1 

Ihi. 

1 

i 

i 

1 

1 

k 

WOODFALL'S 


LAW  OF 


LAITDLOED  ANJ)  TE^Al^T 


WITH 


A  FULL  COLLECTION   OF  PRECEDENTS, 


AND 


FORMS  OF  PROCEDURE. 


Cf)e  3SiQ!)t!j  iSTjition. 


By 


W.   R.   COLE,   ESQ., 

OF    THE    MIDDLE    TEMPLE,    BARRISTER- AT  -  LA  W. 


W^ 


^'V. 


LONDON: 

HENRY  SWEET,  3,  CHANCERY  LANE; 

W.  MAXWELL,  32,  BELL  YARD,  LINCOLN'S  INN; 

V.  &  R.  STEVENS,  SONS,  AND  H  vYNES,  26,  BELL  YARD ; 

aato  ISoofegellcrs  anti  ^utltsTjeis. 

18  63. 


T-ONDON  : 

PRINTED  BY  C.  ROWORIH  AND  SONS, 
BELL  YARD,  TE&IPI.E  BAR. 


TO 


THE  RIGHT  HONORABLE 

EICHARD  BARON  WESTBURY, 

WHOSE  PROFOUND  KNOWLEDGE  OF  LAW  AND  EQUITY 
IS  UNIVERSALLY  ADMIRED, 

THIS 

NEW  EDITION   OF   A  VALUABLE    WORK 


IS, 


MOST  RESPECTFULLY  DEDICATED 

BY 

THE  EDITOR. 


a  2 


ADVERTISEMENT 

TO    THE    EIGHTH    EDITION. 


(jrREAT  pains  have  been  taken  to  make  this  Edition  as  comjjlete 
and  accurate  as  possible.  A  very  large  portion  of  it  has  been  re- 
written, and  the  rest  thoroughly  revised.  The  Statutes  and  Cases  to 
the  Year  1863  have  been  introduced.  New  Precedents  (framed 
concisely)  and  many  new  Forms  have  been  added.  Also  a  new 
General  Index,  which  has  been  carefully  prepared. 

The  Editor  hopes  that  he  has  made  this  Edition  worthy  of  the 
great  reputation  and  extensive  patronage  the  Work  has  hitherto 
enjoyed. 


W.  R.   COLE. 


1,  Essex  Court,  Temple, 
March,  1863. 


INTRODUCTION. 


I  HERE  are  Four  Books: — the  First  Book  treats  of  the  Contract 
between  parties  standing  in  the  relative  situation  of  Landlord  and 
Tenant: — the  Second  points  out  the  Rights  and  Liabilities  which 
arise  out  of  that  situation : — the  Third  describes  the  course  of  Judicial 
Procedure  to  substantiate  those  rights,  and  to  enforce  those  liabilities  : 
— and  the  Fourth  contains  the  usual  Precedents  and  Forms  of  pro- 
ceeding applicable  to  the  subject. 

The  discussion  of  the  nature  of  the  contract  which  subsists  between 
Landlord  and  Tenant,  and  the  incidents  attending  it,  is  commenced 
by  showing  the  persons  hy  whom  terms  may  be  granted,  or  in  other 
words,  the  persons  who  can  convey  to  others  a  legal  interest  in  real 
property  for  a  determinate  period ;  the  persons  to  whom  such  terms 
may  be  granted  are  then  enumerated ;  and  mention  is  made  of  the 
several  descriptions  of  property  which  may  be  the  subject  of  demise. 
The  nature  of  leases,  and  their  incidents,  are  then  fully  considered : 
and  the  situation  of  persons  having  tenancies  for  a  less  term  than 
years,  such  as — yearly  tenants — tenants  of  lodgings — and  persons  in 
the  quasi  relation  of  Landlord  and  Tenant,  are  discussed.  The  changes 
in  the  relative  situation  of  the  parties  are  pointed  out,  whether  they 
are  consequent  upon  an  assignment  of  the  reversion,  or  of  the  term — 
either  absolutely  or  by  way  of  mortgage — upon  under-leases,  attorn- 
ments, writs  of  execution  against  the  tenant,  his  bankruptcy  or  insol- 
vency, the  marriage  or  death  of  either  party,  or  the  sale  of  the 
property.  The  several  methods  by  which  the  contract  may  be  deter- 
mined are  shown ;  and  the  nature  and  operation  of  surrenders, 
forfeitures,  notices  to  quit,  and  other  means  of  determination,  are 
explained. 

Rent  being  the  most  important  of  the  rights  and  liabilities  of  the 
parties,  the  Second  Book  begins  with  a  full  discussion  of  that  subject : 
it  then  proceeds  to  explain  the  nature  and  propriety  of  proceedings  to 
recover  rent — by  distress — by  notice  to  the  sheriff  when  the  tenant's 
goods  are  taken  in  execution,  or  by  extent,  or  the  tenant  is  outlawed 
— by  action  at  law — and  by  suit  in  equity.  The  nature  of  taxes, 
rates  and  assessments,  and  the  effects  of  contracts  respecting  them, 
are  shown:  and  the  important  subjects  of  repair,  cultivation,  timber, 
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waste,  fixtures,  and  the  survey  and  valuation  of  dilapidations,  are 
fully  developed.  The  nature  of  the  other  usual  contracts,  relative  to 
insurance,  not  parting  with  the  premises  without  the  lessor's  licence, 
residence  on  the  i)remises,  trading,  and  quiet  enjoyment  are  treated 
of.  The  rights  and  liabilities  of  the  parties  on  the  termination  of  the 
contract  are  considered ;  amongst  which  are  mentioned,  the  conse- 
quences of  holding  over  after  the  tenancy  has  expired,  the  nature  of 
emblements,  and  the  situation  of  outgoing  and  incoming  tenants. 
The  book  concludes  with  the  mention  of  several  miscellaneous  rights 
and  liabilities,  such  as  commons,  ways,  lights,  tithes,  game  and 
fishing,  and  the  like. 

The  Third  Book  explains  the  several  species  of  action  applicable 
to  persons  in  the  situation  of  Landlord  and  Tenant.  The  subject  of 
Procedure  in  Equity  is  next  considered :  in  the  first  instance  ge- 
nerally, and  then  as  connected  with  the  subject-matter  of  the  work. 
The  book  concludes  with  a  description  of  such  offences  against  the 
Criminal  Law  as  relate  to  the  subject  of  Landlord  and  Tenant. 

The  Fourth  Book  contains  a  full  collection  of  precedents  of  leases 
— agreements,  both  for  the  granting  of  terms,  and  other  things  con- 
nected with  the  work— assignments — attornments — surrenders — and 
notices  to  quit,  to  pay  rent,  and  to  repair :'  it  then  gives  particular 
directions  as  to  the  practical  mode  of  proceeding  to  levy  a  distress,  or 
obtain  rent  where  the  tenant's  goods  are  taken  in  execution:  and 
concludes  with  a  collection  of  such  of  the  Forms,  in  the  actions  treated 
of  in  the  work,  as  are  of  general  utility  and  in  constant  use. 

To  the  whole  is  added  a  full  Index,  in  which  the  analytical  arrange- 
ment of  the  work  is  recast  in  alphabetical  order,  and  much  enlarged, 
for  the  purpose  of  affording  facility  of  reference. 
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Winn  V   Ingleby,  5  B.  &  A.  625 
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..     .  15 
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V.  Leadbitter,  13  M.  &  W.  838.  .70,  414,  618 
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V.  Waud,  3  Exch.  748  ..  584,  611,  612,  613, 

614,615,616,  617,019,734 


.  282, 

340 

.  , 

384 

906; 

103 

105 

I,   163, 

645 

486 

•  • 

217 

•  • 

495 

Woodcock  V.  Gibson,  4  B.  &  C.  462 
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A.  &  E.  .. 
Amb. 
Andr. 
Anstr.      .. 
Atk. 

Bac.  Abr. 
Ball  &  B. 
Barnaril.  . . 
Barnes     .. 

B.  &  A.   . . 
B.  &  Adol. 
B.  &  C.    . . 
Beat 
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Bing. 

Bing.  N.  C. 
Blac.  W.  . . 
Blac.  H.  .. 
Blac.  Com. 
Bligh 

Bligh  N.  S. 
Bos.    &    P.,    or 

B.  &  P. 

B.  &  P.,  New  R 

Bradby     . . 

Bridg. 

Brod.   &    B.,  or 

B.  &  B. 
Bro.  Abr. 
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Bullen  &  L. 

Bull.  N.  P. 
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Adoliilms  &:  Ellis. 

Ambler. 

Auiliews. 

Anstruther. 

-Atkyns. 

Bacon's  Abridgment. 

Ball  &  Beatty  (Irish). 

Barnardiston. 

Barnes's  Notes. 

Barnewall  &  Alderson. 
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Barnewall  &  CresswelL 

Beatty  (Irish). 

Beavan. 
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Bingham,  New  Cases. 

Sir  W.  Blackstone. 

Henry  Blackstone. 

Blackstone's  Commentaries. 

Bligh's  House  of  Lords  Cases. 

Bligh's  New  Series. 

I  Bosanquet  &  Puller. 

fBosanquet    &    Puller    (New 
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Bradby  on  Distresses  (2nd  ed.). 
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j-  Broderip  &  Bingham. 

Brooke's  Abridgment. 
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Bullen  on  Distress. 
S  liullen    &   Leake   on    Pleading 
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\      ^Manning,  Granger  and  Scott;. 
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Crompton  &  Jervis. 

Carrington  &  Kirwan. 
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Carrington  &  Payne. 

Carthew. 
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Chitty's  Reports. 
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Clark  &  Finnclly. 

Coke  upon  Littleton. 

Lord  Coke's  Reports. 

Cole  on  Ejectment. 
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Combci  batch. 


Com. 
Com.  Dig. 
Conn. &  Law 
Cowp. 
Cr.  &  Ph. 
Cro.  Eliz. 
Cro.  Jac. . . 
Cro.  Car. . . 
Cr.  &  J.,  or 

&  J.      .. 
C.  &  M.  .. 

C,  M.  &  R. 

Dart  V.  &  P. 

Dav.  &    M., 

D.  &  M. 
Deac. 

Deac.  &  Cliit. 
De  G.,  F.  &  J 
De  G.  &  J. 
De  G.,  M.  &  ' 
De  G.  &  Sm. 
Dick. 
Doug. 
Dow 
Dow  &  CI. 

Dowl. 

Dowl.  N.  S. 

D.  &  L.    . . 
D.  &  R.  . . 

Drew. 

Drew.  &  Sm. 
Dru.  &  W. 

D.  &  E.   .. 

E.  &  B.   .. 
E.,  B.  &  E. 
E.,  B.  &  S. 

E.  &  E.   . . 

Eq.  Cas.  Abr. 
Esp. 

Exch. 

Fitz  N.  B. 
Fort. 

F.  &  F.    . . 
Freem. 
Fry  . . 

G.  &  D.  .. 
G.&J.  .. 
G.  &  M.  . . 
Godb.  . , 
H.&  T.  .. 
Hard.  .. 
Harr.  &  W. 
Hawk.  P.  C. 
Hob. 

Holt,  N.  P.  C 
Horn  &  H. 


C.l 


or 


Coinyn. 

Comyn's  Digest. 

Connor  &  Lawson  (Irish). 

Cow  per. 

Craig  &  Phillips. 

Croke's  Reports,  vol.  1. 

Croke's  Reports,  vol.  2. 

Croke's  Reports,  vol.  3. 

Crompton  &  Jervis. 

Crompton  &  Meeson. 

Crompton,  Meeson  &  Roscoe. 
Jf  Dart  on  Vendors  &  Purchasers 
t      (4th  ed.). 

>  Davison  &  Merivale. 


Deacon. 

Deacon  &  Chitty. 

De  Gex,  Fisher  &  Jones. 

De  Gex  &:  Jones. 

De  Gex,  IMacnaghten  &  Gordon. 

De  Gex  &  Smale. 

Dickens. 

Douglas. 

Dow's  Reports  in  Parliament. 

Dow  &  Clark. 

Dowling's  Practice  Reports 
(Old  Series). 

Dowling's  Practice  Reports 
(New  Series). 

Dowling  (Sj  Lowndes. 

Dowling  &  Ryland. 

Drewry. 

Drewry  &  Smale. 

Drury  &  Warren  ( Irish). 

Durnford  &  East  (Term  Re- 
ports). 

Ellis  &  Blackburn. 

Ellis,  Blackburn  &  Ellis. 

Ellis,  Best  &  Smith. 

Ellis  &  Ellis. 

Equity  Cases  abridged. 

Espinasse. 

Exchequer  Reports  (1847  to 
1857). 

Fitzherbert's  Natura  Breviuni. 

Fortescue. 

F'oster  &  Finlason. 

Freeman. 

Fry  on  Specific  Performance. 

Gale  &  Davison. 

Glyn  &  Jameson. 

Gale  &  Merivale. 

Godholt. 

Hall&Twells. 

Hardres. 

Harrison  &  Wollaston. 

Hawkins's  Pleas  of  the  Crown. 

Hobart. 

Holt's  Nisi  Prius  Cases. 

Horn  &  Hurlstone. 
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H.  L.  Cas. 

Hud  &  B. 
H.  &  N.  .. 
Hut. 

Inst 

Ir.  Ch.      .. 
Ir.  Eq.  R. 
Ir.  Law  R. 

Jac 

Jac.  &  W. 
Jenk. 
Johns. 
Johns.  &  H. 
Jon.  &  L. 
Jon.  W.    . . 


{ 


House  of  Lords  Cases,  by  Clark 
&  Finnelly,  continued  by 
Clark. 

Hudson  &  Brooke  (Irish). 

Hurlslone  &  Norman. 

Hutton. 

Lord  Coke's  Institutes. 

Irish  Chancery. 

Irish  Equity  Rei)orts. 

Irish  Law  Reports. 

Jacob. 

Jacob  &  Walker. 

Jenkyns. 

Johnson. 

Johnson  &  Heming. 

Jones  &  Latouche  (Irish). 

Sir  Win.  Jones. 


Ken 
L.J 


Ld. 


L.  J.,  O.  S 

Law  Mag-. 


Old 


Jon.  T Sir  Thos.  Jones. 

Jur Jurist  Reports  (Old  Series). 

Jur.  N.  S.        ..      Jurist  Reports  (New  Series). 

Kav  &  J Kay  &  Johnson. 

Keb Keble. 

Lord  Kenyon. 
fLaw     Journal     Reports,     New 
\      Series,  from  18-31. 
fLaw     Journal      Reports, 
'  \     Series,  1822—1831. 

Law  Magazine. 

Law  T Law  Times  Reports. 

Leach.  C.  C.   ..      Leach's  Crown  Cases. 
Leg.  Obs.        . .     Legal  Observer. 

Leon Leonard. 

Lev Levinz. 

Lit Littleton  on  Tenures. 

Lofft         ..      ..      Lort't's  Reports. 

Longf.  &  T.     . .      Longtield  &  Townsend  (Irish). 

L.,  M.  &  P.     . .      Lowndes,  Maxwell  &  Pollock. 

Lutw Lutwyche. 

M'Clel M'Cleland. 

M'Clel.  &  You. .     M'Cleland  k  Younge. 
Mac.  &  G.       ..      Macnaghten  &  Gordon. 
M  IT    T     r   /Macqiieen's    House    of    Lords 

"■      ■      '     '  \      Cases  (Scotch  Appeals). 

Madd Maddock. 

M.  &  G Manning  &  Granger. 

M.  &  P Moore  &  Payne. 

M.  &  R Manning  &  Ryland. 

M.  &  S Maule  &  Sehvyn. 

M.  &  W Meeson  &  Welsby. 

Marsh Marshall. 

Mer Merivale. 

Mod Modern  Reports. 

Mood Moody. 
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ADDENDA   ET   CORRIGENDA. 


Page  143  (a).  In  Stratton  v.  Pettit,  16  C.  B.  420,  the  instrument  ought  to  bave  been 
construed  as  a  valid  agreement  for  a  lease, rather  than  as  a  void  lease; 
Rollason  v.  Leon,  7  H.  &  N.  73,  77  ;'  31  L.  J.,  Exch.  m.  Such  con- 
struction should  generally  be  made  since  8  &  9  Vict.  c.  106,  s.  3. 

Pages  229  (q)  and  232  (o).  Dodson  v.  Sammell  has  been  reversed  on  appeal;  30  L.  J., 
Chan.  799. 

Page  438,  line  9.  But  a  larger  rent  may  be  reserved,  subject  to  reduction  on  the  repeal 
or  diminution  of  the  property  or,  income-tax  ;  Colbron  v.  Travers,  12 
C.  B.,  N.  S.  181. 

Page  456  {d).     Add,  Ex  parte  Mainwaring,  31  L.  J.,  M.  C.  153. 

Page  459  (z).     Add,  The  Great  Central  Gas  Consumers'  Co.  v.  Clarke,  11  C.  B.,  N.  S.  814. 

Page  579  (Z).  Add,  Cooper  v.  Hubback,  12  C.  B.  456,  which  shows  that  the  user,  under 
the  Prescription  Act,  may  be  next  before  a  prior  suit  or  action  wherein 
the  right  was  brought  into  question  (a  most  important  decision). 

Page  606  (z).     Add,  Cooper  v.  Hubback,  12  C.  B.,  N.  S.  456. 

Page  628  {between  lines  7  and  8  from  bottom).     The  owner  of  land  has  a  property  in  the 
game  killed  thereon  ;    Blades  v.  Higgs,  12  C.  B.,  N.  "^ 
The  Earl  of  Lonsdale,  1  H.  &  N.  923. 

Page  772,  lines  3,  4,  read  as  follows  : — 

Artizans  and  journeymen  per  diem,  from 
Labourers  and  the  like  per  diem,  from 

Page  981,  line  11,  after  "may"  insert  "  be." 
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Sect.  1. —  Generally.  Chapter  I. 

•^  Sect.  1. 

All  persons  who  are  not  under  any  legal  disability  may  grant  leases  who  may 
for  such  terms  as  are  not  inconsistent  with  the  nature  and  quantity  of  the  ^^^^^  generally, 
estates  which  they  have,  nemo  plus  juris  in  alium  transferre  potest  quam 
ipse  hahet{a)\  but  if  a  lease  be  made  for  a  longer  term  than  the  estate 
of  the  lessor  will  warrant,  it  will  generally  operate  as  a  valid  demise 

(a)  6  Exch.  872  ;   Broom's  Max.  317. 


2  LEASES  —  BY  WHOM  GENERALLY. 

Chapter  I.  during  SO  much  of  the  term  as  he  has  power  to  grant.  Thus,  if  a 
^^''''•^- —  tenant  for  hfe  demise  by  deed  for  a  long  term  (say  ninety-nine  years), 
it  will  operate  as  a  valid  lease  during  his  life  {0),  and  that  notwith- 
standing any  subsequent  surrender  or  forfeiture  of  his  life  estate  (c). 
So  if  a  tenant  for  life,  with  express  power  to  grant  leases  for  long 
terms  of  years,  subject  to  certain  restrictions  and  conditions,  make  a 
lease  not  in  strict  accordance  with  the  power,  and  consequently 
void  as  aoainst  remainder-men  and  reversioners,  it  will  nevertheless 
take  effect  as  a  valid  demise  during  his  own  life,  or  rather  during  so 
much  of  the  terra  as  may  elapse  in  his  lifetime  (d).  A  tenancy  from 
year  to  year  created  by  a  tenant  for  life,  will  determine  on  his  death  {e), 
or  at  the  end  of  the  then  current  year  of  the  tenancy  (/).  If  a  tenant 
from  year  to  year  demise  by  deed  for  a  long  term  of  years,  such  term 
will  take  effect  so  long  as  the  yearly  tenancy  continues,  but  no  longer  (_^). 
If  a  tenant  from  year  to  year  underlet  from  year  to  year,  that  is,  in 
legal  operation,  a  demise  from  year  to  year  during  the  continuance  of 
the  original  tenancy,  but  no  longer  (A).  In  such  case  the  lessor  has  a 
reversion  which  will  enable  him  to  distrain  for  arrears  of  rent  reserved 
by  the  underlease  (i).  If  a  tenant  for  years  demise  by  deed  for  a 
longer  term  than  his  own,  such  deed  will  take  effect  as  an  assignment 
of  the  original  term,  and  consequently  he  will  have  no  reversion  left 
to  entitle  him  to  distrain  for  any  rent  thereby  reserved  (k),  and  the 
lessee  therein  named  will  be  liable  as  an  assignee  to  the  rent  and  co- 
venants reserved  and  contained  in  the  original  lease.  He  may  also  be 
liable  to  the  rent  reserved  in  the  underlease,  if  the  manifest  intent  of 
the  parties  was  to  create  between  them  the  relation  of  landlord  and 
tenant  (I).  But  the  underlessor  in  such  case  could  not  distrain  for 
the  rent,  he  not  having  any  reversion  (m).  If  an  underlessee  for  a 
long  term  of  years  grant  a  rent-charge  for  three  lives,  such  grant 
is  not  void,  but  may  take  effect  as  a  chattel  interest  during  the  term(w). 
Leases  by  Es-  If  a  person  having  no  estate  whatever  in  the  land,  demise  it  by 
toppel.  deed  to  another,  who  enters  and  takes  possession  under  or  by  virtue 

of  such  demise,  a  tenancy  by  estoppel,  and  also  a  reversion  in  fee  by 
estoppel,  will  be  thereby  created  (o),  but  of  course  such  demise  will  be 

(6)  Bragg  v.  Wiseman,  Brownl.  &  G.  22.  5  Bing.  24  ;  2  M.  &  P.  57  ;  Parmenter  v. 

(c)  Sit/ton's  case,  12  Mod.  5-57.  Webber,  8  Taunt.  593;   Pascoe  v.  Pascoe,  3 

(d)  YeUowhj\.  Gower,  11  Excli.  283,  294,  Bing.  N.  C.  898  ;  Cole  Ejec.  223,  434. 

(e)  Doe  d.  Thomas   v.  Roberts,   16   M.  &  {I)  Pollock  \.  Stacij,  9  Q.  B.  1033;  Precce 
\y.  774.  V.   Carrie,  5  Biiig.  24;   2   Moo.  &  P.  57; 

(/)  14  &  15  Vict.  c.  25,  s.  1.  Baker  v.  GostUng,  1  Bing.  N.  C.  19. 

Ig)  Mackraij  \.  Mackreth,  4  Doug.  213;  (m)  Smith    v.   Mapleback,    1   T.    R.   441; 

Oxley  V.  James,  13  M.  &  W.  209.  Parmenter  v.  Webber,  8  Taunt.  593;  Pollock 

(h)  Pike  V.  Eyre,  9  B.  &  C.  909  ;  4  M.  v.  Stacy,  9  Q.  B.  1036. 

&  II.  661  ;  Cole  Ejec.  442.  {?,)  'Saffery  v.  Elgood,  1   A.  &  E.  191  ;   3 

(i)  Curtis  V.   Wheeler,  Moo.  &   M.  493  ;  N.  &  M.  346  ;  Butt's  case,  7  Co.  R.  23a. 

2  Smith  L.  C.  94,  notes  (4tli  ed.)  (o)  Sturgeon  v.    Winsfield,   15  M.   &  W. 

{k)  Hides  V.  Downing,  1  Ld.  Raym.  99  ;  224  ;  Cuthbertson  v.  Irving,  4  H.  &  N.  742  ; 

Woollaston    v.  HakewiU,    3   M.   &  G.    297,  6  ii.  135  ;   Doe  A.  Marriott  v.  Edwards,  5  B. 

323  ;  3  Scott  N.  R.  593  ;    Thorn  v.  Wooll-  &  Adol.  1065  ;  3  N.  &  M.  193  ;  Cole  Ejec. 

combe,  3  B.  &  Adol.  595  ;   Preece  v.  Corrie,  217. 


LEASES  — BY  WHOM  GENERALLY — TENANTS  IN  FEE. 


inoperative  as  against  the  real  owner,  except  so  far  as  it  may  increase     Chapter  I. 
the  difficulty  of  proving  his  title  and  right  to  possession  of  the  land.  ^^^"^^  ^' 


Formerly  it  was  necessary  that  the  party  granting  the   lease,  and  A  Person  hav- 
who  is  called  the  lessor,  should  be  in  possession  of  the  lands  intended  ntgitt "of  Entry 
to  be  leased  or  in  receipt  of  the  rents  and  profits  thereof;  for  if  he  "^y  demise, 
had  a  mere  right  of  entry,  he  could  not  grant  it  to  another  (p).     But 
now  by  8  &  9  Vict.  c.  106,  s.  5,  not  only  contingent,  executory  and 
future  interests,  and  possibilities  coupled  with  an  interest,  but  also  "  a 
right  of  entry  whether  immediate  or  future,  and  whether  vested  or 
contingent,  into  or  upon  any  tenements  or  hereditaments  in  England 
of  any  tenure,  mav  be  disposed  of  by  deed."     This  enactment  does  But  previous 

,  .  "■,  .       r  j-x-         1       1  Forfeitures 

not  relate  to  a  right  to  re-possess  or  re-enter  tor  a  condition  broken,  ^^j  Causes  of 

but  only  to  an  original  rioht  where  there  has  been  a  disseisin,  or  where  Action  cannot 

^    T  '        •    ^         />  A    "^  assigned. 

the  party  has  a  right  to  recover  lands,  and  his  right  ot  entry  and 
nothing  but  that  remains  (q). 

Sect.  2. — J3y  Tenants  in  Fee. 
By  the  law  of  England  the  most  extensive  estate  a  person  can  have  By  Tenants  in 
in  lands,  tenements  and  hereditaments  is  a  tenancy  in  fee  simple ;  and 
the  owner  of  it  is  called  a  tenant  in  fee,  or  a  tenant  in  fee  simple,  and  is 
defined  to  be  one  who  has  lands  or  tenements  to  hold  to  him  and  his 
heirs  for  ever  (r).  Such  persons  may  make  leases  without  limit  or 
restraint,  for  any  number  of  lives  or  years,  and  upon  such  terms  and 
conditions  as  they  may  think  fit  (s).  Cujus  est  dare,  ejus  est  disponere{t). 
A  lease  of  lands  of  which  the  lessor  was  seised  in  fee,  and  of  other 
lands  of  which  he  was  seised  for  life  (with  power  of  leasing)  at  one 
entire  rent,  but  which  was  not  well  executed  according  to  the  power, 
was  held  to  be  good  after  the  death  of  the  lessor  for  the  lands  in  fee, 
though  not  for  the  other  lands  iiC). 


Sect.  3. — By  Tenants  in  Tail. 

By  the  common  law  a  tenant  in  tail  could  make  no  lease  which  At  Common 
would  bind  his  issue  in  tail,  or  remainder-men,  or  the  reversioner.  '^' 

By  the  Enabling  Act,  32  Hen.  8,  c.  28,  tenants  in  tail  were  em-  Under  32 
powered  to  grant  leases  for  any  term  not  exceeding  twenty-one  years  ^^"*  ^'  ^'  ^  * 
or  three  lives,  reserving  yearly  the  most  accustomed  rent  or  more,  and 
subject  to  certain  other  restrictions;  but  that  statute  has  been  repealed.  Now  repealed. 
"  except  so  far  as  relates  to  leases  made  by  persons  having  an  estate 
in  right  of  their  churches"  {v). 

(p)  32  Hen.  8,  c.  9,  ss.  2,  4 ;   Partridge  (r)  Lit.  s.  1  ;  Watk.  Convey,  chap.  ix. 

V.  Strange,  Plowd.  88;   Shep.  Touch.  240;  {s)  Com.  Dig.  Estates,  by  Grant,  (G.  2). 

Doe  d.    Williams  and  Protheroe  V.Evans,  1  (t)  2  Co.   R.   71;    Wingate's  Max.  53; 

C.  B.  717.  Broom's  Max.  304. 

iq)  Hunt  V.   Bishop,  8   Exch.   675,  680  ;  (u)  Doe  d.  Vaiighan  v.  Meijler,  2  M.  &  S. 

22   L.   J.,  Exch.  337  ;   Hunt  v.  Remnant,  9  276. 

Exch.  635  ;  23  L.  J.,  Exch.  135  ;  Bennett  (v)  19  &  20  Vict.  c.  120,  s.  35. 

V.  Herring,  3  C.  B.,  N.  S.  370. 

b2 


LEASES  BY  TENANTS  IN  TAIL. 


Chapter  I. 
Sect.  3. 

Under  3  &  4 
\Vill.  4,  c.  74. 


A  Lease  is  a 
"disposition" 
pro  taiiio. 


Inrolmeiit, 
when  neces- 
sary. 

Exception. 


19  &  20  Vict, 
c.  120. 
Leases  under. 


By  the  Act  for  the  AboHtion  of  Fines  and  Recoveries  (x),  every 
actual  tenant  in  tail  (i.  e.  every  tenant  of  an  estate  tail  which  shall  not 
have  been  barred),  whether  in  possession,  remainder,  contingency  or 
otherwise,  shall  have  full  power  to  dispose  of,  for  an  estate  in  fee 
simple  absolute,  or  fo7'  any  less  estate,  the  lands  entailed,  as  against 
the  issue  in  tail,  and  all  persons  whose  estates  are  to  take  effect  after 
the  determination  or  in  defeasance  of  the  estate  tail(?/).  But  this  power 
does  not  extend  to  expectant  heirs  or  issue  in  tail  {z). 

A  lease  for  any  number  of  years,  or  for  a  life  or  Hves,  is  a  disposi- 
tion pro  tanto  within  the  meaning  of  the  above  act.  But  if  there  be 
a  protector  of  the  settlement  his  consent  is  necessary  to  make  the 
lease  valid,  not  as  against  the  issue  in  tail,  but  as  against  persons 
whose  estates  are  to  take  effect  after  the  determination  or  in  defeas- 
ance of  the  estate  tail  (a) ;  and  if  the  tenant  in  tail  making  the  dispo- 
sition is  a  married  woman,  the  concurrence  of  her  husband  is  necessary 
to  give  effect  to  the  same ;  and  any  deed  which  may  be  executed  by 
her  for  effecting  the  disposition  must  be  acknowledged  by  her  before 
a  judge,  or  before  two  perpetual  commissioners,  as  directed  by  that 
act  (6),  or  before  a  county  court  judge  (c). 

By  sect.  41,  "no  assurance  by  which  any  disposition  of  lands  shall 
be  effected  under  this  act  by  a  tenant  in  tail  thereof  {except  a  lease  for 
any  term  not  exceeding  twenty-one  years,  to  commence  from  the  date 
of  such  lease,  or  from  any  time  not  exceeding  twelve  calendar  months 
from  the  date  of  such  lease,  where  a  rent  shall  be  thereby  reserved, 
which,  at  the  time  of  granting  such  lease,  shall  be  a  rack  rent  or  not 
less  than  five-sixth  parts  of  a  rack  rent)  shall  have  any  operation 
under  this  act  unless  it  be  enrolled  in  his  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  after  the  execution  thereof." 

It  is  to  be  observed  that  a  lease  for  less  than  twenty-one  years 
must  be  enrolled  pursuant  to  this  section,  if  the  rent  reserved  does  not 
amount  to  at  least  five-sixth  parts  of  a  rack  rent,  or  if  the  term  is  not 
to  commence  for  more  than  one  year  from  the  date  thereof.  So  if  the 
lease  is  for  a  longer  term  than  twenty- one  years,  and  in  all  other  cases 
not  within  the  above  exception. 

The  power  of  tenants  in  tail  to  grant  leases,  &c.  pursuant  to  the 
above  act,  does  not  appear  to  be  affected  by  the  19  &  20  Vict.  c.  120, 
entitled  "An  Act  to  facilitate  Leases  and  Sales  of  Settled  Estates." 
But  if  a  tenant  in  tail  be  an  infant  or  a  lunatic,  or  for  any  other  reason 
incompetent  to  exercise  the  power  of  making  leases  and  other  dispo- 
sitions under  the  Act  for  the  Abolition  of  Fines  and  Recoveries,  the 
lands  entailed  or  any  part  thereof  may  be  demised  under  the  Settled 
Estates  Act,  with  the  authority  of  the  Court  of  Chancery  and  with  the 


(a-)  3  &  4  Will.  4,  c.  74. 

(y)  Sect.  1.5. 
{z)  Sect.  21. 


(rt)  Sect.  34. 

{b)  Sects.  40,  77,  &c. 

(c)  19  &  20  Vict.  c.  i08,  s.  73. 
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concurrence  of  all  necessary  parties,  and  subject  to  the  restrictions  and    Chapter  T. 

T  •          •                                  '•         J  /  i\                                                                                    Sect.  3. 
conditions  in  that  act  mentioned  («;.  

A  tenant  in  tail  may  also,  without  any  application  to  the  court,  make  Sect.  32. 
leases  for  any  term  not  exceeding  twenty-one  years  pursuant  to  the 
32nd  section  of  that  act,  in  like  manner  as  a  tenant  for  life,  &c.  {e). 

A  lease  for  years  by  a  tenant  in  tail,  not  made  in  pursuance  of  the  Confirmation 
provisions  of  either  of  the  above-mentioned  acts,  is  not  absolutely  de-  in  Tail, 
termined  by  his  death,  but  the  issue  in  tail  is  at  liberty  either  to  affirm 
or  avoid  it,  as  he  may  think  fit(/).  Acceptance  by  the  issue  in  tail 
of  the  rent  (g),  or  bringing  an  action  for  the  recovery  thereof,  or  an 
action  of  waste,  have  been  considered  such  acts  as  amount  to  a  con- 
firmation of  the  lease,  because  they  plainly  manifest  an  intent  to  con- 
tinue the  lessee  in  possession  upon  the  terms  of  his  lease.  A  lease  at 
common  law  by  the  tenant  in  tail  differs  from  a  rent  granted  by  such 
tenant ;  for  the  last  is  void  by  the  death  of  the  grantor :  whereas  the 
former  is  only  voidable  by  the  issue  in  tail,  whose  acceptance  of  rent 
amounts  to  a  confirmation  {h). 

An  estate  in  tail  after  possibility  of  issue  extinct,  is  where  one  is  By  Tenants  in 
tenant  in  special  tail,  and  the  person  from  whose  body  the  issue  was  sibiiityof  I 
to  spring  dies  without  issue,  or,  having  issue,  that  issue  becomes  ex-  extinct. 
tinct(f).     The  law  looks  upon  this  estate  as  equivalent  to  an  estate 
for  life  only,  and  it  is  so  treated  in  the  Settled  Estates  Act,  19  &;  20 
Vict.  c.  120,  s.  1  (k).     His  power  to  demise,  therefore,  will  come  more 
properly  under  consideration  in  the  next  section. 


ssue 


Sect.  4. — By  Tenants  for  Life. 
By  19  &  20  Vict.  c.  120,  s.  32,  "  it  shall  be  lawful  for  any  person  19  &  20  Vict, 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  Tenants  for 
any  settled  estates  for  an  estate  for  life,  or  for  a  term  of  years  deter-  Life,  &c.  may 

,  ,         ■■,    ,  .     ,./.  c  .  ,         .      ,  .  .    ,       errant  Leases 

minable  with  his  iile,  or  tor  any  greater  estate,  either  in  his  own  right  for  Twenty- 
or  in  right  of  his  wife,  unless  the  settlement  shall  contain  an  express  pne  Years,  sub- 

j      .  .  .  '  ject  to  certain 

declaration  that  it  shall  not  be  lawful  for  such  person  to  make  such  Restrictions 
demise;  and  also  for  any  person  entitled  to  the  possession  or  to  the  ^nd Conditions, 
receipt  of  the  rents  and  profits  of  any  unsettled  estates  as  tenant  by  the 
curtesy,  or  in  dower,  or  in  right  of  a  wife  who  is  seised  in  fee,  without 
any  application  to  the  court,  to  demise  the  same  or  any  part  thereof, 
except  the  principal  mansion-house  and  the  demesnes  thereof  and 
other  lands  usually  occupied  therewith,  from  time  to  time  for  any 
term  not  exceeding  twenty-one  years,  to  take  effect  in  possession ;  pro- 
vided, that  every  such  demise  be  made  by  deed,  and  the  best  rent 

[d)  See  post,  Chap.  XXVIL,  where  the       lings,  4  C.  B.  188. 

act  is  set  out  verbatim.  (/,)  Cruise's  Dig.  tit.  IL  c.  2,  s.  8  ;   Bro. 

(e)  Vide  sect.  4,  supra.  Abr.  tit.   Grant,  145  ;    2  Ld.  Raym.  779  ; 
(/)  Bac.  Abr.  tit.  Leases,  (D.V  Andreiv  v.  Pcarce,  1  New  R.  158. 

(g)  Doe  d.  Southoiise  v.  Jenkins,  5  Bing.  (i)  2  Blac.  Com.  124. 

469  i  3  M.  &  P.  59  ;  Doe  d.  PhilHiJs  v.  Rol-  (k)  See  post,  Chap.  XXVII. 
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Chapter  I. 
Sect.  4. 


Sect.  33. 
Against  whom 
such  Leases 
shall  be  valid. 


Sect.  34.  Evi- 
dence of  Exe- 
cution of 
Counterpart  by 
Lessee. 

Sect  4L  Te- 
nants for  Life, 
&c.  may  exer- 
cise Powers, 
notwithstand- 
ing Incum- 
brances. 

But  Incum- 
brancers 
should  concur. 


Sect.  43. 
Leases  of 
Copyholds. 


Sect  44.  Tlie 
Settlement 
must  have  been 
made  after  1st 
Nov.  18.56. 


Leases  by  Te- 
nants for  Life 
under  express 
Powers. 


that  can  reasonably  be  obtained  be  thereby  reserved,  without  any  fine 
or  other  benefit  in  the  nature  of  a  fine,  which  rent  shall  be  incident  to 
the  immediate  reversion ;  and  provided  that  such  demise  be  not  made 
without  impeachment  of  waste,  and  do  contain  a  covenant  for  the 
payment  of  the  rent  and  such  other  usual  and  proper  covenants  as  the 
lessor  shall  think  fit;  and  also  a  condition  of  re-entry  on  nonpayment 
for  a  period  not  less  than  twenty-eight  days  of  the  rent  thereby  re- 
served, and  on  non-observance  of  any  of  the  covenants  or  conditions 
thereui  contained,  and  provided  a  counterpart  of  every  deed  of  lease 
be  executed  by  the  lessee." 

By  sect.  33,  every  demise  authorized  by  the  last  preceding  section 
shall  be  valid  against  the  person  granting  the  same,  and  all  other 
persons  entitled  to  estates  subsequent  to  the  estate  of  such  person 
under  or  by  virtue  of  the  same  settlement,  if  the  estates  be  settled,  and 
in  the  case  of  unsettled  estates  against  all  persons  claiming  through 
or  under  the  wife  or  husband  (as  the  case  may  be)  of  the  person 
granting  the  same ;  also  {I ),  in  the  case  of  unsettled  estates,  against 
the  wife  of  any  husband  making  such  demise  of  estates  to  which  he  is 
entitled  in  right  of  such  wife. 

By  sect.  34,  the  execution  of  any  lease  by  the  lessor  or  lessors  shall 
be  deemed  sufficient  evidence  that  a  counterpart  of  such  lease  has 
been  duly  executed  by  the  lessee  as  required  by  this  act. 

By  sect.  41,  for  the  purposes  of  this  act,  a  person  shall  be  deemed 
to  be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  estates,  although  his  estate  may  be  charged  or  incumbered  either 
by  himself  or  by  the  settlor  or  otherwise  howsoever,  to  any  extent; 
but  the  estates  or  interests  of  the  parties  entitled  to  any  such  charge 
or  incumbrance  shall  not  be  affected  by  the  acts  of  the  person  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits  as  aforesaid, 
unless  they  shall  concur  therein. 

By  sect.  43,  "  nothing  in  this  act  shall  authorize  the  granting  of  a 
lease  of  any  copyhold  or  customary  hereditaments,  not  warranted  by 
the  custom  of  the  manor  without  the  consent  of  the  lord,  nor  other- 
wise prejudice  or  affect  the  rights  of  any  lord  of  a  manor." 

It  is  to  be  observed  that,  with  the  licence  or  consent  of  the  lord  of 
the  manor,  leases  of  copyholds  may  be  granted  pursuant  to  sect.  32. 

By  sect.  44,  "  the  provisions  of  this  act  shall  extend  to  all  settle- 
ments, whether  made  before  or  after  it  shall  come  in  force,  except 
those  as  to  demises  to  he  made  without  application  to  the  court,  which 
shall  extend  only  to  settlements  made  after  this  act  shall  come  in 
force"  (m). 

A  tenant  for  life,  with  express  power  to  grant  leases  for  any  limited 
term,  or  building,  repairing  or  mining  leases,  &c  ,  subject  to  certain 
restrictions  and  conditions,  may  of  course  grant  any  such  lease  strictly 

(0  By  21  &  22  Vict.  c.  77,  s.  8.  (;«)  1st  November,  1856. 
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in  accordance  with  the  power  (n),  and  no  leave  of  the  Court  of  Chan-     Chapter  I. 

eery  is  necessary  to  enable  him  to  grant  any  such  lease.     But  where  ^^'^'  ^' 

the  settlement  creates  no  such  power,  and  it  is  wished  to  grant  a  lease 
not  warranted  by  19  &  20  Vict.  c.  120,  s.  32  (o),  the  authority  of 
the  Court  of  Chancery  must  be  obtained  pursuant  to  the  provisions  of 
the  last-mentioned  act,  as  amended  and  extended  by  21  &  22  Vict, 
c.  77  {p). 

Bv  the  common  law  a  tenant  for  his  own  life  (not  having  any  special  At  Common 

11  •  1  u        u-     Law. 

power  to  grant  leases)  can  make  no  leases  to  contmue  longer  than  nis 

own  life,  for  they  are  absolutely  void  at  his  death  (q)  or  at  the  end  of 

the  then  current  year  of  the  tenancy  (r). 

Althouoh,  oenerallv,  the  acceptance  of  rent  by  a  person  who  is  Coiifirmation 

o'*  ■"  '  n  •  1  by  Remain- 

entitled  to  set  aside  a  voidable  lease,  will  confirm  it(s);  yet  a  lease  der-man. 

which  is  absolutely  void  against  him  in  remainder,  cannot  be  set  up 
in  a  court  of  law  by  such  remainder-man's  acceptance  of  rent,  and 
suffering  the  tenant  to  make  improvements  after  his  interest  vests  in 
possession  (0;  but  when  the  remainder-man  lies  by,  and  suffers  the 
lessee  or  assignee  to  lay  out  money  in  rebuilding,  and  can  be  proved 
or  may  be  presumed  to  have  had  notice  of  the  fact,  he  will  be  pre- 
vented in  a  court  of  equity  from  controverting  the  lease  afterwards  (u) : 
and,  even  at  law,  subsequent  acceptance  of  rent,  or  other  acknowledg- 
ment of  tenancy,  may  be  evidence  of  a  new  demise  from  year  to  year 
by  the  remainder-man  (u);  the  lessee  being  a  mere  tenant  by  sufferance 
in  the  interval  (a;).  The  liability  of  a  lessee  of  tenant  for  life  ceases 
with  the  determination  of  the  estate  by  the  death  of  the  lessor,  or 
rather  at  the  end  of  the  then  current  year  of  the  tenancy  (y).  The 
lessee  is  not  estopped  from  showing  that  the  estate  has  so  deter- 
mined {z).  But  if  a  tenant  for  life,  seised  also  of  the  remainder  in  fee 
expectant  on  an  intervening  estate  tail  in  the  premises,  make  a  lease, 
the  demise,  though  defeated  by  his  death  as  to  his  life  estate,  may 
ultimately  take  effect  for  the  residue  of  the  term  out  of  his  remainder  in 
fee,  by  the  decease  of  the  tenant  in  tail  without  issue,  and  without  his 
having  acquired  the  fee  by  a  proper  mode  of  assurance  (a).    If  a  tenant 

(ji)  See  post,  Sect.  29.  Cator,  5  Ves.  688  ;  Dun7i  v.  Spurrier,  7  ^'es. 

(o)  Ante,  5.  231,  23,5,  236. 

(p)  See  Chap.  XXVII.,  where  both  acts  (v)  Doe  d.  Martin  v.  Watts,  2  T.  R.  83  ; 

are  set  out  verbatim.  Roe  d.  Jordan  v.  Ward,  1  H.  Blac.  97  ;  Roe 

iq)   Bac.  Abr.   tit.   Leases,    (I.);    Doe  d.  d.  Brune  v.  Prideaux,  10  East,  187;   Doe  d. 

Potter  V.  Archer,  1   Bos.  &  P.  531  ;   Roe  d.  Collins    v.    Weller,    7    T.    R.   478  ;    Doe   d. 

Jordan  v.  Ward,  1    H.   Blac.  97  ;  Adams  v.  Tucker  v.  Morse,   1  B.  &  Adol.  365  ;   Doe  d. 

Gibney,  6  Bing.  656;  4  M.  &  P.  491.  Pennington  v.  Tar.iere,  12  Q.  B.  998. 

(r)  14  &  15  Vict.  c.  25,  s.  1.  (a)  Preston  v.   Love,  Noy,    120;   Roe   d. 

(s)  Doe  d.  Joliffe  v.  Si/bourne,  2  Esp.  677.  Jordan  v.  Ward,  1  H.  Blac.  99. 

(0   Doe  d.  Sinipson  v.'  Butcher,  Doug.  50  ;  (?/)   14  &  15  Vict.  c.  25,  s.  1. 

Jenkins  d.  Yates  \.Chtirch,Covi\).  4:^2;  James  (z)    Brudnell   v.    Roberts,    2    Wils.    143; 

d.  Aubray  v.  Jenkins,  Bull.  N.  P.  96  ;  Doe  d.  Neave  v.  Moss,  1  Bing.  360  ;   8   Moo.  389  ; 

Martin  v.    Watts,  7  T.  R.  83  ;   2  Esp.  501  ;  Whittomhey.  Lamb,  12  M.  &  W.  813;    Weld 

Doe  d.  Collins  v.  Weller,  7  T.  R.  478  ;  Jmtes  v.  Baxter,  11  Exch.  816  ;    1    H.  &  N.  568  ; 

d.  Cowper  v.  Vernexj,  Willes,  169.  Cole  Ejec.  217. 

(h)  Stiles  V.   Cowper,  3    Atk.  692;    East  (a)    Taylor   v.  Stihbert,  2  Ves.  jtin.  437, 

India  Co.  V.  VincetU,  2  Atk.  83  ;  Jackson  v.  442  ;  3  &  4  Will.  4,  c.  74,  s.  40. 
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Chapter  I.    for  life  grant  a  lease  for  years,  and  then  surrender  or  forfeit  his  estate, 
^^"•'^'       the  lease  will  remain  good  during  his  life,  if  the  years  so  long  con- 


tinue (^>).  A  lease  executed  by  a  tenant  for  life,  in  which  the  rever- 
sioner, who  was  then  under  age,  is  named  as  one  of  the  lessors,  but 
which  was  not  executed  by  him,  is  void  on  the  death  of  the  tenant  for 
life,  and  an  execution  of  it  by  the  reversioner  afterwards  is  no  con- 
firmation so  as  to  bind  the  lessee,  for  it  is  not  his  covenant  (c). 
By  Tenant  pur  Where  a  person  holds  for  the  term  of  another's  life,  he  is  called 
autre  A  le.  tenant  pur  autre  vie;  leases  made  by  him,  of  course,  determine  on  the 
death  of  the  cestui  que  vie,  or  person  during  whose  life  he  holds  (</), 
or  at  the  end  of  the  then  current  year  of  the  tenancy  (e),  but  not  on 
his  own  death  (/);  and  a  lease  by  him  may  be  made  to  commence 
after  his  death  (^). 

To  remedy  a  difficulty  which  frequently  occurred  in  proving  the 
death  of  the  cestui  que  vie,  or  person  for  whose  life  the  estate  was 
19  Car.  2,  c.  6.  held,  when  he  had  gone  abroad,  the  statute  19  Car.  2,  c.  6,  after  re- 
citino-  that  whereas  divers  lords  of  manors  and  others  have  used  to 
grant  estates  by  copy  of  court-roll  for  one,  two  or  more  lives,  according 
to  the  custom  of  their  several  manors,  and  have  also  granted  estates 
hy  lease  for  one  or  more  life  or  lives,  or  else  for  years  determinable 
upon  one  or  more  life  or  lives ;  and  it  hath  often  happened  that  such 
person  or  persons  for  whose  life  or  lives  such  estates  have  been  granted 
have  gone  beyond  the  seas,  or  so  absented  themselves  for  many  years, 
that  the  lessors  and  reversioners  cannot  find  out  whether  they  be  alive 
or  dead ;  by  reason  whereof  such  lessors  and  reversioners  have  been 
held  out  of  possession  for  many  years  after  all  the  lives  upon  which 
such  estates  depended  are  dead,  in  regard  that  the  lessors  and  rever- 
sioners, in  actions  for  recovery  of  their  tenements,  have  been  put  to 
prove  the  death  of  their  tenants  when  it  was  almost  impossible  to  dis- 
sect. 2.  cover  the  same ;  for  remedy  thereof  enacts  (sect.  2),  that  if  such  per- 
son or  persons  for  whose  life  or  lives  such  estates  have  been  or  shall 
be  granted,  shall  remain  beyond  the  seas,  or  elsewhere  absent  them- 
selves in  this  realm  for  seven  years  together,  and  no  sufficient  proof 
be  made  of  their  lives  in  any  action  for  recovery  of  such  tenements  by 
the  lessors  or  reversioners,  in  such  case  they  shall  be  accounted  dead, 
and  the  judges  shall  direct  the  jury  to  give  their  verdict  accordingly. 
Sections  3  and  4  are  immaterial. 
Sjct.  6.  By  sect.  5,  if  any  person  shall  be  evicted  out  of  any  lands  or  tene- 
ments by  virtue  of  the  act,  and  afterwards  such  person  or  persons 
upon  whose  life  or  lives  such  estate  or  estates  depend  shall  return 

(ft)  Sutton's  case,  12  Mod.  557,  558.  17  ;    Doe  d.  Strode  v.  Seaton,  2  C,  M.  &  R. 

(c)  Ludford  V.  Barber,  1  T.  R.  86.  728  ;  Tyr.  &  Gr.  19  ;  Cole  Ejec.  217. 

(d)  Blake  V.  Foster,  8  T.  R.  487  ;   Roe  d.  (,-)  J4  &  15  Vict.  c.  25,  s.  1. 

Jaclcson   v.    Ramsbottom,   3    M.   &    S.   510;  (/)  Com.  Dig.  tit.  ZJifato  (E.  1)  ;  2  Blac. 

Fenner  v.  Diiplock,  2  Ring.  10;   9  Moo.  38  ;  Com.  136. 

Hill  V.  Saunders,  2  Ring.  112  ;  9  Moo.  238  ;  (g)    Utty  Dale's  case,  Cro.  Eliz.  182. 
affirm,  in  error,  4  B.  &  C.  529;  7  D.  &  R. 
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aoain  from  beyond  seas,  or  shall  on  proof  in  such  action  as  aforesaid  Chapter  I. 
be  made  appear  to  be  hving  or  to  have  been  Hving  at  the  time  of  the  ^^^'^'  '^' 
eviction ;  that  then  and  from  thenceforth  the  tenant  or  lessee  who  was 
ousted  of  the  same,  his  or  their  executors,  administrators  or  assigns, 
may  re-enter,  re-possess,  have,  hold  and  enjoy  the  said  lands  or  tene- 
ments, in  his  or  their  former  estate,  during  the  life  or  lives,  or  for  so 
long  a  term  as  the  said  person  or  persons  upon  whose  life  or  lives  the 
said  estate  or  estates  depend,  shall  be  living ;  and  shall  upon  action 
brought  by  them  against  the  lessors,  reversioners,  tenants  in  posses- 
sion, or  other  persons  respectively,  which  since  the  said  eviction  re- 
ceived the  profits  of  the  said  lands  or  tenements,  recover  for  damages 
the  full  profits  thereof,  with  lawful  interest  from  the  time  he  or  they 
were  ousted  and  kept  out  of  the  same  lands  or  tenements;  and  this 
as  w  ell  in  the  case  where  the  said  person  or  persons  upon  whose  life 
or  lives  such  estate  or  estates  did  depend  are  or  shall  be  dead  at  the 
time  of  bringing  such  action,  as  if  they  were  then  living. 

By  6  Ann.  c.  18,  intituled  "  An  Act  for  the  more  effectual  Discovery  q  ^^nn.  c.  18. 
of  the  Death  of  Persons  pretended  to  be  alive  to  the  Prejudice  of  those 
who  claim  Estates  after  their  Deaths,"  after  reciting,  that  whereas 
divers  persons,  as  guardians  and  trustees  for  infants,  and  husbands  in 
right  of  their  wives,  and  other  persons  having  estates  or  interests  de- 
terminable upon  a  life  or  lives,  have  continued  to  receive  the  rents  and 
profits  of  such  lands  after  the  determination  of  their  said  particular 
estates  or  interests ;  and  that  the  proof  of  the  death  of  the  persons  on 
whose  lives  such  particular  estates  or  interests  depended  is  very  difficult, 
and  several  persons  have  been  and  may  be  thereby  defrauded,  by 
sect.  1  enacts,  that  any  person  or  persons  who  hath  or  shall  have  any  Sect.  l. 
claim  or  demand  in  or  to  any  remainder,  reversion,  or  expectancy  in 
or  to  any  estate  after  the  death  of  any  person  within  age,  married 
woman,  or  any  other  person  whatsoever,  upon  affidavit  made  in  the 
High  Court  of  Chancery  by  the  persons  so  claiming  such  estate  of 
his  or  her  title,  and  that  he  or  she  hath  cause  to  believe  that  such 
minor,  married  woman  or  other  person  is  dead,  and  that  his  or  her 
death  is  concealed  (A)  by  such  guardian,  trustee,  husband  or  any  other 
person,  shall  and  may  once  a  year,  if  the  person  aggrieved  shall  think 
fit,  move  the  Lord  Chancellor,  Keeper  or  Commissioners  for  the  Cus- 
tody of  the  Great  Seal  of  Great  Britain  for  the  time  being  to  order, 
and  they  {i)  are  thereby  authorized  and  required  to  order,  such  guar- 
dian. Sec,  at  such  time  and  place  as  the  court  shall  direct,  to  produce 
and  show  to  such  person  or  persons  (not  exceeding  two)  as  shall  in 
such  order  be  named  by  the  party  or  parties  prosecuting  such  order, 

(h)    It    is    not   necessary,   in   supportjof  see  Re  John  Isaac.  4  My.  &  Cr.  11. 

such  application,  to  prove  any  active  con-  (i)  The  Master  of  the  Rolls  has  no  juris- 

cealineDt  of  the  death.     Re  Clossy,  2  Sma.  diction  under  this  act.     Meyrick  v.  Lawcs, 

&  Giff.  46 ;  Re  Dennis,  8  W.  R.  649,  Stuart,  23  Reav.  449. 
V.-C.     As  to  the  costs  of  the  proceedings, 
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Chapter  I.  such  minor,  married  woman  or  other  person  as  aforesaid;  and  in  case 
^'^^•^-  *•  of  such  repeated  refusals  or  neglects  as  in  that  act  mentioned,  such 
minor,  married  woman  or  other  person  so  concealed  shall  be  taken  to 
be  dead ;  and  it  shall  be  lawful  for  any  person  claiming  as  aforesaid 
to  enter  upon  the  lands,  as  if  such  infant,  married  woman  or  other 
person  so  concealed  were  actually  dead. 

Sect.  2.  By  sect.  2,  if  it  shall  appear  to  the  court  by  affidavit  that  such 

minor,  married  woman  or  other  person  for  whose  hfe  such  estate  is 
h(ilden  is  or  lately  was  at  some  certain  place  beyond  the  seas  in  the 
said  affidavit  to  be  named,  the  party  prosecuting  the  order  may  at  his 
own  costs  send  over  one  or  both  the  persons  appointed  by  the  said 
order  to  view  such  minor,  (fee,  and  upon  their  return  of  a  neglect  or 
refusal,  the  minor,  &c.  shall  be  taken  to  be  dead,  and  possession  of 
the  lands  taken  accordingly  (as  in  sect.  1). 

Sect.  3.  By  sect.  3,  if  it  shall  afterwards  appear,  upon  proof  in  any  action 

brought,  that  such  infant,  (fee.  for  whose  life  any  such  estate  is  holden, 
were  alive  at  the  time  of  such  order  made,  that  then  it  shall  be  lawful 
for  such  infant,  married  woman  or  other  person  having  any  estate  or 
interest  determinable  upon  such  life,  to  re-enter  upon  the  said  lands, 
&c.  and  for  such  infant,  married  woman  or-  other  person  having  any 
estate  or  interest  determinable  upon  such  life,  their  executors,  admi- 
nistrators or  assigns,  to  maintain  an  action  against  those  who  since 
the  said  order  received  the  profits  of  such  lands,  (fee.  or  their  executors 
or  administrators,  and  therein  to  recover  full  damages  for  the  profits 
so  received  from  the  time  that  such  infant,  (fee.  were  ousted  of  pos- 
session. 

Sect.  4.  By  sect.  4,  if  such  guardian,  trustee,  husband  or  other  person  hold- 

ing or  having  any  estate  or  interest  determinable  upon  the  life  or  lives 
of  any  other  person  or  persons,  shall,  by  affidavit  or  otherwise,  to  the 
satisfaction  of  the  court,  make  appear  that  they  have  used  their  utmost 
endeavours  to  procure  such  infant,  (fee.  to  appear  in  the  said  court  or 
elsewhere,  according  to  the  order  of  the  said  court,  and  that  they 
cannot  procure  or  compel  such  infant,  (fee.  so  to  appear,  and  that  such 
infant,  (fee.  is,  are  or  were  living  at  the  time  of  such  return  made  and 
filed  as  aforesaid,  then  it  shall  be  lawful  for  such  person  or  persons  to 
continue  in  possession  of  such  estate  and  receive  the  rents  and  profits 
thereof  during  the  infancy  of  such  infant,  and  the  life  or  lives  of  such 
married  woman  or  other  person  or  persons,  on  whose  life  or  lives  such 
estate  or  interest  depends,  as  fully  as  they  might  have  done  if  the  act 
had  not  been  made. 

Sect,  5.  By  sect.  5,  every  person  who,  as  guardian  or  trustee  for  any  infant, 

and  every  husband  seised  in  right  of  his  wife  only,  and  every  other 
))erson,  having  any  estate  determinable  on  any  life  or  lives,  who  after 
the  determination  of  such  particidar  interests,  without  the  exj)ress 
consent  of  the  next  immediately  entitled,  shall  hold  over  and  continue 
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in  possession  of  any  manors,  messuages,  lands,  tenements  or  here-    Chapter  I. 

ditaments,  shall  be  adjudged  trespassers  ;  and  the  party  entitled,  and ^^'^'    — 

their  executors  and  administrators,  may  recover  in  damages  against 
every  such  person  or  persons  so  holding  over,  and  their  executors  and 
administrators,  the  full  value  of  the  profits  received  during  such 
wrongful  possession. 


Sect.  5. — By  Tenants  htj  the  Curtesy,  Tenants  in  Dower  or  Jointure. 

Tenants  by  the  curtesy  or  in  dower  may  grant  leases  pursuant  to  Under  19  &  20 
19  &  20  Vict.  c.  120,  s.  32,  in  like  manner  as  tenants  for  life  {j).     So  ^'32/'  ^^^* 
also  may  a  tenant  in  tail,  after  possibility  of  issue  extinct  (li). 

Leases  granted  by  any  such  tenants,  not  made  in  pursuance  of  the  At  Common 
above  act,  become  absolutely  void  at  their  death  (Z),  or  at  the  end  of 
the  then  current  year  of  the  tenancy  (m).  If  the  lessee  then  holds 
over  he  becomes  tenant  on  sufferance ;  but  a  new  tenancy  at  will,  or 
from  year  to  year,  may  be  created  with  the  express  or  implied  assent 
of  the  reversioner,  or  by  his  acceptance  of  subsequent  rent.  That, 
however,  will  not  confirm  the  original  lease  for  the  term  therein  ex- 
pressed to  be  granted  (J),  but  will  only  create  a  new  tenancy.  If  a 
tenant  in  dower  lease  for  years,  and  marry,  her  second  husband's 
executors  are  entitled  to  the  arrears  of  rent  due  at  his  death  (n). 


Sect.  6. — By  Joint  Tenants  and  Tenants  in  Common. 
Joint  tenants  and  tenants  in  common  may,  according  to  the  interests  By  Joint  Te- 
thev  have,  join  or  sever  in  making  leases;  and  such  leases  shall  bind,  "^"ts?"      ^- 

J  '  J  o  '  '    nants  iii  Lom- 

whether  made  to  commence  in  praesenti  or  in  futuro  (0).  If  joint  mon  to  other 
tenants  join  in  a  lease,  this  shall  be  but  one  lease,  and  they  all  make 
but  one  lessor,  for  they  have  but  one  freehold  ;  but  if  tenants  in 
common  join  in  a  lease,  it  shall  be  several  leases  of  their  several 
interests  (p) :  for  although  tenants  in  common  cannot  make  a  joint 
lease  of  the  whole  of  their  estate  {q),  yet  if  they  join  in  a  lease  for 
years  by  indenture  of  their  several  lands,  it  is  the  lease  of  each  for 
their  respective  parts,  and  the  cross  confirmation  of  each  for  the  part 
of  the  other,  and  no  estoppel  on  either  part,  because  an  actual  interest 
passes  from  each  respectively  (r).  Where  joint  tenants  concur  in  grant- 
ing a  lease,  the  interest  of  the  lessee  continues,  notwithstanding  the 
decease  of  either  of  the  lessors,  and  the  survivor  is  entitled  to  the  whole 

{j)  Ante  5.  (p)  2  Ander.  16;  Jourdain  v.  Steere,  Cro. 

{k)  19  &  20  Vict.  c.  120,  s.  1.  Jac.  83  ;   Com.  Dig.  tit.  Estates,  (G.  6). 

(l)  Bac.  Abr.  tit.  Leases,  (I.  1);  Miller  v.  (q)   Heatherly  d.    Worthington   v.    IVeston, 

Maijnwarivg,  Cro.  Car.  399.  2  Wils.   232;   Doe  v.  Enington,    1  A.  &  E, 

(7?i)   14  &  15  Vict.  c.  25,  s.  1.  750  ;  Biirne  v.  Cambridge,  1  Moo.  &  R.  539. 

(n)  Anon.  Moor,  pi.  25.  (r;  Com.  Dig.  tit.  Estates,  (K.  8);   Bac. 

(o)  Co.    Lit.    186  a;    Com.    Dig.    Leases,  Abr.  tit.  Joint  Tenants  and  Tenants  in  Com- 

(1.5);  Hac.  Ahr.  t\t.  Joi7it  Tenants  and  Te-  mon,    (II.    1);   Mantle    v.    WoUington,   Cro. 

nnnts  in  Common,  fH.  1);   Bro.  Abr.  Grant,  Jac.   166  ;   Brooks   v.  Fo.rcroft,  Clayt.    137  ; 

154.                        '  1  Roll.  Abr.  877,  1.  48,  52. 
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Chapter  I.    rent  (s).     So,  if  the  lease  be  at  will,  the  death  of  one  of  the  lessors 

^"'  • does  not  operate  as  a  countermand  of  the  tenancy  even  for  a  moiety  ; 

all  survives  to  the  other,  and  if  the  lessee  continue  his  possession,  the 
survivor  may  maintain  an  action  for  the  whole  rent(0.  But  though 
each  joint  tenant  is  considered  entitled  to  the  whole  while  the  joint 
tenancy  continues,  and  is  said  to  be  seised  per  my  et  per  tout(?/),  yet, 
for  the  purposes  of  alienation,  each  has  an  exclusive  right  to,  and 
dominion  over,  his  own  share  or  proportion  :  and,  therefore,  if  one  of 
two  joint  tenants  make  a  lease  of  the  whole,  his  moiety  only  will 
pass  {x).  So  a  lease  purporting  to  be  made  by  both,  and  executed 
by  one  only,  is  a  good  lease  for  the  moiety  of  him  only  who  has 
executed  (y). 

If  one  joint  tenant  make  a  lease  of  his  moiety  for  years,  and  die 
before  the  lessee's  entry,  the  lease  will  bind  the  survivor,  and  the 
lessee  shall  retain  his  interest  in  the  moiety  demised  until  his  term 
expire.  And  so  one  joint  tenant  may  make  a  lease  to  commence 
after  his  death,  and  his  co-tenant,  if  he  survive,  will  be  bound  by  'it{z). 
To  each  otlier.  One  joint  tenant  or  tenant  in  common  may  make  a  lease  for  years 
of  his  part  to  his  companion ;  for  it  only  gives  the  latter  a  right  of 
taking  the  whole  profits,  instead  of  the  moiety ;  and  he  may  contract 
With  his  companion  for  that  purpose,  as  well  as  he  may  with  a 
stranger  (a) ;  and  such  a  lease  extinguishes  the  jointure  for  the  time  {b). 
If  there  be  three  or  more  joint  tenants,  the  lessee  would  hold  the 
share  demised  to  him  as  tenant  in  common  with  the  others  (c). 


cencrs. 


Sect.  7. — By  Coparceners. 

By  Copar-  Where  tenant  in  fee  or  in  tail  dies,  leaving  several  daughters  and 

no  son ;  or  several  sisters  and  no  issue,  father  or  brother  ;  or  several 
aunts  and  no  issue,  &c.,  lands  descend  among  all  the  daughters,  sisters, 
aunts,  &c.  equally,  who  make  but  one  heir,  and  are  called  copar- 
ceners {d).  Although  they  have  an  unity,  they  have  not  an  entirety 
of  interest,  but  are  properly  entitled  each  to  the  whole  of  a  distinct 
share,  and  there  is  no  survivorship  among  them  (e).  Until  partition 
is  made,  they  may  either  join  in  a  lease,  or  each  may  make  a  lease  of 
her  own  share.  If  they  join  in  a  lease,  it  operates  (as  with  tenants  in 
common)  as  the  separate  demise  by  each  of  her  share,  and  must  be 
so  pleaded  (/).     If  they  join  in  a  lease  they  hold  the  rent  reserved  in 

(s)  llenstead's  case,  5  Co.  R.  10  b  ;   Doe  d.  ham  v.  Alsop,  Cro.  Jac.  52  ;    Clerk  v.  Clerk, 

Aslin  V.  Summersett,  1  B.  &  Atlol.  13,3,  140.  2  Vern.  323. 

(<)  Nenstead's  case,  sup.  (a)  Com.  Dig.  tit.  Leases  (I.  5). 

(h)  Lit.  s.  288;    Co.  Lit.  186  a;    2  Blac.  (6)  Co.  Lit.  186  a. 

Com.  182.  (c)  Joiirdainv. Steere,Cro.  Jac.  83;  Black- 

(j-)  Co.  Lit.  186  a;    PeUinghdin  v.  Alsop,  asper's  cose,  Noy,  13. 

Cro.  Jac.  53.  (,/)  Com.  Dig.  tit.  Parceners  (A.  1)(A.  3). 

(y)  Cartwrif;ki\i  case,  cited  1  Vent.  136.  (e)  Bull.  N.  P.  107;    2  Blac.  Com.  182, 

(z)  Lit.  8.  289;    Grute  v.   Locroft,  Cro.  188;   Co.  Lit.  164a. 

Eliz.  287;    Harbin  v.  Barton,  Moor,  395;  (/)  Milliner  v.  Robinson,  Moor,  pi.  939. 
IfhUlock  V.  Horton,  Cro.  Jac.  91  ;    Belling- 
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common  {y) :  the  observations,  therefore,  made  as  to  leases  by  tenants 
in  common  {h)  apply  also  to  leases  by  coparceners.  If  two  be  copar- 
ceners of  two  acres,  and  one  leases  one  acre,  which  on  writ  of  par- 
tition is  allotted  to  the  other,  the  lease  is  wholly  avoided  (^).  Like 
joint  tenants,  coparceners  have  the  same  unity  of  interest,  title  and 
possession  ;  and  may  sue  and  be  sued  jointly  for  matters  relating  to 
their  own  Jands.  But  one  coparcener  cannot  sue  separately  for  her 
portion  of  rents  accruing  to  her  and  her  fellows  {k). 


Chapter  I. 

Sect.  7. 


Sect.  8. — By  Tenants  for  Years. 

A  lessee  or  tenant  for  years,  who  is  not  restrained  by  his  lease  from  Power  to  lease, 
underletting,  may  demise  for  any  less  term  than  he  himself  has,  at 
such  rent,  and  subject  to  such  covenants,  &c.  as  may  be  agreed  on(/). 
But  the  underlease  should  contain  an  express  covenant  by  the  under- 
lessee  to  perform  all  the  covenants  in  the  original  lease,  except  such 
of  them  as  the  lessee  himself  is  to  continue  to  perform  (w).  If  the  Of  Underlease, 
covenants  in  the  original  lease  are  repeated  verhatim.  in  the  underlease 
(varying  only  the  names  of  the  parties),  the  legal  effect  of  the  two  sets 
of  covenants  will  be  different,  and  serious  consequences  may  result  (/z). 
Therefore  an  underlease  should  never  be  prepared  in  that  form, 
although  it  is  frequently  done.  The  under-lessee  is  not  liable  to  the 
original  lessor  for  the  rent  and  covenants  in  the  original  lease  (o). 
The  original  lessor,  however,  may  distrain  for  such  rent,  or  evict  the 
sub-lessee,  if  the  lessee  has  incurred  a  forfeiture  {p). 

By  an  assignment  the  entire  interest  of  the  lessee  is  transferred  to 
the  assignee  ;  and  the  original  lessor  may  sue  the  assignee,  or  be  sued 
by  him,  on  all  the  covenants  in  the  original  lease  which  run  with  the 
land  {(]).  But  the  assignor,  not  having  any  reversion  left,  cannot  dis- 
train for  any  arrears  of  rent  reserved  in  the  assignment,  unless  the 
deed  contains  an  express  power  in  that  behalf  (r). 

A  rent-charge  granted  for  life  by  a  tenant  for  years  is  not  void,  but  Rent-charge, 
is  good  as  a  chattel  interest ;  and  the  goods  of  a  stranger  not  shown 


ig)  2  Prest.  Abstr.  74. 

[h)  Ante,  II. 

(i)  Co.  Lit.  46,  n.  5. 

{k)  Dechnrms  v.  Ilorwood,  10  Bing.  526; 

4  Moo.  &  S.  400. 

(/)  Bac.  Abr.  tit.  Leases ;  Rex  v.  Wilson, 

5  M.  &  Ry.  157,  n. 

(w)  Doughty  V.  Bowman  (in  error),  11  Q. 
B.  454,  Parke,  B. ;  Pigott  v.  Strather,  29  L. 
J.,  Clian.  1,  7.  See  the  Form  of  Under- 
lease, Chap.  XXIX. 

(h)  Penley  v.  Watts,  7  M.  &  W.  601; 
JValker  v.  Hattov,  10  M.  &  W.  249,  258  ;  2 
Dowl.,  N.  S.  263  ;  Logan  v.  Hall,  4  C.  B. 
598. 

(o)  Bac.  Abr.  tit.  Leases;  Ilolford  v. 
Hatch,    1    Doug.    183;    Brewer    v.    Hill,    2 


Anstr.  413,  419  :  Anon.,  Moor,  93,  pi.  280 
Earl  of  Derby  v.  Taylor,  1  East,  502  ;  Sparkes 
V.  Smith,  2  Vern.  275  ;  Pilkington  v.  Slialler. 
2  Vern.  374 ;  Doe  d.  Wyatt  v.  Byron,  1  C.  B 
623,  626. 

{]))  Jrnsh)/  V.  Woodward,  6  B.  &  C.  519 
9  D.  &  R.  536. 

(q)  5  Hen.  7,  19a;  Cro.  Jac.  309,  521, 
522;  3  Rep.  22  b;  1  Saund.  240;  Walker 
V.  Reeves,  2  Doug.  461,  n.  ;  Spencer's  case,  5 
Rep.  17  a  ;  Campbell  v.  Lewis,  3  B.  &  A. 
392;  Palmer  v.  Edwards,  1  Doug.  186,  n. 

(r)  Bro.  Abr.  tit.  Distress,  7;  Smith  v, 
Maplehack,  1  T.  R.  441  ;  Parmenter  \.  Web- 
ber, 8  Taunt.  593  ;  Preece  v.  Corrie,  5  Bing. 
24  ;  2  Moo.  &  P.  57  ;  Langford  v.  Selmes,  3 
Kay  &  J.  220. 


from  Year  to 
Year 
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Chapter  T.     to  hold  the  premises  by  title  paramount  to  the  rent-charge  (as  by  a 
^^^'^-  ^-       prior  demise)  may  be  distrained  for  the  arrears  (s). 

Sect.  9. — By  Tenants  for  less  than  Years. 
Power  of  such        Tenants  for  a  less  period  than  for  years,  but  who  are  possessed  of  a 
Tenants  to         certain  quantity  of  interest,  may  alienate  the  whole,  or  any  part  of  it, 

lease  generally.  l  -^  ^.i  ,-.i.i  ,       c 

unless  restricted  from  so  domg  by  agreement  with  the  party  irom 
whom  they  derive  that  interest  or  estate,  or  by  the  terms  upon  which 
they  take  it.  In  fact  every  tenant,  except  a  tenant  at  will  or  at  suf- 
ferance, has  a  right  to  make  a  sub-tenancy  as  incident  to  his  tenancy : 
in  order  to  do  which,  it  is  by  no  means  necessary  to  have  the  first 
landlord's  consent ;  unless  by  the  terms  of  the  agreement  such  con- 
sent is  made  necessary  (0- 

By  Tenants  A  tenant  from  year  to  year,  therefore,  may  assign  his  term,  or  may 

underlet  part  of  it,  as  for  three-quarters  of  a  year,  or  so  many  months, 
&:c. ;  but  he  cannot  by  underletting  grant  an  interest  exceeding  his 
own  in  point  of  duration.  If  he  grant  a  lease  by  deed  for  twenty-one 
years,  such  term  will  continue  in  force  during  his  own  yearly 
tenancy  {u).  If  he  underlet  from  year  to  year,  the  sub-tenancy  will 
take  effect  during  his  own  tenancy,  and  he  will  have  a  sufficient 
reversion  to  enable  him  to  distrain  for  the  rent  (v). 

A  tenant  for  a  less  term  than  one  year,  as  for  half  a  year,  a  quarter, 
or  a  month,  or  the  like,  may  grant  his  interest,  or  any  portion  of  it,  to 
another,  unless  some  agreement  subsists  between  him  and  his  lessor, 
which  expressly  restricts  him  from  making  such  disposition. 

By  Tenants  at  A  tenant  at  will  cannot  demise,  for  that  would  amount  to  a  deter- 
mination of  his  estate  at  will  (:r).  Nevertheless  a  demise  by  a  tenant 
at  will,  with  possession  thereunder,  will  create  a  tenancy  by  estoppel 
as  between  him  and  his  lessee  (y).  Such  demise  will  be  good  as 
against  himself  (2). 

By  Tenants  on  A  tenant  on  sufferance  cannot  demise  {a) ;  nevertheless  a  demise  by 
such  tenant,  with  possession  thereunder,  will  create  a  tenancy  by 
estoppel  as  between  him  and  the  lessee  (b). 


Will. 


Sufferance. 


Power  to  lease. 


Sect.  10. — By  the  Crown. 
Common  Law        Tlie  sovereign  is  a  corporation  sole,  and  at  common  law  might  have 
granted  leases  for  lives  or  for  years  to  any  extent,  and  have  thereby 

{s)  Saffen/  V.  Elgood,  1  A.  &  E.  191  ;   3  Shaw  v.   Berber,  Cro.   Eliz.  830  ;    Moss  v. 

N.  &  M.  340.  GalUmoie,  1  Doug.  279;    Birch  v.  Wright,  1 

{t)  Rex  V.  Aldhorough,  1  East,  598.  T.  R.  382  ;  Cole  Ejec.  449. 

(k)  Markray  v.  Mackreth,  4  Dong.  213;  (y)  Ante,  2. 

0.i/cy  V.  James,  13  M.  &  W.  209.  [z)  Blunden   v.    Baunh,    Cro.    Car.    302; 

{v)  Pike  V.  Eyre,  9  B.  &  C.  909  ;  4  Man.  Doe  d.  Goody  v.  Carter^,  9  Q.  B.  865  ;    Cole 

&  R.  GGl  ;    Curtis  v.    Wheeler,  Moo.  &   iM.  I'.jec.  449. 

493;    2  Smith's  L.  C.  94,  notes  (4tli  ed.);  (a)   Thunder  d.  Weaver  v.  Belcher,  S  Enst, 

Cole  Ejec.  442.  499  ;   Cole  Ejec.  456. 

(x)  1    Inst.  57  ;    Sweeper  v.  Randal,  Cro.  {!>)  Ante,  2. 

Eliz.    156;    Spark's  case,   Cro.    Eliz.   156; 
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bound  the  successors  (c).     But  by  1   Ann.  stat.  1,  c.  7,  s.  5,  every     Chapter  I. 
grant  and  lease  by  the  crown  of"  any  lands  and  tenements  thereto       ^^f^"^-  lo. 


belonL!,niP'  (except  advowsons  and  vicarages)    shall    be   void,  unless  Restrained  by 

,    " '  ,  T  1   ,1  •   ,  ,1  !•  1  Ann.  Stat.  1, 

made  for  a  term  not  exceeding  one-and-thirty  years,  or  tliree  lives,  or  c.  7,  s.  5. 
for  some  term  of  years  determinable  upon  one,  two  or  three  lives,  to  To  Leases  for 
commence  from  the  date  or  making  thereof;   and  if  made  to  take  Yel^JorTliree 
effect  in  reversion  or  expectancy,  the  same,  together  with  the  estate  Lives,  subject 

1   ji  T     '  ^1       i  r  to  certain  Con- 

or estates  in  possession,  not  to  exceed  three  lives,  or  the  term  01  one-  ditions. 

and-thirty  years  in  the  whole  :  the  tenant  to  be  liable  to  punishment 

for  waste  :  the  ancient  or  most  usual  rent  or  more,  or  such  other  rent 

as  in  the  said  act  mentioned,  to  be  reserved  and  made  payable  during 

the  whole  term.     By  sect.  6,  where  the   greatest  part  of  the  yearly  Building  or 

value  of  any  such  crown  lands  consists  of  buildings  thereon  which  repairing 

want  to  be  repaired  or  re-edified,  a  lease  thereof  may  be  granted  for  Fifty  Years. 

any  term  not  exceeding  fifty  years  or  three  lives,  subject  to  similar 

restrictions  and  conditions  to  those  above  mentioned. 

In  modern  times  most  of  the  crown  lands  have  been  placed  under  Leases  by  the 
the  management  of  the  Commissioners  of  Woods,  Forests  and  Land  o^w^od^s^and^ 
Revenues,  who  act  under  the  orders,  directions,  instructions  and  rules  Forests. 
of  the  Lords  of  the  Treasury  (cl).      They  may  grant  leases  for  any 
term  not  exceeding  thirty-one  years  (e),  or  building  leases  for  any  term 
not  exceeding  ninety-nine  years  (_/"),  subject  in  each  case  to  certain 
restrictions  and  conditions  {g) ;  a  survey  and  report  as  to  the  value, 
kc.  must  be  previously  made  (Ji),  and  the  lease  must  be  enrolled  in 
the  office  of  Land  Revenues,  Records  and  Inrolments(z).     The  acts 
themselves  must  be  referred  to  for  details,  and  their  provisions  must 
in  every  case  be  strictly  complied  with  {k) :  indeed  the  officers  of  the 
crown,  through  whose  hands  all  such  leases  must  necessarily  pass,  will 
see  to  this. 

Lands  belonging  to  the  crown,  in  right  of  the  Duchy  of  Lancaster,  Duchy  of  Lan- 
may  be  demised  pursuant  to  43  Geo.  3,  c.  73 ;   1  &:  2  Geo.  4,  c.  52  ;  '='*^^^''- 
which  are  not  repealed  by  10  Geo.  4,  c.  50,  so  far  as  they  relate  to 
the  Duchy  of  Lancaster. 

Lands  belonging  to  the  Duchy  of  Cornwall  may  be  demised  by  his  Duchy  of 
Royal  Highness  the  Prince  of  Wales  and  Duke  of  Cornwall,  pursuant  ''°'^"^'*  • 
to  5  &  6  Vict.  c.  2,  as  amended  by  11  &  12  Vict.  c.  83,  s.  3  (which 
allows  fines  to  be  taken).     When  such  lands  happen  to  be  vested  in 
the  crown  they  may  be  demised  under  and  pursuant  to  1  &  2  Will.  4, 
c.  5. 

Sales  and  exchanges  of  lands  belonging  to  the  Duchy  of  Cornwall 

(c)  Com.  Dig.  Grant  (G.  3).  (/)  2  Will.  4,  c.  1,  s.  21. 

(d)  10  Geo.  4,  c.  50  ;  2  Will.  4,  c.  1  ;  8.&  (k)  Ugat's  case,  10  Co.  R.  ir2a  ;    Stock- 
9  Vict.  c.  99.                                                                 dale's  case,  12  Co.  R.  86;    IJ'ing  v.  Harris, 

(e)  10  Geo.  4,  c.  50,  ss.  22,  26.  Cro.  Eliz.  231  ;    Fulham  v.  Fulham,  March, 
(/)  Sects.  23,  24,  26.  206  ;    Aprice  v.  Hayes,  Hard.  498  ;    Akock 
(g)  Sects.  27  —  33.  v.  Cooke,  5  Bing.  340  ;   2  Blac.  Com.  348. 
{h)  Sect.  61. 
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Chapter  I.    may  be  made  by  the  council  of  the  prince,  pursuant  to  7  &  8  Vict.  c. 
_SECT^_ia_  g5^  j^g  amended  by  1 1  &  12  Vict.  c.  83. 


By  Admiralty. 


When  the  admiralty,  or  any  other  government  board  are  authorized 
to  acquire  land  for  public  purposes,  they  are  generally  empowered  to 
sell,  exchange  or  demise  such  parts  thereof  as  in  their  opinion  will  not 
be  required  for  the  public  service.  In  any  such  case  the  provisions  of 
the  particular  statute  must  of  course  be  strictly  complied  with  {I). 


Leases  of  tlie 
Rolls  Estate. 


Sect.  W.—By  the  Master  of  the  Rolls. 
Formerly  the  Master  of  the  Rolls  was  empowered  to  make  leases 
of  parts  of  the  Rolls  Estate  vested  in  him  by  virtue  of  his  office,  under 
certain  restrictions  (wz).  But  by  1  Vict.  c.  46,  all  such  estates  are 
vested  in  the  Queen  as  part  of  the  possessions  of  the  crown,  within  the 
ordering  and  survey  of  the  Court  of  Exchequer,  and  are  made  subject 
to  the  provisions  of  the  10  Geo.  4,  c.  50  and  2  Will.  4,  c.  1,  and  all 
such  other  provisions  as  the  other  possessions  of  the  crown  within  the 
ordering  of  the  Exchequer  are  subject  to. 


Their  Divi 
sions. 


Sect.  12. — By  Corporations. 

Corporations  are  either  ecclesiastical  or  lay,  the  latter  being  divided 
into  eleemosynary  and  civil.  The  universities  of  Oxford  and  Cam- 
bridge are  regarded  as  civil  corporations  («). 
Dispositions  of  Corporations  cannot  make  any  disposition  of  their  property  other- 
their  Property.  y^,\^Q  than  by  deed  sealed  with  their  common  seal ;  thus  they  cannot, 
without  deed,  make  a  lease  for  years  (o).  Though  the  affixing  of  the 
common  seal  to  a  deed  of  conveyance  by  a  corporation  is  sufficient 
to  pass  the  estate  without  a  formal  delivery,  if  done  with  that  intent ; 
yet  it  has  no  such  effect  if  the  order  for  affixing  the  seal  be  accom- 
panied with  a  direction  to  their  clerk  to  retain  the  conveyance  in  his 
hands  until  accounts  have  been  adjusted  with  the  purchaser  (p).  A 
lease  by  the  warden  and  poor  of  a  hospital  under  the  corporation  seal, 
made  before  the  expiration  of  a  former  lease,  to  a  lessee  who  then  had 
only  a  part  interest  in  the  first  lease,  but  to  whom  the  entire  interest 
was  assigned  within  three  years  afterwards,  was  held  to  be  binding 


(0  See  24  &  25  Vict.  c. 41,  ss.  14,  15,  16; 

5  &  6  Vict.  c.  94,  s.  12  i  as  altered  by  18  & 
19  Vict.  c.  117. 

(m)   17  Geo.  3,  c.  59 ;    20  Geo.  3,  c.  32  ; 

6  &  7  Will.  4,  c.  49  ;  Wilson  v.  Sewell,  4 
Burr.  1975  ;  1  W.  Blac.  617;  All.-Gen.  v. 
Payve,  27  Beav.  168. 

(n)  Parkinson's  case,  Carib.  93  ;  R.  v. 
yice-C.  of  Cambridge,  3  Burr.  1656.. 

(o)  Dean  and  C.  of  liocliester  v.  Pierce,  1 
Campb.  466  ;  Furloy  d.  Mayor,  <!Jc.  of  Can- 
terbury \.  Wood,  1  Esp.  198;  R.  v.  Chipping 
Norton,  5  East,  239,  242  ;  Southwark  Bridge 
Co.  V.  Sills,  2  C.  &  P.  371  ;    Smith  v.  Barrett, 


1  Sid.  162;  Patrick  v.  Balls,  Carth.  390; 
Wood  V.  Tate,  2  New  R.  247;  Carter  v. 
Dean  and  C.  of  Ely,  7  Sim.  211,  217;  Bird 
V.  Hit'sinsnn,  6  A.  &  E.  284;  R.  v.  North 
Duffield,  3  M.  &  S.  247  ;  1  Kyd  on  Corp. 
263. 

(p)  D.'rly  Canal  Co.  v.  Wilmot,  9  East, 
360 ;  and  see  Hooper  v.  Ramsbqttom,  t 
Taunt.  12;  Bowker  v.  Burdekin,  11  M 
&  W.  147;  Christie  v.  Winnington,  8  Excb. 
290  ;  Gudgen  v.  Besset,  6  E.  &  B.  986,  989  ; 
Millership  v.  Brookes,  5  H.  &  N.  797  ;  2^ 
L.  J.,  Exch.  369. 
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tipon  the  succeeding  warden  and  poor  of  the  hospital  (q).     Where  a    Chapter  I. 

lease  was  made  by  certain  persons  by  name,  as  the  master  and  go-   — ^^ — :_- 

vernors  of  a  hospital,  and  the  covenants  were  made  by  and  to  the 

master  and  governors  and  their  successors,  the  lease  being  sealed  with 

their  common  seal,  but  not  signed  by  any  one  on  their  part,  it  was 

held  that  an  action  could  not  be  brought  on  it  in  the  names  of  some 

of  the  governors  so  named,  who  survived  (r).     A  lease  to  charitable 

uses  by  a  corporation  of  lands  already  in  mortmain  is  not  affected  by 

the  provisions  of  the  statute  9  Geo.  2,  c.  36  (s). 

Where  any  personal  act  is  necessary  in  the  case  of  a  corporation,  Appointment 
that  act  must  be  done  by  attorney  appointed  by  deed  under  their  com-  Jlf,,^"^/^"^;'. 
mon  seal  [t) :  for  however  it  may  be  as  to  ordinary  services,  yet  they  sary. 
cannot  appoint  a  person  to  do  any  act  which  concerns  their  interest 
or  title  in  land,  unless  it  be  by  deed  (u),    A  corporation  cannot  appear 
in  court  otherwise  than  by  attorney  (:r),  and  he  ought  for  his  own  se- 
curity, to  have  a  retainer  under  their  common  seal  (y). 

A  corporation  cannot  either  take  or  grant  but  by  its  proper  name  Name  of  the 
of  incorporation ;  though  sometimes  a  minute  variation  in  the  name  is  Corporation. 
not  so  material  as  to  avoid  a  grant  (z).  As  to  naming  the  corpora- 
tion, it  need  only  be  observed,  that  corporations  aggregate,  as  dean 
and  chapter,  mayor  and  commonalty,  warden  and  fellows,  &c.,  may 
make  or  confirm  leases  without  expressing  either  the  christian  or  sur- 
name of  the  dean,  mayor,  warden,  &c.,  because,  in  their  politic  ca- 
pacity as  a  corporation  aggregate,  they  continue  always  the  same,  and 
are  said  never  to  die;  but  in  leases  or  confirmations  by  a  bishop,  dean 
or  other  sole  corporation,  both  the  christian  and  surname,  or  at  least 
the  christian  name  and  title  ought  to  be  expressed;  as  "John,  Bishop 
of  P."  (a). 


Sect.  13. — By  Municipal  Corporations. 

At  common  law  there  was  no  restraint  on  civil  corporations  grant-  At  Common 
ing  such  leases  as  they  pleased,  consistently  with  their  own  estates,     ^'^' 
bye-laws  and  private  statutes  {h). 

By  5  &  6  Will.  4,  c.  76,  s.  94,  municipal  corporations  cannot  demise  Under  5  &  d 
their  lands,  without  the  consent  of  the  Lords  Commissioners  of  the  )^^''-  *'/•  ^^■ 

'  _  _  Leases  tor 

Treasury,  for  a  longer  term  than  thirty-one  years,  reserving  during  the  Thirty-one 
whole  term  such  clear  yearly  rent  as  to  the  council  of  the  borough  shall  Y\ne^. 

{q)  Grumbrell  v.  Ropei;  3  B.  &  A.  711.  (y)  Arnold  v.  The  Mayor,  SfC.  of  Poole,  4 

(r)  Cooch  V.  Goodman,  2  Q.  B.  580  ;  2  G.  M.  &  G.  860 ;    2  Dowl.   N.  S.  574,  cited  5 

&  D.  129.  Q.  B.  546 ;   Lewis  v.  The  Mayor,  <f-c.  of  Ro- 

{s)   Walker    v.   Richardson,   2    M.   &    W.  cto/er,  9  C.  B.,  N.  S.  401.     See  form  of  re- 

882  ;  Att.-Gen.  v.  Glyn,  12  Sim.  84;  Ash-  tainer,  ibid.  408. 

ton  V.  Jones,  8  W.  R.  633,  Rolls.  (z)  1  Kyd  on  Corp.  234,  237  ;   Mayor,  6^0. 

(t)  Doe  d.  Bank  of  England  v.  Chambers,  of  Carlisle  v.  Blaniire,  8  East,  487. 

4A.&E.  410;   6N.  &M.  539;   1  Kyd  on  (a)   2    Inst.  666;    Bac.    Abr.  tit.   Leases 

Corp.  268.  (G.  3). 

(?()   Bac.  Abr.  tit.  Corporations  (E.  3).  (i)   Smith  v.  Barret,  1  Sid.  161. 

(.i)   1  Kyd  on  Coip.  270. 
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Chapter  T. 
Sect.  13. 

Other  I-eases 
with  tlie  Ap- 
))robation  of 
the  Lords  of 
the  Treasury. 

Renewed 
Leases. 


Building 
Leases  for 
Seven  ty-.five 
Years. 


Mortgages. 


aj)pear  reasonable,  without  taking  any  tine  for  the  same.  When  the 
council  shall  deem  it  expedient  to  demise  or  lease  for  a  longer  term 
than  thirty-one  years  or  upon  difierent  terms  and  conditions  to  those 
above  mentioned,  they  must  obtain  the  approbation  of  the  Lords 
Commissioners. 

By  sect.  95,  in  certain  specified  cases,  leases  may  be  renewed  by  the 
council  of  the  borough,  for  such  term  or  number  of  years,  either  abso- 
lutely or  determinable  with  any  life  or  lives,  or  for  such  life  or  lives, 
and  at  such  rent,  and  u])on  the  payment  of  such  fine  or  premium 
either  certain  or  arbitrary,  and  with  or  without  any  covenant  for  the 
future  renewal  thereof  as  such  body  corporate  could  or  might  have 
done  in  case  that  act  had  not  passed. 

This  section  is  to  be  construed  liberally :  but  although  renewals 
need  not  be  on  precisely  the  same  terms  there  must  be  such  an  uni- 
formity as  to  show  that  the  same  lease  has  been  renewed.  A  renewal 
on  a  fine,  and  at  an  undervalue,  with  variations  in  the  covenants,  and 
a  different  rent  reserved  is  not  valid  (c). 

By  sect.  96,  leases  and  contracts  for  leases  for  any  term  not  exceed- 
ing seventy -five  years  may  be  made  by  the  council  of  any  borough 
"  of  tenements  or  hereditaments,  the  greater  part  of  the  yearly  value 
of  which  shall  at  the  time  of  making  the  lease  or  aoreement  consist  of 
any  building  or  buildings,  of  land  or  ground  proper  for  the  erection  of 
any  houses  or  other  buildings  thereupon,  with  or  without  gardens, 
yards,  curtilages,  or  other  appurtenances  to  be  used  therewith,  and 
where  the  lessee  or  intended  lessee  shall  covenant  or  agree  to  erect  a 
building  or  buildings  thereon  of  greater  yearly  value  than  such  land 
or  ground,  of  land  or  ground  proper  for  gardens,  yards,  curtilages  or 
other  appurtenances  to  be  used  with  any  other  house  or  other  build- 
ing erected  or  to  be  erected  on  any  such  ground,  belonging  either  to 
such  body  corporate  or  to  any  other  proprietor,  or  proper  for  any  other 
purpose  calculated  to  afford  convenience  or  accommodation  to  the 
occupiers  of  any  such  house  or  building." 

Mortgages  by  municipal  corporations,  whether  by  way  of  demise  or 
otherwise,  can  only  be  made  with  the  consent  of  the  Lords  of  the 
Treasury  and  subject  to  the  provisions  and  conditions  of  the  23  Vict. 
c.  16,  "The  Municipal  Corporation  Mortgages,  &c.  Act,  I860,"  as 
amended  and  extended  by  23  k  24  Vict.  c.  106,  s.  6. 


Sect.  14. — By  Ecclesiastical  Corporations,  Aggregate  and  Sole. 

(a)  At  Common  Law. 

Po^eT"  ^^"'^        ^^  ^^^  common  law,  all  ecclesiastical  corporations  aggregate  pos- 
sessed the  power  of  making  any  leases  they  thought  fit,  without  the 


(c)  All.-Gen.  v.  Corporaliori  of  Great  Yarvwulli,  '21  Beav.  625. 
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confirmation  of  any  person  (c?).     And  a  similar  power  was  possessed     Chapter  I. 

I)y  eleemosynary  corporations,  as    masters  and    fellows   of  colleges,        ^^^'     ' 

masters  of  hospitals  and  their  bretiiren  {d).  But  ecclesiastical  corpo- 
rations sole,  as  archbishops,  bishops,  deans,  archdeacons,  prebendaries, 
preceptors,  chancellors,  ])arsons  and  vicars,  and  others,  could  not 
make  leases  binding  on  their  successors,  of  lands  and  tenements  whereof 
they  were  seised  in  their  corporate  right,  only  with  the  consent,  and 
in  some  cases  with  the  confirmation,  of  such  persons  as  the  law  re- 
quired (e). 

The  exercise  of  such  powers  having  been  much  abused  by  the 
owners  thereof  for  the  time  being,  to  the  great  prejudice  and  impover- 
ishment of  their  successors,  the  legislature  has  from  time  to  time  inter- 
fered and  passed  various  disabling  or  restraining  statutes  (/) :  and 
no  lease  from  any  ecclesiastical  corporation,  aggregate  or  sole,  can  now 
safely  be  made  otherwise  than  in  pursuance  of  some  or  one  of  these 
statutes,  with  such  consent  (if  any)  and  subject  to  such  restrictions, 
and  containing  such  covenants  and  conditions  for  the  protection  and 
benefit  of  the  successors,  as  are  prescribed  or  required  by  the  act  or 
acts  pursuant  to  which  the  lease  is  made.  But  before  proceeding  to 
consider  these  statutes,  it  is  necessary  to  mention  somewhat  more  of 
the  common  law  on  this  subject. 

In  order  to  make  leases  of  bishops  and  others  of  the  clergy  binding  Title  of 
on  their  successors,  it  is  necessary  that  the  lessor  should  have  been 
regularly  inducted  {g).  It  seems  to  be  sufficient  if  the  lessor  be  parson 
de  facto  :  but  where  the  church  is  full,  and  another  parson  is  instituted 
and  inducted,  and  he  makes  a  lease,  such  lease  is  void  (A).  The  non- 
age of  the  lessor  at  the  time  of  making  a  lease  properly  confirmed,  is  no 
ground  for  avoiding  it  (^),  nor  can  any  such  lease  be  impeached  or 
avoided  for  simony  in  the  lessor,  to  which  the  lessee  is  not  privy  {k). 

Where  lands  are  already  in  mortmain,  being  vested  in  an  ecclesi- 
astical corporation,  a  lease  of  such  lands  to  charitable  uses  is  not 
within  the  mortmain  act  (l). 

In  some  cases  the  confirmation  of  the  patron  was  necessary,  and  Confirmation, 
in  some  not.     Where  sole  corporations  who  had  not  the  absolute  fee  g^!J""  "'''^'^^" 
and  inheritance  in  them,  as  prebends,  parsons  and  vicars,  made  any 
leases,  in  order  to  bind  their  successors,  the  patron  must  have  con- 
firmed the  same;  but  sole  corporations  who  had  the  whole  estate  and 

{d)  Co.  Lit.  44  a.  (A)  Year  Book,  9  Hen.  VI.  34  a  ;  1  Roll. 

(e)  Co.   Lit.   44  a,   67  a ;    Sliep.  Touch.  Abr.  477,  1.  3. 
281.  (i)  Bro.  Abr.  tit.  Age,  pi.  80;    Bac.  Abr. 

(/)  See  post,  22  (b).  tit.'  Leases  (F.). 

ig)  Bro.  Abr.  tit.   Leases,  pi.  68  ;    Bac.  (A)  Stat.  1  Will.  &  M.  c.  16,  s.  2;  Coohe 

Abr.    tit.    Leases    (F.);     Hare    v.    Bichley,  v.  Lox^e;/,  5  T.  R.  4. 

Plowd.  528;    Costard  v.  Winder,  Cro.  Eliz.  (/)  9  Geo.  2,  c.  36,  amended  by  24  Vict. 

775;    Moor,  60(f;    1   Roll.  Abr.  476,  1.  45  ;  c.  9  ;    Walker  \.  Rt'shardson,  2  }>l.ic\N .  h^2\ 

Dr.    Ilarsot's    case,    Amb.    202;     Bishop  of  Alt. -Gen.  v.  Clyn,   12  Sim.  84;    Aslitoii   v. 

Ossori/'s  case,  Palm.  22;   0' Brian  v.  Knivan,  Jones,  8  \V.  R.  6'>3,  Rolls. 
Cro.  Jac.  552;    2  Roll.  101. 

c2 
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Chapter  T,    vioht  in  them,  as  bishops,  abbots,  &c.,  or  corporations  aggregate,  who 
'- — ' —  had   the  whole  fee  and   inheritance  in  them,  as  dean  and  chapter, 


master,  fellows  and  scholars  of  any  college,  hospital,  &c.,  might  make 
leases  to  bind  their  successors  without  any  confirmation  of  the  patron 
or  founder,  though  the  bishop,  abbot,  dean,  master,  &;c.  were  present- 
able :  and  the  reason  of  this  diversity  appears  in  the  nature  of  the 
right  with  which  each  is  invested  (m). 
By  whom  The  parties  to  confirm  the  leases  of  archbishops  and  bishops  are 

to"i)'e"ma'de.  their  deans  and  chapters  (n) ;  and  leases  by  a  bishop,  who  has  two 
chapters,  must  be  confirmed  by  both  (o).  The  dean  must  join  with 
the  chapter,  and  the  confirmation  of  the  sub-dean  will  not  be  suffi- 
cient (j9).  The  confirmation  of  a  dean  in  commendam  will  not  be 
sufficient;  but  if  the  dean  be  elected  bishop  of  another  diocese,  and 
before  consecration  obtain  a  dispensation  to  hold  his  deanery  in  com- 
mendam, his  confirmation  is  good  {q).  If  a  bishop  have  no  dean  and 
chapter,  the  parties  to  confirm  his  lease  are  the  clergy  of  his  diocese ; 
and  this  seems  to  be  the  proper  course  when  there  is  merely  a  dean 
by  recipere  in  commendam  (r).  Leases  by  prebendaries  and  arch- 
deacons, &c.  must  be  confirmed  by  the  bishop  as  well  as  by  the  dean 
and  chapter  (s).  The  parties  to  confirm  the  leases  of  a  parson  or  vicar 
are  the  patron  and  ordinary,  and  the  confirmation  of  the  dean  and 
chapter  is  not  necessary  (t) ;  but  if  the  bishop  be  patron  of  the  church 
in  right  of  his  bishopric,  and  also  ordinary,  the  leases  of  the  parson 
must  be  confirmed  also  by  the  dean  and  chapter.  Where  a  bishop, 
being  both  patron  and  ordinary,  collates  a  clerk,  who  makes  a  lease 
which  is  confirmed  by  the  bishop,  but  not  by  the  dean  and  chapter, 
and  then  dies,  and  after  his  death  the  bishop  collates  another  clerk, 
the  new  incumbent  cannot  avoid  the  lease  of  his  predecessor  (u);  but 
after  the  death  of  the  bishop,  although  not  upon  his  translation  or 
resignation,  the  new  bishop  or  his  incumbent  may  avoid  the  lease.  A 
perpetual  curate,  whose  curacy  has  been  augmented  by  a  grant  of 
lands  under  the  Queen  Anne's  Bounty  Acts,  could  not  make  a  lease 
without  the  consent  of  the  ordinary  (.c).  So  where  the  perpetual 
curate  of  a  curacy  augmented  by  the  governors  of  Queen  Anne's 
Bounty,  with  the  confirmation  of  the  ordinary  and  immediate  patron, 
granted  a  lease  for  years  of  unopened  mines,  which  had  not  before 
been  leased,  but  the  patron  of  the  advowson  was  no  party :  it  was  held, 
that  the  lease  was  void  at  common  law  for  want  of  such  confirmation 

(»j)  Bac.  Abr.  tit  Leases  (G.  2) ;    Collins  Abr.  44'7,  1.  33  ;   Bac.  Abr.  tit.  Leases  (G.  2). 

V.  K>io.r,  11  Ir.  Law  11.  492.  (s)  Anoti.,  D3'er,  61  b,  pi.  30  ;    Champion's 

(n)  Bishop  of  Snlislmry's  case,  10  Rep.  GO.  case,  Dyer,  106,  pi.  21  ;  Anon.,  Dyer,  240  b, 

{o)  Co.   Lit.  .301a;    Anon,  Dyer,  58   I),  pi.  4G. 

pi-  7.  {t)  Co.  Lit.  300  b. 

(/;)  Bac.  Abr.  tit.  Leases  (G.  2).  (u)  Anov.,  Dyer,  356  b,  pi.  42  ;   Lancaster 

iq)  Evans  \.  Ascough,  Latch.  233;   Palm.  v.  Lucas,  1  Leon.  255. 

4<50-  (.r)  Doe  d.  Richardson  v.  Thomas,  9  A.  & 

(r)   The   Proxies'   case,   Dav.    1;     1    Roll.  E.  556  ;    1  P.  &  D.  578. 
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by  such  patron  paramount;  and  that  it  was  not  set  up  by  acceptance     Chapter  I. 

of  rent  by  the  lessor's  successor  in  the  curacy;  the  only  effect  of  such  ^'^'^'      — 

acceptance  being  to  create  a  tenancy  from  year  to  year  (y). 

If  a  parsonage  or  vicarage  were  a  donative,  then  the  confirmation 

of  the  patron  alone  was  sufficient  to  all  leases,  &c.  made  by  the  parson 

or  vicar,  and  would  bind  the  successor  without  the  contirmation  of 

any  others  (z).     Yet  if  there  were  a  lord-paramount  as  well  as  an 

immediate  patron,  confirmation  of  the  immediate  patron,  without  the 

other's  confirmation,  was  not  good ;  as  if  a  parson  were  patron  of  the 

vicarage  of  the  same  church,  and  the  vicar  made  a  lease  confirmed  by 

the  parson  and  ordinary,  it  was  not  good  without  the  confirmation  of 

the  patron  of  the  rectory  also,  because  both  have  an  interest  in  the 

possessions  of  the  vicarage  (a). 

As  to  the  estate  which  they  who  make  such  confirmation  ought  to  What  Estate 
1,1  /v  11      1  •     !•  1  ii  •      i^^  Party  con- 

have,  to  make  the  lease  efiectually  bmding  upon  the  successors,  this  firming  must 

regards  chiefly  the  patron,  whose  advowson  or  right  of  patronage  ^^''^^ 
being  a  temporal  inheritance,  and  considered  as  such,  is  to  be  governed 
by  the  same  rules  as  other  temporal  inheritances  are;  his  confirmation, 
therefore,  being  in  nature  of  a  charge  upon  the  advowson,  was  to  be 
directed  by  the  estate  which  he  had  in  the  advowson,  and  could  con- 
tinue no  longer  than  that  endured  (Z>).  If,  therefore,  the  patron  had 
a  conditional  estate  in  the  advowson,  and  he  confirmed  a  lease  of  the 
parson's,  and  afterwards  the  condition  were  broken,  this  defeated  also 
his  confirmation,  so  that  the  succeeding  incumbent  would  not  be  bound 
by  it;  for  his  confirmation,  which  was  in  virtue  of  and  out  of  his 
estate  in  the  advowson,  could  not  be  more  lasting  than  the  estate  itself 
was  (c). 

A  patron  might  confirm  expressly  by  deed  or  writing,  or  by  con-  How  Confir- 

r  T  r       -r  1       'i  r  X     ii,  4.  mation  may 

sequence  of  law  :  for  if  a  parson  made  a  lease  tor  years  to  the  patron,  ^g  ^^ade. 
who  granted  or  assigned  it  over  to  another,  this  amounted  to  a  con- 
firmation in  law  by  the  patron ;  because  a  confirmation  being  nothing 
but  an  assent  under  the  hand  and  seal  of  the  party  confirming,  such 
assent  in  this  case  sufficiently  appeared  by  his  assigning  over  the  lease 
to  another;  so  if  the  patron  and  ordinary  confirm  the  estate  of  the 
lessee  for  part  of  his  term,  the  lease  was  well  confirmed  for  the  whole; 
for  the  estate  of  the  lessee  is  entire,  and  cannot  be  divided  {d). 

As  to  the  time  of  confirmation  —  generally  speaking  it  was  not  Time  when 
material  whether  it  were  before  or  after  the  making  of  the  lease,  which  gi^o^u  ^^ 
was  to  be  confirmed,  so  that  it  vv'ere  made  in  the  lifetime  of  the  parties  made, 
who  made  the  lease ;  for  the  confirmation  was  but  an  assent  or  agree- 

(y)  Doe  d.  Brammall  v.  Collinge,  7  C.  B.  (6)  Bac.  Abr.  tit.  Leases  (G.  3). 

939.  (c)  Ibid.;   Co.  Lit.  300b;    1    Roll.  Abr. 

(z)  Bac.  Abr.  tit.  Leases  (G.  2).  480,  481  ;  Dyer,  273. 

(a)  Co.  Lit.  300  b  ;    1  Roll.  Abr.  480.  pi.  {d)  Before  v.  Ford,  Cro.  Eliz.  447,  472; 

2;    Bac.  Abr.  tit.  Leases  (E.);  Com.   Dig.  Fitz  William's  case,  Dyer.  52  b. 
tit.  Estates  by  Grant  (G.  o). 
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merit  by  deed  to  the  making  of  such  lease  or  grant,  and  not  a  con- 
firmation of  the  estate  itself  (e):  and  if  a  confirmation  were  made  and 
delivered  before  the  lease  were  deUvered,  it  seems  it  would  be  good 
and  effectual :  the  confirmation  ought,  however,  to  have  been  made  in 
the  life  and  during  the  incumbency  of  the  lessor,  for  after  his  death, 
resignation,  deprivation  or  other  amotion,  the  lease  became  void  for 
want  of  confirmation ;  and  then  confirmation  made  after  could  not 
revive  it,  though  it  were  made  in  the  vacation  before  any  successor 
came  in ;  but  if  a  parson  made  a  lease  for  years,  which  was  not  con- 
firmed by  the  bishop  or  patron  then  in  being,  but  by  the  succeeding 
bishop  and  succeeding  patron,  it  was  a  good  lease,  and  would  bind  the 
successor,  because  the  lease  was  absolutely  good  against  the  parson 
himself  who  made  it,  and  the  confirmation  was  only  necessary  to  make 
it  binding  on  the  successor;  and  in  this  case  the  lease,  being  duly 
confirmed  during  the  incumbency,  had  all  the  sanction  the  law  re- 
quired (/). 

A  dean  and  chapter,  empowered  by  a  local  act  to  lease,  made  a 
lease  for  a  terni  not  in  conformity  with  the  act.  During  the  term, 
after  the  death  of  the  dean  under  whom  the  lease  had  been  granted, 
the  lessee  remained  in  possession,  and  paid  the  rent  to  the  succeeding 
deans  and  chapters,  who  distributed  it  among  themselves.  The  court 
held,  that  if  the  lease  was  voidable  only,'  it  was  made  good  as  against 
each  successive  dean  and  chapter,  for  their  own  times  respectively,  by 
their  receipt  and  distribution  of  the  rent.  And  that  if  the  lease  was 
absolutely  void,  such  receipt  and  distribution  were  evidence,  from 
which,  without  proof  of  any  instrument  under  seal,  a  demise  from 
year  to  year  might  be  presumed  against  them ;  the  presumption  in 
such  a  case  being  the  same  against  a  corporation  aggregate  as  against 
an  ordinary  person  {^). 


32  Hen.  8,  c  28. 
Tlie  Enabling 
Statute. 
Leases  for 
Twenty  one 
Years  or  Three 
Lives,  suliject 
to  certain  Ke- 
strictions  and 
Conditions. 

Parsons  and 
Vicars  ex- 
cepted by 
Sect.  4. 


(b)  Enabling  and  DisahJing  or  Restraining  Statutes. 
By  32  Hen.  8,  c.  28  (commonly  called  the  Enabling  Act),  all 
persons  seised  of  lands  in  fee  simple  in  right  of  their  churches  (A) 
(except  parsons  and  vicars  {i)  )  may  by  indenture  demise  such  parts 
thereof  as  have  been  most  commonly  letten  to  farm  and  occupied  by 
the  farmers  thereof  for  twenty  years  next  before  such  demise,  for  any 
term  not  exceeding  twenty-one  years  or  three  lives,  reserving  yearly 
during  the  whole  term  the  most  accustomed  rent  or  more  ;  such  lease 
not  to  be  made  without  impeachment  of  waste,  nor  whilst  there  is 
any  old  lease,  unless  the  same  shall  expire  or  be  surrendered  or  ended 
within  one  year  next  after  the  making  of  the  new  lease. 

(e)  Bac.  Abr.  tit   Leases  (G.  3).  (/,)  This  act  has  been  repealed  by  19  Si 

(/)  Newcomt's  case,  cited   I    Roll.   171  ;       20  Vict.  c.  120,  s.  35,  "except  so  far  as  re- 
Sir  Ituberl.  Bannister's  case,  Cro.  Car.  38.  latcs  to  leases  made  by  persons  having  an 


B 


(g)   Doe  d.  Pennington  v.  Taniere,  12   Q.        estate  in  riglit  of  their  churches." 
yjS  ;    Peiiuiiigton  v.  Cardale,  3  H.  &  N.  (i)  Sect.  i. 
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It  is  to  be  observed  that  leases  made  in  pursuance  of  this  act  do     Chapter  I. 
not  require  any  confirmation  whatever.  '„  ■_- 

Archbishops,bishopsandotherecclesiasticalcorporations5oZe(except  ti^,j  oTsuch^' 
parsons  and  vicars)  may  grant  leases  pursuant  to  the  above  act.     A  Leases  neces- 
prebendary  appears  to  be  within  the  act  (j).     Also  the  chancellor  of  g   whom 
a  cathedral  church  (A).     But  not  a  perpetual  curate,   whose  curacy  granted. 
has  been  augmented  by  a  grant  of  lands  under  the    Queen  Anne's 
Bounty  Acts  ;  for  either  he  is  not  seised  in  fee  in  right  of  his  church, 
or  he  is  a  quasi- vicar  (Z).     Corporations  aggregate,  such  as  deans  and 
chapters,   universities,   colleges,   &:c.  are  not    within  the   statute  (w). 
Nor  copyhold  lands  (n). 

By  the  Disabling  or  Restraining  Stat.  1  Eliz.  c.  19,  s.  5,  all  leases  l  Eliz.  c.  19, 
by  any  archbishop  or  bishop  of  any  parcel,  &c.  for  more  than  twenty-  Disablin<^  Acl 
one  years  or  three  lives,  or  whereupon  the  old  accustomed  yearly  rent 
or  more  shall  not  be  reserved  and  made  payable  yearly  during  the 
whole  term,  shall  be  utterly  void  (o). 

It  is  to  be  observed  that  only  archbishops  and  bishops  are  restrained  Only  extends 
by  this  statute.  But  the  act  applies  to  all  leases  made  by  them,  ^^^\  Bishops. 
although  confirmed  by  the  dean  and  chapter,  except  leases  made  pur- 
suant to  32  Hen.  8,  c,  28  ip),  which  are  not  interfered  with.  Con- 
current leases,  if  confirmed  by  the  dean  and  chapter,  are  valid,  pro- 
vided they  do  not  exceed  (together  with  the  lease  in  being)  the  term 
permitted  by  the  above  act. 

By  the  Restraining  Act,  13  Eliz.  c.  10,  s.  3,  all  leases,  grants,  &:c.  13  Eliz.  c.  lo, 
by  any  master  and  fellows  of  any  college,  dean  and  chapter  of  any  corporatimis  ^ 

cathedral  or  collegiate  church,  master  or  guardian  of  any  hospital  (</),  Aggregate 

,         ,        .  •   •,      1  1      •        •      1  f    •         Sole,  of  Et>.iv 

parson,  vicar  or  any  other  having  any  spn-ituai  or  ecclesiastical  living  siastical  Pro- 
of any  parcel,  &c.  for  more  than  twenty-one  years  or  three  lives,  or  pe'ty  tor 

•I    >■  '  J  •!  Iwenty-one 

not  reserving  the  accustomed  yearly  rent  or  more,  shall  be  utterly  Years  or  Three 
void.     Sect,  4  provides  that  this  act  shall  not  make  good  any  lease     '^^^' 
made  by  any  such  college  or   collegiate  church  within  the  Univer- 
sities of  Oxford  or  Cambridge,  or  elsewhere  in  England,  for  more 
years  than  are  limited  by  the  private  statutes  of  the  same  college. 

This  act  does  not  enable   parsons  or  vicars  to  make  any  leases  This  Act  does 
whatever  without  the  consent  of  the  patron  and  ordinary  (?•).     But  it  o,°iv'^"estra'ins"*^ 
restrains   them  from  making  any  lease,   even  with  such  consent,  for 
more  than  twenty-one  years  or  three  lives,  or  without  reserving  the 
accustomed   yearly   rent  or  more.     A   lease   by  a  vicar  (with  such 

{j)  Acton  V.  Pritcher,  4  Leon.  51  ;    Wat-  25  Vict.  c.  105,  post,  31. 

kiiison  V.  Mann,  Cro.  Eliz.  550  ;   but  see  lAt.  (o)  The  exception  in  this  act  of  leases  to 

ss.  Gil' — G4-8 ;   Doe  A.  Richardson  v.  Thomas,  the   crown   was  repealed  by  1  Jac.  I.  c.  3, 

9  A    &  E.  556  ;   1  P.  &  D.  578.  which  renders  all  such  leases  utterly  %'oid. 

(A-)  Bisco  V.  Holte,  Lev.  112;  Sid.  158;  {p)  Ante,  32. 

Ensden  V.  Dennis,  Pahn.  105.  {q)  Explained,    as    to   hospitals,    by    14 

{I)   Doe  d.  Richardson  v.  Thomas,  9  A.  &  Eliz.   c.  14;    and  see  39  Eliz.  c.  5,  s.  6; 

E.  556  ;  1  P.  &  D.  578.  post,  25. 

(m)  10  Co.  R.  60a.  (r)  Bac.  Abr.  tit.  Leases  (I.  G.). 

{n)  As  to  leases  of  copyholds,  see  24  & 


or 
ccle- 
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\'oid  means 
Voidable,  i.e. 
void  at  Elec- 
tion. 


14  Eliz.  c.  11, 
s.  16.  Leases 
by  Curates. 


ItEliz.  c.  11, 
s.  17.     As  to 

Houses  and 
Grounds  in 
Towns,  U.C. 


'No  Lease  of 
such  Houses, 
\'c.  for  more 
tlian  Forty 
Years,  and  sub- 
ject to  certain 
Restrictiiins. 


consent)  for  three  lives  of  uninclosed  waste  land  not  let  before  is  void 
as  against  his  successor,  notwithstanding  the  lessee  covenants  to 
inclose  the  land  and  pay  a  rack-rent  for  it  {s). 

Although  this  statute  declares  that  all  leases  not  made  according 
to  its  provisions  shall  be  utterly  void,  yet  it  has  been  frequently  held 
that  such  leases  are  good  during  the  life  of  the  lessor  {t) ;  and  even 
after  the  lessor's  death  they  are  not  void,  but  only  voidable  by  the 
successor,  who  may  confirm  them(«0.  In  many  cases  the  word 
"  void  "  is  construed  "  void  at  election,"  i.  e.  voidable  {x). 

By  14  Eliz.  c.  11,  s.  16,  "All  leases,  bonds,  promises  and  cove- 
nants of  and  concerning  benefices  and  ecclesiastical  Hvings  with  cure, 
to  be  made  by  any  curate,  shall  be  of  no  other  or  better  force,  validity 
or  continuance,  than  if  the  same  had  been  made  by  the  beneficed 
person  himself  that  demised  or  shall  demise  the  same  to  any  such 
curate  "  (y). 

By  14  Eliz.  c.  11,  s.  17,  the  13  Eliz.  c.  10,  shall  not  extend  to  any 
grant,  assurance  or  lease  of  any  houses  belonging  to  any  the  persons, 
or  bodies  politic  or  corporate  aforesaid,-  nor  to  any  ground  to  such 
houses  appertaining,  which  houses  are  situate  in  any  city,  borough, 
town  corporate  or  market  town,  or  the  suburbs  of  any  of  them ;  but 
all  such  houses  and  grounds  may  be  granted,  demised  and  assured  as 
by  the  laws  of  this  realm,  and  the  several  statutes  of  the  said  colleges, 
cathedral  churches  and  hospitals,  they  lawfully  might  have  been 
before  the  making  of  the  said  statute,  or  lawfully  might  be  if  the 
said  statute  were  not :  so  always  tliat  such  house  be  not  the  capital 
or  dwelling-house  used  for  the  habitation  of  the  persons  above  said, 
nor  have  ground  to  the  same  belonging  above  the  quantity  of  ten 
acres,  anything  in  the  said  act  to  the  contrary  notwithstanding. 

Sect.  19  provides,  "  That  no  lease  shall  be  permitted  to  be  made 
by  force  of  this  act,  in  reversion,  nor  without  reserving  the  accus- 
tomed yearly  rent  at  the  least,  nor  without  charging  the  lessee  with 
the  reparations  (z),  nor  for  longer  term  than  foi'ti/  years  at  the  most." 
Nor  shall  any  houses  be  aliened  permanently  without  such  recom- 
pense or  equivalent  as  therein  mentioned. 

A  lease  by  a  vicar  of  messuages  in  the  city  of  London — of  which 
the  dwelling-house  used  for  the  habitation  of  the  vicar  formed  no 
part,  and  the  ground  demised  was  less  than  ten  acres — for  twenty-one 
years  from  the  date  of  the  lease,  made  at  a  time  when  a  former  lease 
of  the  same  premises  for  forty  years  was  in  being,  but  within  three 


(s)  Goodlitle  d.  Clarges  y.  Funucan,  2 
Doug.  565 ;  Doe  d.  Tennyson  v.  Lord  Yar- 
horoitgh,  1  Bing.  24  ;    7  Moo.  258  ;    Bishop 

Hereford  v.  Scnry,  Cro.  Eliz.  874. 

(t)  Due  d.  Bryan   v.  Bancks,  4   B.   &   A. 

7,  Bayley,  J. 

(m)  Edwards  v.  Dick,  4  B.  &  A.  217,  Hoi - 


royd,  J. ;  Doe  d.  Pennington  v.  Taniere,  12 
Q.  B.  998;  Pennington  v.  Cardale,  3  H.  & 
N.  ()56,  666. 

(.r)  Cole  Ejec.  407. 

(y)  Doe  d.  Richardson  v.  Thomas,  9  A.  & 
E.  556  ;  1  P.  &  D.  578. 

{z)   Crane  v.  Taylor,  Hob.  269. 
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years  of  its  expiration. — Held,  not  void  under  either  of  the  restraining     Chapter  I. 
•■                               *                                                                                                                                   Sect.  14. 
acts  of  Elizabeth  (a).  

Bv  18  Eliz.  c.  6,  s.  1,  in  colleore  leases  one-third  part  at  the  least  iSEiiz.  c.  6, 

J  '  '  ®  '  s.  I.   One- third 

of  the  old  rent  must  be  reserved  and  paid  in  corn  (wheat  or  malt)  tor  of  RentinCol- 
the  said  colleo-es,  at  certain  rates  therein  mentioned  ;  and  see  39  &  40  l,^g^^pg^^,!'^'J5 '"^ 

Geo.  3,  C.  41,  S.  7.  and  paid  in 

The  18  Eliz.  c.  11,  after  reciting  the   13  Eliz.  c.   10,  s.  3,  enacts  jg'^'jiz.  c.  n, 

(sect.  2),  that  all  leases  of  any  ecclesiastical,  spiritual  or  collegiate  s.  2.   Concur- 

lands,  tenements  or  hereditaments,  whereof  any  former  lease  for  years  no"'aiio?ed, 

is  in  being,  and  not  to  be  expired,  surrendered  or  ended  within  three  unless  the  first 

1  ■  n  ^  1  1     II  1  -1  11  ^'''1  cease 

years  next  after  the  makmg  of  such  new  lease  shall  be  void,  as  well  as  ^^thin  Three 
all   bonds  and  covenants  for  the  renewal  of  the  same.     And  by  43  ^^^^^f^J';,;^^ 
Eliz.  c.  9,  s.  8,  all  payments  had  for  the  intent  to  have  and  enjoy  any  new  L^ase. 
lease  contrary  to  these  statutes  shall  be  void  in  the  same  manner  as 
bonds  and  covenants  are  appointed  to  be. 

By  18  Eliz.  c.  11,  ss.  5,  6,  Saint  John's  College,  Oxford,  may  grant  is  Eliz.  c.  11. 
leases  of  the  manor  of  Fifield,  in  Oxfordshire,  to  the  kindred  of  their  ^Jid  MaL^r!" 
founder,  Sir  Thomas  White,  for  ninety-nine  years. 

By  39  Eliz.  c.  5,  s.  6,  all  leases,  grants,  &c.  made  by   any   corpo-  39  Eliz.  c.  5, 
ration  founded  in  pursuance  of  that  act,  as  a  hospital,  maison  de  Dieu,  H^snhalT&cf 
abiding  place  or  house  of  correction,  exceeding  twenty-one  years  in 
possession,  or  whereupon  the  accustomed  yearly  rent  or  more  by  the 
greater  part  of  twenty  years  next  before  the  making  of  such   lease 
shall  not  be  reserved  and  yearly  payable,  shall  be  void  (b). 

The  grants  of  ancient  offices  belonging  to  ecclesiastical  persons  are  Ancient  Offices 
not  within  any  of  these  acts,  and  therefore  stand  as  at  common  law(cj.  gj^f^j^g""  ^^^ 

By  22  Car.  2,  c.  11,  s.  61,  the  dean  and  chapter  of  Saint  Paul's  22Car.  2,  c.  11, 

Cathedral,  London,  may  grant  leases  to  the  Corporation  of  London  s-^i.  Leases  of 
'  n  r  n  •         Newgate  Mar- 

of  Newgate  Market,  from  forty  years  to  forty  years,  tor  ever,  reservmg  ket. 

certain  yearly  rents. 

By  39  &  40  Geo.  3,  c.  41,  where  any  part  of  the  possessions  of  any  39  &  40  Geo.  3, 

archbishop,  bishoj),    master    and  fellows,  dean  and    chapter,  master  ^-  "^p^timied 

or    guardian  of  any  hospital,   or  any  other  person    or  persons,    or  Rents  to  be 

body  or  bodies  politic  or  corporate,  having  any  ecclesiastical  living,  /^^Te^nt  Rents 

shall    be    demised   by  several   leases  which   was    formerly   demised  within  the 

1  1  1  1  1     11    1        J        •      J   r        meaning  of  the 

by  one  lease  under  one  rent ;  or  where  a  part  shall  be  demised  tor  p^ior  Acts. 
less  than  the  ancient  rent,  and  the  residue  shall  be  retained  in  the 
possession  of  the  lessor;  the  several  rents  reserved  on  the  separate 
demises  of  the  specific  parts  shall  be  taken  to  be  the  ancient  rents 
within  the  meaning  of  the  statutes  32  Hen.  8,  c.  28  ;  1  Eliz.  c.  19  ; 
13  Eliz.  c.  10;  and  14  Eliz.  c.  1 1 ;  and  are  to  be  equitably  appor- 
tioned in  manner  therein  provided  {d). 

(a)   Vivian  v.  Blomberg,   3    Bing.  N.  C.  (c)  Bishop  of  Salisbury's  rase,  10  Co.  R. 

311  ;   3  Scott.  681  ;  7  Sim.  548.  61  a. 

{//)  And  see  13  Eliz.  c.  10,  s.  3,  ante,  23,  (d)  Sect.  2  et  seq. 
explained  by  14  Eliz.  c.  14. 
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Chapter  I. 
Sect.  14. 

42  Geo.  3, 
c.  116. 
I. and -tax  re- 
deemed by  a 
Bisliop  to  be 
added  to  Rent 
in  any  subse- 
quent Lease. 

6  ^Vill.  4,0.20. 
Restrictions  on 
renewed  Leases 
by  Ecclesias- 
tical Persons, 
&c. 

Renewed 
Leases  for 
Lives. 


Renewed 
Leases  for 
Forty  Years. 

Renewed 

Leases  for 
Thirty  Years. 


Renewed 
Leases  for 
Twenty-one 
Years. 

No  Lease  for 
Years  to  be 
renewed  for 
Lives. 


Previous  Lease 
to  be  recited. 


In  certain 
cases  Leases 
may  be  re- 
newed at 
shorter  Periods. 


Not  to  prevent 
renewed  Leases 
under  Special 
Acts. 


By  the  Land-Tax  Redemption  Act,  42  Geo.  3,  c.  116,  ss.  69,  83, 
88,  the  land-tax,  when  redeemed  by  any  bishop,  shall  be  considered  as 
yearly  rent,  and  shall  be  reserved  in  all  demises.  A  lease  by  a  bishop 
in  which  such  land-taxis  not  expressly  reserved  as  rent  is  voidable  by 
the  successor  (e). 

By  6  Will.  4,  c.  20,  intituled,  "  An  Act  for  imposing  certain  Re- 
strictions on  the  Renewal  of  Leases  by  Ecclesiastical  Persons,"  no 
archbishop  or  bishop,  ecclesiastical  corporation,  sole  or  aggregate, 
dignitary,  canon  or  prebendary,  or  other  spiritual  person,  nor  any 
master  or  guardian  of  any  hospital,  shall  grant  any  new  lease  of  parcel. 
Sec.  by  way  of  renewal  of  any  lease  which  shall  have  been  previously 
granted  of  the  same  for  two  or  more  lives,  until  one  or  more  of  the 
j)ersons  for  whose  lives  such  lease  shall  have  been  so  made  shall  die, 
and  then  only  for  the  surviving  lives  or  life  and  for  such  new  hfe  or 
lives  as,  together  with  the  life  or  lives  of  such  survivor  or  survivors, 
shall  make  up  the  number  of  lives,  not  exceeding  three  in  the  whole 
for  which  such  lease  shall  have  been  so  made  as  aforesaid  ;  and  that 
where  any  such  lease  shall  have  been  granted /or /or^y  years,  no  such 
archbishop,  kc.  shall  grant  any  new  lease  by  way  of  renewal  of  the 
same  until  fourteen  years  of  such  lease  shall  have  expired ;  and  that 
where  any  such  lease  shall  have  been  made  as  aforesaid  for  tldrty 
years,  no  such  archbishop,  &c.  shall  grant  any  new  lease  by  way  of 
renewal  of  the  same  until  ten  years  of  such  lease  shall  have  ex])ired ; 
and  that  where  any  such  lease  shall  have  been  granted /or  twenty-one 
years,  no  such  archbishop,  &c.  shall  grant  any  new  lease  by  way  of 
renewal  of  the  same  or  (in  the  case  of  archbishops  or  bishops)  con- 
currently therewith  until  seven  years  of  such  lease  shall  have  expired  ; 
and  that  where  any  such  lease  shall  have  been  granted  for  years,  no 
such  archbishop,  &c.  shall  grant  any  lease  by  way  of  renewal  of  the 
same  or  otherwise  for  any  life  or  lives ;  any  law,  statute  or  custom  to 
the  contrary  notwithstanding. 

By  sect.  2,  the  new  lease  must  contain  a  recital  or  statement  of  the 
previous  lease,  &c. ;  but  by  6  &  7  Will.  4,  c.  64,  no  such  renewed 
lease  shall  be  void  "  by  reason  only  of  its  not  containing  such  recital 
or  statement." 

By  sect.  3,  where  it  has  been  the  usual  practice  to  renew  leases  for 
forty,  thirty  or  twenty-one  years  respectively  at  shorter  periods  than 
fourteen,  ten  or  seven  years  respectively,  and  that  practice  is  certitted 
as  in  this  section  provided,  such  leases  may  be  renewed  at  shorter 
intervals,  according  to  the  practice  so  certified. 

Sect.  6  provides,  that  nothing  in  this  act  contained  shall  prevent 
any  grants  or  renewals  of  leases  which  may  have  been  authorized  by 

(e)  Doe  d.  Murray  v.  Bridges,  1  B.  &  A.       tion  of  land-tax,  see   Varner  v.  Potchett,  3 
817.     As  to  the  sale  of  land  for  the  redemp-       B.  &  Adol.  921. 
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acts  of  parliament  specially  relating  to  the  particular  estates  demised     Chapter  I. 
by  such  leases  (/).  ^ —  *     *  - 

By  sect.  7,  renewed   leases,  by  way  of  confirmation   only  for   the  L°Iserb7«^ay 
same  life  or  term  may  be  granted.  of  Confirma- 

By  sect.  8,  "  no  lease  not  authorized   by  the  laws  and  statutes  now  ^°"  ""/jj, 
in  force  shall  be  rendered  valid  by  anything  in  this  act  contained."        render  valid 

By  sect.  9,  leases  contrary  to  this  act  shall  be  void  ;  but  this  was  ^ 'ifses  con^-^^' 
i[iialified  as  to  sect.  2  by  6  &  7  Will.  4,  c.  64,  as  before  mentioned.       trary  to  this 

Bv  1  &  2  Vict.  c.  106,  s.  59,  "  any  agreement  made  for  the  letting  f  ^^  l""''!: 

J  y  '  J       !=>  l&2v  let. 

of  the  house  of  residence,  or  the  buildmg,  gardens,  orchards  or  appur-  c.  106,  s.  5'). 
tenances  necessary  for  the  convenient  occupation  of  the  same,  belong-  ^^^fag"  Houses, 
ino-  to  any  benefice,  to  which  house  of  residence  any  spiritual  person  &c.  to  contain 
may  be  required,  by  order  of  the  bishop  as  aforesaid,  to  proceed  and  Jjjfon'^'" 
to  reside  therein,  or  which  may  be  assigned  or  appointed  as  a  residence 
to  any  curate  by  the  bishop,  shall  be  made  in  writing,  and  shall  con- 
tain a  condition  for  avoiding  the  same,  upon  a  copy  of  such  order, 
assignment  or  appointment  being  served  upon  the  occupier  thereof  or 
left  at  the  house,  and  otherwise  shall  be  null  and   void."     And  a 
summary  remedy  is  provided  for  enforcing  such  condition. 

By  Stat.  5  k6  Vict.  c.  27,  intituled,  "  An  Act  for  better  enabling  5  &  6  Vict. 
Incumbents  of  Ecclesiastical  Benefices  to  demise  the  Lands  belonging  ^^  in'cumb'e^nts 
to  their  Benefices  on  Farming  Leases,"  incumbents  of  ecclesiastical  to  grant  Leases 

,.j  ,  ,  for  Fourteen 

benefices  (^)  may,  unth  the  consent  of  the  bishop  and  patron,  lease  Years  with 
lands  belonging  to  their  benefices,  except  the  parsonage  house  and  j^^g^^^" ^^Ij 
offices  and  ten  acres  of  glebe  situate  most  conveniently  to  be  occupied  Patron, 
therewith,  for  any  terra  not  exceeding  fourteen  years,  subject  to  the 
restrictions  and  conditions  imposed  upon  them  by  the  said  act  for  the 
benefit  and   protection  of  their  successors.     But  it  is  provided  that  In  certain 
"  the  term  to  be  granted  by  any  such  lease  as  aforesaid  may  be  twenty  L^g^^^es  may  be 
years  in  any  case  where  the  lessee  shall  covenant  thereby  to  adopt  and  for  Twenty 
use  any  mode  or  system  of  cultivation  more  expensive  than  the  usual 
course,  or  to  drain  or  subdivide,  or  embank  and  warp  at  his  expense 
any  part  of  the  demised  premises,  or  to  erect,  at  his  own  expense,  on 
the  said   premises  any  buildings,  or  to  repair  in  a  more   expensive 
manner  and  at  a  greater  expense  than  is  usually  required  of  lessees  of 
farms  any  buildings  on  the  demised  premises,  or  in  any  other  manner 
to  improve  at  his  expense  the  demised  premises  or  any  part  thereof  (A)." 
No  lease  granted  under  this  act  can  be  surrendered  without  the  con- 
sent of  the  bishop  and  patron  (i).     The  act  itself  must  be  referred  to 
for  details. 

By  sect.  4,  "the  execution  by  the  bishop  and  patron  whose  con-  Effect  of  Con- 
sents as  Evi- 

(/)  For  instances,  see  18  Eliz.  c.  11,  ss.       curacy,  donative,   endowed   public   chapel,   dence. 
5,  6,  ante,  25  ;   22  Car.  2,  c.  11,  s.  (»1,  ante,       parochial   chapelry   and  district   chapelry  ; 
25.  the  incumbent  of  which    in   right    thereof 

{g)  By     the    interpretation    clause    the       shall  be  a  corporation  sole ;  sect.  15. 
word  "  benefice"  shall  be  construed  to  com-  (/()  Sect.  1. 

prehend  every  rectory,  vicarage,  perpetual  (i)  Sect.  5. 
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Chapter  I. 
Sect.  Ik 


Effect  of 
Leases  not 
complying' 
strictly  with  all 
the  Regula- 
tions of  the 
above  Act. 

The  Act  does 
not  repeal 
13  Eliz.  c.  10. 


5  &  G  Vict, 
c.  108, 
amended  by 
21  &  22  Vict, 
c.  57.  Powers 
to  Ecclesiasti- 
cal Corpora- 
tions, Aggre- 
gate or  Sole, 
with  certain 
Consents  to 
grant  Long 
Leases. 


A  Premium  or 
Fine  may  be 
taken. 


Previous 
Powers  of 
Leasing  not 
interfered  with 


sents  are  hereby  made  requisite  of  any  lease  to  be  granted  under  the 
authority  of  this  act  shall  be  conclusive  evidence  that  the  lease  does 
not  comprise  any  lands  which  ought  not  to  be  leased  under  the  pro- 
visions of  this  act,  and  that  a  proper  portion  of  the  glebe  land  remains 
unleased,  and  that  the  rent  reserved  by  such  lease  is  the  best  and 
most  improved  rent  that  could  be  reasonably  gotten  for  the  lands  and 
hereditaments  comprised  therein  at  the  time  of  granting  such  lease, 
and  that  all  the  covenants  contained  in  such  lease  are  proper 
covenants." 

In  consequence  of  sect.  4,  a  lease  which  is  executed  by  the  patron 
and  ordinary  as  well  as  the  incumbent  may  be  valid  in  favour  of  the 
lessee,  although  it  does  not  strictly  comply  with  all  the  requisitions 
of  the  statute :  for  instance,  where  it  reserves  the  rent  half-yearly 
instead  of  quarterly  (A).      Quod  fieri  non  dehuit  factum  valet. 

The  above  act  does  not  repeal  the  13  Eliz.  c.  10;  and  therefore  a 
rector,  with  the  consent  of  the  patron  and  bishop,  may  demise  his 
glebe  under  the  powers  of  the  common  law,  subject  to  the  provisions 
of  the  statute  of  Elizabeth,  though  the  lease  may  not  be  conformable 
to  the  restrictions  imposed  by  the  statute  of  Victoria  (/). 

By  "The  Ecclesiastical  Leasing  Act,  i842"(m),  as  amended  by 
"The  Ecclesiastical  Leasing  Act,  1858"  {n),  any  ecclesiastical  corpo- 
ration, aggregate  or  sole,  except  any  college  (o)  or  corporation  of  vicars 
choral,  priest  vicars,  senior  vicars,  custos  and  vicars  or  minor  canons, 
and  except  also  any  ecclesiastical  hospital,  or  the  master  thereof,  may, 
li'ith  the  consent  of  the  ecclesiastical  commissioners  for  England,  and 
with  such  further  consents  as  in  the  said  acts  mentioned,  grant  build- 
ing and  repairing  leases  for  any  term  not  exceeding  ninety-nine  years  : 
also  leases  of  running  water  and  way-leaves,  and  other  rights  and 
easements,  for  any  term  not  exceeding  sixty  years  :  also  mining  leases, 
for  any  term  not  exceeding  sixty  years  :  all  of  which  leases  must  be 
made  subject  to  certain  restrictions  and  conditions  for  the  protection 
and  benefit  of  their  successors :  but  the  acts  must  be  referred  to  for 
details.  The  execution  of  any  such  lease  by  the  necessary  consenting 
parties  is  to  be  conclusive  evidence  that  the  requisites  of  the  above 
acts  have  been  complied  with. 

Lender  sect.  30  of  the  first-mentioned  act  they  were  prohibited  from 
taking  any  premium,  fine  or  foregift ;  but  that  was  repealed  by  21  &  22 
Vict.  c.  57,  ss.  1,  2. 

By  sect.  8  of  the  first-mentioned  act,  "  nothing  in  this  act  contained 
shall  restrain  any  corporation  hereby  empowered  to  grant  leases  and 
make  grants  as   aforesaid  from  granting  any  leases  or  making  any 


l.k)  Jenkins  V.  Green  (No.  2),  27  Beav. 
440 ;  and  see  Baugh  v.  Haines,  do.  Jac. 
76. 

(0  Jenkins  v.  Green  (No.  3),  28  Beav. 
87. 


(m)  5  &  6  Vict.  c.  108. 
(«)  21  &  22  Vict.  c.  57. 
(o)  As   to   leases   by   colleges,  see  post, 
sect.  14. 
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grants,  whether  by  way  of  renewal  or  otherwise,  which  such  corpora-  Chapter  I. 
tion  might  have  lawfully  and  rightfully  granted  or  made  either  under  _^ct.  14.^ 
the  provisions  of  any  public  (p)  or  private  act  of  parliament,  or  under 
any  other  authority,  or  in  any  manner  whatsoever,  in  case  this  act 
had  not  been  passed,  or  from  the  taking  of  any  fine,  premium  or  fore- 
gift  from  the  lessees  in  any  renewed  or  new  leases  named  or  to  be 
named,  or  from  their  underlessees,  or  from  any  other  persons  having 
or  claiming  an  interest  in  any  such  renewal,  for  any  such  renewed  or 
new  leases,  save  and  except  that  in  every  lease  (other  than  any  lease  Exception, 
granted  under  the  powers  of  this  act)  which  shall  be  granted  by 
any  such  corporation  as  aforesaid,  of  any  lands  or  houses  which  shall 
have  been  leased  for  building  or  repairing  purposes  under  any  of  the 
powers  of  this  act,  there  shall  be  reserved  the  best  improved  rent, 
payable  half-yearly  or  oftener,  which  can  be  obtained  for  the  same, 
without  taking  any  fine,  premium  or  foregift,  or  anything  in  the 
nature  of  a  fine,  premium  or  foregift,  for  making  or  granting  the 
same." 

By  21  &  22  Vict.  c.  57,  s.  1,  "  in  any  case  in  which  it  shall  be  21  &  22  Vict, 
made  to  appear  to  the  satisfaction  of  the  ecclesiastical  commissioners  j,j^  -'  ^  ^ 
for  England  that  all  or  any  part  of  the  lands,  houses,  mines,  minerals  Vict.  c.  108. 
or  other  property  of  or  belonging  to  any  ecclesiastical  corporation 
which  are  by  the  5  &  6  Vict.  c.  108,  authorized  to  be  leased,  might  to 
the  permanent  advantage  of  the  estate  or  endowments  belonging  to 
such  corporation  be  leased  in  any  manner,  or  be  sold,  exchanged  or 
otherwise  disposed  of,  it  shall  be  lawful  for  any  ecclesiastical  corpora- 
tion, aggregate  or  sole,  except  as  in  the  said  act  is  excepted,  from  time 
to  time,  with  such  consents  as  in  the  said  recited  act  mentioned,  and 
with  the  approval  of  the  said  commissioners,  to  be  testified  by  deed 
under  their  common  seal,  to  lease  all  or  any  part  or  parts  of  the  lands.  Power  to  lease 
houses,  mines,  minerals  or  other  property  belonging  to  such  corpora-  premiums, 
tion,  whether  the  same  shall  or  shall  not  have  been  previously  leased 
or  dealt  with  under  the  provisions  of  the  said  recited  act,  or  of  this 
act,  and  either  in  consideration  or  partly  in  consideration  of  premiums 
or  not,  or  for  such  other  considerations,  and  for  such  terra  or  terms,  and  for  such 
and  under  and  subject  to  such  covenants,  stipulations,  conditions  and  such  manner'as 
agreements  on  the  part  of  the  lessee  or  lessees,  and  generally  in  such  the  Ecclesias- 

,.,  ..  11111-  "  c  t'*^^!  Commis- 

manner  as  the  said  commissioners  shall  under  the  circumstances  oi  sioners  shall 
each  case  tiiink  proper  and  advisable."    Also  to  sell  and  exchange,  &c.  approve. 

By  12  &  13  Vict.  c.  26,  intituled  "An  Act  for  granting  Relief  i2&i3Vict. 
against  Defects  in  Leases  made  under  Powers  of  Leasing  in  certain  |^^  Leases  un^ 
Cases,"  it  is  provided  (sect.  7),  that  the  "  act  shall  not  extend  to  any  der  Powers, 
lease  by  an  ecclesiastical  corporation  or  spiritual  person,  or  to  any 
lease  of  the  possessions  of  any  college,  hospital  or  charitable  founda- 
tion." 

(;>)  See   18  Eliz.  c.  11,  ss.  5,  6,  ante,  25;   i)  V,'ill.  4.  c.  20,  ante,  26. 
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Chapter  I. 
Sect.  I*. 


14  &  15  Vict, 
c.  lO-l',  &c. 

Episco)).'!!  ami 
Capituhir 
Estates  Acts. 

Sect.  9.   Power 
to  demise 
Lands  pur- 
chased or  ac- 
<iuircd  uiuler 
tlicse  Acts. 


Proviso  as  to 
Mining  and 
lUiilding 
Leases. 


23  &  24  Vict. 

c.  124,  s.  8. 
Leases  by 
Archbisliops 
or  Bisliops  of 
Endowments 
under  tliis  Act 
for  Twenty  one 
Years,  subject 
to  certain  Re- 
strictions. 


Mining  or 
Kuilding 
Leasts  witli 
tlic  Approval 
of  the  Ecclesi- 
astical Com- 
missioners. 


By  14  &  15  Vict.  c.  104,  intituled  "An  Act  to  facilitate  the  Ma- 
nagement and  Improvement  of  Episcopal  and  Capitular  Estates  in 
England"  (</),  ecclesiastical  corporations,  sole  or  aggregate,  with  the 
a])])roval  in  writing  of  the  Church  Estate  Commissioners,  may  sell, 
enfranchise  or  exchange  their  church  lands,  or  purchase  the  interest  of 
their  lessees.  And  by  sect.  9,  "  no  lease  of  any  lands  purchased  or 
acquired,  or  in  which  the  estate  or  interest  of  a  lessee,  or  of  a  holder 
of  copyhold  or  customary  land,  is  purchased  or  acquired,  by  any 
ecclesiastical  corporation  under  this  act,  shall,  except  as  hei'einafter 
provided,  be  granted  by  such  ecclesiastical  corporation,  otherwise 
than  from  year  to  year,  or  for  a  term  of  years  in  possession  not  ex- 
ceedlmj  fourteen  years,  at  the  best  annual  rent  that  can  be  reasonably 
gotten,  without  fine,  the  lessee  not  to  be  made  dispunishable  for 
waste,  or  exempted  from  liability  in  respect  of  waste:  provided  always, 
that  it  shall  be  lawful  for  such  ecclesiastical  corporation,  with  the  ap- 
proval of  the  Church  Estate  Commissioners,  from  time  to  time  to  grant 
mining  or  building  leases,"  as  therein  mentioned  (r). 

By  23  &  24  Vict,  c.  124,  s.  8,  "  no  lands  assigned  or  secured  as  the 
endowment  of  any  see  under  this  act  shall  be  granted  by  the  archbishop 
or  bishop  otherwise  than  from  year  to  yeaf,  or  for  a  term  of  years  in 
possession  not  exceeding  twenty-one  years,  at  the  best  annual  rent  that 
can  be  reasonably  gotten,  without  fine,  the  lessee  not  to  be  made  dis- 
punishable for  waste,  or  exempted  from  liability  in  respect  of  waste; 
and  so  that  in  every  such  lease  such  or  the  like  covenants,  conditions 
and  reservations  be  entered  into,  reserved  or  contained  with  or  for 
the  benefit  of  the  archbishop  or  bishop  and  his  successors,  as  under 
sect.  1  of  the  act  5  &;  6  Vict.  c.  27  (for  better  enabling  the  incumbents 
of  ecclesiastical  benefices  to  demise  the  lands  belonging  to  their  bene- 
fices on  farming  leases),  are  to  be  entered  into,  reserved  or  contained 
in  a  lease  granted  under  that  enactment  to  or  for  the  benefit  of  the 
incumbent  and  his  successors,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  permit ;  but  where  under  the  said  section  of  the  last- 
mentioned  act  any  consents  are  provided  for  or  required,  the  consent 
only  of  the  archbishop  or  bishop  for  the  time  being  shall  be  requisite: 
provided  always,  that  it  shall  be  lawful  for  the  archbishop  or  bishop, 
with  the  approval  of  the  estates  committee  of  the  Ecclesiastical  Com- 
missioners, testified  under  the  common  seal  of  the  said  commissioners, 
which  the  said  committee  are  hereby  empowered  to  aflSx  to  any  lease 
for  this  purpose,  from  time  to  time  to  vjani  mining  or  buildino-  or 
other  leases  of  any  such  lands,  for  such  periods,  for  such  considera- 
tions, upon  such  terms,  and  generally  in  such  manner  as  such  com- 
mittee under  the  circumstances  of  each  case  may  think  fit;  and  it 


((/)  Continued  and  amended  by  17  iv  IS 
Vict.  c.  1 16;  19  &  20  Vict.  c.  74;  20  &  21 
Vict.  c.  74;    22  &  23  Vict.  c.  ^6  ;    23  &  24 


Vict.  c.  124  ;   24  &  2.5  Vict.  cc.  105,  131. 

(»•)  See  also    the   Ecclesiastical   Leasing 
Acts,  1842,  1858,  ante,  28. 
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shall  be  lawful  for  such  committee  to  require  that  any  portion  of  the    Chapter  [. 

rent  reserved  on  any  such  lease  shall  be  payable  to  the  said  Eccle- '-^^' — 

siastical  Commissioners." 

By    sect.   9,    "  the    estates    committee    shall    cause    the    property  Ecclesiastical 
assigned  as  an  endowment  for  any  see  as  aforesaid  to  be  inspected  so  nmy  ii'spe""'^'^^ 
often  as  they  think  fit,  and  shall  cause  notice  in  writing  of  all  dilapi-  Repairs  and 
dations  or  want  of  repair  found  on  such  inspection,  and  of  the  repairs  Dilapidations, 
or  works  necessary  for  remedying  the  same,  to  be  given  to  the  arch-  ^''^• 
bishop  or  bishop  of  such  see,  and  such  archbishop  or  bishop  shall 
forthwith  do  or  cause  to  be  done,  at  his  or  their  own  expense,  or  at 
the  expense  of  his  or  their  lessees  or  tenants  (as  the  case  may  require), 
the  repairs  or  works  mentioned  in  such  notice;  and  if  any  difference 
arise  between  such  archbishop  or  bishop  and  the  estates  committee 
with  regard  to  the  condition  of  such  property,  or  the  repairs  or  works 
required  by  the  estates  committee,  the  matter  in  difference  shall  be 
referred  to  arbitration  as  hereinafter  provided." 

By  sect.  11,  "the  estates  committee  shall,  when  required  by  any  Ecclesiastical 
archbishop  or  bishop  to  whom  lands  may  have  been  assigned  as  an  nia'v'oirre-'^'^ 
endowment  under  this  act,  undertake  the  management  of  such  lands  quest,  manage 
and  receive  the  rents  and  profits  thereof  during  the  incumbency  of  the  Lands  for  an 
archbishop  or  bishop;  and  in  every  such  case  as  aforesaid  the  estates  Archinsiiop  or 

...  Bishop. 

committee,  during  their  management,  may  grant  all  such  leases  as 
might  have  been  granted  by  such  archbishop  or  bishop  if  the  lands 
had  continued  under  his  or  their  management,  and  may  with  the  ap- 
proval of  such  archbishop  or  bishop  grant  such  other  leases  as  might 
have  been  granted  by  him  or  them  with  the  approval  of  the  estates 
committee ;  and  the  commissioners  shall,  during  the  time  such  lands 
are  under  the  management  of  the  said  estates  committee,  pay  to  such 
archbishop  or  bishop  the  annual  income  to  secure  which  the  lands 
may  have  been  assigned." 

By  sect.  31,  rights  of  renewal  and  other  obligations  under  special 
acts,  &c.  preserved,  notwithstanding  anything  done  under  sect.  10. 

By  24  k  25  Vict.  c.  105,  intituled  "  An  Act  to  prevent  the  future  24  &  25  Vict. 

Grant  by  Copy  of  Court  Roll  and  certain  Leases  of  Lands  and  Here-  ofCo^  hoki's*^* 

ditaments  in  England  belonging  to  Eccleciastical  Benefices'"  (s),  after  by  Incuuihents 

reciting  "  that  there  are  in  England  certain  ecclesiastical  benefices  to  firs°t  accrue 

which  belong  manors,  lands,  tenements  and  hereditaments  which  by  after  oth  Aug. 

f        .       ,  .  ,  .  •'   ISGl. 

custom  or  otherwise  the  rectors,  vicars,  perpetual  curates  or  incumbents 

thereof  have  power  to  grant  and  lease  out  for  fives  and  long  terms 
of  years,  and  such  grants  have  been  made  by  them  at  nominal  annual 
rents,  to  the  prejudice  of  their  successors,  and  it  is  expedient  to  deter- 
mine and  put  an  end  to  the  power  to  make  such  grants ;"  it  therefore 
is  enacted  as  follows : 

(i)  None  of  the  previous  Disabling  or  Restraining  Acts  extended  to  copyholds  except 
the  3  &  Q  Vict.  c.  27,  ante,  27. 


32 


LEASES  BY  ECCLESIASTICAL  CORPORATIONS. 


Chapter  I. 
Sect.  14. 

Subject  to  cer- 
tain Restric- 
tions and  Con- 
ditions. 


Rights  Ac- 
quired before 
this  Act  not 
interfered 
with  i 

nor  prior 
Leases ; 

nor  Rights  of 
Renewal. 


Powers  to 
Incumbents. 


By  sect.  1 ,  "  it  shall  not  be  lawful  for  any  prebendary  of  any  pre- 
bend, not  being  a  prebend  of  any  cathedral  or  collegiate  church, 
rector,  vicar,  perpetual  curate  or  incumbent,  loho  after  the  passing  of 
this  act  (t)  may  become  possessed  of  or  entitled  to  any  manors,  lands, 
tenements  or  hereditaments  belonging  to  any  ecclesiastical  benefice  in 
England,  to  make  any  grant  by  copy  of  court  roll  or  lease  of  any  such 
manors,  lands,  tenements  or  hereditaments  in  consideration  of  any 
fine,  premium  or  foregift,  but  the  same  may,  by  any  rector,  vicar,  per- 
petual curate  or  incumbent  appointed  after  the  passing  of  this  act,  be 
leased,  sold,  exchanged  or  enfranchised,  or  disposed  of  under  the  pro- 
visions of  5  &  6  Vict.  c.  27;  5  &  6  Vict.  c.  108,  and  21  &  22  Vict. 
c.  57,  or  such  of  the  provisions  of  such  acts  respectively  as  are  now 
in  force." 

By  sect.  2,  "  nothing  herein  contained  shall  interfere  with  or  prevent 
the  right  and  power  of  any  such  present  prebendary,  rector,  vicar, 
perpetual  curate,  or  incumbent  during  his  incumbency,  to  make  any 
grant  by  copy  of  court  roll  or  lease  which  he  might  lawfully  have 
made  before  the  passing  of  this  act,  and  nothing  herein  contained 
shall  prejudice  or  affect  any  grant  heretofore  made  by  such  prebendary, 
rector,  vicar,  perpetual  curate  or  incumbent,  or  any  right  of  renewal 
or  tenant  right,  if  any  such  there  be,  in  any  manors,  lands,  tenements 
or  hereditaments  held  under  any  such  grant  or  under  any  lease,  nor 
shall  this  act  prejudice  or  affect  any  power  of  sale,  exchange  or  en- 
franchisement existing  under  any  statute  now  in  force,  or  any  present 
or  future  right  of  admission  of  any  person  to  any  copyhold  tenement 
according  to  the  custom  of  the  manor  of  which  it  is  holden,  and  to 
which  such  person  may  be  legally  entitled." 

By  sect.  3,  "  notwithstanding  anything  contained  in  the  11th  section 
of  an  act  14  &  15  Vict.  c.  104,  any  rector,  vicar,  perpetual  curate  or 
incumbent  shall  have  such  and  the  same  powers  of  sale,  exchange  and 
enfranchisement  as  are  possessed  by  any  ecclesiastical  corporation, 
sole  or  aggregate,  under  any  act  now  in  force ;  and  the  provisions  of 
an  act  23  k  24  Vict.  c.  124,  shall,  so  far  as  the  same  relate  to  powers 
for  the  raising  or  application  of  money  by  trustees,  allowances  to 
lessees,  arbitration,  valuation,  rate  of  interest,  apportionment  of  rent 
and  substitution  of  titles  on  exchange,  be  applied,  mutatis  mutandis, 
to  sales,  exchanges  or  enfranchisements  of  any  manors,  lands,  tene- 
ments or  hereditaments  in  this  act  comprised ;  but  the  proceeds  of  any 
such  sales  or  enfranchisements,  and  any  monies  received  by  way  of 
equality  of  exchange,  shall  be  applied  according  to  the  provisions  in 
that  behalf  contained  in  the  said  act  5  &  6  Vict.  c.  108,  and  in  the 
said  act  21  &  22  Vict.  c.  57. 

(/)  t>th  August,  1861. 
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Chapter  I. 
Sect.  15. — By  Universities  and  Collecjes.  Sect.  15. 


The  universities  of  Oxford  and  Cambridge  are  regarded   as  civil  They  are  Civil 
corporations  {u) ;  so,  of  course,  are  the  universities   of  Durham  and  Corporations. 
London:  and  the  several  colleges  in  all  such  universities  respectively. 

Like  other  corporations  aggregate,  they  had  at  common  law  power  Powers  of 
to  make  such  leases  of  their  lands  as  they  thought  fit  under  their  Commmi^Law. 
common  seal,  without  the  consent  or  confirmation  of  any  other  per- 
son (.r),  provided  such  leases  were  in  conformity  with  their  own  private 
statutes,  charters  and  bye-laws.     But  as  such  power  was  often  much  Restraining  or 
abused  by  the  members  for  the  time  being,  to  the  great  prejudice  and  ^'^^    mgActs. 
impoverishment  of  their  successors,   they  have   been  restrained   by 
divers  statutes  from  leasing  their  lands,  a?^/  especialUj  their  church  pro- 
perty,  except  for  limited  terms  and  subject  to  certain  covenants  and 
conditions  intended  for  the  protection  and  benefit  of  their  successors (?/). 

Now,   by  the   Universities  and  College  Estates   Acts,    1858   and  21  &  22  Vict. 
1860  {z),  the  universities  of  Oxford,  Cambridge  and  Durham,  and  the  yict  c.  59. 
colleges  in  those  universities  respectively  (including  Christ  Church,  Powers  to 
Oxford),  and  also  the  colleges  at  Winchester  and  JSton  have  extensive  sities  and  Cou" 
powers  (without  the  consent  or  control  of  the  Copyhold  Commission-  '''S^^  ^°  S*^*"* 
ers  or  of  the  Church  Estates  Commissioners,  or  of  any  other  person 
or  persons  whomsoever),  to  grant  leases  for  any  term  not  exceeding 
twenty-one  years,  subject  to  certain  restrictions  and  conditions  for  the 
protection  and  benefit  of  their  successors ;  also  to  grant  building  and 
repairing  leases  for  ninety-nine  years,  and  to  enter  into  previous  con- 
tracts for  any  such  leases ;  also  to  lease   running  water   and  way- 
leaves,  and  other  rights  and  easements  for  sixty  years ;  also  to  grant 
mining  leases  for  sixty  years,  and  various  other  powers.     The  acts 
must  be  referred  to  for  details. 

By  sect.  30  of  the  first-mentioned  act, "  nothing  in  this  act  contained  Previous 
shall  restrain  the  said  universities  or  colleges  respectively  from  exer-  l^^wers  not 
cising  any  powers  of  sale,  enfranchisement,  exchange,  purchase  or 
borrowing  monies  or  from  granting  any  leases,  or  making  any  grants, 
whether  by  way  of  renewal  or  otherwise,  which  the  said  universities, 
or  any  such  college  as  aforesaid,  might  have  exercised  or  granted  under 
the  provisions  of  any  public  or  private  act  of  parliament,  or  under  any 
other  authority,  or  in  any  other  manner  whatsoever  in  case  this  act 
had  not  been  passed  {a). 

(k)  Parkinson's   case,    Carth.   93  ;    R.    v.  c.  59. 

F.  C.  of  Cambridge,  Z  Burr.  ItiSG.           "  (a)  See  18    Eliz.  c.  11,    ss.  5,   6,   ante, 

(j)  Co.  Lit.  44  a.  25.     Under  19  &  20  Vict.  c.  88,  s.  48,  any 

(t/)  See  13  Eliz.  c.  10,  s.  3,  ante,  23;  college  at  Cambridge  or  Eton  may,  with 
14  Eliz.  c.  11,  s.  17,  ante,  24  ;  18  Eliz.  c.  the  consent  of  the  Cliurch  Estates  Commis- 
C,  s.  1  (corn  rents),  ante,  25  ;  18  Eliz.  c.  sioners,  sell  or  exchange  any  lands  or  here- 
11,  s.  2,  ante,  25;  lb.,  ss.  5,  6  (manor  of  ditaments  vested  in  such  college.  So,  under 
Fifield),  ante,  25  ;  39  &  40  Geo.  3,  c.  41,  19  &  20  Vict.  c.  95,  the  university  of  Ox- 
ante,  25;  12  &  13  Vict.  c.  26  (defective  ford,  and  the  colkges  in  the  said  university, 
execution  of  ))owers),  ante,  29.  and  Winchester  College,  may,  with  the  like 

(a)  21  &  22  Vict.  c.  44;    23  &  24  Vict.  consent,  sell  or  exchange  lands,  &c. 

D 
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Chapter  I. 
Sect.  15. 

Lands  once 
leased  at  Rack- 
rent  not  there- 
after to  be 
leased  upon 
Fines. 

Mortgages  by 
Demise  for 
certain  Pur- 
poses. 

Other  Univer- 
sities and  Col- 
leges. 


By  23  &  24  Vict.  c.  59,  s.  3,  "  where  any  lands  belonging  to  any 
such  university  or  college  as  aforesaid  shall  at  any  time  have  been 
leased  at  the  best  and  most  improved  yearly  rent,  without  fine,  no 
fine,  premium  or  foregift,  or  anything  in  the  nature  thereof,  shall  here- 
after be  taken  by  any  such  university  or  college  for  the  grant  or  re- 
newal of  any  lease  of  the  same  lands." 

The  above  universities  and  colleges  have  also  powers  to  raise  monies 
for  certain  purposes,  with  the  consent  of  the  Copyhold  Commissioners, 
by  way  of  mortgage  for  a  term  of  years  determinable,  &c.  (&). 

The  university  of  London  and  colleges  not  within  this  act  must 
lease  according  to  their  own  private  statutes,  charters  and  bye-laws, 
and  on  demising  any  church  property  must  conform  to  the  restrictions 
and  conditions  imposed  by  such  of  the  Disabling  or  Restraining 
Statutes  as  may  be  applicable  (c). 


Leases  of  small 
Pieces  of 
Parish  Land. 


Sect.  16. — By  Churchwardens  and  Overseers, 
The  59  Geo.  3,  c.  12,  s,  13,  provides  and  enacts,  "that  for  the 
promotion  of  industry  amongst  the  poor,  it  shall  be  lawful  for  the 
churchwardens  and  overseers  of  the  poor  of  any  parish,  with  the  con- 
sent of  the  inhabitants  in  vestry  assembled  {d) ,  to  let  any  portion  or 
portions  of  such  parish  lands  as  aforesaid,  or  of  the  land  to  be  so  pur- 
chased or  taken  on  account  of  the  parish  {e)  to  any  poor  and  in- 
dustrious inhabitant  of  the  parish,  to  be  by  him  or  her  occupied  and 
cultivated  on  his  or  her  own  account,  and  for  his  or  her  own  benefit, 
and  at  such  reasonable  rent  and  for  such  terms  as  shall  by  the  in- 
habitants in  vestry  be  fixed  and  determined." 

Previous  Law.        Before  this  act  a  person,  who  held  under  a  lease  granted  by  parish 
officers,  was  only  a  tenant  from  year  to  year  (/). 

Leases  under  In  the  making  of  leases  under  this  act,  the  terms  of  it  must  be 

the  above  Act,   gt^ictlv  observed  ;  therefore  a  memorandum  not   signed   by  all  the 
how  made.  -  '  _  »  j 

parish  officers,  or  by  their  order,  is  not  a  lease  pursuant  to  the  sta- 
tute (^)  ;  not  only  the  churchwardens,  but  also  the  overseers  must  join 
in  the  lease  {h).  Where  the  churchwardens  and  overseers  of  a  town- 
ship leased  lands  belonging  to  the  poor  to  the  plaintiff"  for  a  term  of 
years,  covenanting  that  it  should  be  lawful  for  him  to  take  all  manure, 
(fee.  from  the  poor-house,  and  use  it  upon  the  demised  premises ;  and 
the  plaintiff"  covenanted  to  provide  straw  for  the  use  of  the  poor :  it 


(6)  21  &  22  Vict.  c.  44-,  ss.  27,  28  ;  23  & 
24  Vict.  c.  59,  s.  1. 

(c)  Ante,  33,  note  {y). 

(d)  The  consent  of  the  Poor  Law  Com- 
missioners does  not  appear  to  be  necessary. 
See  the  concluding  proviso  in  4  &  5  Will. 
4,  c.  76,  s.  21. 

(e)  As  mentioned  in  sect.  12,  not  exceed- 
ing twenty  acres. 

(/)  Doe  d.  Higgs  V.  Terry,  4  A.  &  E. 
274;  5  N.  &  M.  556;  Doe  d.  Hobbs  v. 
Cockell,  4  A.  &  E.  478  ;    6  N.  &  M.  179; 


Cole  Ejec.  605. 

ig)  Doe  d.  Landsell  v.  Gower,  17  Q.  B. 
589;  21  L.  J.,  Q.  B.  57. 

{h)  Woodcock  V.  Gibson,  4  B.  &  C.  462; 
PhiUips  V.  Pearce,  5  B.  &  C.  433  ;  8  D.  & 
R.  43  ;  Doe  d.  Jackson  v.  Hiley,  10  B.  &  C. 
885  ;    5  M.  &  R.  706  ;    Allison  v,  Starke,  9 

A.  &  E.  255  ;   1  P.  &  D.  183 ;    Att.-Gen.  v. 
Lewiv,  8  Sim.  366  ;     Rumball  v.  Munt,  8  Q. 

B.  382;    St.  Nicholas,  Deptford  v.  Sketchley, 
8  Q.  B.  394. 
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was  held  by  Bayley,  J.,  that  the  plaintiff  could  not  maintain  trover     Chapter  I. 

against  a  succeeding  overseer,  who  used  the  manure  from  the  poor-  '- — '- — 

house  on  his  own  land,  although  it  arose  from  the  straw  supplied  by 
him,  as  the  covenant  entered  into  by  previous  overseers  could  not  bind 
their  successors  in  office  {i).  An  invalid  lease  made  by  some  of  the 
parish  officers,  coupled  with  possession  thereunder,  will  determine  a 
previous  tenancy  at  will,  and  enable  the  new  lessee  to  maintain  tres- 
pass ( j). 

The  above  enactment  does  not  apply  to  copyhold  land  (/t).  Copyholds. 


Sect.  17. — By  Trustees  of  Settled  Estates. 
By  19  &  20  Vict.  c.  120,  intituled  "  An  Act  to  facihtate  Leases  and  19  &  20  Vict. 
Sales  of  Settled  Estates"  (Z),  it  shall  be  lawful  for  the  Court  of  Chan-  '^^^^^]f.^  £5^1^163 
eery,  if  it  shall  deem  it  proper  and  consistent  with  a  due  regard  for  the  by  Order  in 
interests  of  all  parties  entitled  under  any  settlement  (m)  (whether 
created  by  act  of  parliament,  deed,  agreement,  copy  of  court  roll,  will 
or  other  instrument,  or  any  number  of  such  instruments),  and  subject 
to  the  provisions  and  restrictions  in  that  act  contained,  to  authorize 
leases  of  any  settled  estates  (m),  or  of  any  rights  or  privileges  over 
or  affecting  any  settled  estates,  for  any  purpose  whatsoever,  whether 
involving  waste  or  not,  provided  the  following  (amongst  other)  con- 
ditions be  observed,  viz.  : — 1.  Every  such  lease  shall  be  made  to 
take  effect  in  possession  at  or  within  one  year  next  after  the  making 
thereof,  and  shall  be  for  a  term  of  years  not  exceeding,  for  an  agri- 
cultural or  occupation  lease,  twenty-one  years;  for  a  mining  lease, 
or  a  lease  of  water,  water  mills,  wayleaves,  waterleaves  or  other 
rights  or  easements,  forty  years;  and  for  a  building  lease  ninety-nine 
years  (n),  or  where  the  court  shall  be  satisfied  that  it  is  the  usual 
custom  in  the  district  and  beneficial  to  the  inheritance  to  grant 
building  leases  for  longer  terms,  then  for  such  term  as  the  court 
shall  direct (0).  2.  On  every  such  lease  shall  be  reserved  the  best 
rent,  or  reservation  in  the  nature  of  rent,  either  uniform  01  not,  that 
can  be  reasonably  obtained,  to  be  made  payable  half-yearly  or  oftener, 
without  taking  any  fine  or  other  benefit  in  the  nature  of  a  fine.  For 
the  other  conditions  and  details  reference  must  be  made  to  the  act 
itself  (j9).     Where  any  settlement,  whether  made  before  or  after  the 

(i)  Snowden  v.  Elmsley,  3  Stark.  28.  exceeding  sixty  years ;  21  &  22  Vict.  c.  77, 

Ij)    Wallis  V.  Delmar,  29  L.  J.,  Excli.  276.  s.  2. 

{k)  Doe  d.  Bailey  v.  Foster,  3  C.  B.  215.  (o)  This  discretionary  power  is  extended 

{I)  Amended  and  extended  by  21  &  22  to  all  other  leases   mentioned  in   sect.   2, 

Vict.c.77.    See  post,  Chap.  XXVII.,  where  except    agricultural    leases,   provided    the 

both  acts  are  set  out  verbatim.  court  shall  be  satisfied  that  it  is  the  usual 

{in)  The  words  "settlement"  and  "settled  custom  of  the  district  and  beneficial  to  the 

estates"  are  defined  by  sect.  1,  as  amended  inheritance  to  grant  such  leases  for  longer 

and  extended  by  21  &  22  Vict.  c.  77,  s.  1.  terms  ;   21  &  22  Vict.  c.  77,  s.  4. 

(«)  The  term  "  building  lease"  shall  be  {p)  As  amended  by  21  &  22  Vict.  c.  77. 

deemed  to  include  a  repairing  lease,  so  that  See  post,  Chap.  XXVII.,  where   both  acts 

no  repairing  lease  shall  be  made  for  a  term  are  set  out  verbatim. 

d2 
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Chapter  I. 
Sect.  17. 


Leases  under 
Powers  in  Set- 
tlements. 


22  &  23  VicL 
c.  35,  s.  12. 
As  to  the  Ex- 
ecution and 
Attestation  of 
Deeds  under 
Powers. 


Proviso  as  to 
necessary  Con- 
sents. 


Proviso  as  to 
Powers  which 
may  be  exe- 
cuted with  less 
formality  than 
required  by  the 
above  Act. 

Effect  of 
Leases  under 
Powers. 


passing  of  the  above  act,  does  not  contain  the  usual  powers  to  grant 
leases,  &:c.,  and  it  is  expedient  and  for  the  benefit  of  all  parties  inte- 
rested in  the  settled  estate  that  a  lease  of  all  or  any  part  thereof  should 
be  granted,  an  application  may  be  made  to  the  Court  of  Chancery 
pursuant  to  the  provisions  of  this  act:  whereas  it  was  previously 
necessary  to  obtain  a  private  act  of  parliament,  at  a  much  greater 
expense. 

Where  any  settlement  made  by  deed,  will  or  otherwise  before  or 
after  the  passing  of  the  above  act  contains  powers  to  the  trustees 
for  the  time  being  (with  or  without  the  consent  of  the  tenant  for  life  in 
possession,  or  of  any  other  person)  to  grant  leases  for  any  limited  term, 
or  building,  repairing  or  mining  leases,  &c.,  subject  to  certain  restric- 
tions and  conditions,  any  such  lease  may  be  granted  strictly  in  accord- 
ance with  the  power  (</),  without  applying  to  the  Court  of  Chancery 
under  19  &  20  Vict.  c.  120,  that  act  being  only  intended  to  remedy 
the  omission  of  any  such  powers  in  the  settlement. 

By  22  &  23  Vict.  c.  35,  s.  12,  "a  deed  hereafter  executed  in  the 
presence  of  and  attested  by  two  or  more  witnesses  in  the  manner  in 
which  deeds  are  ordinarily  executed  and  attested,  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  deed,  or  by  any  instrument  in  writing  not 
testamentary  (r),  notwithstanding  it  shall  have  been  expressly  required 
that  a  deed  or  instrument  in  writing  made  in  exercise  of  such  power 
should  be  executed  or  attested  with  some  additional  or  other  form  of 
execution  or  attestation  or  solemnity  :  provided  always,  that  this  pro- 
vision shall  not  operate  to  defeat  any  direction  in  the  instrument 
creating  the  power  that  the  consent  of  any  particular  person  shall  be 
necessary  to  a  valid  execution,  or  that  any  act  shall  be  performed  in 
order  to  give  validity  to  any  appointment,  having  no  relation  to  the 
mode  of  executing  and  attesting  the  instrument ;  and  nothing  herein 
contained  shall  prevent  the  donee  of  a  power  from  executing  it  con- 
formably to  the  power  by  will  or  otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed,  and  to  any  such  execution 
of  a  power  this  provision  shall  not  extend." 

When  an  appointment  by  way  of  demise  is  made  in  pursuance  of  a 
power  of  leasing  contained  in  a  settlement,  it  will  take  effect  in  pre- 
ference and  priority  to  any  long  term  of  years  limited  in  the  settle- 
ment for  providing  any  jointure  or  portions  for  younger  children  or 
the  like.  The  leasing  power  is  considered  as  controlling  and  super- 
seding such  term,  until  it  is  called  into  action,  after  which  the  leasing 
power  will  be  putvan  end  to  {s).     The  person  entitled  under  the  settle- 


(17)  See  post,  sect.  29. 

(r)  The  execution  and  attestation  of 
powers  by  will  must  be  according  to  1  Vict, 
c.  2C,  s.  10,  as  amended  by  l.G  &  IG  Vict. 
c.  24. 

(s)  Doe  d.  Couitail  v.  T/iomas,  9  B.  &  C. 


288,  293  !  Doe  d.  Rogers  v.  Rogers,  5  B.  & 
Adol.  761' ;  Rogers  v.  Humphreys,  4  A.  &  E. 
299;  MaundrcU  v.  ManndreU,  10  Ves.  246  ; 
2  Chance  on  Powers,  s.  1410  ;  Carpenter  v. 
Parler,  3  C.  B.,  N.  S.  231. 
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ment,  whose  estate  is  displaced  or  superseded  pro  tanto  by  any  such    Chapter  I. 
lease,  is  considered  as  the  immediate  reversioner  upon  such  lease,  and ^ — '- — 


may  sue  for  any  breach  of  covenant  therein  contained  {t),  and  may 
sue  or  distrain  for  the  rent  thereby  reserved  (w). 

Before  the  19  &  20  Vict.  c.  120,  a  trustee  having  the  legal  estate  in  Leases  by 
lands  might  have  made  leases  which  would  have  been  valid,  provided  ,„  pursuance 
they  were  justified  by  the  quantity  of  his  estate,  although  no  express  ^f.^^  ^  ^o 
power  of  leasing  was  vested  in  him  by  the  settlement.     But  a  party  nor  of  any  ex- 
taking  a  lease  from  a  trustee,  with  notice  of  the  trust,  and  without  the  P*"^^^  Power, 
concurrence  of  the  cestui   que  trust,  was   subject  to  the  control  of 
equity  (zj).     There  was  no  general  rule  as  to  what  leases  might  be 
granted  by  trustees,  but  they  were  authorized  to  do  what  was  reason- 
able in  each  particular  case  (x).     No  lease  could  be  safely  taken  from 
them  without  the  concurrence  of  the  cestui  que  trust,  or  the  sanction 
of  the  Court  of  Chancery  (3/).     Since  the  above  act  it  will  be  more 
dangerous  than  ever  for  trustees  to  grant,  or  persons  to  take  from 
them,  any  lease  not  warranted  by  some  express  power  contained  in 
the  settlement,  nor  authorized  by  the  court.     But  such  leases  would 
be  valid  at  law  if  warranted  hy  the  estate  of  the  trustees,  and  could 
not  be  set  aside  in  equity  at  the  instance  of  any  cestui  que  trust  who 
concurred  therein.     A  lease  from  year  to  year,  or  for  a  short  term  at 
rack-rent,  without  any  fine  or  premium,  may  therefore  be  granted  by 
trustees  out  of  their  legal  estate  (especially  with  the  concurrence  of 
the  person  for  the  time  being  entitled  to  the  rents  and  profits)  without 
any  application  to  the  Court  of  Chancery  under  the  act  of  19  &  20 
Vict.  c.  120,  where  the  expense  of  such  application  would  be  utterly 
disproportioned  to  the  transaction. 

It  is  to  be  observed  that  a  tenant  for  life  entitled  to  the  rents  and 
profits  of  any  settled  estates  may  generally  grant  leases  thereof  for 
any  term  not  exceeding  twenty-one  years,  pursuant  to  19  &  20  Vict, 
c.  120,  s.  32,  without  any  application  to  the  Court  of  Chancery,  pro- 
vided the  settlement  bears  date  after  the  1st  day  of  November, 
1856  (2). 

Sect.  18. — By  Trustees  of  Charities. 

The  estates   of  charities  are  subject  to  the  provisions   of  "  The  Charitable 
Charitable  Trusts  Act,  1853  "  (16  &  17  Vict.  c.  137),  as  amended  by  Trusts  Acts. 
18  &  19  Vict.  c.  124,  and  23  &  24  Vict.  c.  136. 

By  16  &  17  Vict.  c.  137,  s.  26,  "  the  leases,  sales,  exchanges  and  16  &  17  Vict. 
other  transactions  authorized  by  such  board  (a)  under  the  powers  of  Leases,  &c.* 

authorized  by 

(0  Isherwood   v.    Oldknoiv,     3  M.    &    S.  ^cWnnrf,  3  Russ.  373.                                          a  Board  of  the 

382.  (2)  Ante,  5.                                                       Charity  Com- 

{u)  Rogers  v.  Humphreys,  4  A.  &  E.  299.  (a)  Any  two    of    the  Charity    Commis-    ""ssioners, 

(v)  Piatt  on  Leases,  345.  sioners  for  England  and  Wales  sitting  as  a 

(.r)  Att.-Gen.  v.  Oiven,  10  Ves.  555.  Board;  sect.  6. 
(y)  Piatt  on    Leases,   347 ;     Malpas   v. 
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Chapteh  I. 
Sect.  IS. 


18  &  19  Vict, 
c.  124,  s.  15. 
The  Official 
Trustees  of 
Charity  Lands 
constituted. 


Sect.  16. 
Power  to 
Acting  Trus- 
tees to  grant 
Leases. 


23  &  24  Vict, 
c.  136.  Two- 
thirds  may  act. 


this  act  shall  have  the  like  effect  and  validity  as  if  they  had  been 
authorized  or  directed  by  the  express  terms  of  the  trust  affecting  the 
charity." 

By  18  &;  19  Vict.  c.  124,  s.  15,  "the  secretary  for  the  time  being 
of  the  board  shall  be  a  corporation  sole,  by  the  name  of '  The  Official 
Trustee  of  Charity  Lands,'  for  taking  and  holding  charity  lands,  and 
by  that  name  (instead  of  the  name  of  *  Treasurer  of  PubHc  Charities  ') 
shall  have  perpetual  succession ;  and  all  lands  or  estates  or  interests 
in  land  now  vested  in  the  *  Treasurer  of  Public  Charities '  by  that 
name  shall  become,  upon  the  passing  of  this  act,  and  by  virtue  thereof, 
vested  in  like  manner  and  upon  the  same  trusts  in  *  The  Official 
Trustee  of  Charity  Lands,'  and  all  provisions  of  the  principal  act 
which  have  reference  to  '  The  Treasurer  of  Public  Charities '  shall 
operate  as  if  the  name  of  *  The  Official  Trustee  of  Charity  Lands ' 
had  been  used  therein  instead  of  the  name  of  *  Treasurer  of  Public 
Charities.' " 

By  sect.  16,  "  the  acting  trustees  of  every  charity,  or  the  majority 
of  them,  provided  that  such  majority  do  not  consist  of  less  than  three 
persons,  shall  have  at  law  and  in  equity  power  to  grant  all  such  leases 
or  tenancies  of  land  belonging  thereto,  and  vested  in  the  official 
trustee  of  charity  lands,  as  they  would  have  power  to  grant  in  the 
due  administration  of  the  charity  if  the  same  land  were  legally  vested 
in  themselves;  and  all  covenants,  conditions  and  remedies  contained 
in  or  incident  to  any  lease  or  tenancy  so  granted  shall  be  enforceable 
by  and  against  the  trustees  or  persons  acting  in  the  administration  of 
the  charity  for  the  time  being,  and  their  alienees  or  assigns,  in  like 
manner  as  if  such  lands  had  been  legally  vested  in  the  trustees 
granting  such  lease  or  tenancy  at  the  time  of  the  execution  thereof, 
and  had  legally  remained  in  or  had  devolved  to  such  trustees  or 
administrators  for  the  time  being,  their  alienees  or  assigns,  subject  to 
the  same  lease  or  tenancy." 

By  23  &  24  Vict.  c.  136,  s.  16,  "a  majority  of  two-thirds  of  the 
trustees  of  any  charity  assembled  at  a  meeting  of  their  body  duly 
constituted,  and  having  power  to  determine  on  any  sale,  exchange, 
partition,  mortgage,  lease  or  other  disposition  of  any  property  of  the 
charity,  shall  also  have  a  legal  power  on  behalf  of  themselves  and 
their  co-trustees,  and  also  of  the  official  trustee  of  the  charity  lands, 
where  his  concurrence  would  be  otherwise  required,  to  do,  enter  into 
and  execute  all  such  acts,  deeds,  contracts  and  assurances  as  shall  be 
requisite  for  carrying  any  such  sale,  exchange,  partition,  mortgage, 
lease  or  disposition  into  leg-al  effect ;  and  all  such  acts,  deeds,  con- 
tracts or  assurances  shall  have  the  same  legal  effect  as  if  the  same 
were  respectively  done,  entered  into  or  executed  by  all  the  acting 
trustees  for  the  time  being,  and  by  the  said  official  trustee." 

Before  the  above  act  trustees  of  charities  might  have  granted  leases 
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of  the  lands  belonging  to  the  charities,  provided  they  were  such  in  all 
their  circumstances  as  were  beneficial  to  the  interests  of  the  charities ; 
but  if  otherwise,  the  Court  of  Chancery  would  have  set  them  aside  at 
any  distance  of  time  (6),  until  protected  by  the  Statute  of  Limita- 
tions (c). 


Chapter  I. 
Sect.  18. 


Sect.  19.— -By  Infants. 
It  seems  that  leases  made  by  infants  are  not  absolutely  void,  but  Power  of  in- 
voidable  on  their  attaining  their  majority (c?).  That  such  leases  are  Leases!'"^ 
not  absolutely  void  appears  from  this,  that  the  lessee  can  in  no  case 
avoid  the  lease  on  account  of  the  infancy  of  the  lessor  (e).  If  the 
lease  be  for  the  benefit  of  the  infant  it  is  binding  upon  himf/).  If  it 
be  not  for  his  benefit,  although  not  actually  void  on  that  account,  it  is 
voidable  by  him  when  he  becomes  of  age,  or  by  his  heir  if  he  die 
under  age  {g).  Subject  to  the  above  qualification,  all  gifts,  grants  or 
deeds  made  by  infants,  by  matter  in  deed,  or  in  writing,  which  take 
effect  by  delivery  of  his  hand,  are  voidable  by  himself,  by  his  heirs, 
and  by  those  who  have  his  estate  (A).  The  words  "  take  effect"  are 
the  essential  part  of  the  definition,  and  exclude  letters  of  attorney,  or 
deeds  which  delegate  a  mere  power  and  convey  no  interest  {i).  The 
mere  receipt  of  rent  by  an  executor  of  an  infant  does  not  bind  him. 
An  infant  cannot  appoint  an  agent,  and  therefore  his  next  friend  can- 
not bind  him.  An  infant  appointing  an  agent  to  make  a  lease  is  not 
bound  by  such  lease,  nor  by  his  ratification  of  it.  The  lease  of  an 
infant,  to  be  good,  must  be  his  own  personal  act  (A).  An  infant  is 
bound  by  such  leases  as  he  makes  in  his  corporate  capacity  (l),  and 
leases  by  the  king  or  queen  regnant,  whether  of  lands  held  in  right  of 
the  crown,  or  of  the  Duchy  of  Lancaster,  cannot  be  avoided  on  the 
ground  of  infancy  (m).  Infant  trustees  or  mortgagees  are  empowered 
by  6  Geo.  4,  c.  74,  s.  2,  under  the  direction  of  the  Court  of  Chancery, 
to  convey  the  estates  they  hold  in  trust  or  mortgage  to  such  persons 
as  the  court  shall  appoint.  By  11  Geo.  4  &:  1  Will.  4,  c.  65,  ss.  16 
and  17,  infants  are  empowered  to  grant  renewals  of  leases  under  the 
direction  of  the  Court  of  Chancery ;  and  that  court  is  authorized  to 
direct  leases  of  land  belonging  to  infants  when  it  is  to  the  benefit  of 


(6)  4  Jarm.  Byth.  259,  3  ed. ;  Jti.-Gen. 
V.  Cross,  3  Mer.  540;  Att.-Gen.  v.  Owen, 
10  Ves.  555  ;  Att.-Gen.  v.  Brooke,  18  Ves. 
320;  Att.-Gen.  v.  Lord  Hutham,  3  Russ. 
415, 

(c)  3  &  4  Will.  4,  c.  27,  ss.  24,  25, 26,  27, 
which  extend  to  charities;  Att.-Gen.  v. 
Davey,  19  Beav.  521  ;  4  De  Gex  &  J.  136 ; 
Att.-Gen.  V.Payne, 27  Beav.  168;  Att.-Gen. 
V.  Magdalen  College,  Oxford,  6  H.  L.  Cas. 
189,  206  ;   26  Law  J.,  Chanc.  620. 

(d)  Ketsey's  case,  Cro.  J ac.  320  ;  Ashfield 
V.  Ashfield,  Sir  W.  Jon.  157  ;   Plowd.  418. 

(e)  Zuuch  d.  Abbot  v.  Parsons,  3  Burr. 
1806. 


(/)  Ketsey's  case,  Cro.  Jac.  320;  Afad- 
don  V.  White,  2  T.  R.  159  ;  4  Cruise,  74,  ss. 
66,  67. 

(g)  4  Cruise,  74,  s.  67. 

{h)  Perk.  chap.  i.  sect.  12  ;  Bac.  Abr.  tit. 
Leases  (B.);  Bay  lis  v.  Dineley,  3  M.  &  S. 
477  ;  2  Prest.  Conv.  248. 

(?)  Zoiich  d.  Abbot  v.  Parsons,  3  Burr. 
1804. 

{k)  Doe  d.  Thomas  v.  Roberts,  16  M.  & 
W.  778. 

{I)  Bro.  Abr.  tit.  Age,  pi.  80. 

(m)  Case  of  Duchy  of  Lancaster,  Dyer, 
209  b  ;  Plowd.  212  b. 


40  LEASES  BY  INFANTS — GUARDIANS. 

Chapter  I,    ^\^q  estate.     Where  an  infant  is  interested  in  any  settled  estates,  of 

Sfct    1 1) 

— '—-'—  which  neither  the  trustees  nor  any  other  person  have  express  power 

to  grant  leases,  an  apphcation  may  be  made  to  the  Court  of  Chancery 

to  order  leases  to  be  made  pursuant  to  the  19  &  20  Vict.  c.  120,  as 

amended  by  21  &  22  Vict.  c.  77  (n). 

Confirmation  Where  an  infant  makes  a  lease  for  years,  reserving  rent,  and  the 

after  Full  Age.  j^^ggg  gnters,  the  infant  upon  coming  of  age  has  a  right  of  election  to 

confirm  or  avoid  the  lease (o).    Such  confirmation  may  be  by  deed' jo), 

or  by  parol  (y).     The  acceptance  of  rent  by  an  infant  after  he  attains 

his  majority  amounts  to  a  confirmation  (r).     And  where  an   infant 

made  a  lease  for  years,  and  at  full  age  said  to  the  lessee,  "  God  give 

you  joy  of  it,"  it  was  held  to  be  a  good  confirmation  of  the  lease,  as 

expressing  his  assent  to  and  approbation  of  what  had  been  done  (s). 

Where  a  party  takes  a  lease  of  an  infant's  lands,  and  the  infant  on 

attaining  his  majority  mortgages  the  land  by  a  deed  which  recites  the 

lease,  this  amounts  to  a  confirmation  {t). 

Customary  By  the  custom  of  gavelkind  an  infant  seised  of  lands  in  socage  may 

Leases  by  ^^  ^.j^^  ^      q£  fifteen  vears  make  leases  for  years,  which  shall  bind  him 

Infants.  o  j  j 

after  he  comes  of  age ;  for  the  custom  makes  the  age  of  fifteen  his  full 
age  for  that  purpose  {u). 


Sect.  20. — By  Guardians. 
Division  of  the       For  the  purposes  of  this  work  guardians  may  be  considered  vmder 
Subject.  gj^.  heads,  viz.:   1.  Guardians  in  socage  or  by  the  common  law;  2. 

Testamentary  guardians  or  by  statute ;  3.  Guardians  by  nature ;  4. 
Guardians  for  nurture;  5.  Guardians  by  election;  6.  Guardians  ap- 
pointed by  the  Lord  Chancellor. 
Leases  by  1.  A  guardian  in  socage,  or  by  the  common  law,  is  a  person  ap- 

Guardians  in  pointed,  not  by  any  special  designation  of  the  party,  but  by  the  law, 
in  respect  of  the  lands  descended  to  the  infant,  so  that  where  no  lands 
descend  there  can  be  no  such  guardian  (a:) :  and  this  guardianship  de- 
volves upon  such  of  the  next  of  kin  to  whom  the  inheritance  cannot 
descend  (?/).  The  father  may  also  supersede  the  authority  of  the  guar- 
dian in  socage  by  appointing  a  guardian  by  will  under  the  1 2  Car.  2, 
c.  24. 

To  enable  guardians  in  socage  to  take  especial  care  of  the  infant 
and  his  property,  the  law  has  invested  them,  not  with  a  hare  authority 
only,  but  also  with  an  interest,  till  the  guardianship  ceases  (sr);  and  to 

(7j)  See  post,  Chai).  XXVII.,  where  both  (?/)  Co.  Lit.  45  b. 

acts  are  set  out  verbatim.  {x)  Bac.  Abr.  tit.  Leases{\.  9) ;   Shoplane 

(o)  Lit.  s.  347  ;    Baylis  v.  Dinekij,  3  M.  v.  Rnydler,  Cro.  Jac.  99;   1  Blac.  Com.  461. 
&  S.  477.  (y)   ]  Blac.  Com.  461  ;   Cole  Ejec.  582. 

(/j)  Jnon.,  2  Leon.  220.  (s)  Co.  Lit.  87  b  ;    Hutt.  16,  17  ;    R.  v. 

(q)  4  Leon.  4,  pi.  15.  Oaklctj,  10  East,  494  ;    Eijre  v.  Countess  of 

(r)  Ashfii-ld  V.  Ashficlil,  W.  .Jon.  157.  Sliafteshiiry,  2  P.  Wms.  108;    R.  v.   Shcr- 

(s)  Anon.,   4    Leon.    4;     Bac.    Abr.    tit.  rington,  SB.  &  Add.  714;    R.  v.  Suttov,  3 

Estate  {B.).  A.  &  E.  597  ;  5  N.  &  M.  35-3  ;    Cole  Ejec. 

(0  Story  V.  Johnson,  2  Y.  &  C.  Exch.  586.  582. 
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prevent  their  abuse  of  this  authority  and  interest,  the  law  has  made     Chapter  I. 

.  .  Sect  20 

them  accountable  to  the  infant,  either  when  he  comes  to  the  age  of 


fourteen  years,  at  which  time  the  authority  of  the  guardians  termi- 
nates, or  at  any  time  after,  as  the  infant  thinks  fit;  and  tlierefore  tlieir 
authority  and  interest  extend  only  to  such  things  as  may  be  for  the 
benefit  and  advantage  of  the  infant,  and  wliereof  they  may  give  an 
account.  During  the  time  the  guardianship  exists,  a  guardian  iii 
socage  may  make  leases  for  years  in  his  own  name,  as  any  other  who 
lias  an  interest  in  lands  may  do ;  for  he  is  quasi  dominus  pro  tempore 
■and  the  lessee  may  maintain  ejectment  on  such  leases  (a).  If  he 
makes  leases  for  years  to  continue  beyond  the  time  of  his  guardian- 
ship, such  leases  seem  not  to  be  absolutely  void  by  the  infant's  coming 
of  age,  but  only  voidable  by  him  if  he  thinks  fit ;  for  they  are  not 
derived  barely  out  of  the  interest  of  the  guardian,  or  to  be  measured 
thereby,  but  take  effect  also  by  virtue  of  his  authority,  which  for  the 
time  was  general  and  absolute ;  and  therefore  all  lawful  acts  done 
during  the  continuance  of  that  authority  are  good,  and  may  subsist 
after  the  authority  itself,  by  which  they  were  done,  is  determined ; 
and  consequently  the  infant,  when  he  comes  of  age,  may  by  accept- 
ance of  rent,  or  other  act,  if  he  thinks  fit,  make  such  leases  good  and 
unavoidable  {b).  The  lease  will  be  determined  by  the  death  of  the 
infant,  and  also  by  the  death  of  the  guardian  in  socage  (c). 

2.  A   testamentary   guardian,   or  one   appointed   pursuant  to  the  By  Testamen- 
statute  12  Car.  2,  c.  24,  ss.  8,  9,  10,  11,  is  the  same  in  office  and  inte-  tary  Guardians, 
rest  as  a  guardian  in  socage,  his  authority  continuing  until  the  infant 

attains  the  age  of  twenty-one  years  {d) :  but  it  has  been  doubted 
whether  a  lease  for  years,  made  by  the  testamentary  guardian  of  an 
infant,  is  not  absolutely  void  (e).  A  devise  to  a  person  as  guardian, 
that  he  may  "  receive,  set  and  let,"  for  his  ward,  gives  him  an  autho- 
rity only  and  not  an  interest  (/).  Special  guardians,  by  custom  of 
London  and  other  places,  do  not  fall  within  this  statute  (f/). 

3.  Guardians   by  nature   are   the   father,  and   in   some  cases  the  By  Guardians 
mother,  of  the  child,  until  it  attains  twenty-one  years  {h).     They  may  ^^  Nature. 
perhaps  possess  the  power  of  leasing  at  will,  but  not  for  a  term  (i). 

4.  Where  no  testamentary  guardian   is  appointed,   the   father  or  By  Guardians 
mother  is  guardian  for  nurture  until  the  infant  attains  the  ao-e  of  four-  ^°^  Nurture, 
teen  years  (^).     A  guardian  for  nurture  cannot  make  any  leases  for 

years,  either  in  his  own  name,  or  in  the  name  of  the  infant,  for  he  has 

(a)    Wade   v.  Baher,  1   Ld.  Raym.    131  ;  (e)  Roe  d.  Parry  v.  Hodgson,  2  Wils.  129, 

Hutt   16;    Oslorti  V.  Garden,  Plowd.  293;  135. 

Bac.  Abr.  tit.  Leases  (I.  9) ;    Willis  v.  White-  (/)  Pigot  v.  Garnish,  Cro.  Eliz.  678. 

u'ood,  1  Leon.  322  ;    R.  v.  Oakley,  10  East,  {g)  1  Blac.  Com.  462. 

494;   Keilw.  46  b  ;  Cole  Ejec.  582.  (/()  1  Blac.  Com.  461 ;  R.  v.  Thorp,  Carth. 

(6)  Bac.  Abr.  tit.  Leases  (I.  9j.  384. 

(c)  Balder  v.  Blackborn,  Brownl.  79.  (0  Pigot  v.  Garnish,  Cro.  Eliz.  678,  734. 

(rf)  1  Blac.  Com.  462;   Bedell  w  Constable,  (k)   1  Blac.  Com.  461  ;    Roach  v.  Garvan, 

\  augh.   179  ;    Roc  d.  Parry  v.  Hodgson,  2  1  Yes.  158  ;  3  Co.  R.  38  ;  Moor,  738. 
Wils.  129;  Cole  Ejec.  583. 
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Chapter  I. 
Sect.  20. 


By  Guardians 
by  Election. 


By  Guardians 
appointed  by 
the  Chancellor. 


Effect  of 
Leases  by 
Guardians. 


only  the  care  of  the  person  and  education  of  the  infant ;  for  there  may 
be  such  guardian,  though  the  infant  has  no  lands  at  all,  although  in 
such  a  case  there  cannot  be  a  guardian  in  socage :  but  such  guardian, 
it  seems,  may  make  leases  at  will  (0- 

5.  An  infant  seised  of  socage  lands,  and  being  unprovided  with  a 
testamentary  guardian,  may,  on  attaining  fourteen  years,  elect  a  guar- 
dian to  act  until  he  attains  twenty-one  (m).  This  guardianship,  like 
that  of  socage,  involves  a  similar  power  of  leasing  the  estate  of  the 
infant  (/«). 

6.  Guardians  appointed  by  the  Chancellor  are  in  the  nature  of  re- 
ceivers, and  must  obtain  the  sanction  of  the  court  before  they  can 
lease  (o). 

Guardians  of  minors,  in  order  to  the  surrender  and  renewal  of 
leases,  may  apply  to  the  Court  of  Chancery,  and  by  order  may  sur- 
render and  renew  the  same  (p).  Perhaps  also  they  may  apply,  on 
behalf  of  their  wards,  under  the  Act  to  facilitate  Leases  and  Sales  of 
Settled  Estates  {g). 

Though  every  guardian,  except  a  guardian  in  socage,  is  but  tenant 
at  will,  and  by  consequence  cannot  make  a  lease  for  any  certain  time 
or  number  of  years ;  yet  if  a  lease  be  made  by  any  such  guardian,  the 
lessee  is  estopped  to  say,  that  being  only  tenant  at  will,  he  had  no 
power  to  make  the  lease  (r). 


Sect.  21. — 13i/  Husband  and  Wife. 
(a)  As  to  Wifes  Freeholds. 
Under  3  &  4  By  the  Act  for  the  Abolition  of  Fines  and  Recoveries  (s),  married 

bv' Wife  with  women  being  tenants  in  fee,  in  tail,  for  life  or  for  years,  may  make 
concurrence  of  leases  by  deed  for  any  term  consistent  with  their  estates,  provided  the 
husband  concurs  in  the  deed,  and  it  be  acknowledged  by  the  wife  be- 
fore a  judge  or  before  two  perpetual  commissioners,  as  directed  by 
that  act(i)  or  before  a  county  court  judge  (u).  Any  such  lease  may 
be  granted  upon  such  terms,  and  subject  to  such  covenants  and  con- 
ditions as  the  parties  thereto  may  mutually  agree  on  {x).  No  such 
lease  requires  enrolment  in  Chancery  unless  the  wife  is  a  tenant  in  tail, 
and  the  lease  is  not  one  of  those  excepted  in  sect.  41  {y). 

By  the  Enabling  Act,  32  Hen.  8,  c.  28,  husbands  seised  in  right  of 
their  wives,  or  jointly  with  their  wives,  for  any  estate  in  fee  or  in  tail, 


Under  32 
Hen.  8,  c.28 
(now  repealed). 


(J)  Willis  V.  Whitewood,  Owen,  45  ;  1 
Leon.  322  ;  Shopland  v.  Radlen,  Owen,  115; 
Cro.  Jac.  55,  98  ;  Godb.  143  ;  4  Leon.  238  ; 
Pigot  V.  Garnish,  Cro.  Eliz.  678  ;  Bac.  Abr. 
tit.  Leases,  139. 

{m)  1  Blac.  Com.  462  ;  Co.  Lit.  87  b  ;  2 
Atk.  624;    1  Vez.  91. 

(n)  Bac.  Abr.  tit.  Leases,  138  ;  Pitcairne 
V.  Ogborne,  2  Ves.  357. 

(o)  Rex  V.  Sutton,  3  A.  &  E.  608. 

Ip)  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  12. 


(q)  19  &  20  Vict.  c.  120,  as  amended  by 
21  &  22  Vict.  c.  77,  post.  Chap.  XXVIL, 
where  both  acts  are  set  out  verbatim. 

(r)  Bac.  Abr.  tit.  Leases  (C.  9) ;  Skipworth 
V.  Green,  8  Mod.  312  ;  ante,  2. 

(s)  3  &  4  Will.  4,  c.  74,  ss.  77-88;  ih., 
s.  40. 

(0  Sects.  79,  &c. 

(«)  19  &  20  Vict.  c.  108,  s.  73. 

(*)   Greenwood  v.  Tyber,  Cro.  Jac.  563. 

Ill)  Ante,  4. 
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were  empowered  to  erant  leases  for  any  term  not  exceeding  twenty-     Chapter  I. 

...                        .                 ,       ,                               i          J          i              Sect.  21. 
one  years  or  three  lives,  reservmg  yearly  the  most  accustomed  rent  or  

more,  and  subject  to  certain  other  restrictions:    but  that  statute  has 

been  repealed  (z). 

By   19  &  20  Vict.   c.  120,  ss.  32,  33,  amended  by  21  &  22  Vict.  Under  19  &  20 

•^  Vict.  c.  120, 

c.  77,  s.  8,  a  husband  seised  in  right  of  his  wife  of  any  settled  estates  g  32,  by  Hus- 

for  an  estate  for  her  life,  or  for  a  term  of  years  determinable  with  her  '^^"'^  ^1°"^- 
life,  or  for  any  greater  estate  (unless  the  settlement  shall  contain  any 
express  declaration  to  the  contrary)  ;  and  also  a  husband  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and  profits  of  any  unsettled 
estates  as  tenant  by  the  curtesy,  or  in  right  of  a  wife  who  is  seised  in 
fee,  may,  without  any  application  to  the  Court  of  Chancery,  demise  the 
same  or  any  part  thereof,  except  the  principal  mansion  house  and  the 
demesnes  thereof,  and  other  lands  usually  occupied  therewith  from  time 
to  time  for  any  term  7iot  exceeding  twenty-one  years,  to  take  effect  in  pos- 
session: provided,  that  every  such  demise  be  made  by  deed,  and  the 
best  rent  that  can  reasonably  be  obtained  be  thereby  reserved,  without 
any  fine  or  other  benefit  in  the  nature  of  a  fine,  which  rent  shall  be 
incident  to  the  immediate  reversion  ;  and  provided  that  such  demise 
be  not  made  without  impeachment  of  waste,  and  do  contain  a  cove- 
n-apt  for  payment  of  the  rent,  and  such  other  usual  and  proper  cove- 
nants as  the  lessor  shall  think  fit,  and  also  a  condition  of  re-entry  on 
non-payment  for  a  period  not  less  than  twenty-eight  days  of  the  rent 
thereby  reserved,  and  on  non-observance  of  any  of  the  covenants  or 
conditions  therein  contained ;  and  provided  a  counterpart  of  every 
deed  of  lease  be  executed  by  the  lessee. 

By  sect.  33,  "  every  demise  authorized  by  the  last  preceding  sec- 
tion shall  be  valid  against  the  person  granting  the  same,  and  all  other 
persons  entitled  to  estates  subsequent  to  the  estate  of  such  person 
under  or  by  virtue  of  the  same  settlement,  if  the  estates  be  settled,  and 
in  the  case  of  unsettled  estates  against  all  persons  claiming  through  or 
under  the  wife  or  husband  (as  the  case  may  be)  of  the  person  granting 
the  same"  (a). 

By  sect.  34,  "  the  execution  of  any  lease  by  the  lessor  or  lessors 
shall  be  deemed  sufficient  evidence  that  a  counterpart  of  such  lease 
has  been  duly  executed  by  the  lessee  as  required  by  this  act." 

When  it  is  desirable  to  grant  leases  o?  settled  estates  in  which  the  Long  Leases 
wife  has  only  a  life  interest,  for  any  longer  term  than  twenty-one  {jej  Estates 
years,  either  for  building,  repairing  or  mining  purposes,  an  application  "?"®'  ^^  autho- 
must  be  made  to  the  Court  of  Chancery  to  authorize  any  such  leases.  Court  of  Chan- 
pursuant  to  the  Act  to  facilitate  Leases  and  Sales  of  Settled  Es-  ^^^^' 
tates(&),  unless   indeed  the  settlement  contains  some  express  power 

(z)  19  &  20  Vict.  c.  120,  s.  35.  c.  77,  s.  8. 

(a)  Also,  in  the  case  of  unsettled  estates,  (b)   19  &  20  Vict.  c.  120,  as  amended  by 

against  the  wife   of  any  husband   making  21    &    22    Vict.    c.    77.      See    post.   Chap, 

such  demise  of  estates  to  which  he  is  en-  XXV IL,  where  both  acts  are  set  out  ver- 

titled  in  right  of  such  wife;    21  &  22  Vict.  batim. 
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Other  Leases 
by  Husband 
and  Wife  by 
Deed. 


authorizing  any  such  leases  to  be  granted,  in  which  latter  case,  leases 
may  be  granted  in  pursuance  of  such  power,  without  the  leave  or  au- 
thority of  the  Court  of  Chancery. 

A  lease  hy  deed  made  by  the  husband  and  wife  of  the  wife's  free- 
holds, ^ot  in  pursuance  of  any  or  either  of  the  above -mentioned  sta- 
tutes, nor  of  any  express  power,  is  good  during  the  coverture  (c). 
I'pon  the  death  of  the  husband  in  the  wife's  lifetime  it  becomes 
voidable  by  her;  and  may  be  confirmed  by  her  acceptance  of  rent 
becomino-  due  after  the  husband's  death,  or  the  Iike(t/).  If  the  bus- 
band  survive  his  wife  and  become  tenant  by  the  curtesy,  the  lease 
will  be  good  as  against  him  during  his  life  or  until  the  end  of  the 
term,  which  shall  first  happen.  But  if  he  do  not  become  tenant  by 
the  curtesy  (not  having  ever  had  any  issue  by  his  wife  which  might 
by  possibility  have  inherited),  the  lease  will,  upon  the  wife's  death, 
become  void  as  against  her  heir  at  law  and  all  other  persons  lawfully 
claiming  through  or  under  her.  When  the  husband  does  not  become 
tenant  by  the  curtesy,  he  cannot  distrain  or  sue  for  the  rent  which  be- 
comes due  after  his  wife's  death,  under  a  demise  made  by  them  both 
or  by  him  on  her  behalf  (e).  If  husband  and  wife,  in  right  of  the  wife, 
are  joint  tenants  with  A.,  and  by  deed  demise  their  moiety  for  years, 
it  operates  as  a  severance  of  the  joint  tenancy ;  unless  indeed  the  wife 
survives  the  husband  and  enters  to  avoid  the  lease :  until  then  it  is 
good  as  against  the  joint  tenant  (/).  A  lease  purporting  to  be  made 
by  husband  and  wife  of  the  wife's  freeholds,  but  executed  under  a 
power  of  attorney  for  them,  operates  as  a  lease  made  by  the  husband 
alone  {g). 

A  lease  by  husband  and  wife  without  deed  is  void  as  against  the 
surviving  wife,  for  it  cannot  be  said  to  be  her  lease  (h),  but  it  will  be 
good  during  the  coverture  if  the  term  continue  so  long  (i).  The  term 
must  not  exceed  three  years  {k). 

If  a  husband  seised  of  lands  in  right  of  his  wife  make  a  lease  for 

years  by  deed,  the  term  does  not  become  void  on  his  death,  but  only 

voidable  by  the  entry  of  the  widow  (Z). 

By  Wife  alone.       Leases  made  by  a  wife  without  the  concurrence  of  her  husband, 

and  not  in  pursuance  of  an  expi'ess  power,  are  absolutely  void,  and 


Without  Deed. 


By  Husband 
alone. 


(e)  IViscors  case,  2  Co.  R.  61  b  ;  Bate- 
man  v.  yf/leii,  Cro.  Eliz.  438;  Bac.  Abr.  tit. 
Leases  (C.  1 ). 

(d)  Henstead's  case,  5  Co.  R.  10;  Co. 
Lit.  55  b;  Anon.,  2  Dyer,  159,  pi.  36;  1 
Roll.  Abr.  349 ;  Greenwood  v.  Tyber,  Cro. 
Jac.  563 ;  Jackson  v.  Mordant,  Cro.  Eliz. 
112;  Doe  d.  Collins  v.  Weller,  7  T,  R.  478  ; 
Parry  v.  Hindlc,  2  Taunt.  180. 

(e)  Hoive  v.  Scarrott,  4  H.  &  N.  723  ;  28 
L.  J.,  Exch.  325  ;  IliU  v.  Saunders,  2  Hing. 
112:9  Moo.  238 ;  S.  C.  (in  error),  4  H.  & 
C.  529  ;  7  D.  &  R.  17. 

(/)  Smallman  v.  Aghorow,  Cro.  Jac.  417  ; 


3  Bulst.  272. 

{g)  Gardiner  v.  'Norman,  Cro.  Jac.  617. 

(h)  Walsal  v.  Heath,  Cro.  Eliz.  656 ; 
Greenwood  v.  Tyber,  Cro.  Jac.  564 ;  Dyer, 
91  b,  146  b;  2  Wms.  Saund.  180  a,  n. 

(i)  Buteman  v.  Allen,  Cro.  Eliz.  438;  2 
Co.  R.  61  b. 

(k)  29  Car.  2,  c.  3,  ss,  1,  2;  8  &  9  Vict, 
c.  106,  s.  3. 

(0  Jordan  v.  Wykes,  Cro.  Jac.  332; 
Smallman  v.  Agborow,  Cro.  Jac.  417  ;  3 
Bulst.  272;  Browning  and  Beeston's  case, 
Plow.  65  J  9  Hen.  6,  63. 
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cannot  be  confirmed  (m).     But  a  wife  may,  in  exercise  of  an  express    Chapter  I. 
power,  grant  valid  leases  without  the  concurrence  of  her  husband.  '- — '- — 


(b)  As  to  the  Wifes  Leaseholds. 
A  husband  may  dispose  of  all  his  wife's  interest  in  any  chattel  real  Husband's  In- 

.  .  .         terest  in  Wife's 

by  grant  or  demise :  so  he  may  dispose  of  the  interest  in  a  term  which  Leaseholds, 
they  have  jointly  (n).  He  may  also  dispose  of  part  of  his  wife's  in- 
terest :  thus  he  may  demise  for  a  part  of  the  term  rendering  rent,  and 
the  rent  shall  go  to  his  executor  or  administrator,  though  his  wife 
survives  (o),  notwithstanding  the  reversion  survives  to  the  wife  (p)  :  but 
as  to  the  residue  of  the  term,  whereof  the  husband  makes  no  dispo- 
sition in  his  lifetime,  the  wife,  if  she  survive,  will  be  entitled  to  it : 
because  as  to  that,  the  law  is  left  to  take  effect,  as  it  would  have  done 
for  the  whole,  if  he  had  not  prevented  it  by  such  his  disposition  of 
partiq).  If  the  husband  die  before  the  wife,  he  cannot  bequeath  her 
chattels  real  by  will  (r),  but  if  he  survive  her  they  become  his  own 
absolute  property  (s).  If  the  husband,  having  an  interest  in  his  wife's 
real  estate  during  their  joint  lives,  creates  a  term  out  of  that  interest, 
the  reversion  is  in  him  only,  and  not  in  his  wife  also  (t). 

He  may  demise  his  wife's  leaseholds,  and  thereby  confer  an  imme- 
diate interest  and  possession,  or  he  may  underlet  for  a  term  to  com- 
mence even  after  his  death  (m);  and  it  will  be  good,  though  the  wife 
survive;  for  having  an  interest  to  dispose  of  in  his  life,  he  may  dis- 
pose of  all  the  term,  so  as  to  bind  the  wife  ;  so,  when  he  has  disposed,  . 
by  any  act  executed  in  his  life,  of  the  interest  of  the  term,  and  has 
created  a  term  in  the  interest,  it  is  as  good  as  if  he  had  granted  all  the 
term  (x). 

A  man  possessed  of  a  term  of  years  in  right  of  his  wife,  as  executrix  Leases  where 
of  another  person,  has  power  to  grant  and  convey  the  same :  for  the  Executrix! 
husband  may  administer  in  right  of  his  wife  without  her  consent, 
though  she  cannot  administer  without  the  consent  of  her  husband  ; 
and  if  the  husband  can  administer  jure  uxoris  without  her  consent,  it 
is  incident  to  the  power  of  administration  to  sell  or  dispose  of  a  term 
of  years  (y). 

A  lease  made  by  a  husband  and  wife  of  the  lands  of  the  wife,  and  Execution  of 
delivered  by  letter  of  attorney  in  both  their  names,  will  support  an  HuTband^and 
ejectment  by  the  husband  alone ;  for  the  delivery  by  attorney  being  Wife, 
void  as  to  the  wife,  it  is  the  lease  of  the  husband  only  {z). 

(m)  Com.  Dig.  tit.  Baron  and  Feme  (2)  ;  (t)   Harcourt  v.  IVyman,  3  Exch.  817. 

Goodright  d.  Carter  V.  Straphan,  Covnp.  201;  (u)  Anon.,   Poph.   4;    Harbin   v.   Chard, 

Lolft,  7C;5.  Poph.  96  ;   Grute  v.  Locroft,  Cro   Eliz.  287. 

{n)  Com.  DSg.txt.  Baron  and  Feme  {Y..  2).  (a)   Grute    v.    Locroft,    Cro.     Eliz.    287; 

(o)  lb.;    Co.  Lit.  46  b,  351  a;    1   Roll.  Anon.,  Poph.  4;    Bac.  Abr.  tit.  Baron  and 

Z^3,\.\5;   Bluxtonx.  Heath,  Vo\A\.  1^3.  Feme  {C.  2);    1  Roll.  Abr.  344  ;    Harbin  v. 

(p)  Sym's  case,  Cro.  Eliz.  33.  Chard,  Poph.  96. 

(q)  Bac.  Ahr.  tit.  Baron  and  Feme  {C.  2);  (y)   Thrustout  d.  Levich  v.  Coppin,  3  WUs. 

Sym's  case,  Cro.  Eliz.  33.  277;  2  W.  Blac.  801  ;  post,  48. 

(r)  Plowd.  418.  (x)   Garditier  v.  Norman,  Cro.  3 ac.  617. 

(s)  Co.  Lit.  300  a,  351  a,  n.(l). 
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Chapter  I. 
Sect.  21. 

Renewal  of 
Leases  by 
Wife. 


By  Idiots  and 
Lunatics. 


LEASES  BY   LUNATICS  AND  THEIR  COMMITTEES. 

By  11  Geo.  4  Sc  1  Will.  4,  c.  65,  s.  16,  powers  are  given,  under 
the  direction  of  the  Court  of  Chancery,  to  surrender  and  renew  leases, 
which  femes  covert  would,  except  for  their  disabihty,  be  compellable 
to  renew. 


By  Committees 
of  Lunatics. 


By  Persons 
under  Duress. 


By  Persons  in 
a  State  of  In- 
toxication. 


Sect.  22.— By  Lunatics  and  their  Committees. 

Leases  made  by  idiots,  or  persons  non  compotes  mentis,  are  prima 
facie  binding,  but  may  be  avoided  (a).  Generally  speaking,  a  contract 
made  by  a  lunatic  is  binding  on  him,  unless  the  other  party  knew  of 
his  insanity  and  took  some  unfair  advantage  of  it :  some  imposition 
must  be  shown  C^*).  A  lease  made  during  a  lucid  interval  cannot  be 
impeached  on  the  ground  of  previous  or  subsequent  insanity  (c). 

By  16  &  17  Vict.  c.  70,  s.  113,  the  committee  of  a  lunatic  may 
make  leases  and  may  surrender  and  renew  leases  in  the  name  and  on 
the  behalf  of  the  lunatic,  under  the  direction  of  the  Lord  Chancellor. 
So  he  may  execute  conveyances,  mortgages  and  other  deeds  and  con- 
tracts in  the  name  and  on  behalf  of  the  lunatic,  as  the  Lord  Chan- 
cellor shall  order  (d) ;  and  "  every  surrender,  lease,  agreement,  deed, 
conveyance,  mortgage,  or  other  disposition  granted,  accepted,  made  or 
executed  by  virtue  of  this  act,  shall  be  valid  and  legal  to  all  intents 
and  purposes,  as  if  the  person  in  whose  name  or  on  whose  behalf  the 
same  was  granted,  accepted,  made  oi*  executed,  had  been  of  sound 
mind,  and  had  granted,  accepted,  made  or  executed  the  same  (e) :  and 
by  15  &  16  Vict.  c.  48,  committees  of  lunatics  may  direct  repairs  and 
improvements  of  or  upon  the  land  of  lunatics,  or  make  allowance  to 
the  tenant  executing  the  same. 


Sect.  23. — By  Persons  under  Duress  or  Intoxicated. 

All  deeds,  bonds  or  grants  made  by  persons  under  duress  are  void- 
able by  the  parties  themselves  that  make  them,  or  others  that  have 
their  estates,  &c.  Duress  of  imprisonment  is  defined  to  be  where  one 
is  manifestly  imprisoned  or  restrained  of  his  liberty  contrary  to  law, 
until  he  executes  a  bond  or  deed  to  another  (/).  The  imprisonment 
must  be  illegal,  otherwise  there  is  no  duress  (^).  Duress  of  goods 
(especially  under  a  distress)  is  not  sufficient  (fi). 

With  respect  to  the  validity  of  deeds  or  other  acts  of  persons  in  an 
extreme  state  of  intoxication,  the  opinions  seem  to  have  been  various. 
The  doctrine  of  the  later  cases  both  at  law  and  in  equity  seems  to  be, 


(a)  Co.  Lit.  247  a  ;  Beverley's  case,  4 
Co.  R.  123  ;    Yates  v.  Boen,  2  Stra.  1104. 

(b)  Brown  y.JoddreU,  1  Moo.  &  M.  105  ; 
Dane  v.  Viscountess  Kirkwall,  8  C.  &  P. 
679  ;  Molton  v.  Ca7nroux,  2  Exch.  487  ;  4 
Exch.  17,  S.  C. 

(c)  1  Dow,  Pari.  Cas.  177;  Fry,  ss.  161, 
162. 


(rf)  Sects.  116—138. 

(e)  Sect.  139  ;  Cole  Ejec.  581. 

{/)  Knight  and  Norton's  case,  3  Leon. 
239. 

(g)  2  Inst.  482;   11  Q.  B.  117. 

(h)  Skeate  v.  Beale,  11  A.  &  E.  983  ;  3 
P.  &  D.  597  ;  Gulliver  v.  Cozens,  1  C.  B. 
788. 
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to  admit  evidence  of  this   nature  (i);  but  the   old   writers  expressly     Chapter!. 

C   p  p  rp  2*? 

exclude  persons  so  voluntarily  depriving  themselves  of  their  memory  '- — ^ — 

and  understanding,  and  their  heirs,  from  the  privilege  or  benefit  of  a 
man  who  is  non  compos  mentis  (j).  In  Pitt  v.  Smith  (k),  Lord 
Ellenborough  said,  "  you  have  said  that  there  was  an  agreement  . 
between  the  parties;  and  this  allegation  you  must  prove,  as  it  is  put 
in  issue  by  the  plea  of  not  guilty :  but  there  was  no  agreement 
between  the  parties,  if  the  defendant  was  intoxicated  when  he  signed 
the  paper.  He  had  not  an  agreeing  mind,"  Intoxication  is  a  good 
defence  in  an  action  on  a  deed,  lease  or  grant,  or  on  an  agreement, 
provided  the  party  be  in  such  a  state  of  intoxication  as  not  to  know 
what  he  is  doing  (Z):  and  it  is  clear,  that  if  through  the  contrivance 
and  management  of  the  party  obtaining  the  deed  the  grantor  is  thrown 
into  intoxication  for  the  purpose  of  prevailing  on  him  to  execute  the 
deed,  relief  may  be  administered  in  equity  on  the  ground  of  fraud  (m). 
In  one  case  in  the  House  of  Lords,  a  lease  obtained  by  fraud  and 
imposition  from  a  person  who  was  intoxicated  was  held  to  be  void  {n). 


Sect.  24. — Sg  Persons  Attainted  or  Outlaiced. 

Persons  attainted  of  treason  or  felony  may  give  or  grant  their  lands  :  By  attainted 
except  as  against  the  crown.     Under  a  demise,  therefore,  by  a  felon  outlaws, 
after  attainder,  the  lessee  has  a  good  title  against  all  but  the  crown 
and  the  lord  of  whom  the  land  is  held  (o).     In  the  case  of  treason  the 
grant  will  be  void  against  the  crown ;  and   so  after  an  attainder  for 
felony  the  crown  will  be  entitled  to  hold  during  the  felon's  life  {p). 

By  22  &  23  Vict.  c.  21,  s.  25,  "  when  a  right  of  entry  upon  lands  22  &  23  Vict, 
or   other  hereditaments  shall  have    accrued  to  her  Majesty  or   her  ""office found' 
successors,  such    right   may   be  exercised   or  enforced   without  any  abolished, 
inquisition  being  taken  or  office  being  found,  or  any  actual  re-entry 
being  made  on  the  premises." 

A  lease  made  by  an  outlaw  before  an  inquisition  taken  will  prevent 
the  title  of  the  crown,  if  it  be  made  bona  fide  and  upon  good  con- 
sideration, but  not  if  it  be  in  trust  for  the  outlaw  only  {q).  The  grant 
of  a  person  outlawed  in  a  personal  action  is  good  against  all  but  the 
crown  (r). 

(0   Cook  V.   Clayworth,  18  Ves.  IG  ;   Cole  B.  195. 

V.  Robins,  Bull.  N.  P.  172;    Pitt  v.  Smith,  3  (n)  Butler  v.  Mulvihill,  1  Bligh,  137. 

Camp.  34  ;  Say  v.  Barwick,  1  V.  &  B.  195  ;  (o)  Doe  d.  Evans  or  Griffith  v.  Pritchard, 

Kent  Comm.  451  ;  Chamb.  L.  &  T.  48.  5  B.  &  Add.  765  ;    2  N.  &  M.  489  ;    Cole 

{j)  Co.   Lit.  274  b  ;    Beverley's  case,  4  Ejec.  573. 

Co.  R.  123  b.  {p)  Chamb.  L.  &  T.  46. 

(k)  3  Camp.  34.  {q)  Att.-Gen.   v.   Freeman,    Hardr.    101  ; 

(0  Gore  V.  Gibson,  13  M.  &  W.  623.  Hammond's  case,  ib.  176  ;    2  Roll.  Abr.  808, 

(ffi)  Johnson  v.  Medlicott,  3  P.  Wms.  139  ;  pi.  7  ;  King  d.  Poe  v.  Ball,  Ridg.  Lap.  & 

Cory  V.  Cory,  1  Ves.  19  ;   Nagle  v.  Baylor,  3  Scho.  94. 

Dru.  &  War.  60;    Say  v.  Barwick,  1   V.  &  (r)  Shep.  Touch.  232. 
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SecT.Ts.  *  Sect.  2b.— By  Assignees  of  Bankrupts. 

By  Assignees'  By  12  &  13  Vict.  c.  106,  s.  147,  "all  powers  vested  in  any  bank- 
er Bankrupts.  j.„pt  which  he  might  legally  execute  for  his  own  benefit  (except  the 
right  of  nomination  to  any  vacant  ecclesiastical  benefice)  may  be 
executed  by  the  assignees  for  the  benefit  of  the  creditors,  in  such 
manner  as  the  bankrupt  might  have  executed  the  same."  This  clause 
of  course  gives  them  a  power  to  grant  leases  of  his  estate  {s).  It  is 
not  interfered  with  by  the  Bankruptcy  Act,  1861  {t). 


or  Aihuinistra- 
tors. 


Sect.  26. — By  Executors  and  Administrators. 
By  Executors  Executors  and  administrators  may  dispose  absolutely  of  terms  of 
years  vested  in  them  in  right  of  their  testators  or  intestates,  or  may 
lease  the  same  for  any  fewer  number  of  years ;  and  the  rent  reserved 
on  such  leases  shall  be  assets  in  their  hands,  and  go  in  a  course  of 
administration  (m).  An  executor  may  demise  before  probate,  because 
his  appointment,  estate  arid  power  are  derived  from  the  will  of  which 
the  probate  is  merely  evidence  {x) ;  but  an  administrator  cannot  make 
a  lease  until  he  has  obtaij:ied  letters  of  administration  (y).  Although 
the  executor  has  exceeded  the  proper  and  regular  bounds  of  his  duty 
and  power  as  a  trustee  and  executor,  that  will  not  avoid  the  lease  (z). 
An  executor  to  whom  a  term  is  bequeathed  for  life  may  assign  the 
whole  term  or  underlet  the  premises,  notwithstanding  that  the  will 
gives  him  a  Hmited  power  of  leasing  (a).  A  lease  by  one  of  several 
executors  is  as  efficacious  as  their  joint  demise  (&),  although  it  purport 
to  be  the  grant  of  all  (c),  arid  the  same  rule  applies  to  administra- 
tors {d).  A  house  being  let  to  A.,  she  died,  leaving  B.  and  C.  her 
executors.  B.  continued  to  pay  the  rent ;  and  it  appeared  to  be  the 
intention  both  of  B.  and  the  landlord  that  B.  should  be  substituted  in 
the  tenancy ;  but  C,  the  other  executor,  knew  nothing  of  the  intended 
change : — it  was  held,  that  such  change  was  inchoate  only,  and  not 
perfected;  and,  therefore,  A.'s  estate  still  continued  liable  to  the 
lease  (e). 
Caution  to  Per-  Previous  to  a  party  taking  a  lease  from  an  executor  or  administrator 
Leases'from  ^^'^'^  ^'^^  annexed,  he  ought  to  ascertain  whether  the  property  has 
Executors.  been  specifically  bequeathed  by  the  will;  and  if  so,  whether  the 
executor  has  assented  to  such  bequest,  for  if  so  his  right  to  grant  the 
lease  is  gone,  and  the  legal  interest  in  the  property  is  vested  iri  the 

(«)  D.ie  d.  Colman  v. Bril„in,2B.  &  A. 93.  217  ;  2  Marsh.  505  ;  Simpso7i  v.  Gutteridge, 

(O  24  &  25  Vict.  c.  13K  ]  Madd.  (i\6. 

(a)  Bac.  Abr.  tit.  Leases  {1.7).  (a)  Doe  A.   Hayes   v.   Sturges,  7  Taunt, 

(.r)  Roe  d.   Bemlall   v.   Summerset,  2   W.  217. 

Blac.  G!)2  ;    Roll.  Abr.  tit.  Executors  (A.) ;  (b)  Pannel  v.  Fenn,  Cro.  Eliz.  347;    Doe 

1  Wms.  Exors.  844  (5th  ed.).  d.  Hayes  v.  Sturges,  7  Taunt.  217- 

(y)   fVaiikford  v.  JVnnkford,  1  Salk.  ."01  ;  (c)  Simpson  v.  Gutteridge,  1   Madd.  609, 

Hudson   V.  Hudson,    1    Atk.   4fil  ;    1   Wms.  GIG. 

I'^xors.  354.  (d)  Jacomh  v.  Hanvood,  2  Ves.  sen.  265. 

(?)  Doe  d.    Hayes   v.    Sturges,    7    Taunt.  (e)  Vl/' L>o«wf// v.  Po/je,  16  Jur.  771,  Chanc. 
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leo-atee  ;  and  consequently,  as  the  executor  has  nothinsj  to  grant,  the    Chaptf.r  I. 

...                        Sect  26 
lease  will  be  void,  and  the  legatee  may  maintain  ejectment  (/).     But " — '— 

until  such  assent  the  term  remains  in  the  executors,  with  power  to 

dispose  of  the  same,  and  does  not  pass  to  the  legatee  {g).     Where  a 

party  possessed  of  a  term  as  administrator  makes  a  lease  and  appoints 

an  executor  and  dies,  his  executor  shall  have  the  rent,  and  not  the 

administrator  de  bonis  non  of  the  intestate  (Ji). 

If  a  sole  executor  be  an  infant,  administration  is  usually  granted  to  Leases  by  an 
an  administrator,  until  the  infant  attains  the  age  of  twenty-one  years;  j^  ^^^  infant. 
and  if  administration  be  granted  generally  without  limitation,  and  such 
administrator  demise  for  a  term  exceeding  the  duration  of  the  infancy, 
such  term  will  be  good  until  the  expiration  of  the  infant  executor's 
non-age  (i),  perhaps  until  he  enters  to  defeat  the  term  (A).  Such  an 
administrator,  it  has  been  said,  may  act  in  all  respects  as  if  he  were 
executor  himself  (Z). 

The  husband  of  a  woman  who  is  an  executrix  has  a  joint  interest  Leases  by  an 
with  her  in  all  the  effects  of  the  deceased ;  and  is  enabled  by  law  to  jg  ^  married 
assume  the  whole  administration,  and  to  act  in   it  to  all  purposes  Woman, 
without  her  consent ;  but  the  wife  cannot  do  any  act  as  executrix  or 
administratrix  without  her  husband's  concurrence.     A  demise  by  her 
alone,  therefore,   cannot  be   supported ;    and   in   all  leases  made   in 
respect  of  such  executorship  and  administration  the  husband  must  be 
the  demising  party  (m). 


the  Mortgage. 


Sect.  27. — By  Mortgagors  and  Mortgagees. 
Leases  granted  by  a  mortgagor  before  the  mortgage  are  valid  as  Leases  before 
against  the  mortgagee,  who  is  only  an  assignee  of  the  reversion  and  its 
incidents  (n).  The  tenants  under  such  leases  may  safely  continue  to 
pay  their  rents  to  the  mortgagor  until  they  receive  notice  of  the  mort- 
gage, and  are  requested  to  pay  their  rent  to  the  mortgagee  (o).  But 
no  attornment  on  their  part  is  necessary  to  complete  the  mortgage  (/?). 
Upon  giving  notice  of  his  mortgage  and  requesting  the  rent  to  be 
paid  to  him,  the  mortgagee  becomes  entitled  to  all  the  arrears  of  rent 
which  became  due  after  his  mortgage,  and  which  then  remain  unpaid. 


(/)  Paramour  v.  Yardtey,  Plowd.  539; 
Young  V.  Holmes,  1  Stra.  70  ;  Doe  d.  Lord 
Say  and  Sele  v.  Guy,  3  East,  120;  4  Esp. 
154;  Johnson  v.  Warwick,  17  C  B.  516; 
Fenton  v.  Clegg,  9  Exch.  680 ;  Doe  d.  Stur- 
gess  V.  Tatchell,  3  B.  &  Add.  675  ;  Cole 
Ejee.  529,  530. 

{g)  Doe  d.  Maberley  v.  Maberley,  6  C.  & 
P.  126;  Cole  Ejec.  529  ;  2  Wms.  Exors. 
1235  (5th  ed.), 

{h)  Drew  V.  Bayley,  2  Lev.  100  ;  Norton 
V.  Harvey,  1  Ventr.  259. 

(?)  Finch's  case,  6  Rep.  63  a. 

(A-j  Prince's  case,  5  Rep.  29  b  ;  Cro.  Eliz. 
718  ;  2  And.  132;  3  Leon.  278. 


{D  Dubois  v.Trant,  12  Mod.  4:36;  Finch's 
case  and  Prince's  case,  supra. 

(;n)  Chamb.  on  Leases,  35;  Arnold  v. 
Bidgood,  Cro.  Jac.  318  :  Thrustout  d.  Levick 
V.  Coppin,  2  W.  Blac.  801  ;  ante,  45. 

{n\  Rogers  v.  Humphreys,  4  A.  &  E.  299, 
313  ;  5  N.  &  M.  511  ;  Cole  Ejec.  473. 

fo)  4  Ann.  c.  16,  s.  10  ;  Cook  v.  Moylan, 
1  Exch.  67  ;  5  D.  &  L.  101  ;  Trent  v.  Hunt, 
'9  Exch.  14. 

(p)  4  Ann.  c.  16,  s.  9  ;  Lumley  v.  Hodgson, 
16  East,  99;  Rivis  v.  IVatson,  5  M.  &  W. 
255  ;  Lloyd  v.  Davies.  2  Exch.  103  ;  Cole 
Ejec.  229.' 
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Chapter  I. 
Sect.  27. 


Leases  after 
the  Mortgage. 


Not  by  Mort- 
gagee alone. 

Not  by  Mort- 
gagor alone ; 


unless  under 
an  express 
Power. 


Leases  by 
Estoppel. 


and  also  to  all  subsequent  rent(^).  But  by  giving  such  notice  he 
becomes  a  "  mortgagee  in  possession,"  with  all  the  consequences,  and 
will  be  liable  in  equity  not  only  for  rents  received,  but  for  all  rents 
which  but  for  his  wilful  neglect  or  default  he  might  have  received  (r); 
and  he  will  sometimes  be  placed  in  a  dangerous  position  with  respect 
to  insurance,  repairs,  &c.  {s). 

Wheie  lands  already  in  mortgage  are  to  be  demised,  both  the 
mortcraoee  and  morto;agor  ought  to  concur  in  the  lease,  to  render  the 
tenant  secure  {t) ;  and  the  covenants  of  the  lessee  should  be  made 
with  the  mortgagee,  with  a  view  to  their  running  with  the  land  {u). 
The  proviso  for  re-entry  should  be  reserved  to  the  mortgagee,  and  not 
to  the  mortgagor  (a;).  So  also  the  covenant  for  quiet  enjoyment 
should  be  made  by  the  mortgagee,  and  not  by  the  mortgagor,  other- 
wise it  will  not  run  with  the  land.  The  deed  may  contain  a  proviso 
that  the  morteaoor  shall  receive  the  rents  until  the  mortgagee  shall 


-to^rt 


to"&^ 


give  notice  to  the  contrary  to  the  tenants.  Also  a  power  to  the  mort- 
gagor to  give  sufficient  receipts  for  the  rent,  and  a  power  to  the  mort- 
gagor to  distrain  for  the  rent  when  in  arrrear(?/). 

So  long  as  the  equity  of  redemption  is  not  foreclosed,  the  mort- 
gagee cannot  alone  demise,  so  as  to  bind  the  mortgagor  in  equity, 
unless  to  avoid  an  apparent  loss  and  merely  of  necessity  {z).  On  the 
other  hand,  the  legal  estate  being  in,  the  mortgagee,  and  not  in  the 
mortgagor,  the  latter  alone  cannot  grant  a  lease  which  shall  be  valid 
as  against  the  mortgagee,  who  may  at  any  time  enter  and  eject  the 
lessee,  without  any  previous  notice  to  quit,  or  demand  of  possession, 
treating  him  as  a  mere  trespasser  {a).  But  sometimes  the  mortgage 
deed  contains  an  express  power  to  the  mortgagor  to  grant  leases 
under  certain  restrictions,  in  which  case  the  mortgagor  alone  may 
effectually  demise,  pursuant  to  the  power,  and  that  even  to  a  trustee 
for  himself  (5).  If  without  any  such  express  power  the  mortgagor 
alone  grants  a  lease  (which  is  sometimes  done),  the  tenant  will  be 
thereby  estopped  during  his  possession  under  the  lease  from  disput- 
ing the  mortgagor's  right  to  demise  (c) ;  although  the  tenant  himself 
may  be  ejected  at  any  time  by  the  moitgagee,  and  lose  all  his  growing 


{<])  Moss  V.  Gallimore,  1  Doug.  279  ;  1 
Smith's  L.  C.  479  (4th  ed.) ;  Pope  v.  Biggs, 
9  B.  &  C.  245  ;  4  M.  &  R.  193  ;  Rogers  v. 
Humphreys,  4  A.  &  E.  299,  313  ;  5  N.  & 
M.  511;  Cole  Ejec.  474. 

(r)  Fisher,  ss.  873,894,895. 

{s)  Fisher,  ss.  901—909. 
•    (<)  Doe  d.  Barney  v.  Adavis,  2  C.  &  J. 
232  ;    2  Tyr.  289  ;    Doe  d.  Hughes  v.  Buck- 
nell,  8  C.  &  P.  SCO  ;    Carpenter  v.  Parker,  3 
C.  B.,  N.  S.  206. 

(m)  Webb  V.  Russell,  3  T.  R.  393  ;  Stokes 
V.  Russell,  ib.  679;  Russell  v.  Stokes  (in 
error),  1  H.  Blac.  562. 

{x)  Doe  d.  Barney  v.  Adams,  2  C.  &  J. 


232  ;  2  Tyr.  289. 

(y)  See  Form,  Chap.  XXIX. 

(z)  Hungerfordv.  Clay,  9  Mod.  1  ;  Powell 
on  Mortg.  188. 

(a)  Keech  v.  Hall,  1  Doug.  21  ;  1  Smith's 
L.  C.  442,  notes  (4th  ed.)  ;  Thunder  d. 
Weaver  v.  Belcher,  3  East,  449,  451  ;  Cole 
Ejec.  475. 

(b)  Sevan  v.  Habgood,  1  Johns.  &  Hem. 
222  ;  30  L.  J.,  Chanc.  107  ;  Sug.  Pow.  717, 
pi.  21,  22  (8th  ed.). 

(c)  Alchorne  v.  Gomme,  2  Bing.  54;  9 
Moo.  143  ;  Doe  d.  Leeming  v.  Skirrow,  7  A. 
&  E.  157;  Cole  Ejec.  481. 
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crops,   fixtures,   Sec.  {d).      This    subject    will  be    further  treated    of   Chapter  I. 

,           ft      /  X  Sect.  27. 

hereafter  (e). 


Sect.  28. — St/  Tenants  by  Elegit,  &!c. 
Leases  by  tenants  under  executions,  as  tenants  by  elegit,  statute-  Their  Power  to 
merchant,  statute -staple,  &c.  are  conditional,  and  may  be  determined 
by  payment  or  satisfaction  of  the  debt  and  costs  (/).  Until  so  deter- 
mined they  remain  as  valid  as  any  other  demises  (g).  Where  a  fieri 
facias  has  issued  against  the  property  of  a  debtor,  his  term  for  years 
remains  in  him  until  the  sheriff  has  actually  assigned  it ;  therefore 
until  such  assignment  the  purchaser  of  the  term  cannot  make  a  valid 
lease  of  it(^).  With  respect  to  leases  made  by  the  debtor  before  the 
execution  of  a  writ  of  elegit,  the  tenant  by  elegit  (i.  e.  the  execution 
creditor)  is  a  mere  assignee  of  the  reversion,  and  may,  without  any 
attornment,  sue  or  distrain  for  the  rent  which  becomes  due  after  the 
filing  of  the  writ  and  the  inquisition  thereon  (i),  provided  the  inqui- 
sition be  valid,  but  not  otherwise  (k).  He  cannot  eject  a  previous 
tenant  until  after  his  term  expires  or  becomes  forfeited,  or  is  deter- 
mined by  notice  to  quit  or  otherwise  (Z). 

Sect.  29. — -By  Receivet^s. 

Receivers  appointed  by  the  Court  of  Chancery  cannot  demise  with-  Leases  by  Re- 
out  the  authority  and  direction  of  that  court  {m).  They  are  bound  to  clilncery 
obtain  the  best  terms  (w).  A  lease  under  seal  granted  by  a  receiver 
in  chancery  in  a  cause  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defend- 
ant, for  a  term  of  fourteen  years,  and  reserving  rent  to  the  receiver 
and  to  any  future  receiver  in  the  cause,  creates  a  tenancy  by  estoppel 
as  between  him  and  the  lessee,  and  he  may  distrain  for  the  rent  when 
in  arrear(o). 

An  attornment  to  a  receiver  appointed  by  the  Court  of  Chancery  Effect  of  At- 
creates  a  tenancy  by  estoppel  between  the  tenant  and  the  receiver,  Rec^y"*  i*n  * 
which  the  court  applies  to  the  purpose  of  collecting  and  securing  the  Chancery, 
rents  till  a  decree  can  be  pronounced,  taking  care  that  the  tenant  shall 
be  protected,  both  while  the  receiver  continues  to  act,  and  when  by 
the  authority  of  the  court  he  is  withdrawn  (/)).     It  does  not  operate 

{d)    Wahnesley  v.  Milne,  7  C.  B.,  N.  S.  Cole  Ejec.  566. 

115,  133.  (k)  Arnold  v.  Ridge,  13  C.  B.  745. 

(e)  Chap,  v.,  Sect.  6.  (0  Doe  d.  Da  Costa  v.  Wharton,  8  T.  R. 

(/)  Price   V.   Varney,  3  B.  &  C.  733  ;    5  2  ;  Cole  Ejec.  566. 

D.  &  R.  612  ;  Cole  Ejec.  566.  (m)  Morris  v.  Elme,  1  Ves.  jun.  139. 

(g)  But  see  Doughty  v.  5<i;es,  Rep.  temp.  (n)    Wynne  v.  Lord  Newhorough,  1    Ves. 

Finch,  115.  jun.  164. 

{h)  Playfair  v.   Musgrove,   14  M.  &  W.  (o)  Dancer  v.  Hastings,  4  Bing.  2. 

239;    3D.    &   L.   72  ;    Doe  d.   Hughes  v.  (p)  Hughes  v.  Hughes,  1   Ves.  jun.  161  ; 

Jones,  9  M.  &  W.  372  ;    1  Dowl.,  N.  S.  352  ;  Evans  v.  Mathias,  7  E.  &  B.  602  ;  26  L.  J., 

Cole  Ejec.  569.  Q.  B.  309  ;    Jolly  v.  Arhuthnot,  4  De  Gex 

(z)   Ramsbottom   v.    Btickhurst,    2    M.    &  &  J.  224;   28  L.  J.,  Chanc.  547. 
S.  565  ;    Lloyd   v.   Davies,  2    Exch.    103 ; 
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LEASES  BY  RECEIVERS. 


Chapter  I. 
Sect.  29. 


Notice  to  quit, 
Sic. 


Receiver  of 
Rents. 


Distress  by  a 
mere  Receiver 
of  Rents. 


as  an  attornment  to  the  parties  interested,  so  as  to  enable  any  of  them 
to  distrain,  for  thereby  the  object  of  the  Court  of  Chancery  in  appoint- 
ing the  receiver  would  often  be  effectually  defeated  (q).  For  instance, 
where  the  suit  is  instituted  to  protect  the  property  against  a  great 
number  of  rent-charges,  which  render  it  impossible  to  obtain  tenants  (r). 
Sometimes  a  suit  is  instituted  in  that  court  for  the  sole  purpose  of 
obtaining  a  receiver  to  protect  the  property  pendente  lite  (s). 

A  receiver  appointed  by  the  Court  of  Chancery,  or  by  a  private 
individual,  with  a  general  authority  to  let  the  lands  to  tenants  from 
year  to  year,  has  thereby  also  implied  authority  to  determine  such 
tenancies  by  a  regular  notice  to  quit(0.  But  a  chancery  receiver 
ouoht  not  to  turn  out  tenants,  or  raise  their  rents,  on  slight  grounds, 
without  leave  of  the  court  (u).  A  person  authorized  to  manage  the 
affairs  of  another  during  his  absence  abroad,  and  to  receive  his  rents, 
has  no  authority,  implied  by  law,  to  determine  a  tenancy  by  notice  to 
quit ;  but  it  is  a  question  of  fact  for  the  jury  whether  he  had  such 
authority  (x).  "  A  mere  receiver  of  rents,  as  such,  has  no  authority 
to  determine  a  tenancy"  (?/);  nor  to  dis-train  as  bailiff  of  the  landlord, 
for  that  might  render  the  landlord  personally  liable  for  irregularities, 
&c.  connected  with  such  distress  {z). 


By  the  Lord. 


Leases  of  the 
wastes. 


Sect.  30. — JBy  Lords  of  Manors  and  Copyholders. 

Every  one  having  a  lawful  interest  in  a  manor  may  make  voluntary 
grants  of  copyholds  escheated  or  come  to  his  hands,  as  well  as  admit- 
tances, according  to  the  custom  of  the  manor,  rendering  the  ancient 
rents  and  services,  which  bind  him  who  has  the  inheritance  (a).  But 
voluntary  grants  of  copyhold,  by  the  lord,  can  only  be  made  accord- 
ing to  the  custom  of  the  nianor(&).  Where  there  is  no  custom  for 
that  purpose  the  lord  of  a  manor  cannot  make  a  new  grant  of  copy- 
hold (c).  The  ancient  rent  and  services  must  be  reserved :  any  altera- 
tion therein  will  make  the  grant  void  as  against  the  lord's  successor  (c?). 

By  13  Geo.  3,  c.  81,  s.  14,  lords  of  manors,  with  the  consent  of 
three-fourths  of  the  commoners,  may  demise  for  not  more  than  four 
years  any  part  of  the  wastes  and  commons,  not  exceeding  one-twelfth 
part,  for  the  best  rent  that  can  be  obtained  by  auction,  the  same  to  be 


{q)  Evans  v.  Mathias,  7  E.  &  B.  590,  601. 

(r)  White  V.  Small,  22  Beav.  72;  26 
Beav.  191. 

(s)  Barton  v.  Rock,  22  Beav.  81. 

(O  Wilkinson  v.  Colley,  5  Burr.  2696, 
2698;  Due  d.  Marsack  v.  Read,  12  East, 
57 ;  Doe  d.  Manvers  v.  Mixem,  2  Moo.  & 
R.  5Q. 

(u)  Plow.  349 ;  Blake  v.  Foster,  8  T.  R. 
487. 

(jr)  Doe  d.  Mann  v.  Walters,  10  B.  &  C. 
626, 

(y)  Doe  d.  Mann  v.  Walters,  10  B.  &  C. 


633,  Parke,  J.  ;  Doe  d.  Rhodes  v.  Robinson, 
3  Bing.,  N.  C.  677  ;  4  Scott,  396. 

{z)  Ward  V.  Skew,  9  Bing.  608  ;  2  Moo. 
&  Sc.  756  ;  Heselet  v.  Lemuyne,  5  C.  B.,  N. 
S.  530.     But  see  Trent  v.  Hunt,  9  Exch.  14. 

(a)  Badger  v.  Ford,  3  B.  &;  A.  153. 

(6)  Rex  v.  Inhbts.  of  Welby,  2  M.  &  S. 
504  ;   Cole  Ejec.  632. 

(c)  Rex  V.  Inhbts.  of  Hornchurch,  2  B.  & 
A.  189;  Cole  Ejec.  632. 

(d)  Doe  d.  Rayner  v.  Strickland,  2  Q.  B. 
792;  2  G.  &  D.  278. 
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applied  in  draining,  fencing  and  improving  the  residue.    So  by  custom     Chapter  r. 

the  lord  may  have  power  to  demise  parcels  of  the  waste  (e);  but  a '- — ^- 

custom  for  the  lord  to  grant  leases  of  the  waste,  without  restriction,  is 
bad,  as  amounting  to  a  power  of  destroying  the  right  of  common  alto- 
gether (y).  A  copyhold,  to  which  a  right  of  common  was  annexed, 
having  by  the  custom  of  the  manor  vested  in  the  lord  by  forfeiture, 
and  he  having  regranted  it  as  a  copyhold  tenement  with  the  appurte- 
nances; it  was  held,  that,  having  always  continued  demisable  whilst 
in  the  hands  of  the  lord,  it  was  a  customary  tenement,  and,  as  such, 
was  entitled  to  the  right  of  common  (g). 

A  copyholder  cannot  make  a  lease  for  more  than  one  year  without  By  Copy- 
a  licence  or  by  special  custom,  without  thereby  incurring  a  forfeiture  ° 
of  his  estate  (A).  In  most  manors  a  copyholder  may  demise  for  one 
year  or  less  without  any  licence  of  the  lord  (i);  but  this  is  by  custom 
of  the  manor  (J).  A  lease  for  one  year,  and  so  from  year  to  year 
during  ten  years,  being  in  effect  a  lease  for  ten  years,  is  a  forfeiture; 
but  otherwise  of  a  lease  for  one  year,  with  a  covenant  for  the  holding 
it  for  a  longer  time  at  the  w'ill  of  the  lessor  (k).  A  lease  for  one  year, 
and  so  from  year  to  year  for  the  life  of  the  lessee,  being  a  lease  for 
two  years  at  least,  is  not  good  (/).  So  if  it  be  for  a  year  except  one 
day,  and  so  on  from  year  to  year,  excepting  one  day  in  every  year; 
for  it  is  a  certain  lease  for  two  years  excepting  two  days,  which  is  a 
lease  in  effect  for  more  than  one  year;  and  although  there  be  the 
intermission  of  a  day,  yet  that  is  a  mere  evasion  and  not  material  (m). 
So  if  a  copyholder  make  three  leases  together,  each  to  commence 
within  two  days  after  the  expiration  of  the  other,  it  is  a  mere  evasion 
of  the  custom,  and  therefore  not  good  («).  So  a  lease  for  more  than 
one  year,  though  intended  only  as  a  collateral  security,  is  bad,  if  it  . 
amounts  to  a  present  demise  (o).  A  lease  for  years,  without  licence 
from  the  lord,  is  not  good  without  a  special  custom,  though  the  lease 
be  made  by  parol,  or  be  not  in  possession,  but  to  commence  in  futuro; 
and  such  lease  is  a  forfeiture  if  it  be  a  good  lease  as  between  the 
parties  (p). 

By  special  custom,  a  copyholder  may  make  leases  for  more  than  one  Under  Special 
year,  or  for  life,  and  a  certain  number  of  years  after,  without  licence  C"st°"i  f<* 
from  the  lord  (q).     A  custom  for  copyholders  in  fee  to  lease  for  any 


(e)  Lord  Narthwith  v.  Stanway,  3  Bos.  & 
P.  346 

(/)  Badger  v.  Ford,  3  B.  &  A.  153; 
Arlelt  V.  Ellh,  7  B.  &  C.  346. 

{g)  Badger  v.  Ford,  3  B.  &  A.  153. 

(/i)  Anon.,  Moor,  184;  East  v.  Harding, 
Cro.  Eliz.  498  ;  Owen,  63  ;  Moor,  392,  S. 
C. ;  Jackman  v.  Hoddesden,  Cro.  Eliz.  351  ; 
Cole  Ejec.  615,  627. 

(t)  1  Scriven  Cop.  457  ;  Cole  Ejec.  627; 
Frosel  V.  Weht,  Cro.  Jac.  403  ;  Matthews  v. 
Whetton,  Cro.  Car.  233  ;  Goodwin  v.  Long- 
hurst,  Cro.  Eliz.  535  j    Erish  v.  Rives,  Cro. 


Eliz.  717. 

(j)  Turner  v.  Hodges,  Hetley,  126  ;  Lit. 
Rep.  233;    Cole  Ejec.  627. 

(k)  Lady  Montague's  case,  Cro.  Jac.  301  ; 
Cole  Ejec.  615. 

(I)  Lutterell  v.  Weston,  Cro.  Jac.  308; 
Cole  Ejec.  34,  442. 

{m)  Lady  Montague's  case,  Cro.  Jac.  301. 

(n)  Matthews  v.  Whetton,  Cro.  Car.  233. 

(o)  Morris  v.  Twist,  2  Mod.  79. 

(p)  Com.  Dig.  tit.  Copyhold  (K.  3). 

(y)  1  Scriven  Cop.  457. 
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Chapter  I.     number  of  years  without  licence,  on  condition  of  the  term  ceasing  on 

^^''^'  ^^'       the  lessor's  death,  is  a  good  custom  (p).     The  powers  granted  by  19 

Powers  of         ^  20  Vict.  c.  120,  s.  32(7),  include  powers  to  the  lords  of  settled 

Lord  to  grant  '  ,     .  i     ii  j  ^  j.  x      ^ 

Licences.  manors  to  give  licences  to  their  copyhold  and  customary  tenants  to 

grant  leases  of  lands  held  by  them  of  such  manors,  to  the  same  extent, 
and  for  the  same  purposes,  as  leases  may  be  granted  of  freehold  here- 
ditaments under  the  act  (r).  The  granting  of  a  licence  is  entirely  in 
the  discretion  of  the  lord,  and  the  Court  of  Q.  B.  will  not  compel 
him  to  grant  a  licence,  even  where  there  is  a  custom  to  pay  a  certain 
sum  for  every  year  of  the  term  (s). 
Under  Licence  A  copyholder  having  licence  to  demise,  ought  not  to  exceed  the 
from  the  Lord,  jicence,  otherwise  the  lease  is  bad :  thus,  if,  having  a  licence  to  demise 
for  twenty-one  years  from  Michaelmas  last,  he  lease  for  twenty-one 
years  from  December  next :  so  if,  being  licensed  to  demise  for  two 
years,  he  lease  for  three  years  (l) :  so  if  a  copyholder  in  fee,  with  a 
licence  to  lease  for  years,  if  he  so  long  live,  lease  for  years  absolutely. 
So  a  copyholder,  having  a  licence  to  make  a  lease  for  twenty-one 
years,  cannot  make  two  leases  for  that  term,  for  he  has  satisfied  his 
licence  by  one  lease  (m).  A  copyholder,  having  a  licence  to  lease, 
may,  however,  lease  for  fewer  years  than  his  licence  allows :  thus  a 
lease  for  three  years,  under  a  licence  to  let  for  twenty-one,  is  good  (x). 
If  the  lord  license  his  copyholder  for  life  to  make  a  lease  for  three 
years,  if  he  so  long  live,  a  lease  for  three  years  absolutely  is  good  (i/): 
for  a  lease  by  a  copyholder  for  life  determines  by  his  death,  and  there- 
fore the  condition  annexed,  being  implied  by  law,  is  void ;  but  if  the 
lord  license  upon  condition,  the  condition  is  void;  for  he  gives  nothing", 
but  only  dispenses  with  the  forfeiture  (^r).  A  tenant  at  will  of  a  manor 
cannot  grant  a  copyholder  a  licence  to  alien  for  years :  and  if  a  tenant 
for  life  of  a  manor  grants  a  licence  to  alien  for  years,  it  determines  at 
his  death  (a). 
What  Lease  by  A  lease  without  licence,  and  contrary  to  the  custom,  in  order  to 
is  a  Forfeiture,  amount  to  a  forfeiture,  must  be  a  perfect  lease,  and  must  have  a  cer- 
tain beginning  and  a  certain  end ;  for  otherwise  the  lease  is  void,  and 
carries  but  an  estate  at  will  at  most,  which  is  no  forfeiture ;  therefore, 
where  a  copyholder  had  demised  his  copyhold  for  a  year,  and  agreed 
to  grant  a  further  term  of  twenty-one  years,  provided  he  could  obtain 
of  his  lord  a  licence  for  that  purpose,  the  licence  was  held  to  be  a 

(p)   Turner  v.  Hodges,  Hutt.  lOL  (x)  Goodwin  v.  Longhurst,  Cro.  Eliz.  535  ; 

(q)  Ante,  5.  fVorledge  v.  Benburt/,  Cro.  jac.  4'37  ;   Isher- 

(r)   Sect.  43;   21  &   22  Vict.  c.  77,  s.  3  ;  wood  v.    Oldknoiv,   3    M.   &    S.   382;     Cole 

Siig.  Pow.  721,  pi.  34  (8th  ed.).  Ejec.  615. 

(5)  Reg.  V.  Hale,  9  A.&  E.  339  ;   1  P.  &  (y)   Worledge  v.  Benbunj,  Cro.  Jac.  436  ; 

D.  293.  Cole  Ejec.  615. 

(t)   Haddon    v.    Arrowsmith,    Owen,    73;  («)   Haddon    v.    Arroivsmitb,    Cro.    Eliz. 

Cro.  Eliz.  461.  461  ;    Doe  d.  Wood  v.  Morris,  2  Taunt.  52  ; 

(m)  Jackson  v.  Neal,  Cro.  Eliz.  394  ;  Com.  Cole  Ejec.  628. 

Dig.  tit.   Copyhold  {\i.  3);    Doe  d.  Robinson  (a)  Com.  Dig.  tit.  Copyhold  {C.  3). 
V.  Boiisjield,  6  Q.  B.  492  ;   1  C.  &  K.  558. 
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condition  precedent,  and  that  therefore  no  forfeiture  was  incurred  {b).  Chapter  I. 
But  no  forfeiture  is  incurred  provided  the  interest  actually  granted  be  Sect.  30. 
within  the  period  allowed  by  the  custom  of  the  manor,  although  the 
lessor  covenants  that  the  lessee  shall  enjoy  the  land  for  a  longer  period ; 
the  distinction  being  between  an  interest  actually  granted  and  a  matter 
which  rests  entirely  in  contract  (c).  No  one  can  take  advantage  of 
the  forfeiture,  except  the  party  who  was  lord  at  the  time  it  occurred. 
The  remainder-man  or  reversioner,  after  the  death  of  the  lord  without 
entry  or  seizure  for  the  forfeiture,  has  no  such  right  (r/).  The  admit- 
tance of  a  copyholder,  after  a  forfeiture  has  been  incurred,  is  a  waiver 
of  such  forfeiture;  and  any  act  equally  solemn  will  operate  in  the 
same  manner.  A  waiver  does  not  operate  as  a  new  grant,  but  the 
tenant  is  in  of  his  old  title  (e).  If  a  copyholder,  after  a  lease  by  licence, 
forfeit  his  copyhold,  the  lord  shall  not  avoid  the  lease  (/). 

A  lease  bv  a  copyholder  not  warranted  by  the  custom,  and  without  Effect  of 
the  licence  of  the  lord,  is  good  against  the  parties  themselves  and  copyholders, 
against  every  one  but  the  lord  {(/);  and  as  against  the  lord  it  is  only  a 
ground  of  forfeiture,  which  he  may  waive  (h).  If  a  copyholder  make 
a  lease  by  hcence,  the  lessee  may  assign  without  licence,  or  make  an 
under-lease,  for  the  lord  by  his  licence  has  ])arted  with  his  interest : 
so  if  the  lessor  after  a  lease  by  licence  die  without  heir,  the  lessee 
shall  have  it  for  his  term  against  the  lord;  for  the  Hcence  is  a  confir- 
mation of  the  lord  (i). 


Sect.  31 . — JBi/  Persons  acting  under  Powers. 

Powers  are  the  modifications  of  the  uses  of  that  estate  which  a  General  De- 
man  has  to  dispose  of;  and  great  latitude  is  allowed  in  making  these  po^J^g"  ° 
modifications :  a  power  may  indeed  be  defined  to  be  an  authority 
enabling  one  person  to  dispose  of  the  interest  which  is  vested  in 
another  (^).  The  creation,  execution  and  construction  of  powers  de- 
pend on  the  substantial  intention  and  purpose  of  the  parties;  for  the 
intent  of  the  parties  who  gave  the  power  ought  to  govern  every  con- 
struction (/);  and  such  intention  is  to  be  collected  from  the  words  of 
the  instrument,  according  to  their  ordinary  and  common  acceptation, 


(ft)  Bac.  Abr.  tit.  Leases  {I.  6);  Piiee  v. 
Birch,  4  M.  &  G.  1  ;  1  Dowl.,  N.  S.  720  ; 
Lenthall  v.  Thomas,  2  Keb.  2(37  ;  Pester  v. 
Cater,  9  M.  &  W.  315  ;  Cole  Ejec.  615. 

(c)  Lady  Montague's  case,  Cro.  Jac.  301  ; 
Lenthall  v.  Thomas,  2  Keb.  267  ;  Doe  d. 
Cnore  V.  Clare,  2  T.  R.  739  ;  Richards  v. 
Ceely,  3  Keb  638  ;  Cole  Ejec.  615. 

(d)  Lady  Montague' s  case,  Cro.  Jac.  301  ; 
Eastcourt  v.  Weeks,  1  Salk.  186  ;  Margaret 
Porlger's  case,  9  Co.  R.  104  a;  1  Brownl. 
181  ;  2  ib.,  134,  153  ;  Cole  Ejec.  615. 

(e)  Doe  d.  Tarrant  v.  Hellier,  3  T.  R. 
171. 

(/)  Com.  Dig.  tit.  Copyhold  (C.  3); 
Clark  V.  Arden,  16  C.  B.  227  ;    Cole  Ejec. 


616. 

(g)  Salisbun/  d.  Cooke  v.  Hurd,  Cowp. 
481";  tVells  v."  Partridge,  Cro.  Eliz.  469; 
Ashfield  V.  Jshfeld,  Sir  \V.  Jon.  157  ;  Doe 
d.  Tressider  v.  Tressider,  1  Q.  B.  416  ;  1  G. 
&  D.  70  ;  Doe  d.  Robinson  v.  Bousfield,  1  C. 
&  K.  558;  6  Q.  B.  492;  Downingham's 
case,  Owen,  17  ;  Cole  Ejec.  627. 

(//)  Doe  d.  Robinson  v.  Bousfield,  6  Q.  B. 
492;   1  C.  &  K.  558. 

(0  Johnson  V.  Smart,  1  Roll.  Abr.  508, 
pi.  14. 

(A)   Goodhill  V.  Brigham,  1  B.  &  P.  196. 

(Z)  Ren  A.  Hall  v.  Bulkeley,  1  Doug.  293, 
574  ;  Taylor  d.  A/kyns  v.  Horde,  1  Burr.  60, 
120;   Pomeroy  v.  Partington,  3  T.  R.  665. 
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Chapter  I. 
Sect.  31. 


Execution  of 
Powers  to 
grant  Leases. 


With  respect 
to  the  Lessor. 


and  not  according  to  any  legal  or  technical  meaning  of  them  (m),  nor 
from  parol  evidence.  He  to  whom  the  power  is  given  has  a  right  to 
enjoy  the  full  exercise  of  it:  they,  over  whose  estates  it  is  given,  have 
a  right  to  say  "  It  shall  not  be  exceeded,  the  condition  shall  not  be 
evaded;  it  shall  be  strictly  pursued  in  form  and  substance;  and  all  acts 
done  under  a  special  authority,  not  agreeable  thereto,  nor  warranted 
thereby,  are  void."  But  in  many  cases  defective  leases  under  powers 
will  operate  as  valid  contracts  in  equity  for  such  leases  as  might  have 
been  granted  under  and  pursuant  to  the  powers  («), 

The  circumstances  attending  the  execution  of  leases  granted  under 
powers  may  be  considered,  1.  With  respect  to  the  lessor;  2,  to  the 
lessee;  3,  to  the  subject  on  which  the  power  is  to  operate  ;  4,  to  the 
quality  and  quantity  of  interest  to  be  granted  ;  5,  to  the  rent ;  6,  to 
the  form  of  the  lease  (o). 

The  lessor  must  pursue  the  power  strictly  {p).  If  tenant  for  life 
has  a  special  power  of  granting  leases  for  a  longer  term  than  his  own 
life,  under  certain  conditions,  he  must  demise  in  strict  conformity  with 
those  conditions;  and  if  his  lease  variefs  from  them,  in  the  interest 
demised,  or  the  rent  reserved,  or  in  any  other  matter  or  point,  it  can- 
not be  supported  against  the  remainder-man  {q),  except,  perhaps,  in 
equity  as  a  contract  for  such  a  lease  as  might  have  been  granted  (ii). 
If  a  tenant  for  life,  under  a  limited  power  of  leasing,  grants  a  lease 
exceeding  his  power,  the  lease  is  void,  and  not  capable  of  confirmation 
by  the  remainder-man  (r) :  but  if  the  remainder-man  accept  rent,  as 
rent,  after  the  death  of  the  tenant  for  life,  a  new  implied  tenancy  from 
year  to  year  upon  the  terms  of  the  previous  demise,  so  far  as  they  are 
applicable  to  a  yearly  tenancy,  will  be  thereby  created  between  him 
and  the  tenant,  and  the  usual  notice  to  quit  must  be  given  to  de- 
termine such  tenancy  (5).  A  tenant  for  life,  who  has  a  power  to  make 
leases  for  three  lives,  or  twenty-one  years,  cannot  make  such  leases 
by  letter  of  attorney  by  virtue  of  his  power ;  because  such  leases  not 
being  derived  out  of  the  interest  of  the  tenant  for  life,  but  by  an  au- 
thority derived  from  the  tenant  in  fee,  and  to  charge  the  estate  of  third 
persons,  the  trust  for  that  purpose  is  personal,  and  cannot  be  delegated 
to  another  (0.  Where  a  power  of  leasing  was  given  to  the  father,  who 
was  tenant  for  life,  and  after  his  decease  to  his  son,  who  was  also 
tenant  for  life,  and  the  son  obtained  a  grant  from  the  father  of  his  life 

r.  R.  5G7  ;    6 


(m)  Griffith  v.  Harrison,  4  T.  R.  737; 
Smith  V.  Doe  (1.  Earl  nf  Jersey,  3  Bligh, 
290  ;  7  Price,  281 ;  3  Moo.  339  ;  2  Brod.  & 
B.  474. 

(n)  12  &  13  Vict.  c.  26,  amended  by  13 
Vict.  c.  17.     See  post,  Chap.  XXVII. 

(o)  These  are  fully  considered,  post, 
Chap.  IV.,  Sect.  18.  Seealso  Sug.  on  Pow., 
chap,  xviii.,  s.  1  (8th  ed.). 

(p)  Taylor  d.  Alkyvs  v.  Horde,  1  Burr. 
60,  120. 

(9;  Doe  d.  Ellis  v.  Sandham,  1  T.  R.  iQo  ; 


Doe  d.  Pulteney  v.  Cavan,  5 
Bro.  P.  C.  175. 

(r)  But  see  12  &  13  Vict.  c.  26,  as 
amended  by  13  Vict.  c.  17. 

(s)  Doe  d.  Martin  v.  Watts,  7  T.  R.  83  ; 
2  Esp.  50 1  ;  Doe  d.  Tucker  v.  Morse,  1  B. 
&  Adol.  365  ;  Doe  d.  Potter  v.  Archer,  1  B. 
&  P.  531  ;  Bell  v.  Nangle,  2  Jebb  &  Symes 
Irish  R.  259  ;  Howard  v.  Sherwood,  Aicock 
&  Napier  Irish  R.  217  ;  Doe  d.  Pennington 
V.  Tatiiere,  12  Q.  B.  998  ;  Cole  Ejec.  33. 

(O  2  Co.  R.  76  a. 
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estate  (without  noticing  the  power),  subject  to  a  certain  rent,  with  a     Chapter  I. 

power  of  re-entry  for  nonpayment,  it  was  held  that  the  son,  during  '- — — 

the  lifetime  of  his  father,  could  not  lease  under  the  power  (u).  The 
grantor  of  a  lease  under  a  power  need  not  be  in  actual  possession  ; 
but  a  constructive  possession,  by  the  receipt  of  the  rents  and  profits,  is 
a  sufficient  compliance  with  the  power :  for,  if  actual  possession  were 
necessary,  a  leasing  power  could  never  be  executed  where  the  land  is 
in  the  hands  of  a  tenant  {x). 


Sect.  32. — JBy  Agents  and  Bailiffs. 

(a)   Agents. 

An  agent   having  sufficient   authority  may  bind  his   principal  by  Agents  having 
leases  and  agreements  for  leases  made  for  him  and  in  his  name  and  sufficient  Au- 

'='  thority  may 

on  his  behalf  (3/).    If  the  lease  or  agreement  be  under  seal,  the  agent's  execute  Leases 
authority  to  execute  it  must  also  be  under  seal  (z).     But  if  the  agree-  ments.^"^^^" 
ment,  whether  for  less  or  more  than  three  years,  be  not  under  seal,  the  Agents,  how 
agent's   authority  need  not  be  under  seal,  nor  even  in  writing,  not-  ^"''"orized. 
withstanding  the   4th  section  of  the  Statute  of  Frauds,  29  Car.  2, 
c.  3  (a).     The  agent  should  not  exceed  his  authority,  otherwise  the 
principal  will  not  be  bound,  and  the  agent  will  incur  a  personal  lia- 
bility {b).     The  authority  of  the  agent  to  sign  the  particular  contract, 
or  such  a  contract,  must  be  proved,  if  disputed,  in  an  action  or  suit 
against  the  principal  (c).     A  land  agent  has  no  authority  as  such  to 
enter  into  contracts  for  leases  (d).     It  seems   doubtful  whether   an 
agent  employed  to  let  a  house  has  implied  authority  to  let  persons 
into  possession:  but  slight  evidence  will  be  sufficient  to  prove  that  he 
had   express  authority  (e).     If  an  agent  acts  without  sufficient  au-  Subsequent 
thority,  his  acts  may  be  subsequently  adopted  and  ratified  in  writing  ^Ratification, 
by  his  principal  (/).     Even  where  an  agent  executes  a  deed  on  behalf 
of  his  principal,  but  without  sufficient  authority,  the  latter  may  adopt 
and  ratify  the  deed  by  re-delivering  it,  or  by  anything  tantamount  to 
a   re-delivery  (g).     An  authority  created  by  deed   may  be  revoked 
without  deed  (h). 


(u)   Coxe  V.  Day,  13  East,  118. 

(x)  Ren  d.  Hall  v.  Bulkeley,  1  Doug.  292. 

(y)  Hamilton  v.  Earl  Clanricarde,  1  Bro. 
P.  C.  341  ;  Cornfoot  v.  Fowke,  6  M.  &  W. 
358  ;  Fuller  v.  Wilson,  3  Q.  B.  58,  68,  1009  ; 
2  G.  &  D.  460;  3  ib.,  570;  Ridgway  v. 
Wharton,  3  De  G.,  M.  &  G.  677,  686  ;  6 
H.  L.  Cas.  238. 

(z)  3  Bac.  Abr.  408;  Com.  Dig.  tit. 
Attorney  {C.  1),  (C.  5)  ;  Harrison  v.  Jack- 
son, 7  t.  R.  207  ;  Horsley  v.  Rush,  ib.  209. 

(a)  Coles  V.  Trecothick,  9  Ves.  234,  250; 
Clinan  v.  Cooke,  1  Sch.  &  Lef.  22  ;  Dyas  v. 
Cruise,  2  Jon.  &  Lat.  461. 

(  b)  Fenn  v.  Harrison,  3  T.  R.  758  ;  Ha- 
milton  V   Earl  Clanricarde,  5  Bro.  P.  C.  547. 

(c)  Blare  v.  Sutton,  3  Mer.  237  ;   Ridgway 


V.  Wharton,  3  De  G.,  M.  &  G.  677,  686  ;  27 
L.  J.,  Chanc.  46  ;  6  H.  L.  Cas.  238  ;  Firth 
V.  Greenwood,  I  Jur.,  N.  S.  806,  Wood, 
V.-C. 

(d)  Collen  V.  Gardiner,  21  Beav.  540; 
Mortal  V.  Lyo?is,  8  Ir.  R.,  Chanc.  112:  Ridg- 
way V.  Wharton,  3  De  G.,  M.  &  G.  686  ;  6 
H.  L.  Cas.  238. 

(e)  Slack  V.  Crewe,  2  F.  &  F.  59. 

(/)  Filzmaurice  v.  Bayley,  6  E.  &  B. 
868  ;  reversed  in  error  on  another  point,  8 
E.  &  B.  664. 

(g)  Shep.  Touch.  57;  Tapper  v.  Foulkes, 
9  C.  B.,  N.  S.  797 ;  30  L.  J.,  C.  P.  214. 

(h)  Rex  V.  Wait,  11  Price,  508  ;  Manser 
V.  Back,  6  Hare,  443. 
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Chapter  I. 
Sect.  32. 

Agent  should 
sign  the  Name 
of  his  Princi- 
pal. 

Form  of  Sig- 
nature, &c. 


Implied  War- 
ranty by  Agent 
that  he  has 
sufficient  Au- 


thority. 


If  Agent  exe- 
cutes in  his 
own  Name 
only,  he  will  be 
personally 
liable. 


Parol  Evi- 
dence not 
admissible  to 
exonerate 
Agent; 
but  only  to 
charge  Prin- 
cipal. 
Signature 
"  as  Agent." 

Misrepresen- 
tation by 
Agent.  ^ 


Action  for  De- 
ceit. 


An  agent  who  has  sufficient  authority,  whether  by  deed  or  other- 
wise, should  execute  any  lease  or  agreement  in  the  name  of  his  prin- 
cipal, and  not  in  his  own  name  only  (i).  Thus,  "  A.  B.  (seal)  by 
E.  F.,  his  attorney,"  to  which  may  be  added  "  by  power  of  attorney 
hereunto  annexed  or  a  copy  whereof  is  hereunto  annexed  or  hereupon 
indorsed."  If  the  writing  be  not  under  seal,  it  should  be  signed 
thus :— "  A.  B.  by  E.  F.  his  attorney,"  or  "  Per  pro  A.  B.,  E.  F.,"  or 
to  that  effect.  If  an  agent  executes  a  lease  or  agreement  professedly 
as  attorney  or  agent  for  another,  he  thereby  impliedly  warrants  and 
j)romises  that  he  has  sufficient  authority  from  his  principal  to  execute 
such  contract  on  his  behalf,  and  an  action  will  lie  against  him  per- 
sonally or  against  his  representatives,  for  the  breach  of  such  warranty 
or  promise,  if  he  really  has  no  such  authority  (k).  The  power  of  at- 
torney (if  any)  should  be  produced  (Z).  If  an  agent  executes  a  lease 
or  agreement  in  his  own  name  only,  whether  under  seal  {m)  or  not 
under  seal  (n),  he  will  be  personally  liable  as  a  principal,  notwith- 
standing in  the  body  of  the  instrument  he  is  described  as  agent  for 
A.  B.,  and  is  therein  stated  to  make  it  for  and  on  behalf  of  A.  B. ; 
because  an  agent  may,  if  he  please,  contract  a  personal  liability  for 
and  on  behalf  of  his  principal  (o).  Parol  evidence  would  not  be  ad- 
missible to  exonerate  the  agent  from  such  personal  liability,  for  that 
would  contradict  the  writing  (p).  But  it  would  be  admissible  to 
charge  the  principal,  and  to  enable  him  to  sue  or  be  sued  on  the  con- 
tract (g).  To  avoid  such  personal  liability  the  agent  should  always 
sign  as  agent,  and  not  with  his  own  name  only  (r). 

With  respect  to  misrepresentations  made  by  agents  on  the  sale  or 
letting  of  property,  whereby  a  person  is  induced  to  enter  into  a  dis- 
advantageous contract,  which  otherwise  he  would  not  have  done,  it  is 
material  to  ascertain  whether  such  misrepresentations  were  fraudulently 
made.  If  not  the  contract  cannot  be  avoided  for  "  fraud,  covin  and 
misrepresentation"  (s),  nor  can  an  action  be  maintained  for  deceit  (0- 
But  if  the  agent  made  such  representations  fraudulently,  the  principal 


(0  Combes'  case,  9  Co.  R.  77  a  ;  Bull. 
N.  P.  177  ;  Frontier  v.  Small,  2  Ld.  Raym. 
1418;  1  Stra.  705;  White  v.  Cuyler,  (i  T. 
R.  177;  mih-s  V.  Bach,  2  East,  142;  Ap- 
pleton  V.  Binks,  5  East,  148 ;  Tanner  v. 
Christian,  4  E.  &  B  591  ;  Parker  v.  Winlow, 
7  E.  &  B.  942,  947;  Cooke  v.  IVilson,  1  C. 
B.,  N.  S.  153;  26  L.  J.,  C.  P.  15. 

(/f )  CoUen  V.  Wright,  7  E.  &  B.  301  ;  8 
ib.,  647;  27  L.  J.,  Q.  B.  215;  Simons  v. 
Patrhrit,  7  E.  &  B.  568  ;  Pow  V.  Davis,  30 
L.  J  ,  Q.  B.  257  (where  see  form  of  declara- 
tion). 

(0  Johnson  v.  Mason,  1  Esp.  89. 

(m)  Appletou  v.  Binks,  5  East,  148. 

(n)  Tanner  v.  Christian,  4  E.  &  B.  591  ; 
Cooke  V.  Wilson,  1  C.  B.,  N.  S.  153  ;  26  L. 
J.,  C.  P.  15;  Parker  v.  Winloiv,  7  E.  &  B. 
942, 947. 

(o)  Norton   v.  Jlerron,    1    C.  &   P.   CIS  ; 


Ry.  &  Moo.  229  ;    Ta7iner  v.  Christian,  4  E. 

6  B.  591  ;    Cooke  v.    Wilson,  1  C.  B.,  N    S. 
153  ;   26  L.  J.,  C.  P.  15  ;   Parker  v.  Winlow, 

7  E.  &  B.  942,  947. 

(p)  Higgins  V.  Senior,  8  M.  &  W.  844  ; 
Humble  v.  Hunter,  12  Q.  B.  310;  Jones  v. 
Littledale,  6  A.  &  E.  486 ;  Magee  v.  Atkin- 
son, 2  M.  &  W.  440  ;  Chadwick  v.  Maden,  9 
Hare,  191  ;   Fry,  s.  153. 

(q)  Hisgins  v.  Senior,  8  M.  &  W.  844; 
Humfrey  v.  Dale,  7  E.  &  B.  266  ;  E.,  B.  & 
E.  1004;  2  Smitli's  L.  C.  303  (4th  ed.). 

(r)  Green  v.  Kopke,  18  C.  B.  549;  Clay 
V.  Sotithern,  7  Exch.  717;  21  L.  J.,  Exch. 
202. 

{s)  Cornfoot  v.  Foivkc,  6  M.  &  W.  358  ; 
Feret  v.  Hill,  15  C.  B.  207. 

(O  Fuller  V.  Wilson  fin  error),  3  Q.  B. 
68,  1009;  Ormrod  v.  Httth,  14  M.  &  W 
651. 
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will  be  liable,  although  he  did  not  instruct  his  agent  to  make  any  re-     Chapter  I. 
presentations  on  the  subject  {u).     So  if  the  principal  authorizes  any 


such  false  representations,  or  knowingly  employs  an  agent,  ignorant 
of  the  particular  defect  or  objection,  in  order  that  the  latter  may  in- 
nocently, but  inaccurately,  answer  questions  on  the  subject,  it  by  no  Rescinding 
means  follows  that  the  party  defrauded  can  repudiate  and  rescind  the  Fraud, 
whole  contract,  by  reason  of  the  fraud  practised  upon  him  (.r),  al- 
though sometimes  that  may  be  done  immediately  after  the  fraud  is 
discovered,  provided  the  parties  can  be  replaced  in  statu  <jUO,  but  not 
otherwise  (x).  This  can  seldom  if  ever  happen  where  an  estate  has 
passed,  or  possession  has  been  taken  of  land. 

By  24  &  25  Vict.  c.  21,  s.  10,  "every  person  who,  as  an  agent  for  any  House- Agents 
other  person,  shall,  tor  or  m  expectation  ot  tee,  gam  or  reward  oi  any  censed, 
kind,  advertise  for  sale  or  for  letting  any  furnished  house  or  part  of  any 
furnished  house,  or  who  shall  by  any  public  notice  or  advertisement,  or 
by  any  inscription  in  or  upon  any  house,  shop  or  place  used  or  occupied 
by  him,  or  by  any  other  ways  or  means,  hold  himself  out  to  the  public 
as  an  agent  for  selling  or  letting  furnished  houses  and  who  shall  let  or 
sell,  or  agree  to  let  or  sell,  or  make,  or  offer,  or  receive  any  proposal,  or 
in  any  way  negotiate  for  the  seUing  or  letting  of  any  furnished  house  or 
part  of  any  furnished  house,  shall  be  deemed  to  be  a  person  using  and 
exercising  the  business,  occupation  and  calling  of  a  house-agent  within 
the  meaning  of  this  act  and  the  schedule  (B.)  hereto,  and  shall  be 
licensed  accordingly  :  provided  that  no  person  shall  be  deemed  to  be 
such  house-agent  by  reason  of  his  letting  or  agreeing  or  offering  to  let, 
or  in  any  way  negotiating  for  the  letting  of  any  house  not  exceeding 
the  annual  rent  or  value  of  twenty-five  pounds :  provided  also,  that 
any  story  or  flat  rated  and  let  as  a  separate  tenement  shall  be  con- 
sidered to  be  a  house  for  the  purposes  of  this  enactment." 

By  sect.  11,  "the  Commissioners  of  Inland  Revenue,  and  any  per- 
son authorized  by  them,  shall  after  the  5th  of  July,  1861,  grant  licence 
to  any  person  who  shall  apply  for  the  same  to  use  and  exercise  the 
business,  occupation  and  calling  of  a  house-agent,  which  licence  shall 
also  authorize  the  person  to  whom  it  is  granted  to  use  and  exercise 
the  calling  or  occupation  of  an  appraiser  ;  and  any  such  licence  issued 
between  the  5th  of  July  and  the  5th  of  August  in  any  year  shall  be 
dated  on  the  6th  of  July,  and  any  such  licence  issued  at  any  other 
time  shall  bear  the  date  of  the  day  on  which  the  same  shall  be  issued, 
and  every  such  licence  shall  continue  in  force  from  the  day  of  the 
date  thereof  until  and  upon  the  5th  of  July  then  next  following  and 
no  longer"  (t/). 

(h)  Fuller   v.    Wilson,    3    Q.  B.  58,  68,  B.  207 ;    C/flrAe  v.  Z)/V/tso«,  E.,  B.  &  E.  148. 

1009.  {y)  By  Sched.  (B.)  the  stamp   duty  on 

(.r)  Hunt  V.  Silk,  5  East,  449  ;   Bltickburn  such  licence  is  fixed  at  21. 
V.  Smith,  2  Exch.  783  ;    Furet  v.  Hill,  15  C. 
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Chapter  I.         By  sect.  12,  "every  person  who  shall  use  or  exercise  the  business, 
^^^^'  ^^'      occupation  or  calHng  of  a  house-agent,  without  having  a  licence  in 


force  under  this  act  so  to  do,  shall  forfeit  the  sum  of  twenty  pounds." 
Who  need  not  Sect.  1 3  provides,  "  that  this  act  shall  not  extend  to  require  any 
House"Agents.  agent  employed  in  the  management  of  landed  estates,  or  any  attorney, 
sohcitor,  proctor,  writer  to  the  signet,  agent  or  procurator  admitted  in 
any  court  of  law,  or  any  conveyancer  who  shall  as  such  have  taken 
out  his  annual  certificate,  or  any  auctioneer  or  appraiser,  having  in 
force  a  licence  as  such,  to  take  out  a  licence  under  this  act  as  a  house- 


agent. 


(b)  Bailiffs. 


Power  of  A  bailiff  of  a  manor  cannot,  by  virtue  of  his  office,  make  leases  for 

Bailiffs  to  ,.,•,•  •  1  11  1  11 

grant  Leases,     years ;  for  his  busmess  is  only  to  collect  the  rents,  gather  the  fines, 

look  after  the  forfeitures,  and  such  like ;  he  has  no  estate  or  interest 
in  the  manor  itself,  and  therefore  cannot  contract  for  any  certain  in- 
terest thereout :  but  the  lord  of  the  manor  may  give  him  a  special 
power  to  make  leases  for  years  as  he  may  do  to  any  stranger;  and 
then  such  leases,  if  they  are  pursuant  to  the  power,  and  made  in  the 
name  of  the  lord,  will  be  as  good  as  leases  by  the  lord  himself,  A 
general  bailiff  of  a  manor  may  make  leases  at  will  without  any  special 
authority,  because,  having  to  collect  and  answer  the  rents  of  the 
manor  to  his  lord,  if  he  could  not  let  leases  at  will,  the  lord  might 
sustain  great  prejudice  by  absence,  sickness  or  other  incapacity  to 
make  leases  when  any  of  the  former  leases  were  expired ;  and  such 
leases  at  will  are  for  the  benefit  of  the  lord,  and  can  be  no  ways  pre- 
judicial to  him,  because  he  may  determine  his  will  when  he  thinks  fit. 
Such,  however,  must  be  taken  to  be  strict  tenancies  at  will,  and  not 
from  year  to  year  {z). 

(?)  Shopland  v.  Rydler,  Cro.  Jac.  55  ;  Gyhson  v.  Searls,  Cro.  Jac.  84,  176. 
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Chapter  II. 
Sect.  1. —  Generally.  Sect,  i. 

Every  person  who  is  not  rendered  incompetent  by  some  legal  dis-  General  Rule, 
ability  is  capable  of  being  a  lessee. 


Sect.  2. — To  Ecclesiastical  Persons. 
By  1  &  2  Vict.  c.  106,  s.  28,  "  it  shall  not  be  lawful  for  any  spiritual  To  Ecclesias- 
person,  holding  any  cathedral  preferment  or  benefice,  or  any  curacy  "'^^^  Persons, 
or  lectureship,  or  who  shall  be  licensed  or  otherwise  allowed  to  per- 
form the  duties  of  any  ecclesiastical  office  whatever,  to  take  to  farm 
for  occupation  by  himself,  by  lease,  grant,  words  or  otherwise,  for 
term  of  life,  or  of  years,  or  at  will,  any  lands,  exceeding  eighty  acres 
in  the  whole,  for  the  purpose  of  occupying,  or  using,  or  cultivating 
the   same,   without   the  permission  in  writing  of  the  bishop  of  the 
diocese,  specially  given  for  that  purpose  under  his  hand  ;  and  every 
such  permission  to  any  spiritual  person  to  take  to  farm,  for  the  pur- 
pose aforesaid,  any  greater  quantity  of  land  than  eighty  acres,  shall 
specify  the  number  of  years,  not  exceeding  seven,  for  which  such 
permission  is  given  :  and  every  such  spiritual  person,  who  shall,  with- 
out such  permission,  so  take  to  farm  any  greater  quantity  of  land  than 
eighty  acres,  shall  forfeit  for  every  acre  of  land  above  eighty  acres,  so 
taken  to  farm,  the  sum  of  forty  shillings  for  each  year  during  or  in 
which  he  shall  so  occupy,  use  or  cultivate  such  land,  contrary  to  the 
provisions  aforesaid."     By  sect.    124,  the   word  "benefice"  is  ex- 
plained to  mean  benefices  with  cure  of  souls,  and  no  others ;  and  to 
comprehend    all   parishes,   perpetual    curacies,    donatives,    endowed 
pubHc    chapels,    parochial    chapelries,    and    chapelries    or    districts 
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Chapter  II.   belonging  01"  reputed  to  belong,  or  annexed  or  reputed  to  be  annexed, 

'—^ —  to  any  church  or  chapel. 

A  lease  made  contrary  to  these  provisions  is  not  void,  but  voidable 

merely  on  an  information  brought  for  holding  a  quanty  of  land  above 

eighty  acres. 


The  Mortmain 
Acts. 


Sect.  3. —  To  Trustees  for  Charitable  Uses. 

Leases  of  land  in  England  or  Wales  to  trustees  for  charitable  uses, 
must  (like  other  conveyances)  be  made  according  to  the  Mortmain 
Acts  ia).  They  must  be  by  deed,  sealed  and  delivered  in  the  presence 
of  two  or  more  credible  witnesses,  twelve  calendar  months  at  least 
before  the  death  of  the  grantor,  and  inrolled  in  chancery  within  six 
calendar  months  next  after  the  execution  thereof,  and  must  be  made 
to  take  effect  in  possession  for  the  charitable  use  intended  imme- 
diately from  the  making  thereof,  and  be  without  any  power  of  revo- 
cation, reservation,  trust,  condition,  limitation,  clause  or  agreement 
whatsoever  for  the  benefit  of  the  grantor,  or  of  any  person  or  persons 
claiming  under  him,  other  than  and  except  such  as  are  specially 
permitted  by  the  24  Vict.  c.  9.  A  deed  which  is  merely  colourable 
as  to  the  consideration,  and  which  is  framed  to  evade  the  provisions 
of  the  Mortmain  Act,  is  fraudulent  and  void  as  against  the  grantor's 
heir  {b). 

The  Mortmain  Acts  do  not  extend  to  lands  in  Scotland  or  Ireland, 
nor  to  grants,  &c.  to  the  Universities  of  Oxford  or  Cambridge,  or 
any  colleges  or  houses  of  learning  therein,  or  to  the  Colleges  of  Eton, 
Winchester  or  Westminster.  When  lands  are  already  in  mortmain, 
a  lease  thereof  to  charitable  uses  is  not  within  the  9  Geo.  2,  c.  36  (c). 


To  Infants, 
when  void  or 
voidable. 


Sect.  4. —  To  Infants. 

Leases  to  infants  are  not  absolutely  void,  but  voidable  by  them 
upon  attaining  their  majority;  thus,  where  in  an  action  for  rent  the 
defendant  pleaded  infancy  at  the  time  of  the  lease  made,  the  court 
held  upon  demurrer,  that  the  lease  was  voidable  only  at  the  election 
of  the  infant,  and  the  defendant  not  having  refused  and  waived  the 
land  before  the  rent-day  came,  although  he  came  of  age  before  that, 
and  it  not  being  shown  to  the  court  that  the  rent  was  greater  than 
the  value  of  the  land,  the  plaintiff  had  judgment  (c?).  And  it  would 
seem  that  an  infant  who  has  taken  possession  under  a  lease  which  is 
disadvantageous  to  him,  is  liable  if  he  has  not  disclaimed  on  attaining 


(a)  9  Geo.  2,  c.  36;    as  amended  by  9 
Geo.  4,  c.  85 ;   24  Vict.  c.  9. 

(b)  Doe  d.  Williains  v.  Lloyd,  5  Bing.  N. 
C.  74L 

(c)  Walker  v.   Richardson,  2   M.    &   W. 


882;    Att.-Gen.  v.  Glyn,  12  Sim.  84;    Ash- 
ton  V.  Jones,  8  W.  R.  633,  M.  R. 

id)  Bull.  N.  P.  177  ;  Ketsey's  case,  Cro. 
Jac.  320  ;  Baylis  v.  Dyneley,  3  M.  &  S. 
477. 
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his  full  age(e).     Even  during  infancy  he  may  be  liable  for  the  use    Chapter  li. 

W  p  f\  rri       A 

and  occupation  of  necessary  lodgings  or  apartments  suitable  to  his  state  — 

and  degree  (/).  Where  an  infant  rented  a  house,  and  exercised  his 
trade  as  a  barber  therein,  it  was  held  that  it  was  properly  left  to  the 
jury  to  decide  whether  it  came  within  the  term  of  necessaries  iy). 
It  would  appear  that  there  is  no  difference  between  a  trade  carried 
on  by  a  minor,  and  his  occupation  of  a  house  in  a  manual  employ- 
ment ;  and  that  he  is  not  liable  for  the  rent  of  a  house  taken  for 
either  purpose  {g). 

The  election  to  avoid  a  lease  must  be  made  by  the  infant  within  Election  to 
a  reasonable  time  after  he  attains  his  full  age  ;  and  it  would  seem  made, 
that  an  acquiescence  of  four  months  after  majority  would  preclude  an 
infant  from  afterwards  disaffirming  a  lease  {h).     An  acquiescence  for 
so  long  a  period  would  be  evidence  from  which  a  jury  might  infer  an 
affirmance  of  the  lease. 

If  the  infant  lessee  elects  to  annul  the  lease,  he  cannot  recover  the 
consideration  paid  for  it,  although  subsequent  events  may  effect  a 
complete  failure  of  the  object  for  which  such  consideration  was 
given  (A). 

If  a   person  jointly  interested  with  an  infant  in  a  lease  obtain  a  Infant  jointly 
renewal  to  himself  only,  and  the  lease  prove  beneficial,  he  shall  be  IJ^^h"^ another, 
held  to  have  acted  as  trustee,  and  the  infant  may  claim  his  share  of 
the  benefit ;  but  if  it  do  not  prove  beneficial,  he  must  take  it  upon 
himself(i). 

By  1  Will.  4,  c.  65,  s.  12,  leases  to  infants  may,  under  the  direc-  Renewal  of 
tion  of  the  Courts  of  Equity,  be  surrendered  and  renewed.  fantr^  *°   "' 


Sect.  5. —  To  Married  Women. 

A  married  woman  may  be  a  lessee,  her  husband's  express  assent  to  Married 
the  lease  not  being  necessary,  as  the  estate  vests  until  he  signifies  his  beTessees!'' 
dissent  (k).      She    may,   however,   avoid  it  after  his  death  (/).      A 
married  woman  living  separate  from  her  husband  may,  by  taking  a 
lease,  bind  her  separate  estate  for  payment  of  the  rent  and  perform- 
ance of  the  covenants  {m). 

If  a  lease  be  made  to  a  husband  and  wife,  the  wife  cannot  disasree  Leases  toHus 
to  it  during  the  life  of  her  husband,  and  if  she  acquiesce  after  his 
death,  she  vvill  be  liable  for  all  arrears  of  rent  which  accrued  during 
his  lifetime,  and  may  be  charged  with  waste  during  the  coverture  (n). 

(>)  North-Western  R.   Co.  v.  M'Michael,  (k)  Swaine  v.   Holman,   Hob.   204;    Co. 

5  Exch.  128.  Lit.  3  a. 

(/)  Hands  v.  Slaney,  8  T.  R.  578.  (/)  Co.  Lit.  3  a. 

(g)  Lowe  V.   Griffiths,   1    Scott,   458  ;  1  (to)   Gaston  v.  Frankum,  2  De  G.  &  Sm. 

Hodges,  30.  561  ;   Fry,  s.  157. 

(,h)  Holmes   V.    Blogg,   8   Taunt.   35;  1  (w)  2  Inst.  303;    2  Roll.  827,  1.  10,  25; 

Moo.  466.  Com.  Dig.  tit.  Baron  and  Feme  (S.  2). 

(i)  Ex  parte  Grace,  1  B.  &  P.  376. 


band  and  Wife. 
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Chapter  II.    But  it  is  said,  however,  that  if  there  be  any  special  covenants  inserted 

__^^' in  the  lease,  she  is  not  bound  by  them  after  the  death  of  her  husband, 

although  she  continues  tenant  by  force  of  the  demise  (o). 

Renewal  of  By  1  Will.  4,  c.  65,  s.  12,  leases  to  married  v^'omen  may,  under  the 

Leases  to  mar-  directions  of  the  Courts  of  Equity,  be  surrendered  and  renewed, 
ried  ^^  omen.  •* 


Liability  of. 


Renewal  of 
Leases. 


Sect.  6.—  To  Lunatics. 

Idiots  and  lunatics  may  take  leases  for  their  benefit  (j9).  Use  and 
occupation  cannot  be  maintained  on  a  written  agreement  entered  into 
by  a  lunatic  to  take  a  house  which  is  unnecessary,  if  the  lessor  was 
aware  of  it,  and  took  advantage  of  the  lunatic's  situation  (^). 

Committees  of  lunatics  may,  by  16  &:  17  Vict.  c.  70  (r),  under  the 
directions  of  the  Lord  Chancellor,  surrender  leases  and  take  new  ones 
for  the  benefit  of  the  lunatics. 


When  they 
may  be  Les- 
sees. 


Sect.  7. —  To  Persons  Outlawed  or  Attainted. 
Outlaws  may  be  lessees  (s) ;  but  leases  taken  by  them  for  chattel 
interests  are  forfeited  to  the  crown,  whether  the  outlawry  be  in  a  civil 
or  criminal  case  {t);  but  outlawry  in  a  civil"  action  does  not  occasion 
a  forfeiture  of  freehold  leases  {u).  Leases  taken  by  an  outlaw  in  his 
character  of  executor  are  not  forfeited  to  the  crown  (a;).  Persons 
attainted  of  treason  or  felony  may  be  lessees ;  but  their  leases  become 
forfeited  to  the  crown  iy). 


Naturalization 
of  Aliens. 

Alien  Friends 
may  take  and 
hold  Personal 
Estate ;  except 
Chattels  real. 


Alien  Friends 
may  take  and 
hold  Land  for 
Twenty-one 
Years,  for  cer- 
tain Purposes. 


Sect.  8. —  To  Aliens. 

By  7  &  8  Vict.  c.  66,  ahens  may  become  naturalized,  pursuant  to 
the  provisions  of  that  act  (2?). 

By  sect.  4,  "  every  alien,  being  the  subject  of  a  friendly  state,  shall 
and  may  take  and  hold,  by  purchase,  gift,  bequest,  representation  or 
otherwise,  every  species  of  personal  property,  except  chattels  real  (a), 
as  fully  and  effectually,  to  all  intents  and  purposes,  and  with  the  same 
rights,  remedies,  exemptions,  privileges  and  capacities,  as  if  he  were 
a  natural-born  subject  of  the  United  Kingdom." 

By  sect.  5,  "  every  alien  now  residing  in,  or  who  shall  hereafter 
come  to  reside  in,  any  part  of  the  United  Kingdom,  and  being  the 
subject  of  a  friendly  state,  may  by  grant,  lease,  demise,  assignment, 
bequest,  representation  or  otherwise,  take  and  hold  any  lands,  houses 
or  other  tenements  for  the  jJitrpose  of  residence  or  of  occupation,  hy 


(0)  1  Roll.  Abr.  349,  pi.  2  ;  Brown).  31  ; 
Dyer,  13  b. 

(p)  Co.  Lit.  2  b. 

iq)  Dane  v.  Viscountess  Kirkwall,  8  C.  & 
P.  679. 

(r)  Ante,  4-6. 

(»)  Knowles  V.  Powel,  Owen,  116. 

(t)  Reed  v.  Ward,  1   Lev.  8  ;    Brit  ton  v. 


Cole,  I  Salk.  395. 

(«)  2  Uoll.  Abr.  807;  Com.  Dig.  tit. 
Utlagary  (D.  3). 

{x)  Com.  Dig.  tit.  Utlagary  (D.  3). 

<?/)  Co.  Lit.  2  b;  Shep.  "Touch.  235; 
Cole  Ejec.  573. 

(«)  Cole  Ejec.  ciiap.  lix. 

(a)  I.e.,  terms  of  years. 
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hhn  or  her,  or  his  or  her  servants,  or  for  the  purpose  of  any  business,    Chapter  ii. 

ti-ade  or  manufacture  for  any  term  of  years  not  exceeding  twenty-one  U 

years,  as  fully  and  effectually,  to  all  intents  and  purposes,  and  with 
the  same  rights,  remedies,  exemptions  and  privileges,  except  the  right 
to  vote  at  elections  for  members  of  parliament,  as  if  he  were  a  natural 
born  subject  of  the  United  Kingdom." 

Sect.   15  reserves  to  aliens  their  rights  and  privileges,  as  to  the  Prior  Rights  of 
possession  of  real  or  personal  property,  as  amply  as  they  were  enjoyed  affected"by  this 
before  the  act.     Just  before  the  passing  of  this  act  the  court  refused  Act. 
to  nonsuit  in  ejectment,  when  title   was  made   in  a  woman  whose 
husband  was  an  alien  (b). 

The  stat.  32  Hen.  8,  c.  16,  s.  13,  made  leases  of  dwelling-houses  or  32Hen.8,c.l6, 
shops  granted  to   any  stranger  artificer   void;    yet   if  such   artificer  of  Dwelling- 
occupied  a  dwelling-house  or  shop  under  an  aqreement,  which  did  not  houses  or 

^  ,  »       _  ,  '  ^       ^  '  .  Shops  to  Arti- 

amount  to  a  lease,  or  ir  he  were  tenant  from  year  to  year,  or  tor  a  ficers,  void. 

shorter  time,  an  action  for  use  and  occupation  would  lie  against  him 
notwithstanding  that  statute  (c).  That  act  applied  only  to  such  Decisions 
buildings  as  were  "  dwelling-houses  or  shops,"  but  not  to  others,  such  *^^'"^°"- 
as  barns,  stables,  churches  and  the  like(fZ).  It  applied  not  only  to 
leases,  but  also  to  agreements  for  leases  to  aliens  {e),  or  to  third 
persons  on  behalf  of  aliens,  made  to  evade  the  act  {f).  But  it  did 
not  extend  to  assignments  to  aliens  of  leases  previously  granted  to 
natural  born  subjects  (^).  It  is  now  in  effect  repealed  or  superseded 
to  a  considerable  extent  by  the  7  &  8  Vict.  c.  66,  s.  5  (/*).  An  alien 
friend  may  occupy  a  tenement,  and  carry  on  his  trade  there  like 
another  person,  and  has  therefore  an  interest  which  enables  him  to 
gain  a  settlement  by  renting  the  tenement  (i). 

Alien  enemies  cannot  hold  leases  for  the  purpose  of  habitation  or  Alien  Enemies, 
commerce,  or  for  any  other  purpose. 


Sect.  9. —  To  Denizens. 
A  denizen  is  an  alien  born,  but  who  has  obtained  ex  donatione  regis  When  Deni- 
letters-patent  to  make  him  an  English  subject  (k).    A  denizen  occupies  lTsLTs^^  ^^ 
a  middle  state,  between  an  alien  and  a  natural  born  subject,  and  par- 
takes of  both  {I).    He  may  take  lands  by  purchase  or  devise,  and  may 
be  a  lessor  or  lessee,  Hke  a  natural  born  subject  (m),  but  he  cannot 
take  any  grant  of  lands,  &:c.  from  the  crown  (n). 

(6)  Doe  d.  Miller  v.  Rogers,  1  C.  &  K.  129. 
390;  Cole  Ejec.  580.            '  (/i)  Cole  Ejec.  578. 

(c)  Jevensw.  Harridge,  1  Saund.  6  ;   Pil-  (i)  Rex  v.   Eastbourne,  4  East,    107;    1 

hington  v.  Peach.  2  Show.  135.  Blac.  Com.  372. 

(rf)  Jevens  v.  Harridge,  1  Saund.  6.  (k)  Co.  Lit.  129  a;   Cole  Ejec.  576. 

(e)  Lapierre  v.  Mcintosh,  9  A.  &  E.  857  ;  (0   Calvin's  case,  7  Co.  R.  6  ;  25  b  ;  Cole 

1  P.  &  D.  629.  Ejec.  576. 

(/)  Bailey   v.    Cathrey,   1    Dowl.,  N.   S.  (m)   1    Blac.  Com.    374;    Bendl.  10,  pi. 

*^6-  40;   32  Hen.  8,  c.  16,  s.  13. 

{g)    Wootten  V.  Stefenoni,    12    M.   &   W.  In)   12  &  13  Will.  3,  c.  2. 
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Chapter  II. 
Sect.  10. 

Leases  to  Cor- 
porations. 


Leases  by  Cor- 
porations to 
their  oivn 
Members. 


Sect.  10. —  To  Corporations. 

A  corporation  aggregate  may  take  any  chattel,  as  a  lease,  &c.,  in  its 
corporate  capacity,  which  shall  go  in  succession,  because  it  is  always 
in  being  (o).  But  regularly  no  chattel  shall  go  in  succession  in  case 
of  a  sole  corporation  ;  therefore,  if  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  and  the  bishop  die,  it  shall  not  go  to  his 
successors,  but  to  his  executors  (p) :  by  custom  however  it  may,  as  in 
the  instance  of  the  Chamberlain  of  London  {q). 

One  individual  of  a  corporation  aggregate  cannot  take  a  lease  from 
the  corporation (r).  A  corporation  sole  cannot  make  a  lease  to  himself 
in  his  natural  capacity  (r) ;  but  there  is  no  objection  to  such  a  lease 
being  made  in  trust  for  the  grantor.  Nor  can  one  member  of  a  cor- 
poration aggregate  make  a  lease  of  corporate  lands  to  another  mem- 
ber ;  thus,  a  dean  cannot  make  a  lease  to  his  chapter  (r),  nor  vice 
versa.  But  a  lease  may  be  made  by  the  dean  and  chapter  to  one  of 
the  prebendaries,  as  a  prebendary  is  not  an  integral  part  of  the  body 
politic  (r).  Where  land  was  let  to  the,  church  wardens  and  overseers 
of  the  poor,  jointly  with  the  surveyors  of  the  highways,  and  their  suc- 
cessors, it  was  held  that  it  was  not  a  case  within  the  above  act,  though 
let  at  a  vestry  meeting  and  for  the  purposes  of  the  poor,  and  that 
therefore  the  parties  were  individually  liable  (s). 


Sect.  11. — To  Canal  and  Railway  Companies. 
By  21  &  22  Vict.  c.  75,  s.  3,  "  notwithstanding  anything  contained 
in  the  said  recited  act  of  the  ninth  year  of  her  Majesty  (^),  it  shall  not 
be  lawful  for  any  canal  or  navigation  company,  being  also  a  railway 


Canal  Com- 
panies, being 
also  Railway 
Companies, 

Leases  of  other  company,  or  entitled  to  work  any  railway  constructed  under  the  au- 
Undertakings,    thority  of  any  act  of  parliament,  hereafter  to  accept  a  lease  of  the 

specially  au- 
thorized. 


whole  or  any  part  of  the  undertaking  of  any  other  railway  and  canal 
company,  or  of  any  canal  or  navigation  company,  or  of  the  tolls,  dues 
or  charges  upon  or  in  respect  of  the  whole  or  any  part  of  any  such 
undertaking,  except  under  the  powers  of  some  act  or  acts  heretofore 
passed  or  to  be  hereafter  passed  in  which  the  parties  to  any  such  lease 
shall  be  specially  named  and  authorized  to  enter  into  the  same." 


Leases  of  not 
more  than 
Twenty  Acres 
in  the  whole. 


Sect.  12. —  To  Churchwardens  and  Overseers. 

By  59  Geo.  3,  c.  12,  s.  12,  churchwardens  and  overseers  may, 
with  the  consent  of  the  vestry,  purchase,  or  hire  or  take  on  lease  for  and 
on  account  of  the  parish,  any  suitable  portion  or  portions  of  land 
within  or  near  to  the  parish  not  exceeding  twenty  acres  in  the  whole, 
and  employ  paupers  to  cultivate  the  same.     And  by  sect.  13,  they 


(o)  Bac.  Abr.  tit.  Corporations  (E.  4). 
(p)  Co.  Lit.  46  b. 
{q)  2  Bac.  Abr.  14. 


(r)  Salter  v.  Grosvener,  8  Mod.  303. 
(«)    Uthwaft  V.  Elkins,  13  M.  &  W.  772. 
(0  8  &  9  Vict.  c.  42,  S9.  8—11. 
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may,  with  such  consent,  demise  portions  of  such  land  to  industrious   Chapter  II. 
paupers  (^^).     By  sect.  17,  all  such  land  shall  be  conveyed,  demised  LZ^ — ! — 


and  assured  unto  them  and  their  successors,  and  they  are  to  take  and 
hold  the  same  "  in  the  nature  of  a  body  corporate  for  and  on  behalf 
of  the  parish."  Where  land  was  let  to  the  churchwardens  and  over- 
seers of  the  poor,  jointly  with  the  surveyors  of  the  highways  and 
their  successors,  it  was  held  that  it  was  not  a  case  within  the  above 
act  though  let  at  a  vestry  meeting  and  for  the  purposes  of  the  poor, 
and  that  therefore  the  parties  were  individually  liable  (y).  A  demise  ' 
to  churchwardens  and  overseers  in  their  name  of  office  would  be  good, 
and  no  acceptance  thereof  under  any  common  seal  need  be  alleged  in 
pleading  {x).  They  are  not  exactly  a  corporation,  but  only  a  quasi 
corporate  body  of  a  peculiar  kind  (y). 

Guardians  of  unions  may,  by  order  of  the  Poor  Law  Commissioners  Leases  to 

,.,  n       1  1'1-iT  o  •  11  Guardians  of 

and  with  consent  of  rate-payers,  hire  buildings  for  union  workhouses,  unions,  for 
&C.  pursuant  to  4  &  5  Will.  4,  C.  76,  S.  23.  Workhouses. 


Sect.  13. —  To  Trustees  of  Public  Baths  and  Wash-houses. 

By  9  &  10  Vict.  c.  74,  intituled  "An  Act  to  encourage  the  Esta-  9  &  lo  Vict, 
blishment  of  Public  Baths  and  Wash-houses,"  after  providing  in  what 
manner  the  act  may  be  adopted  by  municipal  corporations,  or  (with 
the  approval  of  one  of  her  Majesty's  principal  secretaries  of  state),  by 
any  parish  in  England  not  within  any  such  incorporated  borough,  and 
for  the  appointment  of  commissioners  for  carrying  that  act  into  exe- 
cution in  any  such  parish.  Sect.  27  enacts,  "  that  the  council  of 
any  such  borough,  and  the  commissioners  with  the  approval  of  the 
vestry  of  any  such  parish,  may,  if  they  shall  think  fit,  contract  for  the 
purchase  or  lease  of  any  baths  and  wash-houses  already  or  hereafter 
to  be  built  and  provided  in  any  such  borough  or  parish,  and  appro- 
priate the  same  to  the  purposes  of  this  act,  with  such  additions  or 
alterations  as  they  shall  respectively  deem  necessary;"  and  the  trus- 
tees of  any  such  public  baths  and  wash-houses,  with  such  consent  as 
therein  mentioned,  are  authorized  to  sell  and  lease  the  same  to  the 
said  council  or  commissioners. 

When  a  municipal  corporation  provides  baths  and  wash-houses 
under  the  provisions  of  this  act,  the  property  becomes  vested  in  the 
body  corporate  with  all  incidental  liabilities,  and  not  in  the  council  («). 

(«)  Ante,  31..  (y)   Gouldsworth  v.  Knight,  11  M.  &  W. 

(V)   Uthwatt  V.  Elkins,  13  M.  &  W.  772.  337  ;  Cole  Ejec.  60-5. 

(x)  Smith  V.  Adkins,  8  M.  &  W.  362  ;    1  (z)  Cowley  v.  Mayor,  ^c.  of  Sunderland, 

Dowl.,  N.  S.  129.  6H.  &N.5()5. 
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Sect.  1*.  Sect.  14. —  Of  Land  for  Free  Public  Libraries,  Museums,  Sec 

18  &  19  Vict.         By  "The  Public  Libraries  Act,  1855"  (18  &  19  Vict.  c.  70),  s.  18, 
I  ^  d'  ^&  ^         *'  ^^^^  council  of  any  borough,  and  the  board  of  any  district  respec- 
may  be  appro-    tively  may  from  time  to  time,  with  the  approval  of  her  Majesty's 
chased'or  wi'^td  treasury,  appropriate  for  the  purposes  of  this  act  any  lands  vested,  as 
for  the  pur-        the  case  may  be,  in  a  borough,  in  the  mayor,  aldermen  and  burgesses, 
poses  o     IS       ^^^  .^  ^  district  in  the  board  ;  and  the  council,  board  and  commis- 
,sioners  respectively  may  also,  with  such  approval,  purchase  or  rent 
any  lands  or  any  suitable  buildings ;  and  the  council  and  board  and 
commissioners  respectively  may,  upon  any  lands  so  appropriated,  pur- 
chased or  rented  respectively,  erect  any  buildings  suitable  for  public 
libraries  or  museums  or  both,  or  for  schools  for  science  or  art,  and 
may  apply,  take  down,  alter  and  extend  any  buildings  for  such  pur- 
poses, and  rebuild,  repair  and  improve  the  same  respectively,  and  fit 
up,  furnish  and  supply  the  same  respectively  with  all  requisite  fur- 
niture, fittings  and  conveniences." 


Sect.  15. —  To  Ratepayers  for  Public  Improvements. 
Lease  to  Rate-       By  23  k  24  Vict.  c.  30,  intituled  "  An  Act  to  enable  a  Majority  of 
Public  Im-        Two-Thirds  of  the  Ratepayers  of  any  Parish  or  District,  duly  as- 
provements,       sembled,  to   rate  the'ir  District  in  aid   of  Public  Improvements  for 

pursuant  to  t-»         r>         •  i  •  •         •       • 

23  &  24  Vict,     general  Benefit  within  their  District  "  (sect.  1),  "  it  shall  be  lawful  for 
^'     '  the  ratepayers  of  any  parish  maintaining  its  own  poor,  the  population 

of  which,  according  to  the  last  account  from  time  to  time  taken 
thereof  by  the  authority  of  parliament,  exceeds  five  hundred  persons, 
to  purchase  or  lease  lands,  and  to  accept  gifts  and  grants  of  land,  for 
the  purpose  of  forming  any  public  walk,  exercise  or  play  ground,  and  to 
levy  rates  for  maintaining  the  same,  and  for  the  removal  of  any  nuis- 
ances or  obstruction  to  the  free  use  and  enjoyment  thereof  and /or  im- 
proving any  open  walk  or  footpath,  or  placing  convenient  seats  or 
shelters  from  rain,  ^nA  for  other  purposes  of  a  similar  nature."  By 
sect  2,  "  this  act  may  be  adopted  for  any  borough,  or  for  any  parish 
having  a  population  of  five  hundred  or  upwards  (according  to  the  last 
account  taken  by  authority  of  parliament),  in  the  same  manner  as  the 
act  of  the  9  &;  10  Vict.  c.  74,  may  be  adopted  in  such  borough  or 
parish."  The  act  contains  five  other  sections.  Any  rate  under  this 
act  shall  not  exceed  sixpence  in  the  pound  (s.  7). 
To  Inhabitants       A  lease  Cannot  generally  be  made  to  the  inhabitants  of  a  parish  or 

of  a  Parish  or  .  ^  "^  '^ 

Township  township,  because  they  cannot   take   as  such,  not  being  a  corporate 

generally.  body  (a). 

(a)    Weekly  \.  Wildman,  1  Ld.  Rayni.  405,  407  ;   Abbot  v.    Weekly,   1   Lev.  176  j   Lock- 
wood  V.  Wood  (in  error),  6  Q.  B.  66. 
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Sect.  16.— To  Trustees  of  Renewable  Leaseholds.  ^SEcr?(i!^' 

By  23  &  24  Vict.  c.  145,  s.  8,  "  it  shall  be  lawful  for  any  trustees  ;;         ~~     ' 

J  ,  '  '  .  „  .  Kenewal  of 

of  any  leaseholds  for  lives  or  years  whicli  are  renewable  from  time  to  Leases  by 
time,  either  under  any  covenant  or  contract  or  by  custom  or  usual  '""^'^^^• 
practice,  if  they  shall  in  their  discretion  think  tit,  and  it  shall  be  the 
duty  of  such  trustees,  if  thereunto  required  by  any  person  having  any 
beneficial  interest,  present  or  future  or  contingent,  in  such  leaseholds, 
to  use  their  best  endeavours  to  obtain  from  time  to  time  a  renewed 
lease  of  the  same  hereditaments  on  the  accustomed  apd  reasonable 
terms,  and  for  that  purpose  it  shall  be  lawful  for  any  such  trustees  from 
time  to  time  to  make  or  concur  in  making  such  surrender  of  the  lease 
for  the  time  being  subsisting,  and  to  do  all  such  other  acts  as  shall  be 
requisite  in  that  behalf;  but  this  section  is  not  to  apply  to  any  case 
where  by  the  terms  of  the  settlement  or  will  the  person  in  possession 
for  his  life  or  other  limited  interest  is  entitled  to  enjoy  the  same  with- 
out any  obligation  to  renew  the  lease  or  to  contribute  to  the  expense 
of  renewing  the  same." 

By  sect  9,  money  required  for  renewal  of  leases,  &c.  may  be  raised 
by  mortgage. 


Sect.  17. —  To  Assignees  of  Bankrupts. 
An  assignee  of  a  bankrupt  cannot  become  a  lessee  of  the  bankrupt's  Leases  to  As- 
estate ;  if  therefore  instead  of  selling  the  estate  he  take  a  lease  of  it,  Bankrupts. 
he  will  be  accountable  for  all  the  profits,  and  must  sustain  the  loss,  if 
any  (b). 


Sect.  18. —  To  Agents  and  Trustees. 

With  respect  to  agents  and  other  persons  whose  duties  are  to  pro-  Leases  to 
tect  their  principals  and  to  prevent  the  property  from  being  let  at  an  ^&^"*^' 
undervalue.  Courts  of  Equity  view  with  considerable  jealousy  con- 
tracts entered  into  for  leases  to  them.  It  is  incumbent  on  a  person  in 
the  situation  of  an  agent  to  show  that  the  transaction  is  perfectly  fair 
and  reasonable,  and  that  a  just  consideration  has  been  given  by  him 
for  a  lease  obtained  from  his  principal  (c).  The  same  observation  also 
applies  to  persons  in  the  situation  of  debtor  and  creditor,  attorney  and 
client,  and  mortgagor  and  mortgagee  {d). 

If  a  lease  be  made  to  trustees,  they  will  be  personally  liable  to  the 
rent  and  covenants.  But  their  cestui  que  trusts  will  not  be  liable, 
even  in  equity  {e). 

(b)  Ex  parte  Hughes  and  Ex  parte  Lyon,        fVebb  v.  Rorke,  ib.,  661  ;   Fisher,  s.  873. 

6  Ves.  617.  (e)    Walters  v.  The  Northern  Coal  Mining 

(c)  Lord  Kingsland  v.  Barnewell,  4  Bro.        Co.,  5  De  G.,  M.  &  G.  629 ;  25  L.  J.,  Chan. 
P.  C.  154.  633  ;  2  Jur.,  N.  S.  1. 

{d)   Gubbi7is  v.  Creed,  2  Sch.  &  Lef.  214; 
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Sect.  1. — Corporeal  and  Incorporeal  Hereditaments. 
Leases  for  life,  or  for  years,  or  from  year  to  year,  may  be  made  of 
anything  corporeal  or  incorporeal  which  lies  in  livery  or  grant  (a). 
Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent 
objects,  as  land,  houses,  &c.,  and  were,  before  the  8  &;  9  Vict.  c.  106, 
said  to  lie  in  livery;  but,  by  sect.  2  of  that  act,  all  corporeal  tenements 
and  hereditaments  shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in^  grant  as  well  as  in  livery.  An 
incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  corporeal 
(whether  real  or  personal),  or  concerning,  or  annexed  to,  or  exer- 
cisable within  the  same  (6).  Incorporeal  hereditaments  are,  generally 
speaking,  capable  of  being  demised ;  but  such  demise,  even  for  less 
than  three  years,  must  be  by  deed,  for  they  lie  in  grant  and  not  in 
livery  (c).  Incorporeal  hereditaments  are  principally  these :  viz.,  ad- 
vowsons, tithes  and  tolls,  commons  and  estovers,  ways,  offices,  fran- 
chises, corrodies  and  pensions,  and  annuities  (c?).  Where  there  is  a 
demise  of  premises,  and  an  entire  rent  reserved,  if  any  part  of  the  pre- 
mises cannot  be  legally  demised,  the  whole  is  void  (e). 

Goods  and  chattels  may  be  let  for  years,  though  the  interest  of  the 
lessee  therein  differs  from  the  interest  which  he  has  in  lands.  If  a 
man  lease  for  years  a  stock  of  live  cattle,  such  lease  is  good,  and  the 
lessee  shall  have  the  use  and  profits  of  them  during  the  term ;  but  he 
cannot  destroy,  kill,  sell  or  give  them  away  without,  it  seems,  being 
liable  to  an  action  of  trespass  {f).  The  lessor,  however,  has  not  any 
reversion  in  them,  as  in  the  case  of  lands,  to  grant  over  to  another 
either  during  the  term  or  after,  till  the  lessee  has  re-delivered  them  to 
him ;  for  the  lessor  has  only  a  possibihty  of  property  in  case  they  all 
outlive  the  term ;  for  if  any  of  them  die  during  the  term,  the  lessor 


(a)  Shep.  Touch.  268. 
(/;)  Co.  Lit.  19  h,  20  a. 
(c)  Mayfield  v.   Robinson,  7  Q.  B.  486; 
Wood  V.  Leadbitter,  13  M.  &  W.  839. 


(^d)  Rex  V.  Alresford,  1  T.  R.  358  ;    Mus- 
grave  v.  Cave,  Willes,  323  ;    1  Inst.  9. 
(c)  Doe  d.  Griffith  v.  Lloyd,  3  Esp.  78. 
(/)  Ibid.;  Lit.  s.  71. 
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cannot  have  them  apain  after  the  term;  and  during  the  term  he  has  Chapter  ill. 

T  F"  CT      1  • 

nothing  to  do  with  them,  and  consequently  of  such  as  die,  the  pro-  '■ 

perty  vests  absohitely  in  the  lessee.  So,  whether  they  live  or  die,  yet 
all  the  young  ones  coming  of  them,  as  lambs,  calves,  &c.,  belong  abso- 
lutely to  the  lessee  as  profits  arising  and  severed  from  the  principal, 
since  otherwise  the  lessee  would  pay  his  rent  for  nothing ;  and  there- 
fore this  differs  from  a  lease  of  dead  goods  and  chattels,  for  there,  if 
anything  be  added  for  the  repairing,  mending  or  improving  thereof, 
the  lessor  shall  have  the  improvements  and  additions,  together  with 
the  principal,  after  the  lease  ended,  because  they  cannot  be  severed 
without  destroying  or  spoiling  the  principal  {g). 


Sect.  2. — Advowsons. 
An  advowson  (advocatio)  is  the  ri^ht  of  presentation  to  a  church  or  Leases  of 

,,^  »,i  1-^1         1  -i.ii  J  Advowsons. 

ecclesiastical  benefice.  Although  it  has  been  said  that  an  advowson 
cannot  properly  be  the  subject  of  a  demise,  on  the  ground  that  as  no 
profit  is  permitted  to  accrue,  no  rent  can  be  reserved,  nor  any  services 
performed  to  the  proprietor  (/«) ;  yet  this  does  not  seem  to  be  quite 
correct ;  for  a  lease  may  be  made,  not  only  of  lands,  but  of  all  other 
hereditaments  (i),  such  as  advowsons,  tithes,  offices  not  concerning 
the  administration  of  justice,  and  the  hke(A);  and  the  lessee  of  tithes, 
advowsons,  or  any  incorporeal  hereditament,  would  be  liable  to  an 
action  for  the  rent  agreed  upon(Z).  An  advowson  is  a  tenement  (m). 
Where  a  lessee  for  years  of  an  advowson  was  presented  to  the  bene- 
fice by  the  lessor,  it  was  adjudged  to  be  a  surrender  of  his  term  {n). 


Sect.  3. —  Tithes  and  Tolls. 
By  5  Geo.  3,  c.  17,  intituled  "  An  Act  to  confirm  all  Leases  already  5Geo.3,  c.  17. 

-  _  TiPfisps  oi 

made  by  Archbishops  and  Bishops,  and  other  Ecclesiastical  Persons,  Tithes. 
of  Tithes  and  other  Incorporeal  Hereditaments,  for  one,  two  or  three 
Life  or  Lives,  or  twenty-one  Years;  and  to  enable  them  to  grant  such 
Leases,  and  to  bring  Actions  of  Debt  for  the  recovery  of  Rents  re- 
served and  in  Arrear  on  Leases  for  Life  or  Lives,"  persons,  having 
any  spiritual  or  ecclesiastical  promotions,  are  enabled  to  grant  leases 
of  tithes,  tolls  or  other  incorporeal  inheritances,  solely  and  without 
any  lands  or  corporeal  hereditaments,  for  one,  two  or  three  life  or 
lives,  or  for  any  term  not  exceeding  twenty-one  years,  which  shall  be 
"  as  good  and  effectual  in  law  against  such  archbishop,  bishop,  masters 

(g)  Bac.  Abr.  tit.  Leases  (A.) ;   Collins  v.  (0  2  Woodd.  69  ;    Rog.  Ecc.  L.  17;  Co.. 

Harding,  Cro.  Eliz.  606.  Lit.  119  b. 

{h)  Com.  Dig.  tit.  Advowson  (C.  2).  (m)  Kensey  v.  Langham,  Cas.  temp.  Tal- 

(O  Bac.  Abr.  tit.  iert^e*  (A.).  bot,  144;    Co.  Lit.  19,20;    2  Blac.  Com. 

{k)   2    Cruise,    ss.    22,    24;     Bousher   v.  17;   Robinson  v.  Tongue,  3  P.  Wms.  4:61. 
Morgan,    2    Anstr.   404;     Cox  v.   Brain,  3  («)   Gybson  v.  Searls,  Cio.  Jac.  Si:,  176. 

Taunt.  95. 


72  LEASES  OF  TITHES  AND  TOLLS. 

Chapter  III.  and  fellows,  ov  other  heads  and  members  of  colleges  or  halls,  deans 
__!:ffll^  and  chapters,  precentors,  prebendaries,  masters  and  guardians  of  hos- 
pitals, and  other  persons  so  granting  the  same,  and  their  successors 
and  every  of  them,  to  all  intents  and  purposes,  as  any  lease  or  leases 
already  made  or  to  be  made  by  any  such  archbishop,  &c.,"  by  virtue 
of  the  stat.  32  Hen.  8,  c.  28,  or  any  other  statute  then  in  being ;  and 
actions  of  debt  may  be  brought  by  such  lessors  for  rent  in  arrear,  as 
in  the  case  of  any  other  landlord  or  lessor.  Leases  of  tithes  must  be 
by  instrument  under  seal,  as  incorporeal  hereditaments  only  lie  in 
grant  (o).  A  parson  may  grant  his  tithes  for  years  (p),  so  he  may 
lease  them  for  so  long  a  term  as  he  shall  continue  parson  (5-);  and  rent 
may  be  reserved  on  such  lease  (r);  or  the  parson  may  demise  them 
without  any  rent,  if  he  pleases  (s).  Under  the  settlement  of  an  estate 
with  a  power  to  the  tenant  in  possession  to  let  all  or  any  part  of  the 
premises,  so  as  the  usual  rents  be  reserved,  a  lease  of  tithes  which 
had  never  been  let  before  was  held  void  (0- 

By  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  the  lessees  of 
tithes  commuted  to  rent-charges  may  surrender  and  avoid  their  leases, 
on  certain  terms,  as  to  compensation  and  apportionment  of  rent,  to  be 
settled  by  the  commissioners. 

Leases  of  Tolls  may  be  let  or  mortgaged  (?/). 

Tolls. 


Sect.  4. —  Commons  and  Estovers. 
Leases  of  Rights  of  common  may  be  demised  by  deed  (x).     With  respect  to 

Commons.  commons,  the  13  Geo.  3,  c.  81,  s.  15,  empowers  the  lord  of  any  manor, 
with  the  consent  of  three-fourths  of  the  persons  having  right  of  com- 
mon upon  the  wastes  and  commons  within  the  manor,  at  any  time  to 
demise  or  lease,  for  any  term  or  number  of  years  not  exceeding  four 
years,  any  part  of  such  waste  and  commons,  not  exceeding  a  twelfth 
part  thereof,  for  the  best  and  most  improved  yearly  rent  that  can  by 
public  auction  be  got  for  the  same;  and  directs  that  the  clear  net-rents 
shall  be  applied  to  drain,  fence  and  otherwise  improve  the  residue  of 
the  waste  and  commons. 

Where  the  lorH  of  the  manor  conveys  away  a  part  of  the  wastes  to 
a  third  person,  though  the  right  of  ownership  of  the  soil  changes 
hands,  the  right  of  common  still  subsists  in  the  commoners  as  well 
over  that  part  of  the  wastes  that  the  lord  has  conveyed  away,  as  over 
that  part  which  he  retains  in  his  own  hands  {y).  A  common  will  not 
pass  without  express  words  {z). 

(0)   Gardiner  v.   Williamson,  2  B.  &  Ad.  {ii)  Fairtitle  d.  Mijtton  v.   Gilbert,  2  T. 

336.  R.  169  ;  3  Geo.  4,  c.  126  ;    Bell  v.  Nixon,  9 

(p)  Shep.  Touch.  241.  Bing.  393;    Pearse  v.  Morrice,  3  B.  &  AiK 

(q)  Brewer  v.  Hill,  2  Anst.  413.  396;  Gunning  on  Tolls,  140. 

(r)  5  Geo.  3,  c.  17.  (x)  Sury  V.  Brown,  Latch.  99. 

(5)    Walker  v.  Wakeman,  1  Ventr.  294  ;  2            («/)  Benson  v.  Chester,  8  T.  R.  396,  401. 

Lev.  150;  3  Keb   597.  («)  Clark  v.  Cogge,  Cro.  Jac.  170,  190. 

(/)  Pomery  v.  Partington,  3  T.  R.  665. 
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Estovers  may  be  leased;  the  grantee,  therefore,  of  house-bote,  or  Chapter  Til. 

Sect  4* 
hay-bote,  may  let  it  to  another  (a).     Estovers  to  be  burned  on  land   U— 

demised  will  not  pass  without  express  words  (5).  t^vers^  °^^^' 


Sect.  5. —  Ways. 
A  rioht  of  way  is  demisable  with  the  land(c);  it  will  pass  without  Leases  of 
being  expressed  in  the  deed(o?);  and  the  lessee  shall  have  all   the 
ways,  easements,  &c.  which  the  lessor  had  (e). 


Sect.  6. —  Offices. 
Buyino-  or  selling  offices  that  touch  the  administration  of  justice  or  Leases  of 
the  revenue  is  prohibited  by  stat.  5  &;  6  Edw.  6,  c.  16  ;  but  such  dignities, 
offices  as  only  require  common  skill  and  diligence,  and  may  be 
executed  by  deputy,  without  any  inconvenience  to  the  pubhc,  may  be 
granted  by  way  of  lease  for  years  (/).  The  offices  of  postmaster- 
general  (g),  king's  printer  (g),  warden  of  ports  and  havens  (g),  gun- 
founder  (g),  park-keeper  (h),  ganger  (i),  aulnager  (i),  garbler  of  spices 
and  registrar  of  policies  in  London  (i),  may  be  so  granted.  And 
so  it  wovild  seem  may  such  as  are  merely  ministered  in  courts  of 
justice,  as  surveyor  of  the  green  wax,  sealer  of  writs  and  subpoenas  (7). 
Such  offices  may  be  granted  in  fee  tail,  for  life,  or  years,  or  at  will  (A) ; 
but  an  office  to  which  a  trust  is  annexed,  or  which  concerns  the 
administration  of  justice,  cannot  be  granted  for  years,  for  then  it 
would  go  to  the  executor,  or  administrator,  or  ordinary,  and  might  be 
seized  upon  outlawry,  &c. :  therefore  the  office  of  Marshal  of  the 
Queen's  Bench  cannot  be  granted  for  years  (/).  Nor  other  similar 
offices  in  several  courts  of  justice  (w).  It  has,  however,  been  held, 
that  a  lease  thereof  for  years  during  the  life  of  the  grantee  is  good  ; 
for  thereby  the  danger  of  the  office  going  to  executors  is  avoided. 
Where  one  made  a  grant  for  years  of  the  stewardship  of  a  court-leet 
and  court-baron,  it  was  held  void  as  to  the  court-leet,  that  being  a 
judicial  office,  but  good  as  to  the  court-baron,  that  being  only  minis- 
terial, and  the  suitors  judges  thereof;  but  the  grant  appearing  after- 
wards to  be  for  years  determinable  upon  the  death  of  the  lessee,  it 
was  held  good  for  both,  because  there  was  no  danger  of  its  coming 
to  executors  or  administrators  (n).     Dignities  and  honours  cannot  be 


(a)  Shep.  Touch.  222  ;  Bac.  Abr.  tit. 
Leases  (A.) 

(b)  Clark  V.  Cogge,  Cro.  Jac.  170,  190. 

(c)  Osborne  v.  Wise,  7  C.  &  P.  761. 

(d)  Clark  V.  Cogge,  Cro.  Jac.  170,  190. 

(e)  Staple  v.  Heydon,  6  Mod.  1,  3; 
Clark  V.  Cogge,  Cro.  Jac.  170,  190  ;  How- 
ion  V.  Pearson,  8  T.  R.  50,  56  ;  Bac.  Abr. 
tit.  Offices  {K.). 

(J)  West  V.  Sutton,  2  Ld.  Raym.  853  ;  6 
Mod.  57. 


(g-)   Veale  v.  Priour,  Hardr.  352. 

(h)  Zoueh  V.  Moore,  2  Rol.  R.  274. 

(j)   Hardr.  354'. 

(j)  Bac.  Abr.  tit.  Offices  (H.). 

(/c)  Com.  Dig.  tit.  Officer  (E.  7,  &c.). 

(0  Rex  V.  Lenthall,  3  Mod.  145  ;  27  Geo. 
2,  c.  17;   o  &I.Q  Vict.  c.  22. 

{m)  Reynel's  case,  9  Rep.  97  b;  Meade 
V.  Lenthall,  Cro.  Car.  587. 

(n)  Howard  v.  Wood,  T.  J  oil.  126;  2 
Lev.  245;  2  Show.  21. 
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LEASES  OF  OFFICES. 


Chapter  III. 
Sect.  6. 


To  what  Ex- 
tent. 


Assignment  of 
Offices. 


Leases  of 
Franchises. 


granted  for  years  (o).  Where  the  right  of  appointing  to  an  office  is 
in  the  crown,  it  is  usually  exercised  by  means  of  letters-patent; 
where  in  a  subject  the  appointment  ought  regularly  to  be  made  by 
an  instrument  under  his  seal(;o).  Especially  if  it  be  an  office  for 
life  (q) ;  and  the  party  appointed  should  generally  be  sworn  in  (r). 

An  office  that  may  be  granted  at  all,  may  generally  be  granted  in 
reversion  ;  but  it  cannot  be  granted  as  a  reversion  and  bi/  the  name  of 
a  reversion,  for  there  is  no  reversion  of  an  office,  unless  it  be  an  office 
of  inheritance  ;  yet  it  may  well  be  granted  to  hold  after  the  death  of 
the  grantee  for  life  (5).  If  an  office  be  so  granted,  the  grantee,  upon 
the  death  or  forfeiture  of  the  former  officer,  must  discharge  his  duty 
at  his  peril,  without  notice  given  to  him  of  the  vacancy  {t).  If  an 
office  be  granted  by  the  crown  durante  bene  placito,  it  shall  not  be 
determined  at  the  will  of  the  party,  but  only  at  the  will  of  the  crown ; 
and  therefore  the  party  may  surrender,  and  if  forfeited,  it  shall  be 
found  by  inquisition ;  and  till  a  surrender  or  forfeiture  he  continues 
officer. 

An  office  in  fee,  granted  by  a  subject  generally,  may  be  assigned, 
though  it  be  an  office  of  trust ;  for  "  heir  "  includes  assigns  :  so  an 
office  granted  to  one  and  his  assigns  may  be  assigned  :  but  an  office 
of  trust  cannot  be  assigned  without  the  assent  of  him  who  granted 
the  office.  There  may  be  a  covenant  to  stand  seised  of  an  office  to 
the  use  of  another  (u). 


Sect.  7. — Franchises,  Corrodies  and  Pensions. 

Franchises  may  be  demised  by  deed  (x),  except  indeed  in  some 
few  particular  cases  (as  where  the  franchise  is  a  personal  immunity, 
&c.) ;  thus  a  fair  or  market,  either  with  or  without  the  right  of  taking 
toll,  either  there  or  at  any  other  public  places,  as  at  bridges,  wharfs, 
or  the  like,  may  be  demised  (y).  A  franchise  granted  to  one  cannot 
be  bestowed  on  another  to  the  prejudice  of  a  former  grant  (z).  Every 
fair  is  a  market,  but  every  market  is  not  a  fair  (a). 

By  27  Hen.  6,  c.  5,  a  fair  or  market  shall  not  be  held  upon  prin- 
cipal feasts,  Sundays  or  Good  Friday  (four  Sundays  in  harvest 
excepted),  upon  forfeiture  of  all  goods  sold  to  the  lord  of  the  fran- 
chise. And  he  that  has  no  day  for  it  but  only  such  festival  days 
shall  hold  his  fair  or  market  within  three  days  before  or  after,  pro- 
clamation being  first  made ;  and  he  that  has  other  days  sufficient 
shall  hold  it  the  full  number  of  days  allotted  for  his  market  or  fair, 


(0)  Bac.  Abr.  tit.  Leases  (A.);  Co.  Lit. 
16  b;   Reynel's  case,  9  Co.  R.  97  b. 

(p)  Bac.  Abr.  tit.  Offices  (E.),  (L.). 

(q)  Owen  V.  Saunders,  I  Ld.  Raym.  159; 
cited  5  H.&  N.  58. 

(r)  Rex  V.  Roberts,  3  A.  &  E.  771. 

(»)  Young  V.  Stoell,  Cro.  Car.  279. 


(0  Com.  Dig.  tit.  Officer  (B.  14). 
(m)   Ibid.  (C). 

{x)  Duke  of  Somerset  v.  Fogwell,  5  B.  & 
C.  875. 

(y)  2  Inst.  221,  406. 
(2)  2  Roll.  Abr.  191. 
(a)  2  Inst.  221,  406. 
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such  festival  days,  (fee.  excepted.     But  a  prescription  to  hold  a  fair  on  Chapter  III. 

29th  September  is  good,  though  it  may  be  a  Sunday;  for  a  fair  upon  ect^^ 

that  day  is  not  void,  though  the  goods  then  sold  shall  be  forfeited  by 
the  stat.  27  Hen.  6,  c.  5  (6).  A  market  which  is  held  on  the  wrong 
day  (Saturday  instead  of  Friday)  is  not  a  market  "legally  esta- 
blished "  (c).  The  right  to  a  market  may  be  barred  by  the  Statute  of 
Limitations  {d). 

A  corrody  is  a  right  of  sustenance,  originating  in  the  endowment  Leases  of 
of  lands :  in  lieu  of  which,  especially  when  due  from  ecclesiastical  Pensions, 
persons,  a  pension  or  sum  of  money  was  sometimes  substituted  ;  and 
these  were  chargeable  on  the  person  of  the  owner  of  the  inheritance 
in  respect  thereof  (e).  A  corrody  was  either  certain  or  uncertain,  and 
might  not  only  be  for  life  or  years,  but  in  fee.  If  one  had  a  corrody, 
for  life,  he  might  let  it  to  another,  or  to  the  grantor  himself  (/). 


Sect.  8.  —  Annuities. 
An  armuity  is  an  annual  sum  of  money  granted  to  another  in  fee.  Leases  of  An- 
for  life,  or  years,  which  charges  the  person  of  the  grantor  only  ;  or  it  ""'^'^s. 
may  be  due  by  prescription,  which  always  implies  a  grant.     Such 
annuity  may  be  demised  by  way  of  assignment  (^).     Rents  may  also 
be  granted  by  way  of  lease  {h). 


Sect.  9. —  Other  Incorporeal  Hereditaments. 
A  demise   of  an  incorporeal  hereditament  can  only   be  valid  by  Leases  of 
deed  {i).     The  right  of  hunting,  shooting,  fishing,  &c.  is  an  interest  Hereditat* 
in  the  realty,  and  a  grant  if  it  is  a  license  of  a  profit  a  prendre  (k).  ments. 
Such  rights  can  be  granted  or  demised  only  by  deed.     But  if  the 
lessee  has  actually  used,  occupied  and  enjoyed  such  rights  under  a 
parol  agreement,  he  must  pay  for  such  enjoyment,  and  may  be  sued 
in  an  action  for  use  and  occupation  (^).     If  the  declaration  merely 
state  a  demise  and  entry,  without  alleging  any  occupation  or  enjoy- 
ment, that  is  not  sufficient  (m).     A  corporation  aggregate  may  main- 
tain an  action  for  use  and  occupation  of  tolls,  although  they  did  not 
grant  them  by  any  instrument  under  their  common  seal  (n). 


(b)  Comyns  v.  Boyer,  Cro.  Eliz.  485;  7 
C.  B.,  N.  S.  141,  n. 

(c)  Benjamin  v.  Andrews,  5  C.  B.,  N.  S. 
299. 

(rf)  Holcroft  V.  Steel,  1  Bos.  &  P.  400. 

(e)  2  Blac.  Com.  40;  Bac.  on  Eng.  Gov. 
b.  i.  c.  Ixvi. 

(/)  Bac.  Abr.  tit.  Leases  (A.);  R.  v. 
Nicholson,  12  East,  330;  Peter  v.  Kendal,  Q 
B.  &  C.  703  ;   Beere  v.  Windehanke,  Sid.  81. 

(g)  Co.  Lit.  144  b  ;  Com.  Dig.  tit.  An- 
nuity (A.  1). 

(h)  Bac.  Abr.  tit.  Leases;  Thomas  v. 
Fredericks,  10  Q.  B.  775;  Co.  Lit.  144  b; 
Com.  Dig.  tit.  Annuity  (A.  1),  (E.). 


(i)  The  Duke  of  Somerset  v,  Fogwell,  5  B. 
&  C.  875,  882,  886  ;  Bird  v.  Higginson,  2 
A.  &  E.  696  ;  4  N.  &  M.  505  ;  S.  C.  (in 
error),  6  A.  &  E.  824. 

(A:)  Ewart  v.  Graham,  7  H.  L.  Cas.  331 ; 
29  L.  J.,  Exch.  88  ;  5  Jur.,  N.  S.  773. 

(/)  Thomas  v.  Fredericks,  10  Q.  B.  775  ; 
Holfurd  V.  Pritchard,  3  Exch.  793. 

(m)  Bird  v.  Higginson,  2  A.  &  E.  696  ; 
4  N.  &  M.  505 ;  S.  C.  (in  error),  6  A.  &  E. 
824. 

(w)  The  Mayor  and  Burgesses  of  Carmar- 
then V.  Lewis,  6  C.  &  P.  608  ;  and  see 
Drury  Lane  Co.  v.  Chapman,  1  C.  &  K.  14. 
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Chapter  IV. 
Sect.  1. 


Definition. 


Leases  for 
Years. 


Sect.  1. — Leases  generally. 
(a)  Description  of. 
A  Lease  is  a  contract  by  which  one  party  conveys  to  another,  by 
way  of  demise,  any  lands  or  tenements  for  life,  or  lives,  for  years,  or 
at  will,  but  always  for  a  less  term  than  the  party  conveying  himself 
has  in  the  premises :  for  if  it  be  for  the  whole  interest,  it  is  more 
properly  an  assignment  than  a  lease  {a) :  but  it  may  for  some  pur- 
poses, as  between  the  parties  thereto,  operate  as  an  underlease,  when 
that  is  necessary  to  carry  into  effect  their  real  intentions  (b).  A  lease 
is  usually  made  in  consideration  of  rent,  or  some  other  annual  re- 
compense rendered  to  the  party  conveying  the  premises, —  who  i* 
called  the  lessor  or  landlord, — by  the  party  to  whom  they  are  con- 
veyed or  let,  who  is  called  the  lessee  or  tenant  (c). 

A  lease  for  years  is  a  contract  for  the  possession  of  lands  or  tene- 


(o")  Cole  Ejec.  223  ;  Thorne  v.  JVooll- 
combe,  3  B.  &  Ad.  595  :  4  M.  &  Gr.  145, 
n.  ;  5  M.  &  Ry.  157—162  ;  Palmer  v.  Ed- 
wards, 1  Doug.  187;  Preece  v.  Corrie,  5 
Bing.  24  ;  2  Moo.  &  P.  57  ;  Panrienter  v. 
Webber,  8  Taunt.  593  ;  Pascoe  v.  Pascoe,  3 
Bing.,  N.  C.  898;   Barrett  v.  Ralph,  14  M. 


&  W.  348  ;  Cottee  v.  Richardson,  7  Exch. 
143,  147,  151. 

(b)  Cuttee  V.  Richardson,  7  Exch.  151  ; 
Baker  v.  Gostling,  1  Bing.,  N.  C.  19,  246; 
4  Moo.  &  Sc.  539  ;  Pollock  v.  Stacy,  9  Q.  B. 
1033. 

(0  2  Blac.  Com.  317;  Shep. Touch.  266. 
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ments  for  some  certain  number  of  years,  agreed  upon  between  the    Chapter  IV. 
lessor   and  the  lessee.     A  demise  "from   year  to   year"  creates  a    _^_^^Illl_ 
term  {d\     Such  term  may  be  determined  at  the  end  of  the  first  or 
any  subsequent  year  of  the  tenancy  by  a  regular  notice  to  quit,  given 
by  either  party  (e).     Each  year  of  the  tenancy,  as  it  elapses,  is  con- 
sidered  as  a  prolongation    of  the   original   term,   and    may    be    so 
pleaded  (/).     On  the  other  hand,  a  tenancy  from  year  to  year  may 
be  considered  as  recommencing  each  year,  and  may  be  pleaded  as 
having  commenced  on  the  first  day  of  the  current  year,  though  the 
tenant  entered  several  years  previously  (^).     A  demise  "  for  one  year 
certain,  and  so  on  from  year  to  year,"  creates  a  tenancy  for  two  years 
at  the  least,  and  cannot  be  determined  by  notice  to  quit  at  the  end  of 
the  first  year  {h\     If  the  lease  be  but  for  half  a  year,  or  a  quarter,  or 
any  less  time,  the  lessee  is  considered  as  a  tenant  for  years,  and  is 
styled  so  in  some  legal  proceedings ;  a  year  being  the  shortest  term 
of  which  the  law  in  this  case  takes  notice  (^).     Every  estate  which 
must  expire  at  a  period  of  years  certain  or  prefixed,  by  whatever 
words  created,  is  an  estate  for  years  (A) ;  therefore  this  estate  is  fre- 
quently called  a  term  (terminus),  because  its  duration  or  continuance 
is  bounded,  limited  and  determined  ;  but  the  word  "  term  "  not  only 
signifies  the  limitation  of  time,  but  also  the  estate  and  interest  which 
passes  for  that  period  (l). 

Regularly,  these  things  must  concur  In  the  making  of  every  good  General  Re- 
lease.    1.  There  must  be  a  lessor,  who  is  able  to  make  the  lease. 

2.  There  must  be  a  lessee,  who  is  capable  of  taking  the  thing  demised. 

3.  There  must  be  a  thing  demised,  which  is  demisable.  4.  If  the 
thing  demised  or  the  term  expressed  to  be  granted  be  not  grantable 
without  a  deed,  or  the  party  demising  be  not  able  to  grant  without  a 
deed,  the  lease  must  be  made  by  deed ;  and  if  so,  then  there  must  be 
a  sufficient  description  of  the  person  of  the  lessor,  the  lessee  and  the 
thing  demised  ;  and  all  necessary  circumstances,  as  sealing,  delivery, 
&c.  must  be  observed.  5.  If  it  be  a  lease  for  years,  it  must  have  a 
certain  commencement,  at  least  when  it  takes  effect  in  interest  or 
possession,  and  a  certain  determination,  either  by  an  express  enume- 
ration of  years,  or  by  reference  to  a  certainty  that  is  expressed,  or  by 
reducing  it  to  a  certainty  upon  some  contingent  event,  which  must 
happen  before  the  death  of  the  lessor  or  lessee.     6.  There  must  be 

(d)  How  V.    Kennett,   3    A.   &    E.   662;       658;   1  P.  &  D.  454 ;   Cole  Ejec.  34,  444.  : 
Cole  Ejec.  441.  (i)   1  Blac.  Com.  140. 

(e)  Cole  Ejec.  29,  441.  {k)  Com.   Dig.  tit.  Estates,  (G.  1);   Lit. 
(/)  Legg    V.   Strudwick,   2    Salk.    414;       s.  58. 

Birch  V.   iVright,  1   T.  R.  380,  Buller,  J.;  (I)  2  Blac.  Com.  143 ;  Shep.  Touch.  267  ; 

Ojcley  V.  James,  13  M.  &  W.  209  ;    3  M.  &  Evans  v.  Vaughan,  4  B.  &  C.  261 ;  6  D.  &  R. 

G.  olO,  n. ;    3   Prest.  Conv.  76,77;    Cole  349;    fVright  d.  Plowden   v.   Cartwright,    1 

Ejec.  441.  Bm-r.  282;    1  Ld.  Ken.  529;    Green  \.  Ed- 

{g)   Tumkins  v.  Lawrence,  8  C.  &  P.  729;  wards,  Cro.  Eliz.  216;   Cuttee  v.  Rlcliardson, 

Cole  Ejec.  442.  7  Exch.  151. 

{h)  Doe  d.  Chadbmi  v.  Green,  9  A.  &  E. 
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LEASES  —  BY   DEED  OR  WRITING. 


Chapter  IV. 
Sect.  I. 


29  Car.  2,  c.  3, 
ss.  1,  2,  4. 
When  a 
Writing  neces- 
sary. 


8  &  9  Vict, 
c.  106,8.  .3. 
When  a  Deed 
necessary. 


all  needful  ceremonies,  as  livery  of  seisin,  attornment  and  the  like,  in 
all  cases  where  they  are  requisite  (?n).  7.  There  must  be  an  accept- 
ance of  the  thing  demised,  and  of  the  estate  by  the  lessee  (w). 


(b)  Bi/  Deed  or  Writing. 

By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  1,  "all  leases,  estates, 
interests  of  freehold,  or  terms  of  years,  or  any  uncertain  interest  of, 
in,  to  or  out  of  any  messuages,  manors,  lands,  tenements  or  here- 
ditaments, made  or  created  by  livery  and  seisin  only,  or  by  parol 
and  not  put  in  writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only ;  and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect,  any  consideration  for  making 
any  such  parol  leases  or  estates  to  the  contrary  notwithstanding:" 
excepting,  nevertheless,  sect.  2,  "  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord  during  such  term  shall  amount  unto  two-third  parts  at 
the  least  of  the  full  improved  value  of  the  thing  demised."  Sect.  4 
enacts,  "that  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  tenements  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  liim  lawfully  authorized." 

By  8  &  9  Vict.  c.  106,  s.  3,  "  a  lease  required  by  law  (o)  to  be  in 
writing  of  any  tenements  or  hereditaments  made  after  the  1st  day  of 
October,  1845,  shall  be  void  at  law  unless  made  by  deed."  The 
effect  of  this  enactment  is,  that  an  instrument  not  under  seal  which 
purports  to  demise  or  let  premises  for  more  than  three  years,  or  even 
for  a  less  term,  if  the  rent  reserved  does  not  amount  unto  two-third 
parts  at  the  least  of  the  full  value  of  the  thing  demised,  is  void  at  law  as 
a  lease ;  but  it  may  operate  in  equity  as  an  agreement  for  a  lease  (p); 
and  it  may  operate  even  at  law  as  a  contract,  with  respect  to  any 
stipulations  therein  contained  (5-).  If  the  tenant  enter  into  possession 
under  it,  he  thereupon  becomes  tenant  from  year  to  year  upon  the 
terms  of  the  void  lease,  so  far  as  they  are  applicable  to  a  yearly 
tenancy  (r).     Such  tenancy  may  be  determined  by  the  usual  notice  to 


(m)  Livery  of  seisin  was,  in  eflfect,  abo- 
lished by  8  &  9  Vict.  c.  106,  s.  4.  .\ttorn- 
ment  is  generally  unnecessary  ;  4  Ann.  c.  16, 
s.  9  ;  Cole  Ejec.  229. 

(n)  Shop.  Touch.  267. 

(o)  I.  e.  by  the  Statute  of  Frauds,  supra. 


(p)  Parker  v.  Taswell,  2  De  G.  &  J.  559; 
27  Law  J.,  Ch.  812 ;  Cole  Ejec.  222. 

(9)   Bond  V.  Rosling,  30  Law  J.,  Q.  B.  227. 

(r)  Doe  d.  Rigge  v.  Bell,  5  T.  R.  472  ;  2 
Smith,  L.  C.  84 ;  Richardson  v.  Gifford,  1  A. 
&  E.  52 ;  3  N.  &  M.  325  ;  Doe  d.  Thompson 
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quit  at  the  end  of  the  first  or  any  subsequent  year  thereof  (s);  and  it   Chapter  IV 

will  determine,  without  any  notice  to  quit,  at  the  end  of  the  term ^-^- 

mentioned  in  the  void  lease  (0-  But  if  the  lessee  do  not  enter,  he 
will  not  be  liable  to  an  action  for  not  taking  possession  {u) ;  nor,  on 
the  other  hand,  will  an  action  lie  against  the  lessor  for  not  giving 
possession  at  the  time  appointed  for  the  commencement  of  the  term 
but  before  the  lease  is  executed  (x).  The  effect  of  this  statute  is  not 
to  put  an  end  to  oral  leases,  but  merely  to  superadd  to  leases  required 
by  the  Statute  of  Frauds  to  be  in  writing,  the  necessity  of  their  being 
by  deed.  Other  leases  may  be  made  by  deed,  or  by  writing  not  under 
seal,  as  by  a  series  of  letters  (?/),  or  by  oral  contract  followed  by 
entry ;  at  the  option  of  the  parties. 

First,  then,  of  leases  by  deed.  A  deed  is  a  writing  sealed  and  deli-  Leases  by 
vered  by  the  parties,  and  is  either  an  indenture  or  a  deed-poll.  If  a 
deed  be  made  by  more  parties  than  one,  there  ought  regularly  to  be 
as  many  copies  of  it  as  there  are  parties,  and  each  formerly  was  cut 
or  indented  (instar  dentium)  on  the  top  or  side,  to  tally  or  corre- 
spond with  the  other,  which  deed  so  made  is  called  an  indenture  (z). 
Formerly,  if  a  deed  began  "  This  indenture"  made,  &c.,and  the  parch- 
ment or  paper  was  not  indented,  it  was  not  an  indenture,  because  the 
words  could  not  make  it  indented ;  but  if  the  deed  was  actually  in- 
dented, though  there  were  no  words  of  indenture  in  the  deed,  yet  it 
was  an  indenture  in  law ;  for  it  might  be  an  indenture  without  words, 
but  not  by  words  without  indenting  (a).  But  now,  by  8  &  9  Vict, 
c.  106,  s.  5,  "  a  deed  executed  after  the  1st  October,  1845,  purporting 
to  be  an  indenture,  shall  have  the  effect  of  an  indenture,  although  not 
actually  indented."  All  the  parts  of  an  indenture  make  but  one  deed, 
and  each  part  is  of  as  great  force  and  effect  as  all  the  parts  together ; 
so  they  are  esteemed  the  mutual  acts  of  the  respective  parties,  each  of 
whom  may  be  bound  by  either  part  of  the  same,  for  the  words  of  the 
indenture  are  the  words  of  each  party  {b).  When  the  several  parts  of 
an  indenture  are  interchangeably  executed  by  the  several  parties,  that 
part  or  copy  which  is  executed  by  the  grantor  is  usually  called  the 
original,  and  the  rest  are  duplicates  or  counterparts  (c).  When  two  or 
more  parts  of  a  deed  are  executed  by  each  party  they  are  called  "  du- 
plicates," and  one  of  them  must  be  stamped  with  a  denoting  stamp, 
unless  the  full  ad  valorem  duty  is  paid  on  each  {d).    But  where  a  lease 


(x)  Drury  v.  Macnamara,  5  E.  &  B.  612  ; 
Jinks  V.  Edwards,  11  Exch.  775, 

iy)  Chapman  v.  Bluck,  4  Ring.  N.  C.  187  ; 
5  Scott,  515;  post,  Chap.  XXV.  s.  1. 

(z)  Style,  459  ;  1  Inst.  171  ;  2  Blac.  Com. 
295. 


V.  Amey,  12  A.  &  E.  479  ;  4  P.  &  D.  177  : 
Lee  V.  Smith,  9  Exch.  662  ;  Doe  d.  Penning- 
ton V.  Taniere,  11  Q.  B.  998,  1013  ;  Tress  v 
Savage,  4  E.  &  B.  36  ;  Pistor  v.  Cater,  9  M 
&  W.  315  ;  Doe  v.  Browne,  8  East,  165 
Coach  V.  Goodman,  2  Q.  B.  580;  2  G.  &  D 
164;   Cole  Ejec.  222,  444.  (a)  Co.  Lit  229. 

(s)  Cole  Ejec.  36,  222.  (h)  Plowd.  134,  421  ;   Lit.  s.  370. 

(/)   Tress  v.  Savage,  4  E.  &  B.  36  ;  Cole  ic)  2  Blac.  Com.  296. 

Ejec.  223,  444.  (d)  13  &  14  Vict.  c.  97,  Sched.  part  i.  tit 

(u)  Inman  v.  Stamp,  1  Stark.  12  ;  Edge  v.       Duplicate  or  Counterpart. 
Slraford,\  C.  Sc  J.391. 
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Sect.  1. 


Leases  by 
Deed-poll. 


Stamps  on 
Leases. 

EflFect  of  the 
Loss  of  a 
Lease. 


Stat.  8  &  9 
Vict.  c.  124. 


V.  is  executed  by  the  lessor  only,  and  the  other  part  by  the  lessee  only, 
—  the  latter  is  called  a  "  counterpart,"  and  must  be  stamped  as  such  (or 
as  a  lease),  but  no  denoting  stamp  is  necessary  (e).  A  lessee  who 
executes  the  counterpart  of  a  lease,  or  any  person  claiming  under  him, 
cannot  dispute  its  admissibility  in  evidence,  or  impeach  its  validity  on 
the  ground  of  the  original  lease  not  being  properly  stamped  (/).  A 
counterpart  is  primary  evidence  against  the  lessee  and  all  persons 
claimino  under  him,  of  the  contents  of  the  lease,  and  of  the  execution 
thereof  by  the  lessor  (^). 

As  every  lease  is  presumed  to  be  by  deed  till  the  contrary  is  shown, 
so  every  deed  that  is  pleaded  shall  be  intended  to  be  a  deed-poll, 
unless  it  be  alleged  to  be  indented  (A) :  whenever,  therefore,  a  lease  is 
by  indenture,  it  must  be  so  alleged  in  pleading  {i ).  A  lease  by  deed, 
like  any  other  deed,  must  be  written  or  printed  :  it  may  be  in  any 
character  or  language :  it  cannot  be  exemplified  upon  wood,  leather, 
cloth,  or  the  like,  but  only  upon  parchment  or  paper;  for  the  writing 
or  ])rinting  upon  them  can  be  least  vitiated,  altered,  or  corrupted.  It 
must  also  have  the  regular  stamps  imposed  on  it  by  statute  for  the 
increase  of  the  public  revenue  (^). 

The  estate  of  the  lessee  is  not  determined"  by  the  loss  or  cancellation 
of  the  lease,  so  that  the  existence  of  the  term  can  be  proved ;  for  the 
estate  is  derived  from  the  lessor,  and  not  from  the  lease  otherwise 
than  as  it  shows  the  intention  of  the  parties,  which  is  not  altered  by 
the  loss  or  cancellation  of  the  instrument  of  demise  (0-  Where  no 
counterpart  can  be  found  the  landlord  is  entitled  to  inspect  and  take 
a  copy  of  the  lease  (m).  So,  on  the  other  hand,  in  a  proper  case,  the 
tenant  may  obtain  an  inspection  of  the  duplicate  or  counterpart  lease  (w). 
Under  an  agreement  that  the  lessor  would,  at  the  request  and  costs  of 
the  lessee,  grant  a  lease,  the  lessor  is  not  entitled  to  charge  the  tenant 
with  the  expense  of  a  counterpart  (o). 

(c)  Form. 

An  attempt  has  lately  been  made  by  the  legislature  to  shorten 
leases,  and  accordingly  the  8  &:  9  Vict.  c.  124,  gives  a  concise  form, 
which  may  be  adopted  if  parties  desire  'it{p).  But  such  form  is  some- 
what inaccurate,  and  is  seldom  used  except  in  small  transactions,  and 
then  not  without  some  risk  {g). 


{e)  16  &  17  Vict.  c.  59,  s.  2. 

(/)  Paul  V.  Meek,  2  Y.  &  J.  116. 

if)  Burleigh  v.  Stibbs,  5  T.  R.  465  ;  Roe 
d.  West  V.  Davis,  7  East,  3(J3  ;  Hughes  v. 
Clark,  10  C.  B.  905  ;  Houghton  v.  Koenig,  18 
C.  B.  235  ;  Homes  v.  Pearce,  1  F.  &  F.  283  ; 
Cole  Ejec.  170,  253. 

(/()  Rex  V.  Inhabitants  of  Little  Dean,  1 
Stra.  555. 

(i)  Spark  v.  Spark,  Cro.  Eliz.  658. 

(k)  2  Rlac.  Com.297.  The  proper  stamps 
ori  leases,  &c.  are  fully  stateJ  post,  Chap. 
XXV in.  ;  see  also  Chap.  IV.  sect.  10. 


(/)  Read  v.  Bruokman,  3  T.  R.  151  ;  Luid 
Ward  V.  LunJpy.  5  H.  &  N.  87,  656;  29 
Law  J.,  Exch.  S32. 

(to)  Doe  V.  Slight,  1  Dovvl.  163;  Doe  di. 
Morris  v.  Roe,  1  M.  Sj  W.  207  ;  Tyr.  &  Gr. 
545. 

(w)  Doe  d.  Child  v.  Roe,  1  E.  &  B.  279; 
Cole  Ejec.  120,  200. 

(o)  Jennings  v.  Turner,  8  C.  &  P.  61  ; 
see  post,  Sect.  13. 

(p)  See  post.  Chap.  XXVII. 

{q)  Proper  forms  of  leases,  &c.  are  given 
in  Chap.  XXIX. 
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The  usual  words  by  which  a  lease  is  made  are,  "  demise,  grant  and   Chapter  IV. 

Sect    1 

to  farm  let ;"  but  whatsoever  words  amount  to  a  grant  are  sufficient  '— — 

to  make  a  lease  (r) ;  and  it  may  be  laid  down  for  a  rule— that  what-  What  Words 

,  •'     _  _  ,  operate  to  de- 

ever  words  are  •sufficient  to  explain  the  intent  of  the  parties,  that  the  mise  gene- 
one  shall  divest  himself  of  the  possession  and  the  other  come  into  it,  ^^  ^' 
for  any  determinate  time,  whether  they  run  in  the  form  of  a  licence, 
covenant  or  agreement,  are  of  themselves  sufficient ;  and  will  in  con- 
struction of  law  amount  to  a  lease  for  years  as  effectually  as  if  the 
most  proper  and  pertinent  words  had  been  made  use  of  for  that  pur- 
pose :  for  a  lease  for  years  being  no  other  than  a  contract  for  the 
exclusive  possession  and  profits  of  the  lands  on  the  one  side,  and  a 
recompense  of  rent  or  other  income  on  the  other, — if  the  words  made 
use  of  are  sufficient  to  prove  such  a  contract,  in  whatsoever  form  they 
are  introduced,  or  howsoever  variously  applicable, — the  law  calls  in 
the  intent  of  the  parties,  and  models  and  governs  the  words  accord- 
ingly (5).  Where  the  owner  in  fee  of  premises  demised  them  for  a 
term  of  999  years,  and  afterwards  released  to  the  lessee  the  reversion 
in  fee;  and  the  latter,  by  indenture  reciting  the  demise,  did  "grant, 
bargain,  sell,  assign  and  set  over"  the  premises  for  the  residue  of  the 
term  of  999  years— held,  that  there  was  a  resuscitation  of  the  term 
by  virtue  of  these  words  (0-  The  plaintiff  in  consideration  of  530/.  to 
be  paid  by  A.  demised  to  him  premises  for  55  years  at  the  yearly  rent 
of  84/.,  and  subject  to  covenants  to  repair,  &c.  The  consideration  not 
having  been  paid,  A.  assigned  to  the  plaintiff  the  residue  of  the  term 
then  unexpired,  subject  to  the  rents  and  covenants,  and  with  a  power 
of  sale.  In  pursuance  of  that  power  the  plaintiff,  in  consideration  of 
500Z.  "  bargained,  sold,  assigned,  and  transferred  and  set  over"  to  the 
defendant  the  said  premises,  to  hold  "  for  the  residue  of  the  term  of 
55  years,"  subject  to  the  yearly  rent  of  84/.,  and  the  covenants  con- 
tained in  the  lease  to  A.;  and  the  defendant  covenanted  to  pay  the 
rent  and  perform  the  covenants :  the  defendant  having  entered  on  the 
premises— it  was  held,  that  although  the  mortgage  by  A.  to  the  plain- 
tiff operated  as  a  merger  of  the  term  originally  granted,  yet  the  assign- 
ment by  the  plaintiff  to  the  defendant  created  a  new  lease  for  the 
residue  of  the  unexpired  term,  and  consequently  the  defendant  was 
liable  on  the  covenants  (u).  Although  no  specific  words  are  necessary 
to  create  a  lease,  yet  there  must  be  words  used  which  show  an  in- 
tention to  demise :  therefore,  where  a  lessee  of  tithes  a2:reed  with  the 
owner  of  lands,  for  certain  collateral  considerations,  not  to  take  tithes 
in  kind  from  the  tenants  of  the  lands  for  twelve  years,  but  to  accept  a 
reasonable  composition  not  exceeding  3s.  6d.  per  acre,  it  was  adjudged 
to  be  no  lease  {x).     Where,  on  the  letting  of  land  to  a  tenant,  a  me- 

(r)  Co.  Lit.  45  :   2  Blac.  Com.  318.  (u)   Cottee  v.  Richardson,  7  Exch.  148. 

(«)  Bac.  Abr.  tit.  Leases,  (K.).  {x)  Brewer  v.  Hill,  2  Anst.  413. 

(0  Denn  d.  JVilkins  v.  Kemeys,  9  East,  366. 
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Particular 
Words  wliich 
liave  been  de- 
cided upon. 


morandum  was  drawn  up,  tlie  terms  of  which  were,  that  he  should  on 
a  ftiture  day  bring  a  surety  and  sign  the  agreement,  neither  of  which 
he  ever  did  ;  it  was  held,  that  the  memorandum  was  a  mere  unaccepted 
proposal,  and  did  not  operate  as  a  lease  (?/).  By  an  agreement  bearing 
even  date  with  a  lease,  it  was  agreed  that  the  lessor  should  manage 
the  farm  leased  for  the  lessee;  the  lessee  giving  125.  a  week  to  the 
lessor,  and  "  allowing  him  and  his  family  to  reside  and  have  the  use 
of  the  dwelling-house  and  furniture  free  of  rent;"  held,  this  was  not 
a  lease  (z).  Where  a  contract  was  made  between  A.  and  B.,  that  B. 
should  receive  certain  sums  of  money  from  A.,  and  should  build  cer- 
tain houses  on  A.'s  land,  and  procure  tenants  for  the  same  at  a  given 
rate,  and  himself  pay  the  rent  till  he  procured  the  tenants  from  a 
certain  day,  it  was  held  that  no  tenancy  was  created  between  A.  and 
B.  (a). 

The  word  "  dedi"  is  said  to  be  a  sufficient  word  to  make  a  lease  for 
years  (i) :  so  a  "licence"  to  inhabit  or  enjoy  amounts  to  a  lease  (c); 
for  it  is  a  certain  present  interest,  and  ought  to  be  pleaded  as  a  lease, 
and  if  it  be  so  pleaded  and  traversed,  the  lessee  may  give  the  licence 
in  evidence  to  prove  it(^).  The  words  "  covenant,  grant  and  agree" 
that  A.  shall  have  the  lands  for  so  many  years,  enure  as  a  lease  for 
years (e);  so  the  word  "covenant"  will  make  a  lease,  though  the 
words  "  grant  and  agree"  be  omitted  (/).  So  a  covenant  "  to  stand 
seised,"  if  made  by  the  owner,  or  a  covenant  for  quiet  enjoyment  (^), 
is  a  lease  (h) :  for  a  covenant  together  with  an  entry  amounts  to  a 
lease;  but  a  covenant  merely  does  not  vest  the  estate  in  the  lessee, 
but  only  gives  him  a  right  to  enter  and  possess  it;  and  therefore  the 
estate  is  not  vested  in  him  till  actual  entry  (^).  Indeed  a  regular 
formal  lease  (not  being  a  bargain  and  sale  under  the  Statute  of  Uses) 
creates  only  an  interesse  termini  before  entry  {It). 


General  Rules 
for  the  Con- 
struction of 
Leases  by 
Deed. 


(d)  Construction. 
Deeds — including  of  course  leases  by  deed  —  being  the  highest 
description  of  private  written  documents,  are  themselves  the  best  evi- 
dence of  the  facts  which  they  contain,  the  circumstances  which  they 
relate,  and  their  makers'  intentions.  In  their  construction,  regard 
must  be  had  to  all  their  parts ;  and  general  words  may  be  restrained 
by  particular  recitals  (/)•     Where  the  recitals  in  a  lease  stated  that  a 


(y)  Doe  d.  Bingham  v.  Cartwright,  3  B.  & 
A.  326. 

(z)  Doe  d.  Hughes  v.  Deiry,  9  C.  &  P. 
494';  Mayhew  v.  Siitlle,  4  E.  &  lJ.34-7. 

(a)    Taylor  v.  Jackson,  2  C.  &  K.  22. 

{h)  Co.  Lit.  301  b;  Right  d.  Green  v. 
Proctor,  4  Burr.  2209. 

(c)  Hallv.  Seahright,  1  Mod.  14. 

(</)  Anon.,  11  Mod.  42;  1  Ld.  Raym. 
404;   Bac.  Abr.  tit.  Leases,  (K.). 

{e)    IVhillock  v.  llorton,  Cro.  Jac.  91. 


(/)  Richards  V.  Sely,  2  Mod.  80. 

ig)  Doe  d.  Pritcharil  v.  Dodd,  5  B.  &  Ado!. 
689;  2  N.  &  M.  838. 

(//)  Right  d.  Basset t  v.  Thomas,  3  Burr. 
1441,  1446;   1  W.  Blac.  446. 

(0  Coj^ley  V.  Hejjworth,  12  Mod.  1  ;  Co. 
Lit.  37. 

(k)  Cole  Ejec.  459;  Burnett  v.  Earl 
Guilford,  11  Exch.  19;  Anderson  v.  Rad- 
cliffe,  E.  B.  &  E.  806. 

(/)   Tayler  v.  Homersham,  4  M.  &  S.  423  ; 
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sum  of  money  which  was  in  part  to  be  given  for  fixtures  was  part  of  Chapter  iv 
the  consideration  for  the  lease,  it  was  held,  that,  whether  the  lessee  '— — 


would  or  would  not  be  estopped  by  it,  he  was  not  bound  to  execute 
such  a  lease  (m).  If  a  deed  operates  in  two  ways,  the  one  consistent 
with  the  intent  of  the  party,  and  the  other  repugnant  to  it,  the  Courts 
will  put  such  a  construction  on  it  as  to  give  effect  to  such  intent  (n) ; 
for  deeds  must  be  construed  so  as  to  operate  according  to  the  intention 
of  the  parties,  if  by  law  they  may;  and  if  they  cannot  operate  in  one 
form,  they  shall  in  another  (o).  Where  a  material  word  appears  to 
have  been  omitted  in  a  lease  by  mistake,  and  other  words  cannot  have 
their  proper  effect  unless  it  be  introduced,  such  lease  must  be  con- 
strued as  if  that  word  were  inserted,  although  the  particular  passage 
where  it  ought  to  stand  conveys  a  sufficiently  distinct  meaning  with- 
out itip).  An  instrument  of  demise  was  produced  in  evidence,  by 
which  the  plaintiff  agreed  to  let  for  the  term  of  one  year  fully  to  be 
complete  and  ended ;  most  of  the  subsequent  stipulations  in  the  lease 
were  wholly  inapplicable  to  a  tenancy  determinable  by  a  notice  to 
quit ;  the  document  appeared  on  the  face  of  it  to  have  originally  con- 
tained words  creating  a  tenancy  from  year  to  year,  which  were  struck 
out,  and  the  above  words  as  to  the  term  only  remained ;  it  was  held, 
that  the  words  struck  out  might  be  looked  at  to  show  what  the  inten- 
tion of  the  parties  was;  that  the  tenancy  was  for  a  single  year  only; 
and  that  the  terms  inapplicable  to  such  a  tenancy  must  be  considered 
as  expunged,  or  as  only  applicable  in  case  the  tenancy  should  con- 
tinue (q).  A  sweeping  clause  at  the  end  of  a  very  particular  specifica- 
tion will  not  pass  any  property  of  a  different  nature  from  that  particu- 
larly set  forth  (r). 

The  general  rule  with  regard  to  the  admission  of  parol  evidence  to  Parol  Evidence 
explain  the  meaning,  or  to  add  to,  vary  or  alter,  the  express  terms  of  v"ry"De^eds!  ^*' 
a  deed,  is,  that  it  shall  not  be  admitted  (s).    Thus  where  property  has 
been  conveyed  by  deed,  parol  evidence  of  an  agreement  to  apportion 
the  rent  of  the  current  quarter,  contrary  to  the  terms  of  the  deed,  is 
inadmissible  (0.     So  parol  evidence  is  inadmissible  to  show  that  a 
particular  close  was  intended  to  be  included  in  or  to  be  excluded 
from  the  deed  (m).     The  exceptions  to  such  rule  are — 1,  where,  al-  Exceptions, 
though  the  deed  is  clearly  enough  expressed,  some  ambiguity  arises 


Simo7is  V.  Johnson,  3  B.  &  Adol.  175;  Bahi 
V.  Cooper,  9  M.  &  W.  701  ;  Major  v.  Salts- 
bury,  2  D.  &  L.  763,  768;  Doe  d.  Uldte  v. 
Osborne,  4  Jur.  O.  S.  941,  C.  P. 

(m)  Vonlwllen  v.  Knowles,  12  M.  &W.  602. 

(w)  Solly  V.  Forbes,  4  Moo.  448  ;  Hothum 
V.  East  India  Co.,  1  T.  R.  638. 

(o)  Good  title  d.  Edwards  v.  Bailey,  Cowp. 
600  ;  Shep.  Touch.  81,  (sec.  13);  2  Smith, 
L.  C,  412,  notes,  (4th  ed.) 

(p)    Wright  V.  Dickson,  1  Dow.  141,  147. 

(.q)  Strickland  v.  Maxwell,  2  C.  &  M.539  ; 
4  Tyr.  346. 


(r)  ^non.,  Lofft,  398;  Sandimanx.  Breach, 
7  B.  &  C.  96  ;  Hare  v.  Norton,  5  B.  &  Adol. 
715  ;  Reg.  v.  Nevill,  8  Q.  B.  452,  463  ;  East 
London  Water  Works  Co.  v.  Trustees  of  Mile 
End  Old  Town,'i7Q.  B.  512;  Lyndon  v.  Stan- 
bridge,  2  H.  &  N.  51. 

(s)  Ros.  Ev.  14,  (9th  ed.) 

(O  Flinn  v.  Calow,  1  M.  &  G.  589. 

(ti)  Meres  v.  Ansell,  3  Wils.  275  ;  Hope  v. 
Atkins,  1  Price.  143  ;  Doe  d.  Norton  v.  Web- 
ster, 12  A.  &  E.  442  ;  4  P.  &  D.  270 ;  Bur- 
ton V.  Dawes,  10  C.  B.  261. 
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Chapter  IV.  from  extrinsic  circumstances ;  2,  where  the  language  of  a  charter  or 
__^5^Ili:__  deed  has  become  obscure,  and  the  construction  doubtful  from  antiquity; 
3,  where  the  grant  appears  uncertain,  owing  to  a  want  of  acquaint- 
ance with  the  grantor's  estate;  4,  where  it  is  important  to  show  a  dif- 
ferent consideration  consistent  with  but  not  repugnant  to  that  stated 
in  the  deed  itself;  5,  where  it  becomes  necessary  to  show  a  different 
time  of  delivery  from  that  at  which  the  deed  purports  to  have  been 
made ;  6,  where  it  is  sought  to  prove  a  customary  right  not  expressed 
in  the  deed,  but  which  is  not  inconsistent  with  any  of  its  stipulations; 
7,  where  fraud  or  illegality  in  the  formation  of  the  deed  is  relied  on 
to  avoid  it.  If  a  clause  in  a  deed  be  so  ambiguously  or  defectively 
expressed,  that  a  court  of  justice  cannot,  even  by  reference  to  the 
context,  collect  the  meaning  of  the  parties,  it  will  be  void  on  account 
of  uncertainty  (x).  But  this  is  the  last  rule  of  construction  ever  re- 
sorted to. 
Cases  illus-  Where  a  party  granted  a  manor  by  a  particular  name,  and  he  had 

fost  ^xceo-       ^^^  °  manors  of  that  name,  parol  evidence  was  admitted  to  show  which 
tion.  of  them  he  meant;  and  where  there  was  a  demise  of  premises  in 

Westminster,  late  in  the  occupation  of  A.,  particularly  describing 
them,  part  of  which  was  a  yard,  parol  evidence  was  received  to  show 
that  a  cellar  situated  under  that  yard,  but  which  was  then  in  the  occu- 
pation of  B.,  another  tenant  of  the  lessor,  was  not  intended  to  pass(z/). 
Evidence  of  usaoe  was  received  to  show  that  a  room  which  had  not 
been  occupied  with  a  certain  messuage  did  not  pass  under  a  demise 
of  that  messuage,  together  with  all  the  rooms,  chambers  and  appurte- 
nances thereunto  belonging  (z).  Where  a  lease  grants  a  right  of  way, 
evidence  may  be  received  of  the  state  of  the  premises  at  the  time  of 
granting  the  lease,  and  then  the  judge  will  put  a  construction  on  the 
lease  as  to  the  line  along  which  the  way  granted  runs ;  but  if  it  is  un- 
certain on  the  words  which  of  two  ways  is  intended,  parol  evidence 
may  be  given  to  show  which  the  grantor  meant  («).  Where  an  ex- 
pression used  in  a  written  instrument  has  a  technical  meaning,  parol 
evidence  is  admissible  to  show  that  it  has  been  used  in  that  sense, 
and  not  in  its  ordinary  meaning  in  common  parlance,  although  that 
may  be  perfectly  clear  and  unambiguous  in  itself;  therefore,  where  a 
lessee  of  a  coal  mine  covenanted  to  get  the  whole  of  the  mines  "  not 
deeper  than  or  below  the  level  of  the  bottom  of  the  mine"  at  a  par- 
ticular point,  it  was  held,  that  parol  evidence  of  the  understanding 
amongst  miners  was  admissible  to  show  that  the  word  "  level"  had  a 
particular  technical  meaning  different  from  its  ordinary  signification  of 
"  horizontal  line."  It  might  be  questionable  whether  a  previous  agree- 
ment between  the  parties  for  a  lease  of  the  same  mine,  and  for  which 

(i)  Anon.,  1  Mod.  180  ;   Doe  d.  Wyndham       Paddock  v.  Ftadley,  1  C.  &  J.  90. 
V.  Carew,  2  Q.  B.  317  ;    1  G.  &  D.  640.  (z)  Kerslnhe  v.  White,  2  Stark.  508. 

(«/)  Doe  d.  Freeland  v.  Burt,  1  T.  R.  701  ;  (n)  Osborne  v.  Wise,  7  C.  &  P.  761. 
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the  lease  in  question  was  substituted,  was  also  admissible  in  evidence    Chapter  IV. 

.                    .                    .               .                       .           Sect.  1. 
for  the  same  purpose  (b).    Again,  where  in  a  lease  inter  alia  of  a  rabbit   ■■       — ■ 

warren,  the  lessee  covenanted  that  on  the  expiration  of  the  term  he 
would  leave  on  the  warren  10,000  rabbits,  the  lessor  paying  for  them 
601.  per  thousand,  it  was  held,  that  parol  evidence  was  admissible  to 
show  that,  by  the  custom  of  the  country  where  the  lease  was  made, 
the  word  "  thousand,"  as  it  applied  to  rabbits,  denoted  twelve  hun- 
dred (c).    Where  the  lessee  of  a  coal  mine  covenanted  to  pay  a  certain 
share  of  all  such  sums  of  money  as  the  coals  should  sell  for  at  the 
pit's  mouth,  evidence  of  the  lessee's  having  accounted  with  the  lessor, 
and  paid  him  the  share  of  the  money  produced  by  the  sale  of  coals 
elsewhere,  was  not  considered  admissible  to  explain  the  intention  of 
the  parties  {d).     Where  a  lessee  made  an  agreement  for  a  lease,  and 
the  under-lessee  contracted  to  erect  a  shop  front  to  the  house;  in 
ejectment  for  a  forfeiture  for  not  erecting  the  shop  front,  it  was  held, 
that  the  original  lease  by  which  a  penalty  was  imposed,  if  the  lessee 
allowed  a  trade  to  be  carried  on  upon  the  premises,  was  not  admis- 
sible in  evidence  for  the  defendant,  to  explain  the  meaning  of  the 
words  "  shop  front"  in  the  agreement  (e).     Where  A.  being  tenant  to 
B.,  under  a  lease   containing  covenants,  by  which   the  former  was 
bound  to  fetch  seventy-five  bushels  of  coals  yearly,  and  deliver  them  at 
the  mansion-house  of  the  latter,  and  also  to  supply  him  with  as  much 
good  wheat  as  he  should  want  in  his  family  at  55.  per  bushel,  it  was 
agreed  between  them  that  the  lease  should  be  surrendered  up,  and  a 
new  one  granted,  omitting  the  above  covenants ;  and  a  new  lease  was 
accordingly  executed,  and  at  the  same  time  an  agreement  entered  into 
whereby  A.  agreed  with  B.  that  he  would  fetch  and  bring  to  the 
dwelling-house  of  B.,  his  heirs  and  assigns,  seventy  five  bushels  of 
coals  yearly,  for  twelve  years  (the  term  of  the  new  lease),  and  yearly 
supply  B.,  his  heirs  and  assigns,  with  as  much  good  wheat  as  he  should 
want  in  his  family  at  5^.  per  bushel ;  it  was  held,  upon  B.'s  having 
parted  with  his  reversion  in  the  farm,  and  also  quitted  the  mansion- 
house  in  which  he  resided  at  the  time  when  the  agreement  was  made, 
that  the  agreement,  being  entire,  must  receive  one  uniform  construc- 
tion :  and  as  it  was  clearly  local  in  respect  of  the  delivery  of  coals,  it 
could  not  be  deemed  personal  with  respect  to  the  wheat;  and  that  no 
parol  evidence  could  be  admitted  to  explain  the  agreement,  there  being 
no  latent  ambiguity  (/).     Since  the  passing  of  the  24  Geo.  2,  c.  23, 
for  altering  the  style,  a  lease  of  lands  by  deed,  to  hold  from  the  feast 
of  St.  Michael,  must,  unless  there  be  a  custom  to  the  contrary,  as  in 

(b)  Clayton  v.  Gregson,  5  A.  &  E.  302  ;        Gerrard  v.  Clifton,  7  T.  R.  676  ;   1  B.  &  P. 
4  N.  &  M.  602  ;  6  id.  694. ;    Shore  v.  Wilson,       524. 

9  01.  &  F.  365.  (e)  Doe  d.   Nash  v.   Birch,    1    M.  &  W. 

(c)  Smith  V.  Wilson,  3  B.  &  Adol.  728.  402;   Tyr.  &  Gr.  769. 

(rf)  Clifton   V,    Walmsley,  5  T.  R.    564  j  (/)   Coker  v.  Guy,  2  B.  &  P.  565. 
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Cases  illustra- 
tive of  the 
other  Excep- 
tions. 


Parts  of  a 
Lease  by 
Deed. 


Kent(<7'),  be  taken  to  mean  New  Michaelmas,  and  cannot  be  shown 
by  extrinsic  evidence  to  refer  to  a  holding  from  Old  MicJiaelmas,  un- 
less there  be  such  custom,  or  a  reference  in  the  lease  to  a  prior  holding 
from  Old  Michaelmas  (/i).  So  in  a  record  Martinmas  means  New 
Martinmas  (i).  But  this  rule  has  been  held  to  relate  only  to  leases  by 
deed ;  for  in  a  lease  by  parol  made  to  commence  at  Lady-Day,  evi- 
dence is  admissible  to  prove  that  by  the  custom  of  the  country  Old 
Lady-Day  was  intended  (k).  If  there  be  any  ambiguity  or  contradic- 
tion in  expressing  the  time  of  the  commencement  of  a  lease,  the  lease 
shall  be  construed  beneficially  for  the  lessee,  on  the  principle  that  every 
man's  grant  shall  be  taken  most  strongly  against  himself  (^). 

Where  a  man  granted  an  estate  for  life,  without  saying  whether  it 
was  for  his  own  life  or  for  that  of  the  grantee,  parol  evidence  was 
received  to  show  what  interest  he  had  in  the  estate  :  for  if  he  was 
tenant  in  fee,  it  was  considered  that  the  grantee  should  take  an  estate 
for  his  own  life ;  but  that  if  the  grantor  himself  was  a  tenant  for  life 
only,  the  grantee  would  take  an  estate  for  the  grantor's  life  only  (m). 
The  express  terms  of  a  lease  cannot  be  controlled  by  the  custom  of 
the  country;  yet  if  the  lease  be  entirely  silent  as  to  the  time  of 
quitting,  evidence  of  the  custom  of  the  country  may  be  given  to  fix 
the  time  (n).  Although  no  right  to  an  away-going  crop  is  reserved 
in  a  lease,  if  there  are  no  covenants  which  either  in  express  terms  or 
by  implication  of  law  exclude  such  right,  the  lessee  may  produce  parol 
evidence  to  show  that  he  is  entitled  to  such  away-going  crop  by  the 
custom  of  the  country  (o).  So  evidence  of  custom  for  an  away-going 
tenant  to  provide  work  and  labour,  tillage  and  sowing,  and  all  mate^ 
rials  for  the  same  in  his  away-going  year,  the  landlord  making  him  a 
reasonable  compensation,  has  been  received,  although  there  was  an 
express  written  agreement  between  the  parties,  but  which  was  not 
inconsistent  with  such  custom  {p). 


Sect.  2. — Date,  Parties  and  Premises. 
A  lease  by  deed  usually  consists  of  the  following  parts;  viz.   1. 
What  is  usually  called  the  Premises,  which  contain  a  statement  of 

ig)  Fur  ley  d.  Mayor,  ^-c.  of  Canterbury  v. 
Wood,  1  Esp.  198. 

(/()  Doe  d.  Spicer  v.  Lea,  11  East,  312; 
Doe  d.  Hall  v.  Benson,  4  B.  &  A.  588  ; 
Denn  d.  Peters  v.  Hopkinson,  3  D.  &  R.  507  ; 
Smith  V.  Walton,  8  Bing.  235  ;  1  Moo.  & 
Sc.  380. 

(t)  Smith  V.  Walton,  8  Ring.  235. 

[k)  Doe  d.  Hall  v.  Benson,  4  B.  &  A, 
588;  Furley  d.  Mayor,  ^-c.  of  Canterbury  v. 
Wood,  1  Esp.  1 98  ;  Denn  d.  Peters  v.  Hop- 
kinson, 3  D.  &  11.  507. 

</)  Anon.,  Dyer,  261  b,  pi.  28;  Lilley  v. 
Whitney,  Dyer,  272  a  ;  Seaman's  case,  God  I). 
16ri;  Doe  d.  Davies  v.  Williams,  1  II. 
Blac.  25 ;  Shep.  Touch.  88  (s.  6). 


{m)  Smith  v.  Doe  d.  Earl  of  Jersey,  2 
Brod.  &  B.  551  ;  3  Moo.  339  ;  7  Price,  281 ; 
2  Bligh,  290. 

(?j)   Webb  V.  Plummer,  2  B.  &  A.  746. 

(o)  Caldecott  v.  Smythies,  7  C.  &  P.  808  ; 
Wiglesworth  v.  Dallison,  1  Doug.  201 ;  1 
Smith's  L.  C.  453,  4C0  (4th  ed.) ;  Wilkins 
V.  Hood,  17  L.  J.,  Q.  B.  319;  Hutton  v. 
Warren,  1  M.  &  W.  466  ;  Faviell  v.  Gas- 
koin,  7  Exch.  273;  21  L.  J.,  Exch.  85; 
Muncey  v.  Dennis,  1  H.  &  N.  216  ;  Holding 
V.  Pigott,  7  Bing.  465 ;   5  M.  &  P.  427. 

(p)  Senior  v.  Armytage,  Bart.,  Holt,  197; 
oxplaincd  in  Hutton  v.  Warren,  I  M.  &  W. 
476. 
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the  date;  the  names,  addresses  and  additions  of  the  parties;  the  Chapter  IV. 
recitals  (if  any) ;  the  operative  words  ;  the  description  of  the  parcels  — ^^'^'^'  ^' — . 
demised  and  the  appurtenances ;  also  any  exceptions  or  reservations 
thereout :  2.  The  Habendum,  or  that  part  which  fixes  the  duration  of 
the  term  :  3.  The  Reddendum,  or  reservation  of  rent :  4.  The  Cove- 
nants :  and,  lastly,  any  proviso  or  condition  for  re-entry,  or  for  the 
determination  of  the  term  by  notice  before  the  expiration  thereof;  e.g. 
at  the  end  of  the  first  seven  or  fourteen  years. 

The  Premises  in  a  lease  are  all  the  parts  which  precede  the  haben-  The  Prenyses. 
dum.  The  office  of  this  part  of  the  lease  is  rightly  to  name  and 
describe  the  lessor  and  lessee ;  to  state  the  consideration  {q) ;  to  set 
forth  with  certainty  the  thing  demised,  either  by  express  words,  or 
by  that  which  by  reference  may  be  reduced  to  a  certainty ;  and  to 
state  the  exceptions  or  things  reserved,  if  any. 

With  respect  to  the  proper  mode  of  describing  the  property  to  be  Description  of 
demised,  it  may  be  remarked,  "that  corporeal  hereditaments  consist  roperty. 

wholly  of  substantial  and  permanent  objects;  all  which  may  be  com- 
prehended under  the  general  denomination  of  land  only;  for  land 
comprehends,  in  its  legal  signification,  any  ground,  soil  or  earth  what- 
soever ;  so  the  word  '  land '  includes,  not  only  the  face  of  the  earth, 
but  every  thing  under  it  or  over  it;  and  therefore  if  a  man  grant  all 
his  lands,  he  grants  thereby  all  his  mines  of  metal  and  other  fossils, 
his  woods,  his  waters  and  his  houses,  as  well  as  his  fields  and 
meadows :  not  but  that  the  particular  names  of  the  things  are  equally 
sufficient  to  pass  them,  except  in  the  instance  of  water,  by  a  grant  of 
which  nothing  passes  but  a  right  of  fishing :  and  to  recover  the  land 
at  the  bottom  of  which,  it  must  be  called  so  many  '  acres  of  land 
covered  with  water.'  But  the  capital  distinction  is  this,  that  by  the 
name  of  a  castle,  messuage,  toft,  croft,  or  the  like,  nothing  else  will 
pass,  except  what  falls  with  the  utmost  propriety  under  the  term 
made  use  of  (though,  indeed,  by  the  name  of  a  castle  one  or  more 
manors  may  be  conveyed;  and  e  converso,  by  the  name  of  the  manor 
a  castle  may  pass) ;  but  by  the  name  of  land,  which  is  nomen  gene- 
ralissimum,  everything  terrestrial  will  pass  (r)."  The  expressions 
"  arable  land,  meadow  or  pasture  land,"  are  specific  descriptions  of 
land,  and  are  confined  to  land  of  that  particular  species ;  and  in 
general,  where  meadow  or  pasture  land  is  named,  it  must  be  under- 
stood of  ancient  meadow  or  pasture  {s).  The  words  "  more  or  less  " 
must  be  confined  to  a  reasonable  quantity  {t). 

If  the  thing  described  be  sufficiently  ascertained,  it  is  sufficient.  Where  the 
though  all   the  particulars   are  not   true ;    as  if  a  man  demise   his  un^rueYn^pJrt. 
meadows  in  B.  and  D.,  containing  ten  acres,  whereas  they  contain 

(17)  The  premium  or  fine,  if  any.must  be  (s)  Tresham  v.  Lamb,  2  Brownl.46;  Gun- 
truly  expressed  in  words  at  length ;    post,  nins;  v.  Gunning,  2  Show.  8. 
Sect.  10.  (t)  Day  v.  Fynn,  Owen,  133  ;  1  Esp.  229; 

(r)  2  Blac.  Com.  18.  Cross  v.  Eglin,  2  B.  &  A.  106. 
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twenty  acres,  uU  the  meadows  pass  («).  Whatever  constitutes  the 
essence  of  the  thing  granted,  or  is  parcel  of  it,  will  pass  with  it,  although 
it  be  accidentally  severed  at  the  time  of  the  lease  ;  therefore,  by  the 
lease  of  a  mill,  a  millstone  passes,  though  severed  at  the  time ;  so  by 
the  lease  of  a  house,  the  doors,  window  sashes,  locks,  keys,  &c.  pass 
as  parcel  of  it,  although  by  accident  they  may  not  be  in  their  proper 
places  when  the  lease  is  made.  A  man  may  demise  his  farm,  which 
may  comprehend  a  messuage  and  much  land,  meadow,  pasture,  wood, 
&c.  thereunto  belonging,  or  therewith  used ;  for  the  word  "  farm  " 
properly  signifies  a  capital  or  principal  messuage,  and  a  quantity  of 
land  thereunto  appertaining  (x).  So  by  the  name  of  a  messuage,  he 
may  pass  a  house,  a  curtilage,  a  garden,  an  orchard,  a  dove-house,  a 
shop  or  a  mill,  as  parcel  of  the  same  (y);  so  the  word  "  house"  includes 
everything  that  would  ordinarily  pass  by  that  name(z);  the  like  of  a 
cottage,  a  toft,  a  chamber,  a  cellar,  &:c.  (a).  Under  a  lease  of  all  that  part 
of  the  park  called  B.  situate  and  being  in  the  county  of  O.,  and  now 
in  the  occupation  of  S.,  lying  within  certain  specified  abuttals,  with  all 
houses,  &c.  belonging  thereto,  and  which  are  now  in  the  occupation 
of  S.,  a  house  on  a  part  which  is  within  the  abuttals,  but  not  in  the 
occupation  of  S.,  will  pass  (b).  By  a  lease  of  all  that  part  of  the 
townland  of  B.,  containing  509  acres,  arable,  meadow  and  pasture, 
bounded  by  certain  boundaries,  it  was  held  that  400  acres  of  bog  and 
land  reclaimed  from  bog  within  the  boundaries,  also  passed  (c).  If 
garden  ground  be  let  for  years,  and  the  lessee  demise  part  of  the 
term  to  an  under-tenant,  who  builds  on  it,  by  a  grant  of  the  garden 
ground,  the  buildings  thereon  will  pass  (d).  It  would  appear  that  a 
lease  of  "  the  issues  and  profits  "  of  land  would  pass  the  land  itself; 
for  to  have  the  issues  and  profits  is  the  same  thing  as  to  have  the 
land  itself  (e) ;  and  it  has  been  held,  that  if  a  grant  be  made  of  a 
boilery  of  salt,  the  land  passes,  for  that  is  the  whole  profit  (/).  If 
in  a  lease  the  demised  land  be  mentioned  and  described  as  meadow 
land,  no  other  evidence  is  necessary  to  prove  that  it  was  meadow 
land  at  the  commencement  of  the  term  (g).  By  the  grant  of  a  forest, 
park,  chase  or  warren  in  the  soil  of  the  grantor,  the  soil  as  well  as 
the  privilege  passes ;  but  it  is  otherwise  if  the  soil  be  another's  {h)  : 
and  a  sheepwalk  or  a  foldcourse  may  include  the  soil  by  the  custom 


(u)  Com.  Dig.  tit.  Fait  (E.  4). 

(.r)  Shep.  Touch.  93  ;  Lord  Portman  v. 
Mill,  3  Jur.  35(5,  L.  C.  ;  Goodtitle  v.  Paul,  2 
Burr.  1089;  Goodtitle  v.  Southern,  1  M.  & 
S.  298. 

(y)  Shep.  Touch.  94;  Doe  d.  Norton  \. 
Webster,  12  A.  &  E.  442  ;  4  P.  &  D.  270  ; 
Cole  V.  The  West  London  and  Crystal  Palace 
Railway  Co.,  27  Beav.  242;  28  L.  J.,  Chan. 
767. 

{z)  Post,  89  ;  Grosvcnor  v.  The  Hampstead 
Junction  Railway  Co.,  1  De  Gex  &  J.  446  ; 
26  L.  J.,  Chanc.  731  ;   Ilewson  v.  The  South 


Western  Railway  Co.,  8  W.  R.  467,  Wood, 
V.  C. 

(a)  Shep.  Touch.  94, 

(b)  Doe  d.  Smith  v.  Galloway,  5  B.  &  Ad. 
43  ;  2  N.  &  M.  241. 

(c)  Jack  V.  Mclntyre,  12  CI.  &  Fin.  151. 
{d)  Burton  v.  Brown,  Cro.  Jac.  .648. 

(e)  Parker  v.  Plumber,  Cro.  Eliz.  190. 
(/)  Co.  Lit.  4b. 

ig)  Birch    V.    Stevenson,    3    Taunt.    469; 
Skipwith  V.  Green,  1  Stra.  610. 
(/i)  Cromwell's  case,  Dyer,  169  b. 


DATE,  PARTIES  AND  PREMISES.  89 

af  the  country  (i).     In  a  parish  settlement  case,  it  was  lield   that  the  Chapter  IV. 

lease  of  a  fishery  of  a  pond,  with  the  spear  sedge  and  the  flags  and   ^"'    — 

rushes  orowing  in  and  about  the  same,  passed  the  soil  {k).     If  a  lease 
of  a  ferry  describes  it  as  a  ferry  both  ways  across  a  river,  whereas  it 
is  but  one  way  only,  yet  it  will  pass  (l).     Where  an  annual  sum  was 
payable  as  tenants'  damages,  besides  a  way-leave  rent  for  a  coal  rail- 
way passing  through  a  farm,  it  was  left  to  the  jury  to  say  whether 
the  land  covered  by  the  railway  passed  by  the  agreement  of  letting 
to  the  tenant,  because  if  it  did  the  tenant,  and  not  the  landlord,  was 
entitled  to  the  sum  payable  as  tenants'  damages  (m).     A  devise  of  a 
house  and  garden  described  the  premises  by  boundaries  which  strictly 
would  include  a  portion  of  a  piece  of  ground  at  the  back  and  adjoin- 
ing the  garden,  which  was  laid  out  as  a  common  walk  for  a  row  of 
houses;   it  was    held,    that  this   portion   of  the  common  walk   was 
included  in  the  premises  demised,  though  by  the  lease  a  right  was 
granted  to  the  lessee  of  the  use  of  the  whole  of  the  common  walk(?i)- 

The  demise  of  a  house  "with  the  appurtenances"  will  pass  the  Effect  of  the 
house,  with  the  orchards,  yards,  and  curtilage  and  gardens,  but  not  puJtenan^es." 
the  land  ;  especially  if  it  be  at  a  distance,  though  occupied  with  the 
house :  so  the  demise  of  a  house  "  and  the  appurtenances  "  will  not 
pass  an  adjoining  building  not  accounted  parcel  of  the  house,  although 
held  with  it  for  thirty  years  (o).     In  one  case  it  was  held,  that  a  grant 
from  the  crown  of  a  house  with  the  appurtenances  would  pass  land 
that  was  occupied  with  the  house ;  it  should  not,  however,  be  over- 
looked that  the  point  arose  on  a  special  verdict,  in  which  the  house 
and  land  were  found  to  be  all  one(jt?).     Generally  speaking,  land  will 
not  pass  as  appurtenant  to  a  house,  but  it  may  sometimes  do  so,  to 
effectuate  the  obvious  intention  of  the  parties  {q).     Whether  the  thing 
claimed    as  appurtenant   be  parcel  or   not   must  be   gathered   from 
evidence :  thus  where  there  is  a  conveyance  in  general  terms  of  all 
that  acre   called  Blackacre,  everything  which  belongs  to  Blackacre 
passes  with  it ;  but  whether  parcel   or  not  of  the  thing  demised  is 
always  matter   of  evidence  (r)  :  so   a  demise   of  premises  in  West- 
minster, late  in  the  occupation  of  A.  (particularly  describing  them), 
part  of  which  was  a  yard,  was  held  not  to  pass  a  cellar  situate  under 
that  yard,  which  was  then  occupied  by  B.,  another  tenant  of  the 
lessor ;  for  though  prima  facie  the  property  in  the  cellar  would  pass* 
by  the  demise,  yet  that  might  be  regulated  and  explained  by  circum- 
stances (s).     Under    a  demise    of  a  messuage,    with   all   rooms  and 

(t)  Huddlestone  v,    Woodroffe,  2  Roll.  R.  170,  S.    C.  ;    Baudeley  v.   Brook,   Cro.  Jac. 

61.  189;    Hearn  \.  Allen,  Cro.  Car.  57  ;    Roe  d. 

(k)  Rex  V.  Old  Ahesford,  1  T.  R.  358.  Walker  v.    IValker,  3  Bos.  &  P.  375  ;    Buck 

{I)  Pirn  V.  Curell,  6  M.  &  W.  234.  d.  Whalley  v.  'Nurton,  1  Bos.  &  P.  53.  cited 

\m)   Wilson  v.  Avderson,  1  C.  &  K.  544.  5  C.  B.,  N.  S.  463.     There  are  cases  both 

(n)  Curling  V.  Mills,  6  M.  &  G.  173.  ways,  per  V.  Williams,  J.,  7  C.  B.  714. 
(o)  Bryan  v.  Wetherhead,  Cro.  Car.  17.  (r)  Cole  Ejec.  240. 

(p)   Gennings  v.  Lake,  Cro.  Car.  169.  (s)  Doe  d.  Freeland  v.  Burt,  1  T.  R.  701. 

{q)  Hill  V.   Grange,  Dyer,  130  b;    Plow. 
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Chapter  IV.   cham])ers,  and  the  appurtenances  thereto  belonging,  is  to  be  under- 

C  p  p  m     o 

'— —  stood  all  that  is  occupied  together  as  an  entire  messuage  at  one  and 

the  same  time;  therefore,  such  a  demise  will  not  comprehend  a  room 
which  had  once  formed  part  of  the  messuage,  but  which  had  been 
separated  from  it  by  means  of  a  wooden  partition,  and  had  not  been 
occupied  with  it  for  many  years  previously  to  the  demise  (t).  Under 
a  lease  of  premises,  "  together  with  all  ways  appertaining,  or  v?ith 
any  parts  thereof  used  or  enjoyed,"  a  right  of  way  was  held  to  pass, 
although  not  expressly  mentioned,  upon  proof  that  it  was  used  with 
the  premises  at  the  time  the  lease  was  granted  (u)  ;  but  where  an 
under-lease  described  the  road  demised  and  the  ways  granted  by  the 
words,  "  all  ways  thereunto  appertaining,"  it  was  held  that  a  right  of 
way  over  the  original  lessor's  soil  would  not  pass  by  these  words  (x). 
Generally  speaking,  a  right  of  way  cannot  pass  under  the  word 
"  appurtenances"  ( i/).  But  a  way  of  necessity  may  so  pass  (z).  Land 
cannot  be  appurtenant  to  a  messuage  in  the  proper  sense  of  the  word ; 
nor  can  one  species  of  land  be  appurtenant  to  another,  because  the 
term  is  only  properly  applied  to  the  aiinexation  of  incorporeal  to  cor- 
poreal hereditaments,  in  those  cases  in  which  the  law  permits  such  an 
union;  but  land  may  be  appurtenant  to  a  messuage  in  common  par- 
lance, as  being  usually  occupied  with  it  (a). 
Leases  of  It  may  be  necessary,  however,  to  put  a  different  construction  on 

House"  ^  leases  made  in  towns  and  on  those  made  in  the  country.     In  the  me- 

tropolis, different  persons  have  several  freeholds  over  the  same  spot  (as 
in  the  case  of  the  inns  of  courts  and  chambers),  where  different  parts 
of  the  same  house  are  let  out  to  different  people :  it  would  therefore 
be  very  extraordinary  to  contend,  that  if  a  person  purchased  a  set  of 
chambers,  then  leased  them,  and  afterwards  purchased  another  set 
under  them,  the  after-purchased  chambers  would  pass  under  the  lease. 
The  respective  apartments  of  a  house  may  be,  and  frequently  are,  let  to 
several  and  distinct  individuals,  which  tenancies  are  termed  lodgings, 
and  the  tenants  thereof  lodgers :  respecting  which  we  shall  observe 
more  at  large  hereafter  [b). 


Sect.  3. —  Term  granted. 
(a)   The  Habendum. 

Office  and  Use      The  habendum  is  that  part  of  the  lease  which  begins  with  "to  have 
and  to  hold,"  and  properly  succeeds  the  premises :  its  office  is  to  limit 


of  the  Ha 
bendum 


(0  Kerslake  v.  White,  2  Stark.  508.  749,  761  ;    Ach-oyd  v.  Smith,  9  C.  B.  689; 

(m)  Koni/stra  v.  Lucas,  5  B.  &  A.  830  ;   1  10  C.  B.  164. 

D.  &  R.  506.      \lut  Kee  Morris  V.  Edgington,  (z)  Pinni.ngton    v.    Galland,  9    Exch.    1; 

3  Taunt.  24  ;   Crisp  v.  Price,  5  Taunt.  548  ;  22  L.  J.,  Exch.  348;    Pheysey  v.  Vicar y,  16 

Wilson  V.  Bagshaw,  5  M.  &  R.  448.  M.  &  W.  484  ;  Hinchliffe  v.  The  Earl  of  Kin- 

(.r)  Harding  v.   Wilson,  2  B.  &  C.  96 ;  3  noul,  5  Bing.  N.  C.  1. 

D.  &  R.  287.  (a)   Wilmore   v.    Cain,    Cro.    Eliz.    918; 

(i/)    Worthington  v.  Gimson,  29  L.  J.,  Q.  Anon.,  Moor,  22]  ;  Cro.  Eliz.  16. 

B.  1 16  ;   Clements  v.  Lambert,  1  Taunt.  205  ;  (ft)  Chap.  V.,  Sect.  3. 
Plant  V.  James,  5  B.  &  Ad.  791  ;  4  A.  &  E. 
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with  certainty  the  estate:  it  may  also  abridge  or  alter  the  generality   Chapter  IV. 

of  the  premises  (c) ;  in  short,  it  fixes  the  quality  and  quantity  of  the  ^f^ — 

estate,  and  ascertains  the  meaning  of  the  premises,  but  cannot  con- 
tradict or  destroy  them(c?):  but  its  operation  as  a  grant  is  merely 
prospective  from  the  time  of  the  execution  of  the  lease  (e).  By  in- 
denture dated  and  made  on  19th  July,  1851,  B.  demised  to  A.,  to  hold 
from  25th  December,  1849,  for  the  term  of  fourteen  years  thence  next 
ensuino-,  determinable  as  therein  mentioned;  provided,  that  either 
party  might  determine  the  demise  at  the  expiration  of  the  first  seven 
years  thereof  by  six  months'  notice :  held,  that  the  seven  years  were 
to  be  reckoned  from  the  25th  December,  1849,  and  that  the  lease 
might  be  determined  on  25th  December,  1856  (/).  The  word  "  term" 
in  a  covenant  in  a  lease  may  signify  either  the  time  or  the  estate 
granted  (^). 

A  lease  to  one  for  Ufe,  habendum  to  his  three  sons  successively,  but 
omitting  to  mention  the  sons  in  the  premises  of  the  deed,  was  held  to 
be  for  the  life  of  the  father  only,  and  that  the  sons  should  not  take  in 
possession,  or  by  way  of  remainder :  for  it  being  limited  to  the  father 
for  his  life,  that  was  a  greater  estate  than  for  the  lives  of  others ;  and 
the  three  sons  were  named  as  persons  to  have  an  estate,  and  not  to 
make  a  limitation  of  an  estate  {h).  Where  a  lease  was  made  on  the 
10th  of  October,  habendum  from  the  20th  day  of  November  (not 
saying  in  what  year)  for  five  years,  the  court  held  that  the  lease  was 
void  for  uncertainty  (i).  But  where  a  lease  was  made  for  years,  to 
begin  at  the  feast  of  our  Lady  Mary  (without  expressing  what  feast, 
whether  of  the  Annunciation,  Purification,  &c.),  Anderson,  C.  J.,  held 
the  lease  to  be  good,  and  that  the  lessee  by  his  entry  might  determine 
at  which  of  the  said  feasts  the  term  should  begin.  But  Periam,  J., 
doubted  (k).  Uncertainty  as  to  the  property  comprised  in  a  lease  or 
in  a  devise  of  land  may  sometimes  be  cured  by  an  election  (l). 


(b)   Terms  for  Life. 

An  estate  for  life  may  be  created  by  deed,  either  by  express  limita-  Leases  for 
tion  or  by  a  grant  in  general  terms.     Thus  a  grant  by  A.  to  B.  of  the 
manor  of  Dale  gives  to  B.  an  estate  for  his  life(m).     This,  however, 


Lives. 


(c)  Shep.  Touch.  75  ;  Com.  Dig.  tit.  Fait 
(E.  9)  ;  2  Prest.  Conv.  439,  442. 

(d)  Cochin  v.  Heathcote,  Lofft,  190;  Doe 
d.  Timmis  v.  Steele,  4  Q.  B.  CCS  ;  3  G.  &  D. 
022:  Bird  v.  Baker,  E.  &  E.  12  ;  28  L.  J., 
Q.  B.  7. 

(e)  Jervis  v.  Tomkiiison,  1  H.  &  N.  195, 
20e  ;  Shaw  v.  Kay,  1  Exch.  412  ;  Lewis  v. 
Jlilliard,  1  Sid.  374 ;  Wyburd  v.  Tuck,  1  B. 
&  P.  464 ;  Dinsdale  v.  Isles,  3  Keb.  207  ;  2 
Lev.  88. 

(/)  Bird  V.  Baker,  E.  &  E.  12  ;  28  L.  J., 
Q.  B.  7. 

{g)  Evans  v.  Vaughan,  4  B.  &  C.  261  ;  6 


D.  &  R.  349  ;  Wright  d.  Plowden  v.  Cart- 
wright,  1  Burr.  282 ;  1  Ld.  Ken.  529 ; 
Green  v.  Edwards,  Cro.  Eliz.  216  ;  Cotfee  v. 
Richardson,  7  Exch.  151 ;  2  Blac.  Com. 
143  ;  Shep.  Touch.  267. 

{h)   Windsmore  v.  Hubbard,  Cro.  Eliz.  57. 

(0  Jnoji.,  1  Mod.  180. 

(k)  Anon.,  1  Leon.  227. 

(I)  Jenkins  v.  Green  (No.  1),  27  Beav. 
437  ;  28  L.  J.,  Chan.  817  ;  Duckmanton  v. 
Duckmanton,  5  H.  &  N.  219;  Johnstone  v. 
Baber,  6  De  G.,  M.  &  G.  439. 

(m)  Co.  Lit.  42  a,  183  a. 
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Chapter  IV.   would  be  otherwise  if  a  contrary  intention  could  be  collected  from  the 

Sect.  3.  •' 
terms  of  the  deed  (^^).     If  lands  be  demised  by  a  tenant  in  fee  to  a 

man  generally,  without  denoting  the  quantity  of  estate  intended  to  be 
given,  and  livery  of  seisin  be  made  upon  it,  such  demise  shall  be  an 
estate  to  the  lessee  for  his  o^w  life,  for  his  life  is  greater  in  considera- 
tion of  law  than  another's  life ;  and  if  he  lease  to  the  reversioner  for 
his  life,  he  shall  have  it  again  after  the  death  of  the  reversioner,  for  it 
was  not  a  surrender :  but  if  such  lease  be  made  by  tenant  in  tail,  it 
shall  be  for  the  life  of  the  lessor  (o).  Estates  for  life  granted  abso- 
lutely, will,  generally  speaking,  endure  as  long  as  the  life  for  which 
they  are  granted  (jo) :  but  there  are  some  estates  for  life  which  may 
determine  upon  future  contingencies,  before  the  life  for  which  they 
are  granted  expires ;  as  where  a  lease  is  to  a  man  quamdiu  se  bene 
gesserit;  to  a  woman  durante  viduitate  or  dum  sola;  to  husband  and 
wife  during  coverture;  to  A.,  as  long  as  he  inhabits,  or  pays  such 
rent,  or  till  he  be  preferred  to  such  a  benefice,  or  till  out  of  the 
profits  he  has  paid  lOOZ.  or  other  sum :— in  these  and  such  like  cases, 
the  duration  of  the  estate  depends  merely  upon  the  condition  {q).  But 
the  estate  is  as  perfect  an  estate  for  life  until  the  event  take  place,  as 
if  it  had  been  granted  absolutely.  Where  A.  demises  to  B.  for  the 
term  of  his  natural  life,  the  demise  is  prima  facie  for  the  life  of  B. ; 
but  where  A.  demised  to  B.,  his  executors  and  administrators,  for  the 
term  of  his  natural  life,  and  the  lease  contained  a  covenant  by  A.  for 
the  quiet  enjoyment  of  the  premises  by  B.,  his  executors,  (fee,  during 
the  natural  life  of  A.,  it  was  held  that  the  word  "  his"  in  the  demising 
clause  must  be  referred  to  A.,  the  grantor,  and  not  to  B.,  though  his 
name  was  the  last  antecedent  if).  Where  a  person  demised  land  for 
the  lives  of  two  persons  named,  and  the  life  of  a  granddaughter  of  a 
third  person,  who  then  was  not  born ;  it  was  held  that  the  lease  was 
good  for  the  lives  of  the  two  persons  named  only  (s).  A  lease  for 
years,  if  the  lessee  so  long  live,  with  a  remainder  to  another  for  the 
residue  of  the  term,  must  be  construed  to  give  the  remainder-man  a 
power  to  enjoy  during  all  the  residue  of  the  years  to  come  it).  Where 
an  agreement  for  a  lease  was  made,  by  which  "  A.  agreed  to  let  her 
house  to  B.  during  her  life,  supposing  it  to  be  occupied  by  B.  or  a 
tenant  agreeable  to  A.;"  and  "  a  clause  was  to  be  added  in  the  lease," 
to  give  A.'s  son  an  option  to  possess  the  house  when  of  age :  it  was 
held,  that  it  only  enured  for  the  joint  lives  of  A.  and  B,  iu). 
Commence-  At  common  law  a  lease ybr  life  of  anything  whatsoever,  whether  it 

for  Lives.  ^^^  in  livery  or  in  grant,  if  it  be  in  esse  before,  cannot  begin  at  a  day 

{n)   Doe  A.  Prilchard  v.  Dodd,  5  B.  &  Ad.  (s)  Doe  d.  Pemherton  v.  Edwards^  1  M.  & 

689;  2  N.  &  M.  838.  W.  553  ;  Tyr.  &  Gr.  1006. 

(o)  Co.  Lit.  42  a.  (<)   Wright  d.   Plowden  v.   Cartwright,  1 

(p)  2  Blac.  Com.  121.  Burr.  282;    1  Ld.  Ken.  529;  Shep.  Touch. 

(q)  Co.  Lit.  42  a.  272. 

(r)  Doe  d.  Pritchard  v.  Dodd,  5  B.  &  Ad.           («)  Doe   d.    Bromfield  v.   Smith,  6   East, 

689  ;  2  N.  &  M.  838.  530  ;   2  Smith,  570. 
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to  come,  for  an  estate  of  freehold  cannot  commence   in   futuro(2;);    Chapter  IV. 

therefore,  if  a  lease   be   made   to  hold   to  the  lessee   for  life  from  Sect^3^^ 

Michaelmas  next,  or  after  the  death  of  the  lessor,  or  after  the  death 
of  J.  S.,  this  lease  would  not  be  good  at  common  law.  "  From" 
may,  however,  mean  either  inclusive  or  exclusive,  according  to  the 
subject-matter  (.c).  A  lease  for  lives,  to  begin  from  the  day  of  the 
date  thereof,  with  seisin  delivered  afterwards,  is  good,  and  shall  not 
be  said  to  convey  a  freehold  to  commence  in  futuro  (y) :  so  a  lease  to 
hold  to  the  lessee  for  his  life,  which  term  shall  begin  after  the  determi- 
nation of  a  previous  term  for  three  lives,  is  good  (2;).  Leases  for  Hves 
can  only  take  effect  by  such  conveyance  as  is  required  for  the  transfer 
of  freehold  estates  (a).  But,  although  the  above  rule  prevails  at  com- 
mon law  as  to  leases  in  futuro,  a  very  different  rule  of  law  prevails 
in  cases  of  hmitations  taking  effect  under  the  Statute  of  Uses,  or  as 
devises  or  trusts  {b).  And  now,  by  8  &  9  Vict.  c.  106,  s.  2,  "  all  cor- 
poreal tenements  and  hereditaments  shall,  as  regards  the  conveyance 
of  the  immediate  freehold  thereof,  be  deemed  to  be  in  grant  as  well 
as  in  livery." 

(c)  Commencement  of  Terms  for  Years. 
As  a  lease /or  years  is  a  mere  chattel,  it  may  be  made  to  commence  Certainty  in 
either  presently  or  at  a  future  period,  at  a  day  to  come,  as  at  Michael-  ^"nt"^^""' 
mas  next,  or  at  three  or  ten  years  after,  or  after  the  death  of  the  lessor, 
or  of  J.  S.;  and  when  it  is  to  commence  in  futuro,  it  is  called  an 
interesse  termini,  or  future  interest  (c).  A  lease  to  commence  upon 
the  expiration  of  a  previous  lease  conveys  only  an  interesse  termini 
until  the  expiration  of  the  previous  lease,  and  does  not  amount  to  an 
assignment  of  the  reversion  expectant  on  such  lease  (tZ).  After  the 
day  appointed  for  the  commencement  of  the  term,  an  interesse  termini 
is  sufficient  to  support  an  entry  or  ejectment  (e).  All  leases  for  years, 
whether  they  begin  in  praesenti  or  in  futuro,  must  be  certain :  that  is, 
they  must  have  a  certain  beginning  and  a  certain  ending,  and  so  the 
continuance  of  the  term  must  be  certain;  otherwise  they  are  not 
good  (/).  Unless  the  time  of  the  commencement  of  the  lease  be 
stated  it  cannot  be  known  when  the  rent  is  to  become  due  or  when 
the  landlord  is  entitled  to  distrain  for  it.  But,  though  the  commence- 
ment of  a  term  must  be  fixed  with  certainty,  it  will  be  sufficient  if  it 
be  so  fixed  when  the  lease  is  to  take  effect  in  interest  or  possession ; 

{v)  Shep.  Touch.  272  ;   2  Blac.  Com.  144,  Gilhertson  v.  Richards,  4  H.  &  N.  277  ;   5  H, 

314.  &N.  453. 

(x)  Pugh  V.  Duhe  of  Leeds,  Cowp.  714,  (c)  Shep.  Touch.  273. 

725;    Acklandw.  Lutley,9  A.Si^.^12;   1  (d)    Smith    v.    Day,    2    M.    &    W.    684; 

P.  &  D.  636.  Blatchford,  app,,  Cole,  resp.,  5  C.  B.,  N.  S. 

(y)  Freeman  d.    Vernon  v.  West,  2  Wils.  514. 

165.  (f)  Cole  Ejec.  72,  287,  459  :  Doe  d.  Agar 

{z)    Underhay    v.    Underhay,    Cro.    Eliz.  v.  Brown,  2  E.  &  B.  331. 

296.  (/•)  2    Blac.   Com.   144;    Shep.    Touch. 

(a)  Shep.  Touch.  210.  267,  272  ;  ante,  91. 

(b)  Rivis  V.    Wat.-.on,  5  M.  &    W.   255  ; 
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Chapter  IV.   for  until  that  time  it  may  depend  upon  an  uncertainty,  viz.  either  a 
^^^'  ^'        possible  contingency,  which  is  to  precede  the  interest  or  possession, 
or  upon  a  limitation  or  condition  subsequent;  but  where  it  is  to  be 
reduced  to  a  certainty  upon  a  precedent  contingency,  such  contingency 
must  happen  in  the  lives  of  the  parties  {g). 
Commence-  A  lease  to  commence  after  the  determination  of  a  prior  lease  shall 

Determination  begin  presently,  if  the  previous  lease  be  void  at  law :  so  a  lease  in- 
of  prior  Leases,  tended  to  commence  in  futuro,  which  misrecites  the  prior  lease  on 
which  it  depends  in  a  material  point,  shall  begin  immediately  (/^).  But 
if  the  new  lease  had  misrecited  a  lease  to  A.,  and  had  then  been  made 
for  twenty-one  years,  to  commence  after  the  exj)iration  of  the  term  of 
A.,  the  raisrecital  would  be  unimportant,  and  the  new  lease  would 
begin  from  the  determination  of  A.'s  term  {i). 
Commence-  With  regard  to  the  date  of  a  lease,  it  was  formerly  held  that  a  lease 

Date  of  the        to  commence  a  datu  included  the  day  of  the  date,  but  that  a  die  datus 
Lease.  excluded  the  day  (A);  but  it  is  now  considered  that  the  words  "from 

the  day  of  the  date"  mean  either  inclusive  or  exclusive,  according  to 
the  context  and  subject-matter;  and  the  court  will  construe  them  so 
as  to  effectuate  the  intention  of  the  parties  (J).  The  words  "  day  of 
the  date"  in  general  mean  the  "  day  of  the  "execution  of  the  deed"  {m). 
A  lease  "  from  the  day  of  the  date,"  and  "  from  henceforth,"  is  the 
same  thin^(/i).  As  to  an  impossible  or  uncertain  date,  there  appears 
to  have  been  this  distinction  taken  in  the  books,  viz.,  that  if  a  lease 
be  made  to  begin  from  an  impossible  date,  as  from  the  30th  of  Febru- 
ary, or  the  31st  of  April,  or  from  the  Nativity  of  our  Lord,  not  saying 
from  the  feast  of  the  Nativity,  especially  if  it  be  by  deed,  it  shall  take 
effect  from  the  delivery  (o) ;  so  if  the  lease  be  dated  and  is  to  com- 
mence from  the  "  making  hereof,"  or  "  from  henceforth"  (p),  or  from 
the  executing  of  a  former  lease,  and  no  such  lease  in  fact  exist,  or  if 
the  prior  lease  be  void  in  law  (q) ;  but  where  the  limitation  is  uncer- 
tain, as  a  lease  made  the  10th  day  of  October,  to  hold  from  the  20th 
day  of  November,  without  saying  what  November  is  meant,  the  lease 
is  thereby  vitiated,  because  the  limitation  is  part  of  the  agreement, 
and  the  court  cannot  determine  it,  not  knowing  the  terms  of  the  con- 
tract (r).  Where  a  deed  has  no  date,  or  an  impossible  date,  as  the 
30th  of  February,  and  in  the  deed  reference  is  made  to  the  date,  that 
word  must  be  construed  "dehvery;"  but  if  it  have  a  sensible  date, 
the  word  elate  occurring  in  other  parts  of  the  deed  means  the  day  of 

(g)  Sliep.  Touch.  272,  273;   Doe  d.  Hall  Acklantl  v.  Lvf^erj,  9  A,  &  E.  879;    1  P.  & 

V.  Richardson,  3  T.  R.  4'62.  D.  63() ;   Bac.  Abr.  tit.  Leases  (L.  1). 

('')  Co.  Lit.  46  b.  (to)    Underhill  v.  Horwood,  10  Ves.  209. 

(«■)  Fooie  V.  Berkeley,  1  Lev.  235;    Wood-  (n)  Llewellyn  v.  Williams,  Cro.  Jac.  258. 

house's  case.  Dyer,  93  b.  (o)  Co.  Lit.  46  b. 

(/f)  Haths   V.   ^Ish,   2   Salk.   413;     1    l-cl.  {jj)   Ibid. 

Kaym.  84  ;  Macdonnel  v.  Wddon,  Stra.  5;30 ;  {q)  Miller  v.  Maynwarivg,  Cro.  Car.  397  ; 

yinon.,  Loftt,  275  ;    Cotnish  v.  Cawsey,  Hoil.  liassett  v.  Lewis,  1  Lev.  77. 
Abr.  850,  1)1.  12.                                     "  (r)  Bac.  Abr.  tit.  Leases  (L.  1);    Anon.,  1 

(/)  Fiigh  V.  Duke  of  Leeds,  Cowp.   714  ;  Mod.  180;  Foote  v.  Berkeley,  1  Sid.  461. 
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the  date  and  not  of  the  delivery;  and,  therefore,  in  covenant  on  an   Chapter  IV. 
indenture  of  lease  dated  the  24th  day  of  December,  1822,  whereby  — ^^^'^•^' 


the  defendant  agreed,  within  twenty-four  calendar  months  then  next 
after  the  date  of  the  indenture,  to  procure  a  certain  thing  to  be  done: 
it  was  held,  that  the  deed  took  effect  from  the  day  of  the  date,  and 
that  the  twenty-four  calendar  months  reckoned  from  the  date  (s). 
Where  a  lease  was  dated  25th  March,  1783,  habendum  "from  the 
13th  March  now  last  past,''  and  it  was  proved  that  the  deed  was  not 
executed  until  some  time  after  the  date,  it  was  held,  that  the  term 
commenced  on  the  25th  March,  1783,  and  not  on  the  25th  March, 
1782(0.  A  deed  having  been  made  in  the  month  of  August  in  a 
leap  year,  the  words  "  the  29th  February  then  next  ensuing"  were 
construed  to  mean  the  29th  February  in  the  next  leap  yean».  A 
lease  operates  as  a  grant  only  from  the  time  of  its  execution,  and  the 
tenant  is  not  liable  for  previous  breaches  of  covenant,  although  com- 
mitted after  the  date  of  the  deed  (.r).  But  the  duration  of  the  term  is 
to  be  computed  from  the  day  in  that  behalf  mentioned  in  the  lease. 
Thus  where  J.,  by  indenture  dated  and  made  19th  July,  1851,  de- 
mised to  A.  certain  premises,  habendum  from  25th  December,  1849, 
for  fourteen  years  thence  next  ensuing,  determinable  at  the  end  of  the 
first  seven  years  by  six  months'  previous  notice :  held,  that  the  seven 
years  were  to  be  reckoned  from  25th  December,  1849,  and  that  the 
lease  might  be  determined  on  25th  December,  1856  {y). 

In  general  a  letting  by  parol  will  be  considered  to  commence  from  Commence 
the  day  of  the  tenant's  entering,  and  not  with  reference  to  any  par-  Reference  ta 
ticular  quarter-day  {z).  But  where  a  tenant  entered  in  the  middle  of  Entry. 
a  quarter,  and  afterwards  paid  for  that  time  to  the  beginning  of  a 
succeeding  regular  quarter,  from  which  time  he  paid  half-yearly,  his 
tenancy  was  held  to  commence  from  the  quarter  succeeding  his  enter- 
ing (a).  Where,  however,  the  tenant  entered  in  the  middle  of  a  quarter, 
upon  an  agreement  to  pay  rent  "  quarterly  and  for  the  half-quarter," 
the  jury,  under  the  judge's  direction,  found  that  the  tenancy  com- 
menced from  the  quarter-day  preceding  the  entry  {h).  A  party  having 
taken  possession  on  the  1st  of  August,  and  at  the  Michaelmas  follow- 
ing paid  the  half-quarter's  rent,  and  continued  afterwards  to  pay 
quarterly  on  the  usual  feast  days,  it  was  held,  that  a  notice  to  quit  at 
Michaelmas  was  sufficient;  and  that  although  the  landlord  had  at 
first  given  notice  expiring  with  the  half-quarter,  it  was  not  necessarily 
to  be  inferred  from  that  circumstance  that  the  tenancy  from  year  to 

(s)  styles  V.  Wardle,  4  B.  &  C.  908 ;  7  TomMnson,  1  H.  &  N.  195,  206. 

D.  &  R.  507.  (,/)  Bird  v.  Baker,  E.  &  E.  12;  28  L.  J., 

(0  Steele  v.  Mart,  4  B.  &  C.  272  ;    6  D.  Q.  B.  7. 

&  R-  392.  (2)  Kemp  v.  Derrett,  3  Camp.  510. 

(m)  Chapman  v.  Beechavi,  3  Q.  B.  723  ;   3  (a)  Doe  A.  Holcomh  v.  Johnson,  6  Esp.  10. 

G.  &  D.  71.  {b)  Doe  d.    Wadmore  v.  Sehcyn,   Hil.  T. 

(i)  Shaw  V.  Kay,  1  Excli.  412;   Jervis  v.  1807,  Adams  Ejec.  107  (4tli  ed.;. 
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year  commenced  on  tliat  day  (c).  Where  a  tenant  under  a  lease  con- 
tinued to  hold  after  the  expiration  of  it  as  a  tenant  at  will,  and  assigned 
it  to  another,  the  tenancy  of  the  assignee  was  held  to  commence  at 
the  day  on  which  the  original  tenancy  commenced  under  the  lease, 
notwithstanding  the  assignee  came  in  on  a  different  day  (c?). 

A  lease  may  commence  at  one  day  in  point  of  computation,  and  at 
another  in  point  of  interest  (e),  and  it  may  commence  from  a  day  that 
is  past;  therefore,  a  lease  "to  hold  from  a  day  past  for  fifty  years 
then  next  ensuing,  the  said  term  to  commence  and  begin  immediately 
after  the  determination  of  an  existing  lease  in  the  same  premises," 
was  not  esteemed  uncertain  as  to  its  commencement  (/). 

If  when  the  lease  is  to  take  effect  in  interest  or  possession  the  years 
be  certain,  it  is  sufficient,  for  until  that  time  it  may  depend  upon  an 
uncertainty ;  either  upon  a  possible  contingency  precedent  to  its  be- 
ginning in  possession  or  interest,  or  upon  a  limitation  or  condition 
subsequent ;  but  if  it  is  to  be  reduced  to  a  certainty  upon  a  contin- 
gency precedent,  the  contingency  must  have  happened  in  the  lives  of 
the  parties  ((/). 

Though  there  appear  no  certainty  of  years  in  the  lease,  yet  if  by 
reference  to  a  certainty  it  may  be  made  certain,  it  is  sufficient  {h). 
Thus  if  a  lease  be  granted  for  years  after  lives  in  being,  though  it  is 
uncertain  at  first  when  that  term  will  commence,  because  those  lives 
are  in  being,  yet  when  they  die  it  is  reduced  to  a  certainty,  and  that 
is  certain  which  can  be  rendered  so  {i).  So  a  lease  may  be  granted 
for  a  term  of  years  to  commence  at  the  determination  of  a  previous 
term  for  years  which  is  still  subsisting  (k).  If  the  lease  be  made  to 
commence  from  the  end  and  expiration  of  the  previous  term,  then,  if 
the  previous  term  be  surrendered  or  forfeited,  &c.,  the  second  term 
shall  commence  immediately ;  but  if  made  to  commence  after  the  end 
and  expiration  of  the  twenty-one  years  aforesaid,  then  the  second  term 
would  not  commence  until  after  the  expiration  of  the  twenty-one 
years  (Z).  Where  a  lessor  let  Whiteacre  to  A.  for  twenty  years,  and 
Blackacre  to  B.  for  forty  years,  and  then  demised  both  to  C.  for  a 
term  of  years,  habendum  from  the  end  or  determination  of  the  said 
several  demises  to  A.  and  B.,  it  was  held,  that  as  to  Whiteacre  the 
term  granted  to  C.  commenced  immediately  upon  the  expiration 
thereof  to  A.,  and  was  not  to  be  deferred  until  the  expiration  of  the 


(t)  Doe  d.  Savage  v.  Stapleton,  3  C.  &  P. 
275. 

{d)  Doe  d.  Castleton  v.  Samuel,  5  Esp. 
173. 

(e)  Ante,  95. 

(/)  Enys  V.  Donnithome,  2  Burr.  1190; 
Moore  V.  Musgrove,  Hob.  18  ;  2  Roll.  Abr. 
850. 

(g)  Shep.  Touch.  272. 

(h)  Ibid.;  ante,  91. 

(i)  Goodright  v.  Richardson,  3  T.  R.  463  ; 


Bac.  A'ur.  tit.  Leases  (K.);  Bro.  Abr.  tit. 
Leases,  7  1  ;  Clarke  v.  Si/denham,  Yelv.  85  ; 
S.  a,  1  Brownl.  &  G.  136. 

(/c)  1  Roll.  Abr.  849 ;  Dyer,  261  b,  pi. 
28;  Lord  Paget' s  case,  1  Leon.  19i);  Smith 
V.  Day,  2  M.  &  W.  684 ;  Blaichfnrd,  app., 
Co/c,resp.,5C.  B.,  N.  S.  514;  Doe  d.  Agar 
V.  Brown,  2  E.  &  B.  331  ;  supra,  (/). 

{I)  Co.  Lit  45  b  ;  Wrotesley  v.  Adams, 
Dyer,  177,  pi.  35;   Plowd.  198. 
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demise  to  B.  (rn).    Where  a  lease  is  thus  made  to  A.,  reciting  a  former   Chapter  IV. 
one  to  B.,  and  demising  for  a  term  of  years  to  commence  at  the  de- E£!J_J — 


termination  of  B.'s  lease,  if  in  fact  no  such  lease  had  been  made  to 
B.,  then  A.'s  term  will  commence  presently  (w);  and  the  same  if  the 
lease  be  void  (o).     But  if  there  be  such  a  former  lease,  and  it  be 
misrecited  in  a  material  part  in  the  second,  then  the  new  lease  can 
commence   presently  only  in  the   enumeration  of  years,  but  not  in 
interest  until  the  expiration  of  the  first  lease  (p).    In  the  case  of  copy- 
holds, if  the  lord  make  a  grant  on  demise  for  years  to  A.,  after  a  grant 
for  life  to  B,,  and  B.  die  and  his  wife  become  entitled  to  herfreebench 
in  the  premises  for  life,  the  lease  to  A.  does  not  take  effect  until  the 
death  of  the  widow  {q).     So  if  A.  seised  of  lands  in  fee  grant  to  B. 
that,  when  B.  shall  pay  to  A.  twenty  shillings,  from  thenceforth  he 
shall  hold  the  land  for  twenty-one  years,  and  afterwards  B.  pay  the 
twenty  shillings :  in  this  case  B.  shall  have  a  good  lease  for  twenty- 
one  years  from  the  date  of  the  payment  (r).     So  a  lease  from  the  day 
of  the  lessor's  death  until  the  1st  of  May,  1629,  was  holden  to  be 
good  for  so  much  of  the  term  as  remained  after  the  lessor's  death  (s). 
If  one  make  a  lease  to  another  for  so  many  years  as  J.  S.  shall  name, 
this  at  the  beginning  is  uncertain;  but  when  J.  S.  has  named  the  years 
(in  the  lifetime  of  the  lessor)  this  ascertains  the  commencement  and 
continuance  of  the  lease  accordingly  :  but  if  the  lease  had  been  made 
for  so  many  years  as  the  executors  of  the  lessor  should  name,  this 
could  not  be  made  good  by  any  nomination,  because  to  every  lease 
there  ought  to  he  a  lessor  and  a  lessee ;  and  here,  the  nomination  which 
ascertains  the  commencement  not  being  appointed  till  after  the  death 
of  the  lessor,  makes  the  lease  defective  in  one  of  the  main  parts  of  it, 
viz.  a  lessor,  and  therefore  it  is  void ;  which  is  also  the  reason  that  in 
the  first  case  the  nomination  ouoht  to  be  made  in  the  lifetime  of  the 
lessor,  and  not  by  J.  S.  after  his  death,  for  then  the  lease  would  be 
void  {t).     A  lease  made  to  another,  until  a  child  en  ventre  sa  mere 
shall  come  to  the  age  of  twenty-one  years,  is  not  good  as  a  lease  for 
years  but  at  will  only  (u). 

(d)  Duration  of  Terms  for  Years. 
The  duration  of  leases  for  years  ought  to  be  ascertained  either  by  What  Cer- 
the  express  limitation  of  the  parties  at  the  time  of  making,  or  by  a  ^^^"ue'gene- 
reference   to   some   collateral   act,  which   may  with  equal  certainty  rally. 

(w)   Windham's  case,  5  Co.  R.  7  ;    Moor,  (r)  Shep.  Touch.  273  ;   Co.  Lit.  45  b  ;   6 

191  ;   Cro.  Eliz.  199  ;  2  Leon.  105.  Co.  R.  35  a  ;  1  Roll.  Abr.  849. 

(n)  Bac.  Abr.  tit.  Leases  (L.  1).  («)  Cldld  v.  Baylie,  Cro.  Jac.  459  ;   Grute 

(o)  Ibid. ;  Co.  Lit.  46  b.  v.  Locroft,  Cro.  Eliz.  287  ;    sed  vide  Capen- 

(/))  Ibid.     As  to  niisrecital  of  date,  see  hurst  v.  Capenhurst,  Sir  T.  Raym.  27. 

Rowe  V.  Huntington,  Vaugh.  73  ;   Bac.  Abr.  {t)  Bac.    Abr.   tit.    Leases   (L.   2) ;    Co. 

tit.  Leases  (L.  1) ;    Palmer's  case,  4  Co.  R.  Lit.  45  b  ;   2  Leon.  86  ;   Plowd.  6,  373,  524. 

74.  {u)  Say  v.  Smith,  Plowd.  271  ;    Bishop  of 

iq)  Chantrell  v.   Randall,    1    Lev.  21  ;    2  Batli' s  case,  6  Co.  R.   35  b  ;     Bac.  Abr.  tit. 

Sid.  165  ;  Irish  v.  Houk,  Bac.  Abr.  til. Leases  Leases  (L.  3). 

(L.  2). 
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measure  the  continuance  thereof,  otherwise  they  will  be  void  (.r).  So 
an  agreement  for  a  lease,  or  for  an  underlease,  must  mention  the 
term,  and  from  what  day  it  is  to  commence,  otherwise  it  wilj  not  be 
sufficient  to  satisfy  the  Statute  of  Frauds  (3/).  A  demise  may  be  made 
for  "one  year  certain,  and  so  on  from  year  to  year,"  and  such  demise 
will  create  a  tenancy  for  two  years  at  the  least  (z).  So  a  demise  may 
be  made  "  for  six  months,  and  so  on  from  six  months  to  six  months 
until  determined  by  either  party,"  and  such  demise  will  create  a  tenancy 
for  one  year  at  the  least  («).  So  a  demise  may  be  made  from  two 
years  to  two  years,  or  from  three  years  to  three  years,  or  the  like  {b). 
In  one  case  a  lease  was  made,  to  hold  "  from  seven  years  to  seven 
years,  for  and  during  the  term  of  forty-nine  years  "(c).  So  a  lease 
may  be  made  for  seven  years,  and  afterwards  from  year  to  year(rf). 
An  instrument,  by  which  A.  agreed  to  let  and  B.  to  take  certain  pre- 
mises, on  the  terms  that  B.  should  pay  certain  specified  sums,  varying 
in  amount  at  the  end  of  every  three  years  up  to  a  specified  date,  and 
which  provided  that  from  and  after  that  date  "he  should  pay  the  clear 
annual  rent  of  91.  till  the  end  of  the  lease,"  without  mentioning  any 
period  at  which  the  lease  was  to  terminate,  was  held  good  only  for  the 
time  previous  to  the  date  at  which  the  91.  was  to  commence  (e). 

If  A.  have  a  rent  of  20s.  per  annum  in  fee  issuing  out  of  land,  and 
he  grant  the  rent  to  another  until  he  shall  have  received  out  of  the 
same  rent  21/.,  the  grantee  shall  have  it  for  twenty-one  years  (/).  If 
a  man  grant  another  a  lease  of  land  for  ten  years,  and  that  if  at  the 
end  of  every  ten  years  he  shall  pay  the  lessor  a  certain  quantity  of 
tiles,  then  he  shall  have  a  perpetual  demise  of  the  land  from  ten  years 
to  ten  years  continually  following;  this  is  a  good  lease  for  ten  years 
only,  and  bad  as  to  the  rest  for  uncertainty  (g).  If  a  man  make  a 
lease  for  years,  without  saying  how  many,  it  shall  be  a  good  lease  for 
two  years  certain ;  because  for  more  there  is  no  certainty,  and  for  less 
there  can  be  no  sense  in  the  words  (k) :  but  if  a  man  lease  lands  for 
such  a  term  as  both  parties  shall  please,  it  is  but  a  lease  at  will ;  be- 
cause what  that  term  will  be  is  utterly  uncertain,  and  the  pleasure  of 
the  parties  seems  to  be  limited  to  attend  the  continuance  as  well  as 
the  commencement  and  first  fixing  thereof  (i).  A  tenancy  from  year 
to  year  is  determinable  at  the  end  of  the  first  as  well  as  of  any  sub- 


(x)  Bac.  Abr.  tit.  Leases  (L.  3). 

(y)  29  Car.  2,  c.  3,  s.  4 ;  Bayley  v.  Fitz- 
maurice  (in  error),  8  E.  &  B.  664  ;  Clinan  v. 
Coolce,  1  Sch.  &  Lef.  22. 

(?)  Doe  d.  Chadborn  v.  Green,  9  A.  &  E. 
658;  1  P.  &  D.  454;  Doe  d.  Monck  v. 
Geekie,5  Q.  B.  841. 

(a)  Reg.  V.  Inhbts.  of  Chawton,  1  Q.  B. 
247  ;   4  P.  &  D.  525. 

(6)  Hennings  v.  Brahason,  2  Lev.  45 ; 
Roe  d.  Bree  v.  Lees,  2  W.  Blac.  1171  ;  3 
Prest.  Conv.  76. 

(c)  Richards  v.  Sely,  2  Mod.  80  ;    3  Keb. 


638. 

{d)  Brown  v.  Trtimper,  26  Beav.  11. 

(e)  Gwynne  v.  Maynestone,  8  C.  &  P. 
302. 

(/)  Bishop  of  Bath's  case,  6  Co.  R.  35  b ; 
Co.  Lit.  42  a  ;   Plowd.  273. 

(g)  Say  V.  Smith,  Plowd.  271. 

{h)  Bishop  of  Bath's  case,  6  Co.  R.  35  ; 
Bro.  Abr.  Leases,  13. 

(i)  Bac.  Abr.  tit.  Leases  (L.  3);  Bishop 
of  Bath's  case,  6  Co.  R.  35  ;  Com.  Dig. 
Estates  (H.  1)  ;  Richardson  v.  Langridge,  4 
Taunt.  128;   Cole  Ejec.  448. 
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sequent  year,  unless  in  creating  such  tenancy  the  parties  use  words   Chapter  IV. 

showing  that  they  contemplate  a  tenancy  for  two  years  at  least,  and  ^^       

such  a  tenancy  is  not  determinable  except  at  the  end  of  a  year  (J). 
A  lease  for  one  year,  and  so  on  from  year  to  year  until  the  tenancy 
thereby  created  should  be  determined  as  after  mentioned,  with  a  pro- 
vision that  either  party  might  determine  the  tenancy  by  three  months' 
notice,  creates  a  tenancy  for  two  years  certain  {h).  A  demise  for  a 
year,  and  so  from  year  to  year,  is  a  lease  for  two  years  certain  at 
least  (A),  so,  if  a  parson  make  a  lease  for  a  year,  and  so  from  year  to 
year  as  long  as  he  shall  continue  parson,  or  as  long  as  he  shall  live ; 
this  is  a  lease  for  two  years  at  least,  if  he  live  or  continue  parson  so 
long  (Z).  So  a  lease  "for  the  term  of  six  months  from  the  1st  of 
January,  and  so  on  for  six  months  to  six  months,"  until  six  calendar 
months'  notice  is  given,  the  first  payment  of  rent  to  be  on  the  1st  of 
July,  is  a  tenancy  for  twelve  months  at  least,  and  for  calendar,  not 
lunar  months  (m).  In  legal  proceedings,  the  word  "months"  means 
lunar  months,  unless  the  contrary  appear  to  be  the  meaning,  from  the 
subject-matter  to  which  that  term  is  applied  (n).  If  premises  are 
taken  "  for  twelve  months  certain,  and  six  months'  notice  to  quit 
afterwards,"  the  tenancy  may  be  determined  at  the  end  of  the  first 
year  by  a  six  months'  previous  notice  to  quit  (o). 

A  lease  "  for  seven,  fourteen  or  twenty-one  years,  as  the  lessee  shall  Where  there  is 
think  proper,"  upon  which  the  lessee  enters  and  continues  in  posses-  Number"of 
sion,  is  undoubtedly  a  good  lease  for  at  least  seven  years,  not  being  Years  fixed, 
void  for  uncertainty  (p).     A  lease  made  in  1785,  for  "  three,  six  or 
nine  years,  determinable  in  1788,  1791  or  1794,"  is  a  good  lease  for 
nine  years,  determinable  at  the  end  of  three  or  six  years  (g).     But  the 
lessee  alone  has  the  option  to  determine  such  a  lease  at  the  earlier 
periods,  on  the  ground  that  every  doubtful  grant  must  be  construed 
in  favour  of  the  grantee  (r).     The  usual  form  of  making  such  leases 
at  present  is  to  insert  the   full   term  in  the  habendum,  and   add   a 
proviso  at  the  end  for  one  or  either  of  the  parties  to  put  an  end  to 
the  term  at  the  shorter  periods.     If  the  option  be  given  expressly  to 
both  parties,  the  lease  may  be  determined  by  either,  or  by  his  repre- 
sentative entitled  to  the  reversion  or  term  respectively  (s) ;  and  where 
the  option  was  given  to  the  parties,  their  executors  and  administrators, 


(j)  Doe  d.  Clarke  v.  Smaridge,  7  Q.  B. 
957;  Doe  d.  Plumer  v.  Nainby,  10  Q.  B. 
473  ;  Bac.  Abr.  tit.  Leases  (L.  3) ;  /Igard  v. 
King,  Cro.  Eliz.  775  ;  Legg  v.  Strudwick,  2 
Salk.  414;  Denn  d.  Jacklin  v.  Cartwright,  4 
East,  29,  32  ;  Harris  v.  Evans,  1  Wils.  262  ; 
Birch  V.  Wright,  1  T.  R.  380. 

(fc)  Doe  d.  Chadhorn  v.  Greev,  9  A.  &  E. 
658;  1  P.  &  D.  454;  Doe  d.  Monck  v. 
Geekie,  5  Q.  B.  841. 

(/)  Bac.  Abr.  tit.  Leases  (L.  3). 

(to)  Reg.  V.  Chawton,  1  Q.  B.  247  ;   4  P. 


.  &  D.  525  ;  Simpson  v.  Margitson,  1 1  Q.  B. 
23. 

(n)  Johnstone  v.  Hudleston,  4  B.  &  C. 
932. 

(o)    Thompson  v.  Maherley,  2  Camp.  573. 

(p)  Ferguson  v.  Cornish,  2  Burr.  1032. 

(q)  Goodright  d.  Hall  v.  Richardson,  3  T. 
R.  462. 

(r)  Dann  v.  Spurrier,  3  B.  &  P.  399; 
Due  d.  JVehb  v.  Dixon,  9  East,  l-^i ;  Price  v. 
Dyer,  17  Ves.  356  ;   Cole  Ejec.  398. 

(s)  Goodright  V.  Mark,  4  M.  &  S.  30. 
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Chapter  IV.  it  was   holden  that  the   devisee   of  the  lessor   mioht  determine  the 

Sect   3  .... 

— —  lease  (t).     But  where  the  lease  contained  a  proviso  that  if  either  of 


the  parties,  their  respective  heirs  or  executors,  should  wish  to  put  an 
end  to  the  terra  at  the  end  of  seven  or  fourteen  years,  six  months' 
notice  in  writing  should  be  given  under  "  his  or  their  respective 
hands,"  and  the  lessor  died,  leaving  three  executors;  it  was  held, 
that  a  notice  signed  by  two  of  them  only,  although  given  on  behalf  of 
themselves  and  the  other  executor,  was  not  a  good  notice  within  the 
terms  of  the  proviso  (m).  The  notice  must  end  with  the  first  seven  or 
fourteen  years  (or  other  stipulated  period),  according  to  the  terms  of 
the  proviso,  and  not  at  any  other  time  {v).  It  must  not  end  at  noon 
on  the  right  day  (x).  Sometimes  it  is  made  a  condition  precedent  that 
the  tenant  shall  not  only  give  the  above  notice,  but  also  duly  pay  all 
the  rent,  and  perform  all  the  covenants  on  his  part,  to  the  termination 
of  the  notice  (2/).  But  such  a  condition  is  unreasonable,  and  ought 
to  be  objected  to  in  the  first  instance  (z).  A  lease  for  three,  seven  or 
ten  years,  determinable  on  notice,  stipulated  that  a  quarter's  rent 
should  be  paid  by  the  tenant  on  taking  possession,  the  same  to  be 
allowed  him  for  the  last  quarter's  rent,  "  on  the  determination  of  the 
said  tenancy ;"  after  a  notice  to  determine  the  lease  at  the  expiration 
of  the  third  year  had  been  given,  and  before  its  expiration,  the  parties 
verbally  agreed  that  the  party  should  continue  tenant  for  another 
year,  no  express  mention  being  made  of  the  terms  of  the  tenancy ;  it 
was  held,  that  the  tenant  continued  to  hold  subject  to  the  terms  of 
the  original  lease,  and  consequently  that  the  payment  on  taking 
possession  was  applicable  to  the  last  quarter  of  the  fourth  year  (a). 
Where  there  is  If  a  lease  be  made  for  twenty-one  years,  with  a  further  covenant 
Number'of  ^Y  ^^^®  lessor,  "  that  the  lessee  shall  have  the  same  for  twenty-one 
Years.  years  more  after  the  expiration  of  the  said  term,  and  so  from  twenty- 

one  years  to  twenty-one  years,  until  ninety-nine  years  thence  next 
ensuing  shall  be  complete  and  ended,"  the  first  twenty-one  years  shall 
not  be  reckoned  part  of  the  ninety-nine  years  (b).  Where  one  made 
a  lease  for  three  years,  and  so  from  three  years  to  three  years  imtil 
ten  years  should  be  expired,  it  was  held  to  be  a  lease  but  for  nine 
years,  and  that  the  odd  year  should  be  rejected,  because  that  could 
not  come  to  fall  within  any  three  entire  years  according  to  the  limita- 
tion (c).  Where  there  was  a  demise  of  freehold  and  copyhold  lands 
at  an  entire  rent,  to  hold  so  much  as  was  freehold   for  twenty-one 

(<)  Roe  d.  Bamford  v.  Hayley,  12  East,  597;    4  H.  L.  Cas.  565  ;    Friar  v.  Gretj,  15 

464.  Q.   B.  891;    Parker  v.    Shepherd,   6   T.   R. 

(;/)  Right  d.  Fisher  v.   Cuthell,  5  East,  665. 

491  ;    2  Smith,  83  ;    Doe  d.  AsUn  v.  Sum-  (z)  Cole  Ejec.  397. 

mersett,  1  B.  &  Ad.  135,  141.  (a)  Fiitch  v.  Miller,  5  C.  B.  428. 

(v)   Cadby  v.  Martinez,  11   A.  &  E.  720;  \b)  Manchester  College  \.Trafford,  2  Show. 

3  P.  &  D.  386  ;   Bird  v.  Baker,  E.  &  E.  12  ;  31. 

28  L.  J.,  Q.  B.  7;  Cole  Ejec.  398.  (c)  Bac.  Abr.  tit.  Leases  (L.  3) ;    Plowd. 

{x)  Page  V.  More,  15  Q.  B.  684.  273,  522  a. 

(y)  Friar  v.  Grey  (in  error),  5  Exch.584, 
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years  and  so  much  as  was  copyhold  for  three  years,  and  there  was  a    Chapter  IV. 

covenant  for  renewal  of  the  lease  of  the  copyhold  every  three  years  — — 

toties  quoties  during  the  twenty-one  years  under  the  like  covenants; 
and  that  in  the  meantime,  and  until  such  new  leases  should  be 
executed,  the  lessee  should  hold  the  said  lands,  as  well  copyhold  as 
freehold,  &c. ;  it  was  held,  that  this  was  only  a  lease  of  the  copyhold 
for  three  years,  and  that  the  lessor,  after  the  three  years,  might 
recover  the  premises  in  ejectment  against  the  lessee,  there  not  having 
been  any  fresh  lease  granted  (d). 

Where  one  made  a  lease  for  forty  years,  "  if  his  wife  or  any  of  their  Where  the 

,,    .  Till  11  i.    Term  depends 

issue  should  so  long  hve ;     it  was  adjudged  that  the  lease  was  not  on  a  Contin- 
determined  by  the  death  of  one  of  them,  but  should  continue  till  all  gency. 
were  dead,  by  reason  of  the  disjunctive  or,  which  goes  to  and  governs 
the  whole  limitation :  but  if  the  words  had  been  "  if  his  Avife  and  issue 
should  so  long  hve,"  there  clearly,  by  the  death  of  any  of  them  within 
the  forty  years,  the  term  had  been  at  an  end,  by  reason  of  the  copula- 
tive and,  which  conjoins  all  together,  and  makes  all  their  lives  jointly 
the  measure  of  the  estate  (e).     If  a  lease  be  made  to  two  for  years, 
if  they  should  so  long  live,  it  would  determine  by  the  death  of  one  of 
them,  because  their  life  is  but  a  collateral  condition  and  limitation 
of  the  estate,  which  therefore  is  broken  when  one  dies :  this  differs 
therefore  from  a  lease  to  two  persons  for  their  lives,  for  that  gives  an 
estate  to  both  for  their  lives,  and   both  have  an  estate  of  freehold 
therein  in  their  own  right;  which  consequently  cannot  determine  by 
the  death  of  one  of  them,  for  then  the  other  could  not  be  said  to  have 
an  estate  for  his  hfe,  as  the  lessor  at  first  gave  it  (/),     Where  a  lease 
was  made  for  twenty-one  years,  if  the  lessee  should  live  so  long  and 
continue  in  the  lessor's  service;   and  a  question  was  raised  on  the 
lessor's  death,  whether  the  term  was  determined  ;  three  of  the  justices 
held  that  the  lease  continued  ;  for  it  was  not  by  any  laches  in  the 
lessee,  but  the  act  of  God,  that  he  did  not  serve  any  longer :  but  the 
fourth  was  strongly  against  it,  because  it  was  a  limitation  to   the 
estate,  that  it  should  not  continue  longer  than  he  served  (g).     If  a 
lease  be  made  to  J.  S.  for  twenty  years,  if  the  coverture  between  A. 
and  B.  shall  so  long  continue;  this  is  a  good  lease  for  twenty  years, 
although  the  dissolution  of  the  coverture  may  determine  it  sooner  (/«). 
But  a  lease  to  one  generally  during  the  coverture  of  A.  and  B.  would 
create  but  a  tenancy  at  will,  by  reason  of  the  uncertainty  of  the  dura- 
tion of  the  coverture  (i).     Where  a  lease  for  years  is  made  to  A.  and 
B.,  if  they  should  so  long  live;  or  to  A.,  if  he  and  B.  should  so  long 
live;  or  if  the  lessor  and  lessee,  or  the  lessor  and  J.  S.  should  so  long 

(d)  Fenny  d.  Eastham  v.  Child,  2  M.  &  S.       Rep.  309. 

255.  {g)   Wrenford  v.  Gyles,  Cro.  Eliz.  643; 

(e)  Co.   Lit.   225  a;     Lord    Vaux's    case,       Noy,  70. 

Cro.  Eliz.  269.  (/«)  Say  v.  Smith,  Plowd.  273. 

(/)  Bac.  Abr.  tit.  Leases  (L.  4) ;    Roll.  (i)  Bac.  Abr.  tit.  Leases  (L.  3). 
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Chapter  IV.  live:  in  any  of  these  cases,  if  one  die  the  lease  is  determined  (A).  If 
•  ^'  a  lease  be  made  during  the  minority  of  J.  S.,  or  until  J.  S.  shall  come 
to  the  age  of  twenty-one  years,  these  are  good  leases  (Z);  and  if  J.  S. 
die  before  he  come  to  his  full  age,  the  lease  is  ended :  so,  if  a  man 
make  a  lease  for  twenty-one  years,  if  J.  S.  live  so  \ong{m),  or  if  J.  S. 
shall  continue  to  be  parson  of  Dale  so  long;  these  and  such  like 
leases  are  good  (n).  If  A.  make  a  lease  to  B.  for  so  many  years  as 
A.  and  B.  or  either  of  them  shall  live,  not  naming  any  certain  number 
of  years  ;  so,  if  the  parson  of  Dale  make  a  lease  of  his  glebe  for  so 
many  years  as  he  shall  be  parson  there ;  this  is  not  certain,  neither 
can  it  be  made  so  by  any  means  ;  and  yet  if  a  parson  shall  make  a 
lease  from  three  years  to  three  years,  so  long  as  he  shall  be  parson, 
this  is  a  good  lease  for  six  years,  if  he  continue  parson  so  long,  and 
for  the  residue  is  void  for  uncertainty  (o). 


Sect.  4. — Reddendum. 

wiiat  Things         The  reddendum  or  reservation  of  rent  is  a  clause  in  the  lease, 

are  requisite  in  wherebv  the  lessor  reserves  some  new  thing;  to  himself  out  of  that 
a  Keservation.  •'  tip  ii-  Ti 

which  he  granted  before :  and  this  commonly  and  properly  succeeds 

the  habendum,  and  is  usually  made  by  the  words  "  yielding  and  pay- 
ing," or  similar  expressions.  In  every  good  reservation  these  things 
must  always  concur: — 1.  It  must  be  by  certain  and  apt  words  (p). 
2.  It  must  be  of  some  other  thing  issuing  or  coming  out  of  the  thing 
granted  :  and  not  a  part  of  the  thing  itself,  nor  of  something  issuing 
out  of  another  thing  (§').  3.  It  must  be  of  such  a  thing  whereunto 
the  grantor  may  have  resort  to  distrain.  4.  It  must  be  made  to  one 
of  the  grantors,  and  not  to  a  stranger  to  the  deed  (r)  (s). 


Sect.  5. — Express  Covenants  and  Agreements. 
(a)   Generally. 
What  a  Cove-        A  covenant  is  either  expressed  or  implied — it  subsists  either  in  fact 
raUy^^  ^^"^'     ^'^  ^^  ^^^'     ^^  express  covenant  is  a  stipulation  in  a  deed  that  some- 
thing has  or  has  not  been  done,  or  that  something  shall  or  shall  not 
be  done,  or  that  some  right  or  power  then  exists,  or  the  like.     An 
implied  covenant,  or  a  covenant  in  law,  is  that  which  the  law  implies, 

(/f )  BrudneVs  case,  5  Co.  R.  9  b  ;    Daniel  ( p)  Parker  v.  Harris,  4  Mod.  76  ;   1  Salk. 

V.   Hill,  Cro.  Jac.   377;    1   Roll.  R.  197;  262. 
Bailes  v.  Wenman,  2  Ventr.  74.  {q)  Doe  d.  Douglas  v.  Lock,  2  A.  &  E. 

(/)  Bishop  of  Bath's  case,  6   Co.  R.  35  ;  705  ;  4  N.  &  M.  807. 
Boraston's  case,  3  Co.  R.  19;    Whittome  v.  (r)  Doe  d.  Barber  v.  Lawrence,  4  Taunt. 

Lami,  12  M.  &  W.  813.  23. 

(w)    Wright  V.  Cartwright,  1  Burr.  282.  {s)  Thereservationof  rent  is  fully  treated 

(n)  Bac.  Abr.  tit.  Leases  (L.  2,  3).  of  post,  Chap.  IX,,  Sect.  2. 

(o)  ibid.  (L.  3). 
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Chapter  IV. 
Sect.  5. 


of  Covenants. 


though  not  expressed  by  words  (t).  He  who  makes  the  covenant  is 
called  the  covenantor,  and  he  to  whom  it  is  made  the  covenantee  (m). 
A  covenant  is  valid  and  binding  although  indorsed  on  the  deed  after 
the  signing,  but  before  the  sealing  and  delivery  (x). 

No  particular  technical  words  are  requisite  towards  making  a  cove-  By  what 
nant(y);    for  any    words  or  form  of  expression  which  import   an  nants  may  be 
agreement,  or  show  the  party's  concurrence  in  the  performance  of  a  made, 
future  act,  or  the  intention  of  the  parties  mutually  to  contract,  will 
suffice  for  that  purpose  (z).     Thus  in  the  case  of  a  lease  of  lands,  in 
which  are  the  words  "  yielding  and  paying  "  so  much  rent,  this  is  an 
agreement  for  the  payment  of  rent,  which  amounts  to  a  covenant,  and 
an  action  lies  for  the   non-payment  (a) ;  so,  if  the  lease  be,  yielding 
such  a  rent,  "  free  and  clear  of  all  maimer  of  taxes,  charges  and  im- 
positions whatsoever,"  it  is  a  covenant  to  pay  the  whole  rent  dis- 
charged of  all  taxes  before  or  afterwards  imposed  (b). 

As  to  the  construction  of  covenants,  all  contracts  are  to  be  taken  Construction 
according  to  the  intent  of  the  parties,  expressed  by  their  own  words  ; 
and  if  there  be  any  doubt  upon  the  sense  of  the  words,  such  construc- 
tion shall  be  made  as  is  most  strong  against  the  covenantor,  lest  by 
the  obscure  wording  of  his  contract  he  should  find  means  to  evade 
and  elude  it  (c).  There  is,  however,  a  distinction  between  implied 
covenants  and  express  covenants,  namely,  that  the  latter  are  to  be 
taken  more  strictly  (c?).  In  one  case,  where  the  lessor,  after  the 
demise  of  certain  premises,  with  a  portion  of  an  adjoining  yard,  cove- 
nanted that  the  lessee  should  have  the  "  use  of  the  pump  in  the  yard 
jointly  with  himself  whilst  the  same  should  remain  there,  paying  half 
the  expenses  of  the  repairs ;"  the  words  "  whilst,"  &c.  were  held  to 
reserve  to  the  lessor  a  power  of  removing  the  pump  at  his  pleasure; 
and  the  court  said  that  it  was  no  breach  of  the  covenant,  though  he 
removed  it  without  a  reasonable  cause,  and  in  order  to  injure  the 
lessee ;  — but  without  these  words  it  would  have  been  a  breach  of  cove- 
nant to  have  removed  the  pump  (e).  Where  a  covenant  is  merely 
negative  and  passive,  some  act  must  be  done  to  constitute  a  breach  : 
thus,  where  A.  covenanted  to  permit  B.  to  sow  clover  amongst  barley 
sown  by  A.,  and  he  sowed  in  the  last  year  without  giving  any  notice 
to  B.,  it  was  held  that  there  was  no  breach.     In  preparing  covenants 


(0  Post,  Sect.  6. 

(m)  Shep.  Touch.  160;  2  Blac.  Com. 
304. 

(x)  Lyburn  v.  Warrington,  1  Stark.  162  ; 
Reg.  V.  Aldborough,  13  Q.  B.  196  ;  Broke  v. 
Smith,  Moor,  679. 

((/)  Stevenson's  case,  1  Leon.  324;  12 
East,  182,  n. 

(2)  Bush  V.  Coles,  Carth.  232  ;  Sampson  v. 
Easterby,  9  B.  &  C.  505;  Roll.  Abr.  518; 
Duke  of  St.  Albans  v.  Ellis,  16  East,  352; 
Cannock  v.  Jones,  3  Exch.  233  ;  Wood  v. 
Copper  Miners'  Co.,  7  C.  B.  906 ;  Com.  Dig. 


tit.  Covenant  (A.  2) ;  Lant  v.  Morris,  1 
Burr.  287,  290;  Chancellor  v.  Foole,  2 
Doug.  764. 

(a)  Hellier  v.  Casbard,  1  Sid.  266  ;  Por- 
ter V.  Swetnam,  Styles,  406  ;  Smith,  L.  & 
T.  96. 

{b)  Giles  V.  Hooper,  Carth.  135. 

(c)  Bac.  Abr.  tit.  Covenant  (F.);  ante, 
99  (r). 

{d)  Shubrick  v.  Salmond,  3  Burr.  1639. 

(e)  Rhodes  v.  Bullard,  7  East,  116;  3 
Smith,  173. 
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Chapter  TV.   entered  into  with  several  persons,  it  should  be  made  clear  whether  it 

^'^      is  intended  to  be  a  separate  covenant  with  each  person,  as  well  as  a 

joint  covenant  with  the  whole :  and  whether  a  covenant  be  joint  or 
several  (when  the  words  used  admit  of  either  construction)  depends 
upon  the  subject-matter  of  the  covenant,  and  the  interest  which  passes 
thereby  (/).  If  the  interest  of  the  covenantees  is  joint,  the  covenant 
will  be  construed  as  joint  (^).  If  the  interest  of  the  covenantees  is 
several,  the  covenant  will  be  construed  as  several  (A).  But  if  the 
words  of  the  covenant  are  expressly  and  clearly  joint,  the  covenant 
will  be  so  constmed,  although  the  interest  is  several ;  and  vice 
versa  (i).  Where  A.  by  lease  demised  a  house  and  land  to  B.  and  C. 
for  a  term  of  years  at  ]6l.  per  annum,  with  a  covenant  by  them  jointly 
and  severally  to  pay  taxes  and  rates,  &c.,  but  none  to  pay  rent;  and 
B.  occupied  the  whole  premises,  and  paid  the  rent  for  five  years ;  it 
was  held  that  the  demise  being  joint,  the  rent  was  payable  by  the 
two  jointly  (j).  A  lessee  is  not  liable  for  the  breach  of  a  covenant 
committed  before  the  execution  of  the  lease,  but  subsequently  to  the 
day  from  which  by  the  habendum  the  term  was  to  commence  (k). 
Liability  of  As  to  the  extent  to  which  the  lessee  or  his  assignee  is  liable  in 

the  Parties  and  covenant,  there  is  a  considerable  difference.     The  lessee  has  both  a 

their  Assigns.  ' 

privity  of  contract  and  of  estate ;  and  though  he  assigns,  and  thereby 
destroys  the  privity  of  estate,  yet  the  privity  of  contract  continues, 
and  he  is  liable  in  covenant  notwithstanding  the  assignment  (Z) :  but 
the  assignee  comes  in  only  in  privity  of  estate,  and  is  therefore  liable 
to  .the  lessor  and  his  assigns  for  those  breaches  only  which  occur 
during  the  continuance  of  such  privity  of  estate,  and  before  he  assigns 
over  (m).  But  he  continues  liable  to  his  immediate  assignor,  his  exe- 
cutors or  administrators,  upon  any  express  covenant  by  him  in  the  deed 
of  assignment,  for  payment  of  the  rent  and  performance  of  the  cove- 
nants contained  in  the  original  lease  {n).  A  covenant  may  be  divisible 
and  follow  the  land ;  wherefore  an  action  of  covenant  will  lie  against 


(/)  SHngsby's  case,  5  Co.  R.  18  b ;  3  Ch. 
R.  126  ;  Duke  of  Northumberland  v.  Er- 
rivgton,  5  T.  R.  522;  Southcote  v.  Hoare,  3 
Taunt.  89  ;  Enys  v.  Dunnithorne,  2  Burr. 
1190. 

( g)  Anderson  v.  Martindale,  1  East,  497 ; 
Foley  V.  Addenhrooke,  4  Q.  B.  197  ;  3  G.  & 
D.  ()4  ;  Pugh  V.  Stringfield,  3  C.  B.,  N.  S.  2  ; 
Hopkinson  v.  Lee,  6  Q.  B.  964 ;  Bradburne 
V.  Botficld,  14  M.  &  W.  559. 

{h)    Withers  v.  Birchman,  3  B.  &  C.  54  ; 

5  D.  &  R.  106  ;  James  v.  Emery,  2  Moo. 
195  ;  5  Price,  529,  533  ;  Servante  v.  James, 
10  B.  &  C.  410;    Mills  V.  Ladbrooke,  7  M. 

6  G.  218;  Poole  v.  Hill,  6  M.  &  W.  835  ; 
Harcourt  and  wife  v.  Wyman,  3  Exch.  817. 

(i)  Sorsbie  v.  Park,  'V2  M.  &  W.  146; 
Keightley  v.  Watson,  3  Kxch.  716;  Lee  v. 
Nixon,  1  A.  &  E.  201  ;  3  N.  &  M.  441. 

{j)   Rex  V.  Great   Wakcring,  5  B.  &  Ad. 


971. 

(/f )  Shaw  V.  Kay,  1  Exch.  41 2  ;  Jervis  v. 
Tomkinson,  1  H.  &  N.  195,  206;  Bird  v. 
Baker,  E,  &  E.  12  ;  28  L.  J.,  Q.  B.  7  ; 
Browne  v.  Burton,  5  D.  &  L.  289 ;  Steele  v. 
Mart,  4  B.  &  C.  272. 

(/)  Eaton  V.  Jacques,  2  Doug.  455  ;  Chan- 
cellor V.  Poole,  2  Doug.  764;  Orgill  v.  Kem- 
shead,  4  Taunt.  642 ;  1  Smith,  L.  C.  47, 
notes  (4th  ed.). 

(m)  Harley  V.  King,  5  Tyr.  692;  Taylor 
V.  Shum,  1  B.  &  P.  21  ;  Le  Keux  v.  Nash,  2 
Stra.  1222;  Odell  v.  Wake,  3  Camp.  394; 
Onslotv  V.  Corrie,  2  Madd.  330 ;  Paul  v. 
Nurse,  8  B.  &  C.  486 ;  2  M.  &  Ry.  525 ;  1 
Smith,  L.  C.  47  ;  Cole  Ejec.  540. 

(w)  Harris  v.  Goodivyn,  9  Dowl.  409; 
Burnett  v.  Lynch,  5  B.  &  C.  589  ;  Wol- 
veridgc  v.  Steward,  I  Cr.  &  Mce.  644. 
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an  assionee  of  part  of  the  thins:  demised  (o).     If  a  covenant  by  two  Chapter  IV. 

o  r  ^^  Sect   5« 

lessees  be  joint  and  several,  it  shall  bind  the  executors  of  the  deceased  '- 

lessee,  although  the  whole  term,  interest  and  benefit  survived  to  the 
other  lessee  (p). 

A  covenant  to  do  a  thing  which  upon  the  face  of  it  appears  to  be  When  Cove- 
prejudicial  to  the  public  interest,  or  otherwise  contrary  to  law,  is  ab-  or  nugatory, 
solutely  void  (7) ;  so  is  a  covenant  to  do  a  thing  which  is  impossible, 
if  the  impossibility  exist  at  the  time  of  making  the  covenant;  but  not 
otherwise  (r).  Where  a  covenant  is  founded  on  a  conveyance  of  an 
estate  which  proves  to  be  void,  and  no  estate  passes,  the  covenant  is 
void  also :  thus,  where  the  conveyance  was  "  a  grant  of  so  much  of  a 
term  as  should  be  unexpired  at  the  death  of  A.,"  and  there  was  a 
covenant  for  quiet  enjoyment,  and  a  bond  for  performance ;  the  con- 
veyance being  void  on  account  of  the  uncertainty  of  the  time  when 
the  term  was  to  commence  and  end,  the  covenants  were  adjudged  to 
be  void,  as  they  depended  on  the  estate  (s) :  but  although  this  is  the 
case  with  respect  to  all  dependent  covenants,  it  is  otherwise  of  cove- 
nants which  are  independent  (0-  A  covenant  in  a  lease  to  repair,  &c. 
during  the  term  does  not  take  effect,  where  the  lessor  does  not  execute 
the  lease  (u).  A  covenant  not  to  replevy  goods  distrained  until  the 
rent  is  paid  is  void  (y).  A  covenant  with  the  lessor  of  premises  in  a 
parish  to  indemnify  the  parish  against  any  paupers  which  the  cove- 
nantor may  cause  to  be  settled  in  it,  is  vahd  {x).  If  a  lease  is  made 
for  the  express  purpose  of  the  premises  being  used  to  boil  oil  and  tar, 
contrary  to  the  provisions  of  the  Building  Act,  the  lessor  cannot  sue 
on  it  for  rent  (?/). 

(b)  Meal  or  Personal. 

Covenants  are  either  real  or  personal ;  the  former  are  such  as  are  General  Rule 
annexed  to  an  estate,  or  are  to  be  performed  on  it,  and  are  said  to  ^^jj°g  belne 
"  run  with  the  land,"  so  that  he  who  has  the  one  is  subject  to  the  Real  or  Per- 
other.      A  covenant  is  said  to  run  with  the  land  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it,  passes  to 
the  assignee  of  that  land.     A  covenant  is  said  to  run  with  the  rever- 
sion when  either  the  liability  to  perform  it,  or  the  right  to  take  ad- 
Co)  1  Roll.  522, 1.  5  ;    Jones,  245  ;    Cong-       ley  v.  Botjd,  7  Exch.  20 ;  Swatman  v.  Ambler, 
ham  V.  King,  Cro.  Car.  221.  8  Exch.  72  ;  22  L.  J.,  Exch.  81.     Compare 

(p)  Enys  V.  Donnithorne,  2  Burr.   1190,       these  cases  with  Hughes  v.  Clark,  10  C.  B. 
1197.  905;    3/organ  V.  Pife,  14  C.  B.  473  ;    Wood 

(q)  1  Smith,  L.  C.  278—286,  notes  (4th       v.  The  Copper  Miners'  Co.,  14  C.  B.  428  ;  17 
ed.).  C.  B.  594;  Northampton  Gas  Co.,  15  C.  B. 

(r)  Shep.  Touch.  163.  630;  Bowes  v.  Croll,  6  E.  &  B.  255. 

(s)  Capenhurstv.Capenhurst,SirT.Raym.  {v)   1  Inst.  145  b. 

27  ;  Hayne  v.  Maltby,  3  T.  R.  438  ;  Co.  Lit.  (.x)    Walsh  v.  Fussell,  6  Bing.  163  ;    3  M. 

456.  &  p.  457. 

(0   Northcote  V.   Underhill,  1  Salk.  199;  (y)  Gas  Light  Co.  v.  Turner,  5  Bing.,  N. 

1  Ld.  Raym.  380.  C.  666  ;  6  Ibid.  324  ;  7  Scott,"  779  ;  8  Ibid. 

(u)  Pitman  \.  Woodbury,  3  Exch.  4; ;  and       609. 
see  Linwood  v.  Squire,  5  Exch.  234;    Wheat- 
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Chapter  IV.  vantage  of  it,  passes  to  the  assignee  of  that  reversion  (y).     Covenants 

'— —  personal  are  such  whereof  some  person  in  particular  shall  have  the 

benefit,  or  whereby  he  shall  be  charged,  as  when  a  man  covenants  to 
do  any  personal  thing  {z).  If  the  lessor  covenant  to  pay  rent  or 
repair ;  or  if  he  grant  to  the  lessee  so  many  estovers  as  will  repair,  or 
as  he  shall  burn  within  his  house  during  the  term ;  these  covenants, 
as  belonging  to  things  appurtenant,  go  with  the  land,  into  whosesoever 
hand  it  comes  («).  A  covenant  which  relates  to  something  not  in 
being  at  the  time  of  the  demise  (b),  or  which  is  merely  personal  or 
collateral  to  the  thing  demised, — as  to  pay  a  sum  of  money  in  gross, 
to  build  de  novo,  or  the  like, — does  not  run  with  the  land,  and  there- 
fore assignees  are  not  bound  even  though  they  be  expressly  named  (c). 
If  a  man  lease  sheep  or  anything  personal,  and  the  lessee  covenant 
for  himself  and  "  his  assigns"  at  the  end  of  the  term  to  deliver  up  the 
sheep  or  things  so  let,  or  to  pay  such  a  price  for  them ;  if  the  lessee 
assign,  this  covenant  shall  not  bind  the  assignee,  for  it  is  but  a  per- 
sonal contract  (c?).  Covenants  which  run  with  the  land  bind  those 
who  come  in  by  act  of  law,  such  as  the  personal  representatives  of 
the  assignee  of  a  lessee,  as  well  as  those  who  come  in  by  act  of  the 
parties  (e) ;  for  the  personal  representatives  of  a  lessee  for  years  are 
his  assignees  (f).  If  a  man  covenant  to  pay  money,  build  a  house, 
for  quiet  enjoyment,  or  the  like,  and  he  does  not  in  the  covenant  men- 
tion his  executors  or  administrators,  yet  hereby  his  executors  and 
administrators  are  bound  and  shall  be  charged  (^).  In  preparing  co- 
venants which  are  intended  to  run  with  the  land,  the  "  assigns"  should 
always  be  mentioned,  for  though  some  covenants  will  bind  them 
although  not  mentioned  (A),  and  others  will  not  bind  them  although 
mentioned  (i) ;  yet  there  is  a  middle  class,  in  which  assignees  are 
bound  if  mentioned,  but  not  otherwise  (^),  and  it  is  prudent  to  provide 
for  the  possibility  of  a  covenant  being  held  to  belong  to  this  class. 
What  Cove-  Where  a  covenant  is  for  the  benefit  of  the  estate  demised,  it  runs 

nants  run  with  y/[i\^  i\^q  land,  and  will  extend  to  the  assignee,  thouoh  he  be  not 
the  Land.  '  t>        J  to 

named  {I) :  thus  a  covenant  to  pay  rent  {m)  or  taxes,  or  to  repair  (n), 


(y)  1  Smith,  L.  C.  42,  notes  (4th  ed.)- 
(x)   Bac.    Abr.    tit.    Covenant  (E.  2,  5); 
Shep.  Touch.  16L 

(a)  Marty7i  v.  Clue,  18  Q.  B.  661 ;  22  L. 
J.,  Q.  B.  147. 

(b)  Doughty  v.  Bowman,  11  Q.  B.444;  1 
Smith,  L.  C.47,  notes  (4th  ed.). 

(c)  Spencer's  case,  5  Co.  R.  16  ;  1  Smith, 
L.  C.  36  (2nd  Res.). 

id)  Ibid.,  5  Co.  R.  16  b  ;  1  Smith,  L.  C. 
38 

(e)  Esp.  N.  P.  290. 

(/)  Hornidge  v.  Wilson,  11  A.  &  E.645  ; 
3  P.  &  D.  651  ;  Woollaston  v.  Hakewell,  3 
M.  &  G.  297  r  3  Scott,  N.  R.  593  ;  Hopwood 
V.  Whaley,  6  C.  B.  744  ;  6  D.  &  L.  342 ; 
18  L.  J.,  C.  P.  43;    Collins  v.   Crouch,   13 


Q.  B.  542. 

{g)  Shep.  Touch.  178  ;  Williams  y.Bur- 
rell,  I  C.  B.  402. 

(h)  Cockson  V.  Cock,  Cro.  Jac.  125  ;  Ta' 
tern  V.  Chaplin,  2  H.  Blac.  133  ;  Bac.  Abr. 
tit.  Covenant  (E.  3). 

(i)  Spencer's  case,  5  Co.  R.  16  ;  1  Smith, 
L.C.  36,  notes  (4th  ed.). 

(A-)  Ibid.,  5  Co.  R.  16;  1  Smith,  L.  C, 
36  (2nd  Res.);  Paul  v.  Nurse,  8  B.  &  C. 
486 ;  2  M.  &  R.  525  ;  Doughty  v.  Bowman, 
11  Q.  B.  444  ;  Greenaway  v.  Hart,  14  C.  B. 
340;   Smith,  L.  &  T.  290. 

(/)  Bac.  Abr.  tit.  Covenant.  (E.  3) ;  Spen- 
cer's case,  5  Co.  R.  16  ;   1  Smith,  L.  C.  46. 

(m)  Parker  v.  Webb,  3  Salk.  5. 

(«)  Dean  and  C.  of  Windsor's  case,  5  Co. 
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or  to  leave  in  repair  (o),  must  run  with  the  land,  for  it  affects  the   Chapter  IV. 
estate  in  the  hands  of  any  person  that  has  it  {p) ;  yet  if  a  lessee  for  — ^^^'^•^' — 
I  years  covenants  for  himself  (omitting  other  words)  to  repair  the  house 
demised,  it  seems  in  this  case  he  is  bound  to  repair  only  during  his 
{ life,  and  his  executors  and  administrators  are  not  bound  {q).     Where 
i  a  lessee  agreed  to  pay,  in  addition  to  the  rent  that  had  been  reserved, 
'  ten  per  cent,  on  the  outlay  which  the  lessor  should  make  in  improving 
the  buildings,  it  was  held  that  this  was  not  a  contract  running  with 
the  land  (r).    A  covenant  not  to  plough  runs  with  the  land,  and  there ^ 
I  fore  binds  an  assignee,  although  "assigns"  are  not  named  in  the 
I  deed  {s) :  so  a  covenant  to  use  the  land  in  a  husbandlike  manner,  and 
leave  it  in  like  condition,  was  held  to   be  such  a  covenant  as  ran 
with  the  land  {t) :    so  was  a  covenant  to  lay  dung  on  the  demised 
land  in  each  and  every  year  during  the  continuance  of  the  term  (u) ; 
I  but  a  covenant  to  pay  rent  and  repair,  made  with  a  mortgagor  and  his 
assigns,  in  a  lease  granted  by  himself  together  with  the  mortgagee, 
does  not  run  with  the  land,  as  it  is  only  collateral  to  the  grantor's 
.  interest  in  the  land  (x).     A  lease  recited  that  the  lessors  were  owners 
subject  to  a  mortgage,  the  interest  on  which  was  payable  at  a  certain 
place ;  it  then  demised  the  land  for  a  term,  the  lessee  yielding  and 
paying  a  certain  sum  at  that  place  in  part  of  the  interest  due  on  the 
mortgage,  and  the  lessee  covenanted  to  pay  that  sum  at  the  place  and 
in  the  manner  mentioned :  held  that  this  was  a  covenant  in  gross  to 
pay  an  annual  sum  (?/).    A  covenant  that  a  lessee  should  reside  on  the 
demised  premises  during  the  term  was  held  to  extend  to  the  assignees, 
though  not  named  in  the  covenant  {z).     So  with  respect  to  a  covenant 
not  to  carry  on  particular  trades  (a) ;  but  it  has  been  considered  that  a 
covenant  by  a  lessee  that  he,  his  executors  and  administrators,  shall 
not  assign  without  licence,  does  not  run  with  the  land  (b),  and  it  seems 
that  an  assignee  of  the  reversion  cannot  maintain  ejectment  for  a  for- 
feiture by  assigning  without  licence,  because  that  is  a  collateral  con- 
dition not  running  with  the  land  (c).     A  covenant  by  a  lessee  of  tithes 
for  himself  and  his  "  assigns"  not  to  let  any  of  the  farmers  in  the 
parish  have  any  part  of  the  tithes,  runs  with  the  tithes,  and  binds  the 
assignee  (c?).     A  covenant  to  carry  all  the  corn  produced  on  the  de- 

R.    24;     Cojian  v.   Kemise,  W.   Jon.  245;  («)   Coc/cson  v.  Coc/c,  Cro.  Jac.  125. 

Smith    V.   Arnold,   3   Salk.   4  ;    Minshull  v.  (0    Walsh  v.  Watson,  Esp.  N.  P.  295. 

Oakes,  2  H.   &  N.  793;    27  L.  J,,  Exch.  {u)  v.  Davis,  MS.  M.  T.,  42  Geo.  3. 

194.  (x)    Webb  v.  Russell,  3  T.  R.  393. 

(o)  Vin.  Abr.  Covenant  (K.  19)  ;    Doe  d.  (y)  Pargeter  V.  Harris,  7  Q.  B.  708. 

Strode  v.  Seaton,  2  C,  M.  &  R.  730;    Tyr.  (z)   Tatem  v.  Chaplin,  2  H.  Blac.  133. 

&  Gr.  19  ;   1  Smith,  L.  C.  46.  (a)   Hunt  v.  Bishop,  8  Exch.  675  ;  9  Ibid. 

(p)  Buckley  v.  Pirk,  1  Salk.  317;    Wake-  635  ;  Cole  Ejec.  432. 

field  V.  Brown,  9  Q.  B.  209  ;  Magnay  v.  Ed-  (b)  Paul  v.  Nurse,  8  B.  &  C.  486  ;    2  M. 

wards,  13  C,  B.  479  ;   1  Smith,  L.  C.  49.  &  R.  525. 

(q)  Shep.  Touch.  178.  (e)  Lucas  v.  How,  Sir  T.   Raym.   250; 

(r)  Lambert  v.  Norris,  2  M.  &  W.  333  ;  Collins  v.  Lilley,  Stiles,  265  :  Pennant' s  case, 

Hohy  V.  Roebuck,  7  Taunt.  157  ;    2  Marsh.  3  Co.  R.  64  ;   Cole  Ejec.  438. 

433  ;    Donellan  v.   Read,  3  B.  &  Ad.  899  ;  {d)  Bally  v.  Wells,  3  Wils.  25  ;  Brewer  V. 

Martyn  v.  Clue,  18  Q.  B.  661 ;    22  L.  J.,  Q.  Hill,  2  Anstr.  413. 
B.  147. 
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Chapter  IV.  mised  land  to  the  lessor's  mill  to  be  ground,  is  a  covenant  which  runs 

^^^'    with  the  land,  of  which  the  assignee  of  the  reversioner  of  the  land 

demised  and  of  the  mill  may  take  advantage;  the  suit  to  the  mill 
being  likened  to  rent,  and  the  judgment  of  the  court  proceeding  on 
the  unity  of  the  title  to  the  mill  and  the  land  demised  (e).  A  covenant 
for  quiet  enjoyment  runs  with  the  land  {f) ;  so  with  respect  to  a 
covenant  to  produce  title-deeds  (^),  or  to  make  further  assurance  (A), 
or  to  renew  the  lease  (i).  So  a  covenant  by  a  lessee  for  lives,  made 
in  an  under-lease,  that  he  will,  on  either  of  the  cestui  que  vies  dying, 
apply  for  and  do  his  utmost  endeavours  to  procure  a  renewal  of  the 
lease  for  another  life,  is  a  covenant  which  runs  with  the  land,  and 
therefore  the  assignee  of  the  under-lessee  may  sue  on  \i{k).  A  cove- 
nant in  an  under-lease,  whereby  the  lessor  covenanted  (not  naming 
his  assigns)  to  observe  and  perform  and  effectually  to  indemnify  the 
lessee  against  the  covenants  in  the  supei'ior  lease,  one  of  which  was 
to  build  several  houses  on  the  land,  does  not  run  with  the  land  so  as 
to  make  the  assignee  of  the  covenantor  liable  (0-  A  covenant  to 
build  a  new  smelting  mill  in  lieu  of  an- old  one  in  a  lease  of  mines,  has 
been  considered  as  a  covenant  which  runs  with  the  land,  as  it  tended 
to  the  support  and  maintenance  of  the  thing  demised  (m).  A  covenant 
to  repair  and  leave  in  repair  (inter  alia)  all  buildings  which  should  or 
might  be  thereafter  erected  during  the  term  on  the  demised  premises, 
is  not  considered  as  a  covenant  absolutely  to  do  a  new  thing,  but  to 
do  something  conditionally,  viz.,  that  if  new  buildings  were  erected  on 
the  demised  premises  during  the  term  to  repair  them ;  and,  as  when 
built  they  would  be  part  of  the  thing  demised,  the  assignee  of  the 
lessee  would  be  bound  by  the  covenant,  although  not  named  therein  (w). 
A  covenant  by  a  lessor  to  supply  two  houses  with  good  water,  at  a 
rate  therein  mentioned  for  each  house,  runs  with  the  land ;  and  for  a 
breach  of  it  the  assignee  of  the  lessee  may  maintain  an  action  against 
the  reversioner  (o) ;  but  a  covenant  by  a  lessor  (not  mentioning  his  as- 
signs) to  pay  on  a  valuation  for  all  trees  planted  by  the  lessee  during 
the  term,  does  not  run  with  the  land  so  as  to  bind  an  assignee  of  the 
reversion  {p).  It  seems  that  a  covenant  by  lessors,  for  themselves  and 
their  assigns,  to  purchase  by  appraisement  at  the  end  of  the  term  all 
imj^rovements  made  by  the  lessee,  will  bind  the  assignees  of  the  rever- 


(e)  Vyvyan  v.  Arthur,  1  B.  &  C.  410;  2 
D.  &  R.  670. 

(/)  Lewis  V.  Campbell,  8  Taunt.  715;  3 
Moo.  35,  51  ;  Campbell  v.  Lewis  (in  error), 
3  B.  Sc  A.  392 ;  Nuke  v.  Awder,  Cro.  Eliz. 
375,  436  ;   1  Smith,  L.  C.  46. 

(g)  Barclay  v.  Kaiiie,  1  Sim.  &  Stu.  449. 

(h)  Middlemore  v.  Goodhall,  Cro.  Car. 
503  ;   Kingdon  v.  Noltle,  4  M.  &  S.  53. 

(i)  Isteed  v.  Stoneley,  1  Anderson,  82; 
Brooke  v.  Bulkeley,  2  Ves.  jiin.  498 ;  Roe  v. 
Hay  ley,  12  East,  464. 


(k)  Simpson  v.  Clayton,  4  Bing.,  N.  C. 
758  ;  6  Scott,  469. 

(0  Doughty  V.  Bowman,  11  Q.  B.  444. 

(m)  Sampson  v.  Easter  by,  9  B.  &  C.  505; 
4  M.  &  R.  422;  Easter  by  v.  Sampson  (in 
error),  6  Bing.  644 ;  4  M.  &  P.  601 ;  1  C. 
&  J.  105. 

(7i)  Minshull  v.  Oakes,  2  H.  &  N.  793; 
27  L.  J.,  Exch.  194. 

(o)  Jotirdain  v.  Wilson,  4  B.  &  A.  266. 

(p)  Grey  v.  Ciithbertson,  4  Doug.  351  ;  2 
Ciiit.  482;   1  Selw.  N.  P.  534  (12th  ed.;. 
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sion :  unless,  indeed,  the  covenant  be  broken  before  the  assignment  Chapter  IV. 
of  the  reversion  {q).  It  has  been  doubted  whether  a  covenant  by  a  — ^^^'^-  ^- — 
purchaser  of  land  not  to  build  on  it,  except  in  a  certain  manner,  is  a 
covenant  which  runs  with  the  land  (r).  Where  there  was  an  exception 
in  a  lease  of  an  entry,  and  liberty  to  wash  in  the  kitchen,  and  a  pas- 
sage for  that  purpose ;  it  was  held  that  an  action  would  lie  against  an 
assignee  for  hindering  the  lessor,  because  a  covenant  relating  to  a  way 
or  other  profit  appurtenant  goes  with  the  tenement,  and  binds  the 
assignee  (s) :  but  where  in  a  lease  of  ground,  with  liberty  to  make  a 
watercourse  and  erect  a  mill,  the  lessee  covenanted  for  himself,  his 
executors  and  assigns,  not  to  have  persons  to  work  in  the  mill  who 
were  settled  in  other  parishes  without  a  parish  certificate,  it  was  held 
that  this  covenant  did  not  run  with  the  land,  nor  bind  the  assignee  of 
the  lessee  (0-  Where  the  lessee  of  a  theatre  by  deed  agreed  to  repay 
money  lent  to  him  by  the  plaintiff  on  a  day  certain,  and  that  until 
payment  the  plaintiff  and  such  persons  as  he  might  appoint  should 
have  the  free  use  of  two  boxes  in  the  theatre,  no  specific  boxes  being- 
mentioned,  and  afterwards  assigned  his  interest  in  the  theatre,  it 
was  held  that  it  was  a  mere  personal  contract,  and  that  no  action 
could  be  maintained  against  the  assignee  for  refusing  to  permit  the 
plaintiff  to  use  the  boxes  {u).  A  mere  personal  covenant  in  a  lease  is 
not  affected  by  a  surrender  of  the  lease  (.r).  A  covenant  to  insure 
property  within  the  operation  of  the  old  Building  Act,  14  Geo.  3, 
c.  78,  s.  83,  (the  bills  of  mortality,)  has  been  held  to  be  a  covenant 
which  runs  with  the  land ;  because  by  that  enactment  ( ?/)  the  landlord 
may  have  the  sum  laid  out  in  rebuilding ;  and  of  course  a  covenant 
expressly  in  those  terms  would  be  the  same ;  but  it  would  seem  that 
a  covenant  merely  to  insure  property  which  is  beyond  the  operation 
of  the  act,  without  any  such  provision  for  the  application  of  the 
money,  would  be  personal  only  {z). 

A  covenant  may  be  divisible  and  follow  the  land ;  therefore  an  Divisibility 
action  of  covenant  will  lie  against  an  assignee  of  part  of  the  thing  Covenants^  °" 
demised  («);  tlius  where  one  demised  two  houses,  with  a  covenant  on 
the  part  of  the  lessee  for  himself  and  his  assigns  to  repair,  and  the 
lessee  assigned  one  of  them,  an  action  against  such  assignee  for  not 
repairing  it  was  held  to  be  maintainable  {b) ;  so  in  case  of  eviction  the 
rent  may  be  apportioned  as  in  debt  or  replevin  (b) ;  so,  it  seems,  an 
action  lies  by  an  assignee  of  part  of  the  estate  demised,  or  the  assignees 

(q)  Coffin   V.    Talman,   4    Selden's    New  (y)  Which  is  still  in  force,  18  &  19  Vict. 

York  R.  465.  c.  122,  s.  109 ;  22  &  23  Vict.  c.  35,  s.  7. 

(r)  Ex  parte  Ralph,  1  De  Gex,  219.  (z)   Vernon  v.  Smith,  5  B.  &  A.  1.     The 

{s)  Coles'    case,   1    Show.   388 ;     1    Salk.  22  &  23  Vict.  c.  35,  s.  7,  seems  to  make  no 

19G  ;  Carth.  323.  difference  in  this  respect. 

(/)  Mayor,  <Jc.  of  Congleton  v,   Pattison,  (a)   1   Roll.  522,  1.  5;     Conan  v.   Kemise, 

10  East,  130.  W.  Jon.  245;    Congham  v.   King,  Cro.  Car. 

(«)   Flight  V.  Glossopp,  2   Scott,  220;    2  221. 

Bing.,  N.  C.  125.  (i)  Stevenson  v.    Lombard,  2   East,  575. 

{x)  Att.-Gen.  V.  Cox,  3  H.  L.  Cas.  240. 
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Chapter  IV. 
Sect.  5. 


of  several  parts  may  join  (c).  An  assignee  of  tive-sixths  of  an  under- 
lease, who  is  tenant  in  common  with  the  assignee  of  the  other  sixth, 
may  sue  on  a  covenant  by  the  original  lessee  to  procure  a  renewal  of 
the  original  lease  {d).  The  assignee  of  part  of  an  estate  is  not  liable 
for  rent  for  the  whole  (e);  but  if  a  lessee  grant  or  assign  part  of  his 
estate,  yet  the  entire  privity  of  the  contract  is  not  at  an  end,  and  the 
lessee  would,  it  seems,  remain  liable  on  his  covenant  to  pay  the  entire 
rent,  for  he  cannot  apportion  it  (f). 


General  Rule 
with  respect  to 
such  Cove- 
nants. 


(c)  Dependent  or  Independent. 

As  to  what  covenants  shall  be  construed  to  be  conditions  precedent 
or  not,  it  has  been  laid  down  that  the  dependence  or  independence  of 
covenants  must  be  collected  from  the  sense  and  meaning  of  the  par- 
ties ;  and  that  in  whatever  order  covenants  may  stand  in  a  deed,  their 
precedency  must  depend  on  the  order  of  time  in  which  the  intent  of 
the  transaction  requires  their  performance  {g).  No  precise  technical 
words  therefore  are  required  in  a  deed  to  make  a  stipulation  a  con- 
dition precedent  or  subsequent;  neither  does  it  depend  on  the  circum- 
stance whether  the  clause  is  placed  prior  or  posterior  in  the  deed:  the 
merits  therefore  of  a  question  of  this  kind  must  depend  on  the  nature 
of  the  contract,  and  the  acts  to  be  performed  by  the  contracting  par- 
ties, and  any  subsequent  facts  disclosied  which  have  happened  in  con- 
sequence of  the  contract  (li).  Where  a  covenant  is  part  only  of  the 
consideration  on  one  side  it  is  an  independent  covenant,  and  not  a 
condition  precedent  {i).  If  one  party  covenant  to  do  one  thing,  the 
other  party  doing  another,  it  is  not  a  condition  precedent,  but  a  mutual 
covenant  (^).  A  contract  to  grant  a  lease  upon  payment  of  1,440Z.  by 
certain  instalments  at  stated  times,  the  granting  of  such  lease  is  not  a 
condition  precedent  to  a  right  to  recover  the  1,440Z.  {l).  So  where  A. 
agrees  to  sell  and  B.  to  purchase  an  estate,  and  B.  covenants  to  pay 
A.  on  or  before  a  specified  day  a  certain  sum  as  the  consideration  of 
such  sale,  with  interest  to  the  time  of  completion  of  the  purchase,  but 
no  time  is  fixed  for  executing  the  conveyance,  A.  may  maintain  an 
action  for  the  purchase-money  and  interest,  without  first  tendering  a 
conveyance  (m).     It  is  a  general  rule  that  covenants  are  to  be  treated 


(r)  Com.  Dig.  tit.  Covenavt  (B.  3). 

{(1)  Simpson  V.  Clayton,  4  Bing.,  N.  C. 
758  ;  6  Scott,  469. 

(e)  Holford  v.  Hatch,  1  Doug.  183; 
Hare  v.  Cator,  Cowp.  766  ;  Cui'tis  v.  Spitty, 
1  Bing.,  N.  C.  756  ;  Wollaston  v.  Haketvill, 
3  M.  &  G.  297,  319  a;  3  Scott,  N.  R. 
297. 

(/)  Broom  v.  Hore,  Cro.  Eliz.  633  ;  Ards 
V.  IVatkin,  Cro.  Eliz.  637 ;  Stevenson  v. 
Lumbard,  2  East,  575,  579. 

(g)  Jones  V.  Barkley,  1  Doug.  684. 

ih)  Hotham  v.  East  India  Co.,  1  T.  R. 
645  ;  Newson  v.  Smylhies,  3  H.  &  N.  840. 


(?)   Carpenter  v.  Cresswell,  4  Bing.  409; 

1  M.  &  P.  66. 

(ft)  Boone  v.  Eyre,  2  W^.  Blac.  1312; 
Pordage  v.  Cole,  1  Wms.  Saund.  319  b, 
320  c  ;   Newson  v.  SmiitUes,  3  H.  &  N.  840. 

(/)  BaggaUay  v.  Petfit,  5  C.  B.,  N.  S. 
637  ;  28  L.  J.,  C.  P.  169. 

(m)  Mattock  v.  Kinglake,  10  A.-&  E.  50  ; 

2  P.  &  D.  343  ;  and  see  Wilks  v.  Smith,  10 
M.  &  W.  355^  2  Dowl.,  N.  S.  215  ;  Dun- 
lop  V.  Grote,  2  C.  &  K.  153;  Dicker  v. 
Jackson,  6  C.  B.  103  ;  Sihthorp  v.  Bru7iel,  3 
Exch.  826;  Thames  Haven  Dock  Co.  v. 
Brymer  (in  error),  5  Exch.  696,  710. 


DEPENDENT  OR  INDEPENDENT  COVENANTS.  1  H 

as  independent  rather  than  as  conditions  precedent,  especially  where   Chapter  IV. 
some  benefit  has  been  derived  by  the  covenantor  (p). 


A  covenant  to  keep  a  house  in  repair,  from  and  after  the  lessor  has  Particular 
repaired  it,  is  conditional ;  and  it  cannot  be  assigned  as  a  breach  that  respecting  lic- 
it was  in  good  repair  at  the  time  of  the  demise,  and  that  the  lessee  P^"^^- 
suffered  it  to  decay;  for  the  lessor  must  repair  before  the  lessee  is 
liable  (q).     Where  the  plaintiff  let  to  the  defendant  a  messuage,  barn, 
stable  and  buildings,  and  the  defendant  agreed   to  repair  the  said 
messuage,  buildings  and  premises,  the  same  being  first  put  into  repair 
by  the  plaintiff:  it  was  held,  that  the  repair  by  the  plaintiff  was  a 
condition  precedent  to  the  obligation  on  the  defendant  to  keep  in 
repair;  that  that  condition  precedent  could  not  be  divided;  and  that 
the  plaintiff  was  not  entitled  to  recover  for  the  non-repair  of  any  part 
of  the  premises  without  having  first  repaired  the  whole  {r).     So  if  a 
lessee  covenant  to  repair,  "  provided  always  and  it  is  agreed  that  the 
lessor  shall  find  great  timber,"  &:c.,  this  makes  a  covenant  on  the  part 
of  the  lessor  to  find  great  timber  by  the  word  "  agreed,"  and  it  shall 
not  be  a  qualification  of  the  covenant  of  the  lessee  (s) :  but  where  the 
words  were,  "he  the  said  lessor  finding,  allowing  and  assigning  timber 
sufficient  for  such  reparations  during  the  said  term,  to  be  cut  and 
carried  by  the  lessee ;"  it  was  held  not  to  be  a  covenant  to  provide 
timber,  but  a  mere  qualification  of  the  covenant  to  repair  {t).     Where 
a  lease  for  lives  contained  a  covenant  by  the  lessee,  at  his  own  ex- 
pense, to  keep  the  demised  premises  in  proper  repair,  "  having  or 
taking  in  and  upon  the  said  demised  premises  competent  and  sufficient 
house-bote,  hedge-bote,  fire-bote,  plough-bote  and  gate-bote  for  the 
doing  thereof,  without  committing  any  waste  or  spoil :"  held,  in  an 
action  for  not  repairing,  that  the  covenant  to  repair  was  absolute,  with 
a  licence  to  the  lessee  to  take  competent  and  sufficient  house-bote, 
&c.;  and  that  the  finding  such  house-bote,  &c.  was  not  a  condition 
precedent  to  the  liability  of  the  lessee  to  repair  (m).    Where  the  lessee 
covenants  to  put  and  keep  the  demised  premises  in  repair,  "  being 
allowed  rough  timber  but  not  on  the  stem  upon  the  demised  pre- 
mises, the  timber  to  be  fetched  and   carried   at  the  expense  of  the 
lessee :"  in  an  action  of  covenant  for  not  repairing,  it  is  sufficient  to 
allege  that  the  lessor  was  ready  and  willing  to  allow  and  provide  suf- 
ficient rough  timber  not  on  the  stem,  without  stating  that  he  did 
actually  furnish  it  (a:).     Where  a  lessee  covenanted  to  repair  a  house 
before  the  1st  of  June,  5,000  slates  being  found  by  the  lessor  towards 
the  repair,  and  afterwards  to  keep  in  repair  during  the  term ;  it  was 

(p)  Newson  v.  Smythies,  3  H.  &  N.  843,  761. 
Pollock,  C.  B.  (s)  Bac.  Abr.  tit.  Covenant  (A.). 

(9)  Slater  v.   Stone,  Cro.  Jac.  645;  but  f^t)   Thomas  v.  Cadwallader,  WiUes,  496. 

see  4  Jarm.  Byth.  407  (3rd  ed.).  (u)   Dean  and  C.  of  Bristol  v.  Jones,  E.  & 

<r)   Neale   v.    RatcHff,    15    Q.    B.    916;  E.  484;  28  L.  J.,  Q.  B.  201. 
Hunt   V.    Bishop,   8  Exch.    675  ;    22   L.   J.,  (x)    Martyn  v.  Clue,   18  Q.   B.  661  ;     22 

Exch.  337  ;    Hutchinson  v.   Read,  4  Exch.  L.  J.,  Q.  B.  147. 
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Chapter  IV.   held,   that  finding  the  slates  was  not  a  condition  precedent  to  the 

^— ^ —  covenant  to  keep  in  repair,  but  only  to  the  covenant  for  putting  the 

premises  in  repair  before  the  1st  of  June(y).  In  a  farming  lease  the 
lessee  covenanted  with  the  lessor  that  the  lessee  should  at  all  times 
during  the  term  repair  and  glaze  the  windows  and  also  the  hedges, 
&c.,  when  necessary,  "  the  said  farmhouse  and  buildings  being  pre- 
viously put  in  repair  and  kept  in  repair  by  the  lessor:"  the  latter 
clause  was  held  to  amount  to  an  absolute  and  independent  covenant 
on  the  ])art  of  the  lessor  to  put  the  premises  in  repair  (z).  A  cove- 
nant by  the  lessor  to  do  certain  work,  containing  at  the  end  the  words 
"  and  the  whole  of  which  is  agreed  to  be  left  to  the  superintendence 
of  the  lessee  and  the  lessor's  son,"  is  neither  a  condition  precedent  to, 
nor  concurrent  with,  the  covenant  (a).  The  covenant  to  rej)air  gene- 
rally, and  to  repair  within  three  months  after  notice  in  writing,  are 
independent  covenants  (6):  and  where  a  lessee  covenanted  to  leave 
premises  in  repair  at  the  expiration  of  the  term,  and  also  that  the 
lessors  might  direct  the  lessee  to  complete  the  repairs  by  giving  six 
months'  notice  in  writing,  it  was  held,  that  these  were  two  distinct 
and  separate  covenants,  the  former  of  which  was  not  qualified  by  the 
latter  (c):  but  where  a  lease  contained  a'  covenant  by  the  lessee  to 
repair  the  premises  at  all  times  (as  often  as  need  or  occasion  should 
require)  and  "  at  farthest  within  three, months  after  notice,"  it  was  held 
to  be  one  entire  covenant,  the  former  part  of  which  was  qualified  by 
the  latter  (c?).  Where  there  was  an  agreement  that  the  lessee  should 
spend  200Z.  in  repairs,  to  be  inspected  and  approved  of  by  the  lessor, 
and  to  be  done  in  a  substantial  manner,  and  the  lessee  was  to  be 
allowed  to  retain  the  money  out  of  the  first  year's  rent  of  the  premises, 
it  was  held,  that  the  lessor's  approval  was  not  a  condition  precedent 
to  the  lessee  retaining  the  rent(e).  Where  a  lessee  covenanted  to  ex- 
pend a  certain  sum  in  substantial  and  beneficial  improvements,  under 
the  direction  or  with  the  approbation  of  some  competent  surveyors  to 
be  named  by  the  lessor,  the  appointment  of  the  surveyors  was  held  to 
be  a  condition  precedent  to  the  lessee's  liability  to  expend  the 
money  (/).  Where  the  lessor  covenanted  to  pay  the  lessee  for  the 
manure,  &c.  at  the  end  of  the  term,  upon  the  lessee  delivering  up  the 
farm,  if  in  the  mean  time  he  cultivated  it  on  the  four-course  system, 
and  performed  and  kept  all  and  singular  other  his  covenants  in  the 
lease :  held,  that  the  delivery  up  of  a  certain  agreement  pursuant  to  a 

(y)  Mucclestone  v.  Thomas,  Willes,  146.  389. 

(«)   Cannock  v.  Jones,  3  Exch.  233.  {d)  Horsefall  v.  Testar,  7  Taunt.  385;  1 

(a)  Jones  v.  Cannock,  3  H.  L.  Cas.  700  ;  Moo.  89;    cited  4  C.  B.,  N.  S.  551. 

5  Exch.  713.  (e)  Dallman  v.  King,  4  Bing.,  N.  C.  105; 

(6)  Doe  d.  Morecraft  v.  Meux,  4  B.  &  C.  5  Scott,  382. 

606  ;  7  D.  &  R.  98  ;    1  C.  &;  P.  346  ;    Wood  (/)   Coombe  v.  Greene,  11  M.  &  M^  480  ; 

V.  Day,  7  Taunt.  646  ,   1  Moo.  389  ;   Baylis  2  Dowl.,  N.  S.   1023  ;     Ca7inock  v.  Jones,  3 

V.  Z,£>  Gro4-,  4C.  B.,  N.  S.  537,  552.  Exch.  233  ;   5  Ibid.  713  ;  3  H.  L.  Cas.  700 ; 

(c)   IVood  V.  Day,  7  Taunt.  646;    1  Moo.  post,  113. 
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covenant  in  the  lease  was  not  a  condition  precedent  to  the  tenant's    Chapter  IV. 

I  right  to  recover  for  the  manure,  &c.  [g).     Where  by  deed  reciting  an  ' 

agreement  to  let  copyhold  premises,  A.  covenanted  that  as  soon  as  he 
had  procured  a  Hcence  from  the  lord  of  the  manor  he  would  lease 
them  to  B.  for  the  then  residue  of  a  term  of  years  from  a  certain  day, 

j  and  B.  covenanted  that  he  would  repair  during  the  term  so  to  be 
granted,  it  was  held,  that  B.  was  liable  on  this  covenant  after  having 
occupied  the  premises  for  the  whole  term,  though  no  licence  had  been 
procured  from  the  lord  nor  any  lease  ever  made  (A). 

Where  a  lessee  covenanted  to  leave  sufficient  compost  on  the  soil  Cases  decided 
of  the  landlord  at  the  end  of  the  term,  he  the  lessee  having  the  yard,  other  Mafters. 

i  barn  and  a  room  to  lodge  in  and  dress  diet;  it  was  held  to  be  a  mutual 

!  and  not  a  conditional  covenant,  as  it  differed  from  a  case  where  the 
tenant  covenants  to  repair  if  the  lessor  finds  sufficient  timber ;  for 
there  the  proviso  restrains  the  covenant ;  but  in  this  case,  said  Lord 
Mansfield,  there  is  not  the  least  foundation  for  such  construction  (i). 
Where  in  a  lease  for  seven  years,  containing  the  usual  covenants  that 
the  lessee  should  pay  the  rent,  keep  the  premises  in  repair,  (fee,  there 
was  a  proviso  that  the  lessee  might  determine  the  term  at  the  end  of 
tlie  first  three  or  five  years,  giving  six  months'  previous  notice,  and 
that  then,  from  and  after  the  expiration  of  such  notice,  and  'payment 
of  all  rents  and  duties  to  be  paid  by  the  lessee,  and  performance  of  all 

I  his  covenants  until  the  end  of  the  three  or  five  years,  the  indenture 
should  cease  and  be  utterly  void,  it  was  held,  that  the  payment  of  rent 

I  and  performance  of  the  other  covenants  were  conditions  precedent  to 
the  lessee's  determination  of  the  term  at  the  end  of  the  first  three 
years,  and  that  his  merely  giving  six  months'  notice,  expiring  within 

:  the  first  three  years,  was  not  sufficient  for  that  purpose  (k).    A  mining 

I  lease  contained  numerous  covenants  by  the  lessees,  and  also  a  proviso 
that  if  they  should  desire  to  quit  the  premises  at  the  end  of  the  first 
eight  years,  and  should  give  eighteen  months'  notice  thereof  to  the 
lessor,  then,  all  arrears  of  rent  being  paid,  and  all  and  singular  the 
covenants  and  agreements  on  the  part  of  the  lessees  having  been  ob- 
served and  performed,  the  lease  should  at  the  expiration  of  the  eighth 
year  be  utterly  void;  but,  nevertheless,  without  prejudice  to  any  claim 
or  remedy  which  any  of  the  parties  might  then  be  entitled  to  for  breach 
of  any  of  the  covenants ;  it  was  held,  in  error,  that  the  performance 
of  ail  the  covenants  by  the  lessees  was  a  condition  precedent  to  their 
right  to  determine  the  lease  (Z).  Another  Court  of  Error,  however, 
appears  to  have  entertained  a  different  opinion (w).  A  lease  contained 
a  proviso,  that  if  the  lessor  should  give  notice  for  the  delivery  up  of 
the  land  to  him,  the  lessee  covenanted  to  surrender  it  up,  and  that  the 

1      (g)  Newson  v.  Smyihies,  3  H.  &  N.  840;  (/,)  Porter  v.  Shephard,  6  T.  R.  655. 

28  L.  J.,  Exch.  97  ;    1  F.  &  F.  477.  {I)  Friar  v.  Grey,  5  Exch.  584,  597;  4 

(h)  Pisior  v.  Cater,  9  M.  &  W.  315.  H.  L.  Cas.  565. 

(i)   Docld  V.  Invis,  LofFt,  56.  (yn)   Grey  v.  Friar,  15  Q.  B.  901. 
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Chapter^IV.  lessor  might  take  possession  of  it,  paying  the  lessee  compensation  for 
money  expended  thereon:  it  was  held,  that  the  proviso  did  not  operate 
as  a  mere  covenant  by  the  lessee  to  give  up  on  notice,  but  expressly 
gave  the  lessor  power  to  take  possession ;  and  that  he  might  do  so 
without  having  first  paid  compensation  (w).  Where  A.  covenanted  to 
pay  an  annuity  to  B.,  who  covenanted  for  the  assignment  and  quiet 
enjoyment  of  premises,  the  entering  into  which  covenants  was  the  con- 
sideration, it  was  held,  that  they  were  not  dependent  (o).  So  where 
it  was  agreed  that  the  lessor  should  within  eighteen  months  from  the 
date  of  the  lease  build  a  cattle-shed,  the  whole  to  be  left  to  the  super- 
intendence of  the  lessee  and  her  son,  it  was  held,  that  this  latter  pro- 
vision was  not  a  condition  precedent  to  or  concurrent  with  the  lessor's 
covenant  to  build  {p).  On  a  lease  of  some  coal  mines,  the  lessees 
covenanted  that  the  lessor  should,  when  he  thought  fit,  employ  a  fit 
and  proper  person  to  weigh  the  coals  and  keep  the  accounts,  the  person 
so  weighing  and  keeping  the  accounts  to  be  paid  by  the  lessees ;  but 
in  case  such  person  did  not  duly  attend  to  his  duties,  the  lessees  were 
authorized  to  discharge  him :  held,  tlrat  the  appointment  of  a  fit  and 
proper  person  was  a  condition  precedent  to  the  liability  of  the  lessees 
to  pay  the  wages,  and  that  therefore  they  were  not  bound  to  pay  the 
wages  though  they  had  not  dismissed  him  (9-).  An  assignee  of  a  term 
in  coal  mines  covenanted  with  the  lessee  that  he  would,  so  long  as  he 
should  be  in  receipt  of  the  rents  of  the  premises,  pay  to  the  lessors 
the  rent  payable  by  the  original  lease,  and  would  keep  the  lessee 
harmless  and  indemnified  against  the  rents  and  covenants  of  the  lease: 
it  was  held,  that  the  words  "  so  long  as  he  should  be  in  the  receipt  of 
the  rents"  did  not  extend  to  the  covenant  to  indemnify  (r).  A  covenant 
in  a  farming  lease  provided  that  the  tenant  should  consume  and 
convert  into  manure,  and  spread  on  the  premises,  all  the  turnips,  &c. 
grown  thereon ;  but  that  in  case  he  should  sell  oflP  any  part  thereof, 
which  he  was  at  liberty  to  do,  then  that  he  should  for  every  ton  of 
turnips,  &c.  so  sold  off,  bring  back  and  spread  thereon  one  ton  of 
manure  within  three  months  after.  In  an  action  on  this  covenant  the 
plaintiff  set  out  the  first  part  only,  and  assigned  for  breach  that  the 
defendant  carried  away  fourteen  acres  of  turnips,  without  converting 
the  same  into  manure  and  spreading  the  same :  it  was  held,  that  the 
covenant  was  an  alternative  one,  and  that  the  plaintiff  should  have 
negatived  the  bringing  back,  within  the  time  limited,  an  equivalent  in 
manure  {s). 

(w)  Doe  d.  Gardner  v.  Kennard,  12  Q.  B.  (q)  Lawton  v.  Sutton,  9  M.  &  W.  795. 

244.  (r)  Crossfield  v.  Morrison,  7  C.  B.  286. 

(0)  Rose  V.  PouHon,  2  B.  &  Adol.  822.  (s)  Richards  v.  Bluck,  6  C.  B,  437;  7  D. 

(p)   Cannock  v.  Jones,   3   Exch.  233 ;    5  &  L.  325. 
Ibid.  713;  3  H.  L.  Cas.  700. 
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Chapter  IV. 
(d)  How  Discharged.  Sect.  5. 

1       Covenants  cannot  be  dischareed  before  breach  otherwise  than  by  How  Cove- 

^  "^  J-  •  -i.!  nants  are  uis- 

'deed;    therefore   a  parol    license    or  agreement,   dispensing  with  or  charged  gene- 

:  changing  the  terms  of  such  an  obligation,  cannot  be  pleaded  in  bar  rally. 

to  an  action  of  covenant ;  for  an  obUgation  by  deed  cannot  be  altered 
j  but  by  deed  {t). 
\      With  respect  to  the  operation  of  acts  of  parliament  in  discharging  ^[^'^^"^J'^"  ^j^^ 

the  obligation  of  a  covenant  there  is  this  difference;  viz.,  that  where  Operation  of 
j  a  man  covenants  not  to  do  an  act  or  thing  which  it  was  lawful  to  do,  i^^^^^t,^^"" 
and  an  act  of  parHament  is  made  afterwards  and  compels  him  to  do 
it,  the  statute  repeals  the  covenant ;    so,  if  one    covenant  to    do  a 
thing  which  is  lawful,  and  an  act  of  parliament  comes  in  and  hinders 
him  from  doing  it,  the  covenant  is  repealed  {u) ;  but  if  a  man  cove- 
nant not  to  do  a  thing  which  at  the  time  was  unlawful,  and  an  act 
comes  and  makes  it  lawful  to  do  it,  such  act  of  parliament  does  not 
repeal  the  covenant  {x) :  and  if  the  covenant  be  to  do  that  which  is 
afterwards  made  unlawful  in  part  only,  it  must  be  performed  so  far 
as  it  continues  lawful  (y).     If  there  be  a  covenant  to  do  a  thing  which 
is  unlawful  by  statute,  the  covenant  will  not  be  made  lawful  by  the 
j  repeal  of  the  statute,  because  the  covenant  was  bad  ab  initio;  al- 
though it  would  be  otherwise,  if  the  covenant  had  been  originally 
j  lawful,  but  had  been  made  unlawful  by  a   statute  which  was   itself 
•afterwards  repealed  (c).     Though  all  the  rent  of  the  lessee  is  assigned 
by  act  of  parliament,  if  there  are  no  words  of  discharge,  the  lessee  is 
still  liable  to  an  action  of  covenant  for  the  rent  {a).     So  a  lessee  of 
tithes  is  liable  on  his  covenant  to  pay  rent,  notwithstanding  the  tithes 
have  been  commuted  for  a  rent-charge,  his  remedy  being  by  surrender 
of  his  lease,  under  the  88th  section  of  the  Tithe  Commutation  Act, 
6  &  7  Will.  4,  c.  71  (6).     Where  by  an  order,  confirmed   by  act  of 
parliament,  an  indenture  of  lease,  upon  which  rent  was  reserved,  was 
vacated  and  cancelled,  and  it  was  ordered  that  a  stranger  should  enter 
into  the  demised  lands,  and  receive  the  profits;  it  was  considered  that 
the  same  rent  in  value,  granted  by  the  lessee  for  the  better  securing 
of  the  rent  reserved,  was  not  discharged,  though  it  appeared  to  be  the 
intention  that  but  one  rent  should  be  paid  (c).     Land  was  demised, 
the  lessee  covenanting  to  build  a  workhouse  on  it,  and  to  use  the 
premises  for  the  sole  use  of  the  poor  of  a  parish  ;  held,  that  the  mere 
performance  of  the  covenant  was  excused  by  the  operation  of  the 

(0    Littler  V.    Holland,    3    T.  R.    590;  107,   114;  Bac.  Abr.  tit.  Conditions  {Q..  2) ; 

Thompson  v.  Brown,  1  Moo.  358;  7  Taunt.  Com.  Dig.  tit.  Condition  (L.  1). 

656;   Sellers  v.Bickford,  1  Moo.  460;   Cord-  (x)  Brewster  v.  Kitchell,  1  Salk.  198. 

went  V.  Hunt,  2  Moo.  660  ;    8  Taunt.  596  ;  (y)  2  Eq.  Ca.  Abr.  26. 

Harris  V.  Goodwin,  2  M.  &  G.  405  ;    West  v.  (z)  Jacques  v.  Whithy,  1  H.  Blac.  Q5. 

Blakeway,  2  M.  &  G.  729,  752;  9  Dowl  846.  {a')  Bac.  Abr.  tit.  Covenant  (E.  4,  n.). 

(?i)   Brewster  v.  Kitchell,   1    Salk.    198;  \b)   Tasker  \.  BuHman,  3 'Exch.  351. 

Doe  d.  Marquis  of  Anglesea  v.  The  Church-  (c)  Mounson  v.  Redshaw,  1  Saund.  196. 
wardens  and   Overseers  of  Rugeley,  6  Q.  B. 
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Chapter  IV. 
Sect.  5. 


Poor  Law  Amendment  Act  {d).  Land  was  demised  to  the  officers  of 
a  parish  for  erecting  a  poor  house  under  Gilbert's  Act,  with  a  proviso 
for  re-entry,  if  the  parish  and  all  other  parishes  which  might  be  united 
should  of  themselves  discontinue  to  adopt  the  provisions  of  the  act ; 
the  other  parishes  all  seceded  from  the  union,  after  which  the  Poor 
Law  Commissioners  incorporated  the  particular  parish  in  a  union 
and  ordered  the  paupers  to  be  removed  from  the  poor  house,  after 
which  the  house  was  used  for  persons  requiring  out-door  relief  only, 
and  the  land  was  offered  for  letting ;  this  was  held  to  be  no  for- 
feiture (e). 


Covenants  in 
Law,  when 
implied. 


Upon  a  De 
mise. 


Sect.  6. — Implied  Covenants  and  Agreements, 
An  implied  covenant,  or  a  covenant  in  law,  is  one  which  the  law 
intends  and  implies  from  the  nature  of  the  transaction,  although  not 
expressed  by  words  in  the  deed.  "  A  covenant  in  law,  properly 
speaking,  is  an  agreement  which  the  law  infers  or  implies  from  the 
use  of  certain  words  having  a  known  legal  operation  in  the  creation 
of  an  estate  ;  so  that,  after  they  have  had  their  primary  operation  in 
creating  the  estate,  the  law  gives  them  a  secondary  force,  by  implying 
an  agreement  on  the  part  of  the  grantor  to  protect  and  preserve  the 
estate  so  by  these  words  already  created  :  as  if  a  man  by  deed  (demise 
lands  for  years,  covenant  lies  upon  the  word  '  demise,'  which  imports 
or  makes  a  covenant  in  law  for  quiet  enjoyment "  (/).  That  the  word 
"  demise"  in  a  lease  for  years  imports  and  makes  a  covenant  in  law 
for  quiet  enjoyment,  at  least  during  the  continuance  of  the  estate  out  of 
Even  by  Parol,  which  the  lease  is  granted,  is  clear  from  all  the  authorities  (^).  An 
undertaking  or  promise  in  the  nature  of  a  covenant  for  quiet'enjoyment 
during  the  continuance  of  the  term  is  implied  by  law  from  a  demise 
by  parol ;  but  not  any  stipulation  for  a  good  title  (h).  Nor  for  quiet 
enjoyment  during  the  term,  "  without  any  eviction  from  or  by  the 
party  or  parties  entitled  to  the  reversion  of  or  in  the  said  demised 
premises  expectant  on  the  reversion  of  the  defendant's  lease"  (i).  Nor 
that  the  lessor  had  power  to  let  the  demised  premises  to  the  lessee 
"  without  restriction  as  to  the  purpose  for  which  the  same  should  be 
used  and  occupied "  (^).  By  8  &  9  Vict.  c.  106,  s.  4,  the  word 
"give"  or  the  word  "grant"  in  a  deed  executed  after  the  1st  of 
;October,  1845,  "shall  not  imply  any  covenant  in  law  in  respect  of* 
any  tenements  or  hereditaments,  except  so  far  as  the  word  *  give'  or 


but  only  for 
<(uiet  Enjoy 
luent. 


(d)  Doe  (1.  Marquis  of  Anglesea  v.  Rugeley 
{Churchwardens),  6  Q.  B.  107. 

(e)  Doe  d.  Lord  Grantley  v.  Butcher,  6  Q. 
B.  115,  n. 

(  f)  Per  cur.  in  Williams  v.  Burrell,  1  C. 
B.  429. 

ig)  Per  cur.  in  Adams  v.  Gihney,  6  Bing. 
666 ;  4  M.  &  P.  491  ;  Nokes'  case,  4  Co.  R. 
80  b  ;   Holder  v.  Taylor,  Hob.  12  ;  Fraser  v. 


Shey,  2  Chit.  R.  646 ;  Iggulden  v.  May,  9 
Ves.  325  ;  Burnett  v.  Lynch,  5  B.  &  C.  589; 
8  D.  &  R.  368. 

(/i)  Bandy  v.  Cartwright,  8  Exch.  913; 
Hancock  v.  Caffyn,  8  Bing.  358;  Messentv. 
Reynolds,  3  C.  B.  194. 

(i)   Granger  v.  Collins,  6  M.  &  W.  458. 

(k)  Jackson  V.  Cobbin,  8  M.  &  W.  790 ; 
1  Dowl.,  N.  S.  96. 
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the  word  *  grant '  may,  by  force  of  any  act  of  parliament,  imply  a  Chapter  IV. 

"*  T  !■*  {^  T       i  1 

covenant"  (/).     Kn  executed  consideration  from  which  the  law  implies  ' 

I  a  promise  will  not  support  any  promise  other  than  that  which  the 
law  implies  (m). 

A    covenant   in  law    in  a  demise   ceases  with  the  estate   of  the  When  it 
lessor,   and   does  not   necessarily  continue    during    the   whole   term 
expressed  to  be  granted.     Therefore  if  a  tenant  for  life  demise  by 
indenture  for  fifteen  years,  without  any  express  covenant  for  quiet 

,  enjoyment,  upon  his  death  during  the  term  the  covenant  in  law 
implied  from  the  word  "  demise "  will  cease  {n).  But  an  express 
covenant,  or  one  to  be  implied  by  construction  of  words  used  in  the 
deed  by  way  of  warranty  or  contract,  would  continue  in  force  to  the 

!  end  of  the  term  expressed  to  be  granted,  and  not  merely  during  the 
actual  continuance  of  such  term(o).     A  covenant  in  law  shall  go  to 

I  the  assignee  of  the  term,  and  he  shall  have  advantage  of  it  during  the 
actual  continuance  of  the  term(p).  But  the  executors  or  adminis- 
trators of  the  lessor  are  not  liable  where  the  terra  ceases  on  his  death, 
and  the  lessee  is  subsequently  evicted  (n).  So  where  husband  and 
wife  join  in  a  lease  of  the  wife's  freehold,  and  after  husband's  death 
the  wife  enters  and  avoids  the  lease  {q). 

Any  express  covenant  for  quiet  enjoyment  (however  qualified)  will  When 


no  im- 


exclude   any   implied  covenant  of  that  nature,  upon    the    principle  pl'ed  Cove- 

•'    .      ^  ,  .  I  r       nant  by  Lessor. 

expressum  facit  cessare  taciturn  (r).     There  is  no  implied  covenant  by 

j  the  lessor  of  a  house  or  of  land  that  it  is  reasonably  fit  for  habitation, 

I  occupation  or  cultivation  (s) ;  nor  that  the  house  will  endure  during 

the  term ;  nor  that  the  lessor  will  do  any  repairs  whatever  {t).     And 

]  if  the  landlord  is  bound  to  do  repairs,  there  is  no  implied  condition 

'  that  if  not  done  the  tenant  may  quit  (u) ;  that  should  be  the  subject 

of  an  express  stipulation  {v). 

In  the  absence  of  any  express  covenant  on  the  subject,  a  covenant  Implied  Cove- 

or  promise  is  implied  on  the  part  of  the  lessee  that  he  will  use  the  "^"'^'^y 

buildings   in  a  tenantable  and  proper  manner  (x),  and  that  he  will 

manage  and  cultivate  the  lands  in  a  good  and  husbandlike  manner, 


(/)  As  iu  conveyances  to  railway  com- 
panies, &c. 

(m)  Roscorla  v.  Thomas,  3  Q.  B.  234;  2 
G  &  D.  508  ;  Lattimore  v.  Garrard,  1  Exch. 
809 ;   Kaye  v.  Duiton,  2  D.  &  L.  296. 

(n)  Swan  v.  Stransham  and  Searles,  Dyer, 
257  a;  1  Leon.  179;  Owen,  105,  S.  C, 
cited  6  Bing.  666  ;  Adams  v.  Gibney,  6  Bing. 
656;  4  M.  &  ?.  491. 

(o)  Williams  V.  Burrell,  1  C.  B.  402; 
Bragg  V.  Wiseman,  Brownlow  &  G.  22; 
Shep.  Touch.  178. 

(p)  Bac.  Abr.  tit.  Covenavt  (E.  5)  ;  Vivyan 
V.  Arthur,  1  B.  &  C.  410 ;  2  D.  &  R.  670. 

{q)  Bragg  v.  Wiseman,  Exor.  SfC,  Brown- 
low  &  G.  22. 

(r)  Merrill  v.  Frame,  4  Taunt.  329  ;  Line 
V.  Stephenson,  4  Bing.,  N.  C.  678  ;   5  Ibid. 


183  ;  Messent  v.  Reynolds,  3  C.  B.  194. 

{s)  Hart  V.  Windsor,  12  M.  &  W.  68; 
Sutton  V.  Temple,  Ibid.  52,  overruling  Ed- 
wards V.  Etkerington,  Ry.  &  M,  268 ;  7  D. 
&  R.  117;  Collins  v.  Barrow,  1  Moo.  &  R. 
112;  and  Salisbury  v.  Marshall,  4  C.  &  P. 
65. 

(0  Arden  v.  Pullen,  10  M.  &  W.  321  ; 
Gott  V.  Gandy,  2  E.  &  B.  845;  Keates  v. 
Earl  of  Cadogan,  10  C.  B.  591. 

(w)  Surplice  v.  Farnsworth,  7  M.  &  G.  576  ; 
8  Scott,  N.  R.  307. 

(j/)  As  in  Furnivall  v.  Grove,  30  L.  J., 
C.  P.  3. 

{x)  Horsefall  v.  Mather,  Holt,  N.  P.  C.  7 ; 
Leach  v.  Thomas,  7  C.  &  P.  327  ;  Harnett  v. 
Mai  Hand,  16  M.  &  W.  257;  Yellowly  v. 
Gower,  11  Exch.  294. 
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Chapter  IV.  according  to   the  custom  of  the  country  (y).     But  not  that  he  will 

~ —  make  a  certain  quantity  of  fallow,  and   spend  a  certain  quantity  of 

manure  thereon,  and  keep  the  buildings  in  repair,  or  any  other  stipu- 
lation not  arising  out  of  the  bare  relation  of  landlord  and  tenant  (z). 
In  declaring  on  such  implied  covenant,  the  plaintiff  should  avoid 
stating  the  particulars  of  the  alleged  custom,  but  may  allege  specially 
any  breaches  of  it  (a).  A  strict  legal  custom  need  not  be  proved, 
but  only  the  prevailing  course  of  good  husbandry  and  management  in 
the  neighbourhood,  and  a  breach  or  breaches  thereof  (6).  Where  a 
custom  of  the  country  is  proved  to  exist,  it  will  be  considered  appli- 
cable to  all  tenancies  in  whatever  way  created,  whether  verbal  or  in 
writing,  unless  expressly  or  impliedly  excluded  by  the  terms  actually 
agreed  on  (c). 
Covenants,  Where  a  lessee  covenanted  to  plough,  sow,  manure  and  cultivate 

from  exm-eTs  ^^^  demised  premises  (except  the  rabbit-warren  and  sheep-walk)  in  a 
Words  in  other  due  course  of  husbandry,  it  was  held  that  it  amounted  to  a  covenant 
not  to  plough  the  sheep-walk  (d).  Where  a  lessee  covenanted  that  he 
would,  at  all  times  and  seasons  of  burning  lime,  supply  the  lessor  and 
his  tenants  with  lime  at  a  stipulated  price,  for  the  improvement  of 
their  lands  and  repair  of  their  houses :  it  was  held,  that  this  was  an 
implied  covenant  also  that  he  would  burn  lime  at  all  such  seasons; 
and  that  it  was  not  a  good  defence  to  plead  that  there  was  no  lime 
burned  on  the  premises  out  of  which  the  lessor  could  be  supplied  (c), 
So  a  covenant  by  a  lessee  to  pen  and  fold  his  flock  of  sheep,  which 
he  should  keep  upon  the  premises,  upon  such  parts  where  the  same 
had  been  usually  folded,  was  held  to  amount  by  implication  to  a 
covenant  to  keep  a  flock  of  sheep  (/).  A  landlord  having  accepted 
the  offer  of  a  tenant,  whose  term  was  expiring,  to  continue  tenant, 
provided  he  could  not  find  any  other  tenant  at  the  rent  it  appeared  to 
him  to  be  worth  by  a  certain  day,  it  was  held  to  be  an  implied  con- 
dition, that  the  tenant  should  allow  persons  applying  for  the  farm  to 
go  over  it,  and  that,  the  condition  not  having  been  performed,  th6 
contract  was  at  an  end  (g).  On  a  demise  of  a  brewery,  and  the 
exclusive  privilege  of  supplying  ale,  it  would  seem  that  no  covenant 
can    be  implied  with  respect   to    such    a    privilege    from    the   word 


(y)  Powley  v.  Walker,  5  T.  R.  373  ;  Legh 
V.  Hewitt,  4  East,  154;  Angerstein\.  Hand- 
son,  1  C,  M.  &  R.  789;  Earl  of  Falmouth  \. 
Thomas,  1  Cr.  &  M.  89 ;  3  Tyr.  26  (7th 
count);  Halifax  v.  Chambers,  4  M.  &  W. 
662;  7  Dowl.  342;  Martin  v.  Gilham,  7  A. 
&  E.  540  ;  Bickford  v.  Parson,  5  C.  B.  920  ; 
mikins  V.  Hood]  17  L.  J.,  Q.  B.  319  ;  BuUen 
&  L.  117,  n.  (i);   Ibid.  119,  n.  (a). 

(z)  Brown  v.  Crump,  1  Marsh,  567 ;  6 
Taunt.  300. 

(a)  Angerstein  v.  Handson,  1  C.  M.  &  R. 
789 ;  Powley  v.  Walker,  5  T.  R.  373  ;  Legh 
V.  Hewitt,  4  East,  154. 


(6)  Legh  V.  Heivitl,  4  East,  154. 

(c)  Wiglesworth  v.  Dallison,  1  Doug.  190; 
1  Smith,  L.  C.  453,  460  (4th  ed.) ;  Senior 
V.  Armijtage,  Holt,  N.  P.  C.  197;  Hutton 
V.  Warren,  1  M.  &  W.  466;  Wilkins  v. 
Hood,  17  L.  J.,  Q.  B.  319. 

(d  )  Duke  of  St.  Albans  v.  Ellis,  16  East, 
352. 

{e)  Earl  of  Shrewsbury  v.  Gould,  2  B.  &  A. 
487. 

(/ )    Webb  V.  Plummer,  2  B.  &  A.  746. 

(g)  Doe  d.  Marquis  of  Hertford  v.  Hunt, 
1  M.  &  W.  690;  Tyr.  &  Gr.  1028. 
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"■  demise  "  {h).     A  demise  was  made  of  a  mansion-house  and  land,    Chapter  IV. 

with  the  sole  licence  of  sporting  over  all  other  lands  of  the  lessor's,  '—^ — 

and  he  covenanted  that  if  any  of  his  tenants  should  obstruct  the 
lessee  in  the  enjoyment  of  his  licence,  then  the  lessor  would,  on  the 
requisition  of  the  lessee,  give  the  tenant  notice  to  quit,  and  would 
enforce  such  notice  ;  it  is  no  breach  of  this  covenant  if  the  lessor  sub- 
sequently demises  some  of  his  lands  for  a  term  of  years,  without  any 
clause  to  prevent  the  tenant  from  obstructing  the  person  having  the 
licence  of  sporting  to  enjoy  his  licence,  and  without  reserving  a  power 
to  give  a  notice  to  quit  if  he  did  (i).  A  lease  of  alum  mines  gave  the 
lessee  the  right  to  obtain  alum  from  certain  coal  wastes.  A  sub- 
sequent lease  of  the  coal  mines  provided  that  nothing  thereby  granted 
should  injure  the  rights  of  the  parties  who  held  the  alum  mines. 
The  alum  existed  in  the  coal  wastes.  The  coal  lessees  could  not 
thoroughly  work  the  coal  without  removing  the  pillars  which  sup- 
ported the  roof;  but  by  doing  this,  the  alum  would  be  rendered  im- 
possible to  be  reached :  it  was  held,  that  the  coal  pillars  could  not  be 
removed  (k).  A  covenant  will  not  be  implied  in  a  lease  of  mines  for 
the  lessees  to  sink  a  pit  or  shaft,  although  various  provisions  of  the 
lease  cannot  be  carried  into  effect  without  their  doing  so  (I).  The 
tendency  of  modern  decisions  is  not  to  imply  covenants  or  stipulations 
which  might  and  ought  to  have  been  expressed,  if  intended  (/«). 

A  recital  of  an  agreement  in  the  beginning  of  a  deed  will  sometimes  Implied  Cove- 
create  a  covenant,  upon  which  an  action  of  covenant  will  lie  (n) :  ^"cftJs.'" 
thus,  where  on  the  demise  of  a  coal  mine  it  was  recited,  "  that  before 
the  sealing  of  the  indenture,  it  had  been  agreed  that  the  plaintiff  should 
have  the  third  part  dug,  &c."  on  an  action  of  covenant  being  brought 
on  this,  it  was  objected  that  there  was  no  covenant  that  the  plaintiff 
was  to  have  the  third  part:  but  Hale,  C.  J.,  said,  a  mere  recital  that 
before  the  indenture  the  parties  were  agreed  amounts  to  a  covenant : 
so  a  recital  that  "  it  was  agreed  to  pay  20/."  is  a  covenant ;  for  the 
indenture  confirms  the  former  agreement  (o).  This  doctrine  of  im- 
plying a  covenant  from  a  mere  recital  has  been  recognized  in  a  very 
strong  case,  in  which  it  was  held,  that  where  a  lease  of  an  undivided 
third  part  of  mines  contained  merely  a  recital  of  an  agreement  by  the 
lessor  for  pulling  down  an  old  mill  and  building  a  larger  one,  and 
there  was  a  covenant  to  keep  and  leave  the  new  one  in  repair,  but  no 
express  covenant  to  build  it,  there  was  an  implied  covenant  to  do  so 
from  the  tenor  of  the  recital  (p). 

(h)  Hinde   v.  Gray,   1    M.  &   G.  195;    1  Bute  v.  Guest,  15  M.  &  W.  160;  Pilkington 

Scott,  N.  R.  123.  V.  Scott,  Ibid.  657;   Smith  v.  Mayor,  ^c.  of 

(i)  Newton  v.  Wilmot,  8  M.  &  W.  711.  Harivich,  2  C.  B.,  N.  S.  651. 

{k)  Earl  of  Glasgow  v.  Hurlet  Alum  Co.,  (n)  Severn  v.  Clark,  2  Leon.  122;  HollU 

3  H.  L.  Cas.  25.  v.  Carr,  2  Mod.  87  ;   Saltoun  v.  Houstoun,  1 

(I)  James  v.   Cochrane,   7  Exch.  170;    8  Bing.  433 ;  8  Moo.  546. 
Ibid.  556.  (o)  1  Esp.  292;   Barfoot  v.  Freshwell,  3 

(to)  Aspdin  v.  Austin,  5  Q.  B.  671 ;   Dunn  Keb.  465. 
V.   Sayles,    Ibid.    685;    Doe   d.   Marquis  of  {p)  Sampson  y.  Easterby,  9  B.  Si  C.  505; 
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Chapter  IV. 
Sect.  7. 

What  Things 
are  necessary 
to  constitute  a 
good  Excep- 
tion. 


Sect.  7. — Exceptions. 

An  exception  relates  to  some  existing  component  part  of  the  thing 
demised,  which  is  capable  of  being  severed  or  distinguished  from  it : 
but  a  reservation  is  properly  of  some  right  or  profit  to  arise  from  the 
subject  of  the  demise,  which  had  previously  no  separate  existence  {q). 
A  right  of  way  reserved  to  the  lessor  by  the  lease,  over  the  lands 
demised,  is  not  strictly  an  exception  or  a  reservation,  being  neither 
parcel  of  the  thing  demised  nor  issuing  out  of  it,  but  is  in  strictness 
of  law  an  easement  newly  created  by  way  of  grant  from  the  lessee  (r). 
But  where  a  lease  was  made  of  lands,  except  and  always  reserved  out 
of  the  demise  unto  the  lessor  all  timber  trees,  &c.,  and  also  except 
and  reserved  all  royalties  whatsoever  to  the  premises  belonging,  or  in 
anywise  appertaining,  it  was  held  that  this  was  an  exception  or  reser- 
vation, and  was  not  pleadable  as  a  grant  (5).  An  exception  being  the 
act  and  words  of  the  lessor,  shall  be  taken  strictly  against  him  {t).  But 
where  a  rector  agreed  to  let  a  farm,  except  thirty-sei^en  acres  (not  saying 
which),  held,  that  the  rector  had  the  fight  to  select  which  thirty-seven 
acres  should  not  be  included  in  the  lease  (m).  In  every  good  exception 
these  things  must  always  concur:  1,  the  exception  must  be  by  apt 
words,  as  "  saving  and  excepting,"  or  the  like  {x) ;  2,  it  must  be  a 
part  of  the  thing  demised,  and  not  of  some  other  thing;  3,  it  must  be 
part  of  the  thing  only,  and  not  all ;  and  not  the  greater  part,  or  the 
substance  of  the  thing  granted ;  4,  it  must  be  of  such  a  thing  as  is 
severable  from  the  premises  demised,  and  not  of  an  inseparable  inci- 
dent ;  5,  it  must  be  of  such  a  thing  as  he  who  doth  except  may  have, 
and  which  properly  belongs  to  him  ;  thus  it  must  be  of  a  particular 
thing  out  of  a  general,  and  not  of  a  particular  thing  out  of  a  particular 
thing ;  6,  it  must  be  certainly  described  and  set  down :  therefore,  if 
one  demise  a  manor  excepting  one  acre,  without  setting  forth  which 
or  what  acre  it  shall  be,  the  exception  is  void  (3/). 

If  a  man  be  possessed  of  a  new  house  and  an  old  house,  and  make 
a  lease  with  an  exception  of  the  new  house  for  the  use  of  the  lessor 
when  he  pleases  to  reside  there,  and  at  other  times  for  the  use  of  the 
lessee,  the  new  house  is  well  excepted  ;  and  such  exception  is  not 
avoided  by  the  words  "  at  all  times  to  be  used  by  the  lessee,  when 
the  lessor  doth  not  dwell  there;"  for  that  sentence  does  not  enure  as 
an  exception  out  of  an  exception  (which  sets  the  matter  at  large),  but 
only  as  a  declaration  of  the  lessor's  intention  in  making  the  excep- 


4  M.  &  R.  422  ;   S.  C,  in  error,  6  Bing.  644 ; 

4  M.  &  P.  601  ;  1  C.  &  J.  105  ;  Saltoun  v. 
Houstoun,  1  Bing.  433  ;  8  Moo.  546  ;  Aspdin 
V.  Austin,  5  Q.  B.  683  ;   Farrall  v.  Hildilch, 

5  C.  B.,  N.  S.  840. 

(q)  4  Jarm.  Prec.  315,  3rd  ed. 
(r)    Durham    and    Sunderland   R.    Co.    v. 
Walker,  2  Q.  B.  940 ;   2  G.  &  D.  326. 
(s)  Pannell  v.  Mill,  3  C.  B.  625. 


{t)  Shep.  Touch.  77. 

(m)  Jenkins  v.  Green  (No.  1),  27  Beav. 
437  ;  28  L.  J.,  Chanc.  817.  But  see  Dor- 
rell  V.  Collins,  Cro.  Eliz.  6. 

(.r)  Co.  Lit.  47  a. 

(y)  Dorrell  v.  Collins,  Cro.  Eliz.  6.  But 
see  Jenkins  v.  Green  (No.  1;,  27  Beav.  437; 
supra. 
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tioii;  — the  latter  words,  however,  make  the  lessee  tenant  at  will  (r).    Chapter  IV. 

S EC T.  7 

So  if  a  man  lease  his  houses,  excepting  his  new  house,  during  the  '— — 

term,  this  exception  is  good  :  but  if  he  except  liduring  life,  it  is  void; 
for  the  words  "  during  life"  qualify  the  exception,  and  show  his  intent 
that  the  house  shall  not  be  excepted  during  the  whole  term,  and  so  it 
is  void.  A  clause  in  a  lease  purporting  to  reserve  underwoods  and  Construction  of 
underground  produce,  enures  not  as  a  reservation,  but  as  an  excep-  Rgse^vatbi^? 
tion  (a).  A  lease  of  lands  excepted  all  timber,  timber  trees  and  Trees,  &c. 
other  trees,  &c.,  bushes  and  thorns,  other  than  such  bushes  and 
thorns  as  should  be  necessary  for  the  repairs  of  the  fences  ;  the 
lessee  covenanted  to  keep  fences  in  repair,  and  the  lessor  cove- 
nanted to  find  and  provide,  if  growing  on  the  premises,  rough 
timber,  stakes  and  bushes:  it  was  held,  that  the  provision  as  to 
bushes  and  thorns  necessary  for  repairs  was  not  an  exception  out 
of  an  exception,  but  that  all  trees,  bushes  and  thorns,  were  excepted 
out  of  the  demise,  whether  part  of  a  fence  or  not,  or  whether  neces- 
sary for  repairs  or  not  (b).  An  exception  of  "  all  the  wood  "  will  be 
an  exception  of  the  soil  whereon  the  wood  grows  (c).  In  hke  manner, 
if  all  the  underwood  and  copse  wood  be  excepted,  the  land  will  also 
be  excepted,  unless  it  clearly  appear  that  it  was  merely  the  intention 
of  the  parties  to  except  only  the  wood  itself  (c?).  And  so  of  an  excep- 
tion of  fruit  trees  (e).  But  where  timber  trees  are  excepted,  the  soil 
in  which  they  grow  will  not  be  covered  by  the  exception  (/).  Under 
an  exception  of  "  all  wood  and  underwood,"  trees  great  and  small  are 
generally  excepted ;  but  not  fruit  trees  ig),  A  parol  demise  of  land, 
reserving  to  the  landlord  "  all  the  hedges,  trees,  thorn  bushes,  fences, 
with  lop  and  top,"  operates  as  a  licence  to  enter  the  land  for  the 
purpose  of  cutting  and  carrying  away  the  trees  (h).  Where  a  lessee 
for  life  made  a  lease  for  years,  excepting  the  wood,  underwood  and 
trees  growing  upon  the  land,  it  was  held  a  good  exception,  although 
he  had  no  interest  in  them  but  as  lessee  ;  because  he  remained  always 
tenant,  and  was  chargeable  in  waste — wherefore  to  prevent  it  he 
might  make  the  exception :  but  if  a  lessee  for  years  assign  over  his 
term  with  such  an  exception,  it  is  a  void  exception  («).  An  excep- 
tion of  "all  trees,  woods,  coppice-wood  grounds,  of  what  kind  or 
growth  soever,"  does  not  extend  to  apple-trees  (k) ;  an  exception  of 
'*  all  timber  trees  and  other  trees,  but  not  the  annual  fruit  thereof," 
does  not  include  apple-trees  (/).     By  a  lease  of  a  tenement  described 

(z)  Cudlip  V.   Rundall,    3   Salk.    156;    4  (e)  ^/«;^7^  v.  fio/e,  Cro.  Jac.  458. 

Mod.  11;    12  Mod.  15;   Hob.  170;   Uyer,  (/)    Whistler  v.  Paslow,  Cro.  Jac.  487. 

264  b.  (g)  London  v.  Southwell,  Hob.  304. 

(a)  Doe  d.  Douglas  v.  Lock,  2  A.  &  E.  (;;)  Hewitt  v.  Isliam,  7  Exch.  77  ;  Li/ord's 
705 ;  4  N.  &  M.  807.  case,  11  Co.  R.  51  b. 

(b)  Jenney  v.  Brook,  6  Q.  B.  32.3.  (i)  Bacon  v.  Gyrling,  Cro.  .Jac.  296. 

(c)  Ive  V.  Sams,  Cro.  Eliz.  521  ;   Whistler  (k)  London  \.  Southwell,  Hoh.SOi  ;  Wynd. 
V.  Paslow,  Cro.  Jac.  487.  ham  v.  Way,  4  Taunt  316. 

(d)  Whistler  v.  Paslow,  Cro.   Jac.   487;  (I)  Bullen  v.  Denning,  5  B.  &  C.  842;  8 
Pincoinb  v.  Thomas,  Cro.  Jac.  524.                        D.  &  R.  657. 
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Chapter  IV, 
Sect.  7. 


as  containing  nineteen  acres, 


Game. 


Other  Things. 


"except  all  timber-trees,  wood,  under- 
wood, &c.,"  six  acres  of  the  soil,  which  were  then  covered  with 
growing  wood,  are  not  excepted  (/).  A  parol  demise  of  land,  reserv- 
ing to  the  landlord  "  all  the  hedges,  trees,  thorn-bushes,  fences,  with 
lop  and  top  :"  held,  that  such  reservation  operated  as  a  licence  to 
enter  the  land  for  the  purpose  of  cutting  and  carrying  away  the 
trees  (m).  A  clause  pvirporting  to  reserve  and  except  to  the  lessor 
the  power  of  hunting,  &:c.  over  the  demised  premises,  enures  as 
a  grant  from  the  lessee  to  the  lessor  of  a  right  or  privilege,  and  not 
as  a  reservation  or  exception  (n).  Any  one  may  lease  or  convey 
his  land,  and  reserve  to  himself  the  right  of  entering  to  kill  game, 
without  being  subject  to  be  sued  as  a  trespasser  (o)  :  but  an  excep- 
tion in  a  deed,  made  in  1653,  of  the  free  liberty  of  hunting  and 
hawking,  will  not  extend  to  shooting  feathered  game  with  a  gun, 
because  guns,  not  being  in  common  use,  could  not  be  in  the  contem- 
plation of  the  parties  (p). 

A  demise  of  lands,  excepting  and  .reserving  all  royalties,  with  a 
clause  for  the  lessor  to  be  allowed  to  prosecute  actions  against  persons 
trespassing  for  the  purpose  of  hunting,  &c.,.does  not  amount  to  a  grant 
by  the  lessee  of  a  liberty  for  the  lessor  to  enter  for  the  purpose  of 
pursuing,  killing  and  taking  birds  of  warren  (5').  A  demise  was  made 
of  a  mansion  house  and  land,  with  the  sole  licence  of  sporting  over  all 
other  lands  of  the  lessor's,  subject  to  the  liberty  for  each  tenant  on  his 
farm  to  kill  rabbits  thereon ;  this  exception  extends  not  only  to  farms 
existing  at  the  time  of  the  demise,  but  also  to  other  lands,  as  plan- 
tations, subsequently  let  as  farms  (r).  Where  a  lease  was  made  sub- 
ject to  a  right  of  way  on  foot  and  for  horses,  oxen,  cattle  and  sheep, 
no  right  of  way  to  lead  manure  is  reserved  (s).  A  plea  to  an  action  of 
trespass,  stating  that  the  plaintiff  was  tenant  to  the  defendant  of  the 
close,  subject  to  a  reservation  to  him  of  all  pits  in  the  close,  with 
ingress,  &:c.,  to  cut  and  carry  away  peat  and  turf,  is  bad  on  demurrer, 
for  alleging  a  reservation  of  what  is  properly  a  subject  of  exception  {t). 
Notwithstanding  an  exception  in  a  lease  of  certain  closes  or  rooms, 
which  the  lessee  is  not  to  use,  he  may  pass  and  repass  through  them  if 
they  are  so  situated  that  he  cannot  otherwise  have  the  complete  enjoy- 
ment of  the  lands  or  premises  demised  to  him(w).  Where  there  was  a 
lease  of  certain  lands,  together  with  all  houses,  water-courses,  &c., 
excepting  "a  water-course  flowing  or  descending  from"  a  certain  spot, 
through  a  meadow,  it  was  held  in  the  particular  case  to  be  an  excep- 


(l)  Leigh  V.  Heald,  I  B.  &  Adol.  622. 

(to)  Hewitt  V.  Isham  (Bart),  7  Exch.  77. 

(n)  Doe  d.  Douglas  v.  Lock,  2  A.  &  E. 
705,  743;  2  N.  &  M.  807;  Wickham  v. 
Hawker,  7  M.  &  W.  103  ;  Eiuart  v.  Graham, 
7  H.  L.  Cas.  333,  per  Lord  Campbell,  C. ; 
post.  Chap.  XV.,  Sect.  6. 

(0)   Post,  Chap.  XV.,  Sect.  6. 


( p)  Moore  v.  Earl  of  Plymouth,  7  Taunt 
614;   1  Moo.  346;   Shep.  Touch.  80. 

(q)   Pannell  v.  Mill,  3  C.  B.  625. 

(r)  Newton  v.  Wilmot,  8  M.  &  W.  711. 

(s)  Brunton  v.  Hall,  1  Q.  B.  792  ;  1  G. 
&  D.  207. 

(0   Fancy  v.  Scott,  2  Man.  &  R.  335. 

(m;  11  Co.  R.  52  a. 
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tion  of  the  water  itself,  not  of  the  channel  through  which  it  flowed (x).   Chapter  IV. 

S  F  C  T      7 

Where  there  was  a  demise  of  a  mill  and  a  stream  of  water,  except  so  -1— ^ — 

much  of  the  water  as  should  be  sufficient  for  the  supply  of  persons 
whom  the  lessor  had  already  contracted  with  or  thereafter  should  con- 
tract to  supply,  provided  that  such  a  quantity  should  be  left  as  should 
be  sufficient  to  supply  the  mill  for  twelve  hours  a  day ;  it  was  held, 
that  this  was  not  an  absolute  undertaking  to  supply  water  to  Work  the 
mill  twelve  hours  a  day,  but  that  it  was  a  demise  of  the  mill  as  the 
water  was  flowing  at  the  time  of  the  demise  (y). 


Sect.  8. — Provisoes  and  Conditions. 

The  terms  "proviso"  and  "condition"  are  synonymous,  and  signify  Description 
some  quality  annexed  to  a  real  estate,  by  virtue  of  which  it  may  be  c"ondidon7.° 
defeated,  enlarged  or  created  upon  an  uncertain  event.  Such  qualities 
annexed  to  personal  contracts  and  agreements  are  generally  called 
conditions  (z).  A  proviso  or  condition  differs  from  a  covenant  in  this, 
that  the  former  is  in  the  words  of  and  binding  upon  both  parties, 
whereas  the  latter  is  in  the  words  of  the  covenantor  only.  It  is  a  rule 
in  provisoes,  that  where  a  proviso  is,  that  the  lessee  shall  perform  or 
not  perform  a  thing,  and  no  penalty  is  annexed  to  it,  that  is  a  con- 
dition, otherwise  it  would  be  void ;  but  if  a  penalty  is  annexed,  it  is  a 
covenant  (a).  A  condition  may  be  annexed  to  an  estate  of  inheritance, 
of  freehold,  or  for  years ;  or  to  a  grant  of  tithes  by  the  clergy  (b). 

Conditions  are  either  precedent  or  subsequent.     Where  a  condition  Conditions 

must  be  performed  before  the  estate  can  commence,  it  is  called  "  a  Precedent  or 
T  •  •>  rf  CI  T  •         •       •  1         subsequent, 

condition  precedent ;'    but  where  the  effect  of  the  condition  is  either 

to  enlarge  or  defeat  an  estate  already  created,  it  is  then  called  "  a 

condition  subsequent"  (c). 

Conditions  as  well  as  covenants  are  to  be  construed  according  to  Construction  of 
the  real  intentions  of  the  parties  (d) ;  but  a  condition  shall  not  be  con-  Conditions, 
strued  to  extend  to  things  of  common  right ;  as  if  the  condition  be, 
that  one  shall  enjoy  such  land  immediately  upon  the  grantor's  death — 
here,  if  the  executor  take  the  emblements,  the  condition  does  not 
extend  to  them  (e).  The  court  will  not  decide  as  to  the  meaning  of 
an  insensible  condition  or  proviso  for  re-entry  (/). 

A  condition  may  be  contained  in  the  same  deed  or  indorsed  upon  By  what  In- 

the  deed :  or  may  be  contained  in  another  deed  executed  the  same  strunient  they 
''      .  .        .  may  be  made, 

day  (g) ;  thus  a  condition  indorsed  upon  the  back  of  a  lease  before  the 

sealing  and  delivery  was  held  of  equal  force  with  a  condition  within 

(x)  Doe  d.  Earl  of  Egremont  v.  Williams,  Inst.  16  a,  237  a,  n.  1. 

11  Q.  B.  688.  (d)  Cole  Ejec.  407. 

(?/)  Blatchford  v.  Mayor,  S^c.  nf  Plymouth,  \e)   Com.  Dig.  tit.  Condition  (E.). 

3  Bing.,  N.  C.  691  ;  4  Scott,  429.  (/)  Doe  d.    Wynham  v.  Carew,  2  Q.  B. 

(«)  Bac.  Abr.  tit.  Condition.  317;   1  G.  &  D.  640;  Doe  di.  Darke  v.  Bow- 

(a)  Simpson  v.  Titterell,  Cro.  Eliz.  242.  ditch,  8  Q.  B.  973. 

(6)  Com.  Dig.  tit.  Condition  (A.  7).  (g)  Com.  Dig.  tit.  Condition  (A.  9).] 

(c)  Cruise's  Dig.  XII.  tit.   1.  s.  6  ;    1 
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Chapter  IV.  the  deed  (/<) :  but  where  a  man  leased  for  years,  rendering  rent,  and  the 

'—^ —  lessee  covenanted  to  repair,  &c.,  and  afterwards  the  lessor  devised  to 

the  lessee  for  more  years,  yielding  the  like  rent,  and  under  such  cove- 
nants as  were  in  the  first  lease,  it  was  considered  no  condition ;  for 
though  after  the  first  lease  was  ended,  the  lessee  would  not  be  bound 
by  the  covenants,  yet  the  will  expressing  that  the  lessee  should  have 
the  lands,  observing  the  first  covenants,  it  could  not  be  taken  to  be  a 
condition  by  any  intent  to  be  collected  out  of  the  will  {i). 
By  what  Conditions  are  most  properly  created  by  using  the  word  "  condi- 

may  be  created,  tion,"  or  the  words  "  on  condition;"  but  the  word  commonly  and  as 
effectually  made  use  of,  is,  that  of  "  provided"  (^).  If  a  proviso  or 
condition  have  dependence  upon  another  clause  of  the  deed,  or  if  the 
words  of  the  lessee  be  to  compel  the  lessor  to  do  something,  then  it 
is  not  a  condition,  but  a  covenant  only ;  as  if  there  be  in  the  deed  a 
covenant  that  the  lessee  should  scour  the  ditches,  and  then  these  words 
follow,  "provided  that  the  lessor  shall  carry  away  the  earth."  If  the 
words  run  thus:  "provided  always,  and  the  lessee, &;c., doth  covenant, 
&c.,  that  neither  he  nor  his  heirs  shall  do  such  an  act;"  this  is  both  a 
condition  and  a  covenant (<);  so  if  the  words  are  "provided  always, 
and  it  is  covenanted  and  agreed  between  the  parties,  that  the  lessee 
shall  not  alien,"  this  is  both  a  condition  and  a  covenant;  for  it  is  a 
condition  by  force  of  the  proviso,  and  a  covenant  by  force  of  the  other 
words  (m).  Where  in  an  agreement  to  demise  land  for  a  term  of  years 
at  a  certain  annual  rent,  in  which  there  was  no  clause  of  re-entry,  there 
was  a  stipulation  "that  in  case  the  said  lessor  should  want  any  part  of 
the  said  land  to  build  or  otherwise,  or  cause  to  be  built,  then  the  lessee 
shall  give  up  that  part  of  the  said  land  as  should  be  requested  by  the 
lessor,  by  his  making  an  abatement  in  proportion  to  the  rent  charged; 
and  also  to  pay  for  so  much  of  the  fence  at  a  fair  valuation,  as  he 
should  have  occasion  from  time  to  time  to  take  away,  by  his  giving  or 
leaving  six  months'  notice  of  what  he  intended  to  do:"  it  was  held  that 
this  was  merely  a  covenant,  and  not  a  condition  (n).  But  where  a 
proviso  in  a  lease  was,  that  in  case  the  lessor  at  any  time  shall  be 
desirous  of  having  any  part  of  the  land  delivered  up  to  him  and  shall 
sign  three  months'  notice,  the  lessee  covenants  to  give  it  up,  and  that 
the  lessor  shall  and  may  take  peaceable  and  quiet  possession,  paying 
a  fair  compensation,  and  the  rent  being  reduced  at  a  certain  rate  per 
acre,  it  was  held  not  to  be  a  covenant  merely  (o).  By  an  agreement, 
in  consideration  of  the  rent  and  conditions  thereinafter  mentioned,  A. 
was  to  have,  hold  and  occupy,  as  on  lease,  certain  premises  therein 

(h)   Griffin   v.    Star,hope,    Cro.   Jac.   456;  {n)   Doe  i.  Wilson  \.  Phillips,  1  Bing.  13  ; 

Goodright  d.   Kicholls  v.  Mark,  4  M.  &  S.  Doe  d.  Gardner  v.  Kennard,  12  Q.  B.  241'; 

30.  9  Moo.  46  ;    Doe  d.  Wilson  v.  Abel,  2  M.  & 

(i)   Bac.  Abr.  tit.  Condition  (G.).  S.  541. 

(k)  Shep.  Touch.  122  ;  Co.  Lit.  146.  (o)  Doe  d.  Gardner  v.  Kennard,  12  Q.  B. 

{I)  Shep.  Touch.  122.  244. 

{m)  Co.  Lit.  103  b. 
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specified,  at  a  certain  rent  per  acre ;  and  it  was  stipulated  that  ho   ^''^H^^^^' 

buildings  should  be  included  or  leased  by  virtue  of  the  agreement;  and  '- 

it  was  further  agreed  and  stipulated,  that  A.  should  take,  at  the  rent 
aforesaid,  certain  other  parcels,  as  the  same  might  fall  in ;  and  lastly, 
it  was  stipulated  and  conditioned,  that  A.  should  not  assign,  transfer 
or  under-let  any  of  the  said  lands  and  premises,  otherwise  than  to  his 
wife,  child  or  children :  it  was  held,  that  by  the  last  clause  a  condition 
was  created  for  the  breach  of  which  the  lessor  might  maintain  an 
ejectment  (p). 

Estates  made  by  deed  to  infants  and  married  women  upon  condition  J^Iierbuld-' 
shall  bind  them,  because  the  charge  is  on  the  land  [q).  The  heir,  j^g^ 
though  not  named,  may  take  advantage  of  a  condition  annexed  to  a 
real  estate :  and  where  the  condition  of  an  obligation  was  to  make  a 
lease  or  pay  lOOZ.,  the  obligee  dying,  though  the  election  was  taken 
away,  it  was  held,  that  the  executor  shoul(*  have  the  100/.,  agreeably 
to  the  rule  in  cases  of  heirs  (r). 


Sect.  9. — Schedules,  Indorsements,  Sfc. 
When  a  house  is  let,  together  with  fixtures,  furniture  or  other  arti-  Schedule  of 
cles  therein,  it  is  usual  to  make  a  schedule  or  inventory  thereof,  with  „iture,  &c. 
a  covenant  or  promise  from  the  lessee  to  re-deliver  them  at  the  end  of 
the  term.     Such  covenant  or  promise  will  give  the  landlord  a  better 
remedy   (with   clearer  evidence)  than  he  would   otherwise  have  (s). 
The  schedule  or  inventory  is  generally  written  at  the  foot  or  end  of  ^^'^j^'J^^J'  °^ 
the  lease,  or  it  is  indorsed  thereon,  or  annexed  thereto ;  in  either  case 
it  forms  part  of  the  instrument  and  must  be  counted  (figures  as  words) 
in  estimating;  whether  any  and  what  progressive  duty  is  payable.    But  When  a  sepa- 

<=  •'  JO  jj-'  '■^'^  Instru- 

when  any  schedule,  inventory  or  catalogue  is  separate  and  distmct  ment. 
from  the  lease,  and  not  indorsed  thereon  or  annexed  thereto,  but  only 
referred  to,  it  requires  to  be  stamped  as  a  schedule  (0,  and  is  not  to  Stamp  thereon, 
be  counted  as  part  of  the  lease  (m). 

Sometimes  by  oversioht  or  mistake  a  schedule  referred  to  in  a  deed  When  Schedule 

.  .  Ill-  J     "'*'  annexed, 

as  annexed  thereto  is  not  in  fact  annexed  when  the  deed  is  executed,  by  mistake. 
In  such  case  the  deed  will  operate  and  take  effect,  so  far  as  may  be, 
without  the  assistance  of  the  schedule  {x).     But  sometimes  it  is  in- 
sensible and  inoperative  as  to  part  without  the  aid  of  the  schedule  {y). 
The  articles  comprised  in  the  schedule  should  be  specified  in  such  a  ^"^l^^.^"!"' 

^  _  ^  .        cles  should  be 

manner  as  to  prevent  all  doubt  as  to  what  was  intended  to  be  in-  described  in 


Schedule. 


(p)  Doe  d.  Henniker  v.  Watt,  8  B.  &  C.  dale. 

308  ;   1  Man.  &  R.  GQ't.  (u)  Sneezum  v.  Marshall,  7  M.  &  W.  417  ; 

(q)  2  Danv.  30.  9  Dowl.  267. 

(r)  Hodgson  v.  Rawson,  1  Ves.  sen.  47;  (x)  Dyer  v.   Green,  1  Exch.  71  ;    Dames 

Anon.,  1  Salk.  170.  v.  Heath,  3  C.  B.  938  ;    Dampier  v.  Pole,  4 

{s)  Dampier  v.  Pole,  4  Exch.  678.  Exch.  678. 

{t)   13  &   14  Vict.  c.  97,  Sched.  tit.  Sche-  (y)    Weeks  v.  Maillardet,  14  East,  568. 
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Chapter  IV. 
Sect.  9. 


Indorsements. 


Receipt  for 
Consideration. 

Attestation. 


Alterations 
indorsed  before 
the  Lease  is 
executed. 


Where  made 
after  Execu- 
tion. 


eluded  (-).  When  they  are  numerous  and  comprise  items  of  small 
value,  the  operative  words  should  be  general  enough  to  include  all  the 
property,  after  which  may  be  added  **  the  principal  articles  whereof 
are  particularly  enumerated  and  described  in  the  schedule  hereunder 
written,  or  hereunto  annexed,"  or  to  that  effect  (a).  But  sometimes 
the  schedule  may  be  referred  to  in  such  a  manner  as  to  exclude  any- 
thing not  therein  specified  (J).  A  deed  is  not  avoided  by  subsequently 
annexing  the  schedule  therein  referred  to(c);  but  frequently  the  deed 
may  be  used  without  the  schedule  (</). 

When  a  fine  or  premium  is  paid,  a  receipt  for  the  amount  should 
be  indorsed  on  the  lease.  It  may  be  concisely  expressed  thus: — 
"  Received  of  Mr.  C.  D.  the  sum  of  pounds  as  within  mentioned." 
No  receipt  stamp  is  necessary  in  addition  to  the  lease  stamp. 

The  usual  attestation  clause  should  not  be  omitted,  especially  when 
the  lease  is  granted  in  pursuance  of  a  power  (e).  Alterations  in  th^ 
deed  should  be  specially  mentioned  in  the  attestation,  or  marked  in 
the  margin  with  the  initials  of  the  attesting  witnesses. 

It  sometimes  happens  that  after  a  lease  has  been  ingrossed,  but 
before  it  is  executed,  some  additional  covenant  or  stipulation  is  agreed 
on,  which  cannot  conveniently  be  interlined.  In  such  case  it  may  be 
indorsed  on  the  lease.  Memorandums  indorsed  upon  leases,  if  made 
previously  to  the  execution  of  the  lease,  are  considered  in  construction 
and  effect  as  part  of  the  instrument,  although  they  add  to  or  change 
the  provisions  of  the  deed  (/).  An  indorsement  upon  a  deed  or  other 
alteration  therein  shall  be  taken  to  have  been  made  before  the  execu- 
tion of  the  deed  and  to  be  parcel  of  it,  in  the  absence  of  proof  to  the 
contrary  {g).  It  is  no  objection  to  a  lease  that  an  alteration  therein 
was  made  and  signed,  after  the  lease  was  signed,  but  before  it  was 
sealed  and  delivered  {i). 

A  memorandum  indorsed  upon  an  instrument  subsequently  to  its 
execution,  although  it  refers  thereto,  is  to  all  intents  a  new  instrument, 
and  must  be  executed  and  stamped  accordingly  {k). 


{%)  jrood\.  Rowcliffe,  6  Exch.'i07  ;  Cort 
V.  Sagar,  3  H.  &  N.  370  ;  Hutchinson  v. 
Kay,  23  Beav.  413;  cited  3  H.  &  N.  372; 
Baker  v.  Richardson,  6  W.  R.  663,  Q.  B.; 
Walsh  V.  Trevanion,  15  Q.  B.  733  ;  Barton 
V.  Dawes,  10  C.  B.  261  ;  19  L.  J.,  C.  P. 
302. 

(a)  Dyer  v.  Green,  1  Exch.  71. 

(6)  Wood  V.  Rowcliffe,  6  Exch.  407; 
Baker  v.  Richardson,  6  W.  R.  663,  contra. 

(c)    West  V.  Steward,  14  M.  &  W.  47. 

(rf)  Dames  v.  Heath,  3  C.  B.  938  ;  Dyer 
V.  Green,  1  Exch.  71. 

{e)  22  &  23  Vict.  c.  35,  s.  12. 

(/)  Griffin  v.  Stanhope,  Cro.  Jac.  456; 
Goodright  d.  Nichulls  v.  Mark,  4  M.  &  S. 


30  ;  Frogley  v.  Earl  Lovelace,  1  John.  333. 

{g)  Brewster  v.  Kedgell,  Carth.  439; 
Flint  V.  Brandon,  1  Bos.  &  P.,  N.  R.  73;  , 
Doe  d.  Tatiim  v.  Catamore,  16  Q.  B.  745. 
But  the  presumption  is  the  other  way  wi^h 
respect  to  a  will  or  codicil  ;  Doe  d.  Shall- 
cross  V.  Palmer,  16  Q.  B.  747  ;  Cooper  ?. 
Beckett,  4  Moo.  P.  C.  C.  419  ;  Cole  Ejac. 
504. 

{i)  Lylurn  v.  Warrington,  1  Stark.  R. 
162. 

(k)  Reed  V.  Deere,  7  B.  &  C.  261  ;  2  C. 
&  P.  624;  Hill  V.  Patten,  8  East,  873; 
French  v.  Patten,  9  East,  351  ;  Tilsley's 
Stamp.  L.  359  (2nd  ed.). 
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Chapter  IV. 
Sect.  10. — Stamp.  Sect.  lo. 

The  stamps  on  leases  and  agreements  for  leases  have  been  altered  stamps  on 
several  times  recently,  and  have  at  length  become  so  complicated,  that     ^^^^^' 
it  has  been  thought  advisable  to  collect  and  introduce  the  result  of  the 
enactments  on  this  subject  in  a  distinct  Chapter  (Z). 

A  written  agreement  for  a  lease  not  exceeding  seven  years  now  re-  On  Agreement 

Cj  _  TOT*    T   ^HRJ* 

quires  exactly  the  same  stamp  as  a  lease  {m).     It  may  therefore  be 

expected  that  mere  agreements,  instead   of  leases,  will  seldom   be 

made,  as  they  are  attended  with  many  serious  disadvantages,  and 

have  no  equivalent  advantages.    A  regular  lease  may  be  framed  almost 

as  concisely  as  a  mere  agreement:  indeed  more  concisely  with  the  aid 

of  8  &9  Vict.  c.  124(w). 

The  ad  valorem  stamp  duty  on  a  lease,  or  agreement  for  a  lease,  is  Ad  valorem 

to  be  regulated  by  the  consideration  appearing  on  the   face  of  it,  gy^jjatthe 

althoucrh  it  may  not  be  that  which  is  actually  paid  (o);  and  a  lease  is  Amount  of 

"  1       1  1     1  •  1        ^-         J-        L^      Stampisregu- 

not  void  for  omittmg  to  set  out  truly  the  whole  consideration  directly  ^^^^^^ 

or  indirectly  paid  or  agreed  to  be  paid ;  and  consequently  such  a  fact 
will  form  no  defence  in  an  action  of  ejectment  for  a  forfeiture  {p).   But 
heavy  penalties  and  other  serious  consequences  may  be  incurred  by 
omitting  to  state  the  true  consideration  (</).     Any  part  of  it  not  men- 
tioned in  the  lease  may  be  recovered  back  by  the  lessee  as  money  had 
and  received  for  his  use  {q),  or  he  may  set  off  the  amount  (r).    And  if 
a  bond  or  other  security  be  given  for  the  consideration,  the  want  of  a 
proper  stamp  may  be  pleaded  as  a  defence  (.s).     The  ad  valorem  duty 
applies  only  to  considerations  passing  between  the  lessor  and  lessee (0. 
If  two  distinct  rents  be  reserved,  one  for  the  house  and  land,  and 
another  for  the  furniture  and  fixtures,  the  stamp  must  be  sufficient  to 
cover  both  {u).     An  agreement  to  give  up  a  house  and  goodwill  of  a 
business  for  7Z.,  and  not  to  open  a  similar  shop  within  one  mile  thereof 
under  a  forfeiture  of  20/.,  did  not  before  23  Vict.  c.  15,  require  a 
stamp,  as  being  for  a  subject-matter  of  the  value  of  20/.  {x).     Where 
the  plaintiff  demised  a  slate  pit  at  S.  and  stone  quarries  at  M.  to  the 
defendant  under  an  indenture  of  lease,  to  hold  the  one  from  Lady-day, 
1815,  and  the  other  from  Michaelmas,  1817,  for  the  several  terms  of 
fourteen  years  from  the  respective  dates  thereof,  at  the  yearly  rent  of 
70Z.  for  the  slate  pit  and  130/.  for  the  quarries;  it  was  held,  that  one 
ad  valorem  stamp  on  the  aggregate  amount  was  sufficient,  as  the  let- 
ting must  be  considered  as  one  transaction,  there  being  no  evidence 

(0  See  post,  Chap.  XXVI 11.  Geo.  3,  c.  184,  s.  8  ;    Att.-Gen.  v.  Brown,  3 

(m)  23Vict.  c.  15;  post,  Chap.  XXVIII.  Exch.    662;     Gingill    v.   Parkins,   4   Excb. 

{n)  See  Chap.  XXVII.,  where  this  act  is  720  ;  Henniker  v.  Henniker,  1  E.  &  B.  54. 

set  out  verbatim.  (r)  Gingill  v.  Parkins,  4  Exch.  720. 

(o)  Duck  V.  Braddyll,  M'Clel.   217  ;    13  («)  Henniker  v.  Henniker,  1  E.  &  B.  54. 

Price,  455.  (<)  Boone  v.  Mitchell,  1  B.  &  C.  18. 

(p)  Doe  d.   Kettle  v.  Lewis,  10  B.  &   C.  {u)   Coster  v.  Cowling,  7  Bing.  456;  5  M. 

673  ;    Doe  d.  Higginbotham  v.  Hobson,  3D.  &  P.  399. 

&  R.  186.  (jc)  Pemberton  v.  Vaughan,  10  Q.  B.  87. 

(5)  48   Geo.  3,  c.   149,  ss.  22-25;    55 


12H 


STAMP. 


Chapter  IV, 
Sect.  10. 


Description  of 
Stamp. 


Effect  of  Alte- 
ration of  the 
Deed. 


of  an  intent  by  the  parties  to  defraud  the  revenue  (y).  Again,  where 
a  lease  contained  a  demise  of  two  separate  farms,  with  two  habendums 
differing  from  each  other,  a  reservation  of  a  separate  rent  in  respect  of 
each  farm,  and  separate  covenants,  some  applying  to  one  farm  and 
some  to  the  other,  it  was  held,  that  one  ad  valorem  stamp  for  the 
amount  of  both  rents  was  sufficient  {z).  So  also  a  lease  containing  a 
demise  of  land  at  a  certain  rent,  and  of  other  land  at  the  same  rent  as 
was  then  paid  for  it,  but  not  describing  the  amount,  is  well  stamped 
by  one  ad  valorem  stamp,  calculated  upon  the  whole  amount  of  rent 
to  be  paid  for  all  the  lands  (a).  If  a  contract,  which  is  signed  by  one 
party,  have,  previously  to  the  signature  of  the  other,  inserted  in  it  a 
new  stipulation,  it  is  entire,  and  requires  but  one  stamp  (&):  and  where 
an  instrument  contained  in  its  general  terms  a  written  contract  or  de- 
mise to  several  different  tenants  for  different  estates  at  different  rents, 
set  against  each  signature,  and  one  stamp  only  appeared  on  the  paper, 
the  court  held,  that  it  was  matter  of  circumstantial  evidence  to  which 
contract  such  stamp  should  be  applied  (c). 

If  a  lease  in  writing  contain  a  contract  for  the  purchase  of  goods,  it 
cannot  be  given  in  evidence  to  prove  the  sale  of  the  goods,  unless  it 
have  a  lease  stamp  (fZ).  The  proper  stamp  must  depend  on  what  is 
the  leading  character  of  the  instrument  (e).  An  instrument  which  was 
a  lease,  and  by  which  it  was  also  agreed  that  the  lessee  should  have  a 
right  of  purchasing  the  premises  for  a  certain  sum,  requires  but  one 
stamp  as  a  lease  {f). 

If  an  instrument,  which  requires  to  be  stamped  previously  to  its 
execution,  be  altered  in  any  material  point,  even  with  the  consent  of 
the  parties,  after  it  has  become  an  available  document,  it  is  avoided, 
unless  there  be  a  new  stamp  affixed :  and  where  the  terms  of  a  properly 
stamped  agreement  were  altered  by  a  subsequent  agreement  which  was 
not  stamped,  it  was  held,  that  the  latter  agreement  could  not  be  read 
in  evidence,  nor  could  the  plaintiff  recover  on  the  counts  on  the  first 
agreement  only(^):  but  it  would  seem,  that  an  agreement  for  a 
demise  which  contained  an  express  provision  for  giving  up  a  farm  at 
Michaelmas,  and  to  which  the  lessor,  with  the  consent  of  the  lessee, 
added  the  words  "  house  and  buildings,"  did  not  require  a  new  stamp; 
such  alterations  being  merely  an  expression  of  what  was  before  im- 
plied (A).  An  alteration  of  a  lease,  to  which  others  beside  the  lessor 
and  lessee  are  parties,  after  the  execution  of  it  by  such  third  parties, 
but  before  the  execution  by  the  lessor  and  lessee,  does  not  avoid  it(0- 


(y)  Boase  v.  Jackson,  3  B.  &  B.  185  ;  6 
Moo.  4  80. 

(z)  Blount  V.  Pearman,  1  Bing.  N.  C, 
408  ;   1  Scott,  55. 

(a)  Parry  v.  Deere,  5  A.  &  E.  551  ;  1  N. 
&  P.  47. 

(b)  Knight  V.  Crock/or  J,  1  Esp.  189. 

(c)  Doe  d.  Copley  v*.  Day,  13  East,  241. 
{d)  Corder   v.  Drakefor'd,  3  Taunt.   382  ; 

Stone  V.  Rogers,  2  M.  &  W.  443, 


(e)  Pratt  v.  Thomas,  4  C.  &  P.  554. 

(/)  Worthington  v.  Warrington,  5  C.  B. 
63(). 

(g)  Reed  V.  Deere.  7  B.  &,  C.  261  ;  2  C. 
&  P.  624;   ante,  124  {k). 

(h)  Doe  iL  Waters  v.  Houghton,  1  Man.  & 
R. 208. 

(i)  Hall  V.  Chandless,  4  Bing.  123;  12 
Moo.  316. 
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A  stamp  is  only  necessary  where  a  paper  is  used  as  evidence  of  an  Chapter  iv. 

ajireement  directly,  and  not  where  it  is  used   incidentally  [k).     The    '- — '- — 

draft  of  an  agreement  for  letting  premises  in  which  alterations  were  ^''^ii  a  Stamp 

.  o    1  ^    ^  _  IS  necessary  in 

made,  and  which  was  finally  agreed  to  by  the  solicitors  on  both  sides.  Evidence, 
but  was  never  signed,  is  not  admissible  as  an  express  contract,  with- 
out a  stamp  {l\  Where  a  proposal  was  made  in  writing  by  A.  to  let 
a  piece  of  land  to  B.  on  certain  terms  contained  in  a  written  agree- 
ment between  B.  and  C,  and  A.  afterwards  agreed,  by  parol,  that  B. 
should  have  the  land  upon  the  terms  proposed ;  it  was  held,  in  an 
action  for  a  breach  of  the  agreement,  that  the  original  proposal  was 
receivable  in  evidence  without  a  stamp  (in).  A  memorandum  which 
merely  recognizes  a  previous  agreement  does  not  require  a  stamp  (?0. 
So  where,  pending  a  negociation  for  a  tenancy  for  less  than  three 
years,  the  terms  of  which  were  arranged  by  parol,  a  memorandum 
was  signed  and  delivered  by  the  landlord  to  the  tenant,  saying  he 
should  be  happy  to  allow  him  to  quit  on  a  certain  event  without 
notice,  it  was  held  this  might  be  given  in  evidence  without  a  stamp  (o). 
But  a  memorandum  of  agreement  which  omits  the  name  of  one  of  the 
parties,  or  is  otherwise  insufficient  to  satisfy  the  Statute  of  Frauds, 
may  nevertheless  require  to  be  stamped  as  an  agreement,  and  be  suf- 
ficient to  exclude  oral  evidence  of  the  contract  (p).  So  a  rough  im- 
perfect memorandum  of  an  agreement  to  become  surety  for  rent  must 
be  stamped,  and  will  exclude  oral  evidence  of  such  agreement  (q).  A 
written  paper,  signed  by  an  auctioneer,  and  delivered  to  a  bidder,  to 
whom  lands  were  let  by  auction,  containing  the  description  of  the 
lands,  the  term  for  which  they  were  let  to  the  bidder,  and  the  rent 
payable,  but  not  the  lessor's  name,  was  held  necessary  to  be  stamped  (r): 
but  a  similar  paper,  not  signed  by  the  auctioneer  or  any  of  the  par- 
ties, was  not  held  to  be  such  a  minute  of  the  agreement  as  was  re- 
quired to  be  stamped,  nor  such  a  writing  as  would  exclude  parol 
evidence  (s).  If  there  are  two  parts  of  a  written  agreement,  both  exe- 
cuted at  the  same  time,  but  the  one  stamped  and  the  other  unstamped, 
the  unstamped  part  is  receivable  as  secondary  evidence  of  the  contents 
of  the  stamped  part(^).  So  where  the  plaintiff  put  in  one  part  stamped, 
signed  by  the  defendant  only,  the  latter  may  put  in  the  other  part, 
although  not  stamped  {u).  An  examined  copy  produced  as  secondary 
evidence  of  a  deed  does  not  require  a  stamp  (.r).  Where  there  was  a 
parol  agreement  to  demise  certain  premises  upon  the  terms  and  con- 

(A-)   Wheldon   v.  Mattheivs,   2   Chit.   399;  445. 
Forsyth  v.  Jervis,  1  Stark.  437.  {q)  Glover  v.  Halketl,  2  H.  &  N.  487. 

{I)  Chadwicke  v.  Clarke,  1  C.  B.  700.  (r)  Ramsbuttom   v.   Mortley,  2   M.  &   S. 

{m)  Drant  v.  Browne,  3  B.  &  C.  665  ;   5  445. 
D.   &   R.  582  ;    Edgar  v.  Blicke,  1    Stark.  (s)  Ramshottom  v.  Tunbridge,  5  M.  &  S. 

464.  434. 

(n)  Marshall  V.  Powell,  11  Jur.  61.  (0    Walker  v.  Horse/all,  1  Camp.  501. 

(o)   Bethell  v.   Blencowe,  3   Scott,    N.    R.  \u)    Turner  v.  Hardey,  1  Car.  &  M.  449. 

568  ;  3  M.  &  G.  119.  (V;  Braythwuyte  v.   Hitchcock,  10   M.   & 

{p)  Ramshottom   v.   Mortley,    2   M.   &    S.  W.  494  ;    2  Dowl.,  N.  S.  444. 
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ditions  contained  in  a  lease  of  the  same  premises,  granted  by  the 
lessor  to  another  person ;  it  was  held,  that  in  an  action  by  the  lessor 
against  the  lessee  for  rent  and  non-repairs,  the  lease  could  not  be  read 
in  evidence  unless  it  was  stamped  (y).  Where  an  instrument  stamped 
with  a  lease  stamp  demised  certain  premises  upon  the  conditions  con- 
tained in  the  annexed  lease,  which  was  not  stamped,  it  was  held,  that 
the  annexed  lease  was  admissible  in  evidence  without  a  stamp  (2:). 
Wliere  premises  are  held  under  an  unstamped  contract  in  writing,  the 
landlord  cannot  prove  the  demise  by  parol  evidence  (a).  Though  a 
parol  lease  for  three  years  may  be  good,  yet  if  it  be  reduced  into 
writing  it  must  be  stamped,  or  it  will  not  be  receivable  in  evidence  (i). 
Where  a  document  is  offered  in  evidence,  and  it  is  objected  to,  on  the 
ground  that  it  is  not  sufficiently  stamped,  proof  of  that  lies  on  the 
party  who  makes  the  objection,  it  being  a  fact  (c).  The  party  object- 
ing should  be  prepared  to  state  the  particular  statute  and  section 
imposing  the  duty.  If  the  objection  be  that  progressive  duty  is  pay- 
able, he  should  be  prepared  with  the  evidence  of  some  person  who 
has  counted  the  words  (d).  Any  objection  to  the  sufficiency  of  the 
stamp  should  be  taken  in  the  first  instance,  and  before  the  document 
has  been  admitted  as  evidence,  and  read  or  taken  as  read  to  the 
jury(e).  The  objection  is  one  of  a. preliminary  nature  to  be  decided 
by  the  judge  (not  by  the  jury),  who  will,  immediately  upon  the  objec- 
tion being  taken,  permit  evidence  to  be  interposed,  and  arguments 
adduced,  to  prove  or  disprove  the  sufficiency  of  the  stamp  (/).  The 
judge's  decision  that  the  stamp  is  sufficient,  or  that  no  stamp  is  neces- 
sary, is  conclusive  (^).  But  his  decision  the  other  way  may  be  ex- 
cepted to,  or  reviewed  upon  an  application  for  a  new  trial,  &c.  (h). 

Agreements  may  be  stamped  within  fourteen  days,  upon  payment 
of  the  proper  duty,  without  any  penalty  (i).  After  that  time,  upon 
payment  of  the  duty  and  a  penalty  of  lOZ.  (j).  But  if  the  writing  is 
chargeable  under  23  Vict.  c.  15,  as  an  agreement  (and  not  as  a  lease) 
with  the  duty  of  6d.,  and  the  matter  thereof  is  under  the  value  of 
20/.,  the  penalty  is  only  20s.  (k).  Unstamped  deeds,  &:c.  may  be 
stamped  upon  payment  of  the  duty  or  deficiency  of  duty,  with  lawful 
interest  thereon,  and  a  lOl.  penalty  (/)•     Sometimes  the  penalty  may 


(y)  Turner  v.  Power,  7  B.  &  C.  625  ;  1 
Moo.  &  JSI.  131. 

(z)  Pearce  v.  Cheslyn,  4  A.  &  E.  225  ;  5 
N.  &  M.  (i52  ;  Strut t  v.  Robmson,  3  B.  & 
Ad.  395. 

(rt)  Brewer  v.  Palmer,  3  Esp.  213. 

{b)  Prosser  v.  Phillips,  Bull.  N.  P.  2C,9. 

(c)  Wadtlington  v.  Francis,  5  Esp.  182  ; 
Doe  d.  Fryer  v.  Coombs,  3  Q.  B.  GS7  ;  3  G. 
&  D.  193." 

{d)  Ros.  Ev.  18fj,  187  (Oth  ed.). 

(e)  Foss  V.  Wagner,  7  A.  &  E.  116; 
Robinson  V.  Lord  Fertion,  7  C.  B.,  N.  S. 
235;   29  L.  J.,  C.  P.  310. 

(/)  BurllctI   V.  Siuilh,  11   M.  &   W".  4-83, 


485  ;  Painter  v.  Hill,  2  C.  &  K.  924  ;  Doe 
d.  Fryer  v.  Coombs,  3  Q.  B.  687 ;  3  G.  &  U. 
193  ;  Cole  Ejec.  169. 

{g)  17  &  18  Vict.  c.  125,  s.  31  ;  Siordet 
V.  Kuczynski,  17  C.  B.  251  ;  25  L.  J.,  C.  P. 
2  ;    Tattersall,  app.,  Fearnley,  resp.,  17  C. 

B.  368  ;  Heisir  v.  Grout,  5  H.  &  N.  35. 
(h)   The  Fishmotigers'  Co.  v.  Dimsdale,  12 

C.  B.  557;  Gurr  v.  Scudds,  11  Exch.  190; 
Sharpies  v.  Rickard,  2  H.  &  N.  57. 

(j)  7  Vict.  c.  21 ,  s.  5  ;  23  Vict.  c.  U,  s.  3. 

(j)  13  &  14  Vict.  c.  97.  s.  12. 

(/c)  23  Vict.  c.  15,  s.  15. 

(/)   13  &  14  Vict.  c.  97,  s.  12. 
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1)0  remitted  witliin  one  year(/<).     It  is  sufTicient  though  the  instrii-    Chapter  IV. 

ment  be  executed  before  it  is  stamped,  provided  tlmt  when  it  is  offered  ^ — '- — '- — 

in  evidence  it  be  stamped  with  the  proi)er  stamp  (/).  Where  an  in- 
strument is  not  required  by  law  to  be  stamped  within  a  particuhir 
time  after  its  execution,  the  court,  upon  its  being  offered  in  evidence, 
will  not  inquire  when  the  stamp  was  affixed,  nor,  if  a  penalty  was 
incurred,  whether  the  proper  penalty  was  paid  on  the  stamping  {m) : 
and  if  an  instrument  has  been  originally  unstamped,  but  has  been 
stamped  on  payment  of  the  penalty,  it  is  admissible  in  evidence, 
though  the  receipt  for  the  penalty  has  been  erased ;  provided  it  be 
proved  that  such  receipt  has  been  indorsed  on  it :  it  is  not  necessary 
to  prove  the  commissioners'  signature  to  such  a  receipt  {n).  The  proper 
stamp  to  be  applied  is  that  which  is  necessary  at  the  time  the  stamp 
is  actually  affixed  (o). 


Sect.  11. — Execution. 
Where  a  lease  is   by  deed,  the  respective  parties,  the  lessor  and  What  Signing 

and  Sealin 
necessary. 


lessee,  whose  deed  it  is,  should  seal,  and  now  in  almost  every  case  '^"^    ^^  '""  ^"^^ 


sign  it  also  :  an  instrument  not  under  seal  is  no  deed,  for  a  seal  is 
essential  to  a  deed  ;  and  a  mere  piece  of  wax  without  any  impression 
will  not  suffice,  for  wax  without  an  impression  is  not  a  seal  (p).  One 
piece  of  wax  may  be  the  seal  of  several  persons,  but  it  must  ap])ear 
by  the  deed  and  profess  to  be  the  seal  of  each  (fj).  The  method  of 
our  Saxon  ancestors  was  for  such  as  could  write  to  subscribe  their 
names,  and,  whether  they  could  write  or  not,  to  affix  the  sign  of  the 
cross,  which  custom  illiterate  persons  do  for  the  most  part  to  this  day 
keep  up  by  signing  a  cross  for  their  mark,  when  unable  to  write  their 
names  (r).  A  deed  is  well  executed  by  an  illiterate  person,  if  it  be 
signed  by  a  third  person  at  his  request  and  in  his  presence,  and  sealed 
and  delivered  by  him.  It  is  not  necessary  that  the  deed  should  have 
been  read  over  to  him,  unless  he  had  required  it  (s).  The  Statute  of 
Frauds,  29  Car.  2,  c.  3  (t),  expressly  directs  the  signing  of  many 
species  of  instruments;  but  it  has  been  doubted  whether  the  first 
section  of  that  statute  requires  leases  by  deed  to  be  signed  (u). 
Where  parties  to  an  indenture,  after  the  words  "  in  witness  whereof," 
insert  a  special  statement  of  the  execution  of  the  two  parts  of  such 

(/f)  13  &  14  Vict.  c.  97,  s.  12.  (q)  Cooch  v.  Goodman,  2  Q.  B.  580 ;   2  G. 

(/)  Rex  V.  Episcoptun,  1  Stra.  524;   Rea-v.  &  D.  159. 

Reeks,  2  Stra.  71G.  (>•)  Lord  Hardwicke  calls  such  "  murks- 

(m)   Rex  V.  Inhbts.  of  Preston,  5  B.  &  Ad.  men,"  3  Atk.  369. 

1028  ;  3  N.  &  M.  31.  («)  Rex  v.  Jnhbis.  of  Lovg7ior,   1  N.  &  M. 

(w)  Apothecaries'  Co.  v.  Fernyhough,  2  C.  577.                                • 

&  P.  438.  (0  Ante,  78. 

(o)  Bicckworth  v.  Simpson,  1   C,  M.  &  R.  {u)   Cooch  v.  Goodman,  2  Q.  B.  580  ;  2  G. 

834;    1   Gale,  38;    5Tyr.  344;    Deakinv.  &  D.  159  ;    Aveline  s.  Whisson,  ^  M.  h  G. 

Penniall,  2  Exch.  320.  801. 

{p)  2  Blac.  Com.  297  ;  3  Inst.  169. 
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Chapter  IV. 
Sect.  II. 


Delivery  by 
the  Party  exe- 
cuting:. 


Attestation  by 
Witnesses. 


deed  by  them  respectively,  quaere,  whether  that  is  a  recital  in  the 
deed,  and  estops  a  party,  proved  to  have  executed,  from  denying  the 
execution  by  the  others  (x).  A  lessee  entering  and  holding  under  a 
lease  not  executed  by  his  landlord  is  not  estopped,  in  an  action  by 
the  assignee  of  the  lessor,  from  showing  such  want  of  execution  by 
the  lessor  (?/).  Where  a  lease  for  a  term,  containing  a  covenant  to 
repair  during  the  term,  although  executed  by  the  lessee,  is  not  executed 
by  the  lessor,  the  lessee  is  not  bound  by  the  covenant,  for  the  lease 
being  void  he  has  not  had  the  consideration  for  his  covenant  {z). 
And  it  seems  that  such  lessee  would  not  be  bound  by  such  a  covenant 
by  the  fact  of  his  having  enjoyed  the  premises  for  a  period  of  years 
equal  to  those  which  the  term  would  have  comprised,  if  it  had  been 
granted,  if  he  was  not  bound  during  its  continuance  (a). 

The  lease  must  also  be  delivered  either  by  the  parties  themselves  or 
by  their  attorney  authorized  by  a  power,  for  merely  sealing  does  not 
make  a  deed :  the  delivery  is  also  expressed  in  their  attestation 
"  sealed  and  delivered,"  for  delivery  makes  it  a  lease.  Almost  any 
manifestation,  however,  of  the  party's  intention  to  deliver,  if  accom- 
panied by  an  act  importing  the  same,  v\?ill  constitute  a  delivery.  If 
another  person  seal  the  deed,  yet  if  the  party  deliver  it  himself,  he 
thereby  adopts  the  sealing,  and  makes  it  his  own  {aa).  Every  deed  shall 
be  intended  to  be  delivered  on  the  day  it  bears  date,  unless  the  con- 
trary be  proved  ih) ;  and  if  proved,  it  operates  only  from  the  time  of 
execution  (c) :  but  if  the  date  be  false  or  impossible,  the  delivery 
ascertains  the  time  of  it  {d).  Parol  evidence  is  admissible  to  show 
that  a  written  contract  which  has  no  date  was  not  intended  to  operate 
from  its  delivery,  but  from  a  future  uncertain  period  (e). 

The  last  requisite  is  the  attestation  or  execution  of  the  lease  in  the 
presence  of  witnesses,  though  this  is  necessary  rather  for  the  preser- 
vation of  the  evidence,  than  to  constitute  the  essence  of  the  deed. 
But  if  the  lease  be  made  in  pursuance  of  a  power,  it  must  be  executed 
and  attested  as  required  by  the  power,  or  by  the  stat.  22  &  23  Vict, 
c.  35,  s.  12. 

When  it  is  intended  that  the  lease  shall  not  take  effect  as  a  demise 
until  something  is  done  by  the  lessee — e.  g.  payment  of  the  premium 


(j)   Pearse  v.  Morrice,  2  A.  &,  E.  84. 

ly)  Cardwell  v.  Lucas,  2  M.  &  W.  Ill  ;  2 
Gale,  203  ;  Soprani  v.  Skurro,  Yelv.  18  ; 
Jiose  V.  Poulton,  2  B.  &  Ad.  822. 

(z)  Com.  Dig.  tit.  Covenant  (F.);  So- 
prani V.  Shirrow,  Yelv.  18;  Waller  v.  Dean 
and  C.  of  Norwich,  Owen,  136  ;  Knipe  v. 
Palmer,  2  Wils.  132;  Pitman  v.  Woodbury, 
3  Exch.  4  ;  Swaiman  v.  Ambler,  8  Exch. 
72. 

(a)  Pitman  v.  Woodbury,  3  Exch.  13; 
Sicatman  v.  Ambler,  8  Exch.  72. 

(aa)  Tapper  v.  Foullces,  9  C.  B.,  N.  S.  797. 

{h)  Co.  Lit.  36;   2  Blac.  Com.  307. 


(c)  Cooper  v.  Robinson,  10  M.  &  W,  694; 
Shaw  V.  Kay,  1  Exch.  412  ;  Bird  v.  Baker, 
E.  &  E.  12  ;  28  L.  J.,  Q.  B.  7  ;  Jeron  v. 
Tomkinson,  1  H.  &  N.  196,  206;  Steele  v. 
Mart,  4  B.  &  C.  272  ;  Browne  v.  Burton,  5 
D.  &  L.  289. 

{d)  Ante,  94;  Murray  v.  Earl  Stair,  2  B.  & 
C.  82  ;  3  D.  &  R.  278  ;  Bowker  v.  Burdekin, 
1 1  M.  &  W.  128  ;  Doe  A.  Garnons  v.  Kriight,  5 
B.  &  C.  671  ;  8  D.  &  R.  348  ;  Hare  v.  Norton, 
5  B.  &  Ad.  715  ;  2  N.  &  M.  428  ;  Goodright 
V.  Gregory,  Lofft,  339  ;  Goodright  d.  Carter 
V.  Straphan,  Cowp.  201  ;    Lofft,  763. 

(c)  Davis  V.  Jones,  17  C.  B.  625. 
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or  of  the  expenses— the  lease  should  be  delivered  only  as  an  escrow,   Chapter  l\'. 

i.  e.  conditionally  to  take  effect  as   a  lease  upon  the  performance  of ! — '. — . 

what  is  so  to  be  done  (/).  But  although  sealed  and  delivered  and 
attested  in  the  usual  manner,  parol  evidence  is  admissible  to  show 
that  it  was  only  to  operate  as  an  escrow,  until,  &c.  (g). 


Sect.  12. — Registry. 
By  7  Ann.  c.  20,  s.  1,  a  memorial  of  all  deeds  and  conveyances  (/<)  In  >riddiesex 

r.  -Ill  1  1       J      X  i.  Leases  and 

of  orconcemmg,  and  whereby  any  honors,  manors,  lands,  tenements  or  conveyances 
hereditaments  in  the  county  of  Middlesex,  may  be  in  any  way  affected  of  Land,  &c.  to 

''  .  .  'J  J     ^    J    ^  j^g  registered. 

in  law  or  equity,  may  be  registered  in  such  manner  as  therein  directed  ; 
and  every  such  deed  or  conveyance  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration, unless  such  memorial  thereof  be  registered  as  by  this  act 
is  directed  before  the  registering  of  the  memorial  of  the  deed  or  con- 
veyance under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim. 

By  sect.  5,  every  such  memorial   shall  be  put  into  writing  (z)  on  Memorials, 
vellum  or  parchment,  and  brought  to  the  said  office  {j),  and  shall  be  ^"itten  exe- 
under  the  hand  and  seal  of  some  or  one  of  the  grantors,  or  some  or  cutcd  and  at- 
one  of  the  grantees  (/t),  his  or  their  heirs,  executors  or  administrators, 
guardians  or  trustees,  attested  hg  two  witnesses,  one  whereof  is  to  he , 
one  of  the  witnesses  to  the  execution  of  such  deed  or  conveyance,  which  How  proved, 
witness  shall  upon  his  oath,  before  one  of  the  said  registrars,  or  before 
a  master  extraordinary  in  Chancery  {I),  prove  the  signing  and  sealing 
of  such  memorial,  and  the  execution  of  the  deed  or  conveyance  men- 
tioned in  such  memorial. 

By  sect.  6,  every  memorial  of  any  deed  or  conveyance  shall  contain  Contents  of 
the  day  of  the  month  and  the  year  when  such  deed  or  conveyance  ^  ^"'° 
bears  date,  and  the  names  and  additions  of  all  the  parties  to  such  deed 
or  conveyance,  and  of  all  the  witnesses  thereto  and  the  places  of  their 
abode,  and  shall  express  or  mention  the  honors,  manors,  lands,  tene- 
ments and  hereditaments  contained  in  such  deed  or  conveyance,  and 
the  names  of  all  the  parishes,  townships,  hamlets,  precincts  or  extra- 
parochial  places  within  the  said  county  where  any  such  honors,  &c. 

(/)  Shep.  Touch.  58,  59.  {j)  The  registrar's  office  in  Bell  Yard, 

{g)  Gudgen   v.   Besset,  6  E.  &  B.   986;  Temple  Bar. 

Bowker   v.    Burdekin,    11    M.   &   W.   129;  {k)  A  memorial  of  a  conversance  by  deed 

Christie  v.   Wimiivgton,  8  Exch.  287,  290 ;  poll    to    Church    Building    Commissioners, 

Pym  V.  Campbell,  6  E.  &  B.  370  ;    25  L.  J.,  under  their  common  seal,  is  not  sufficient. 

Q.  B.  277  ;   Furness  v.  Meek,  27  L.  J.,  Exch.  The  grantor  should  execute  such  memorial 

34;    Millership  v.  Brookes,  5  H.  &  N.  797  ;  under  his  hatid  and  seal;  Reg.  v.  Registrar 

29  L.  J.,  Exch.  369  ;   Murraij  v.  The  Earl  of  of  Middlesex,  E.  &  E.  322  ;   28  L.  J.,  Q.  B. 

Stair,  2  B.  &  C.  82  ;   3D.  &  R.  278  ;  Davis  77  ;   5  Jur.,  N.  S.  98. 

V.  Jones,  17  C.  B.  625,  bSi.  (0  Now  "  a  commissioner  to  administer 

(A)  The  act  also  extends  to  wills.  oaths  in  Chancery  in  England,"  or  "  a  Lon- 

(i)   It  maybe  lithographed;  Reg.  \,  Re-  don   Commissioner  to  administer   oaths  iu 

gisters  of  Middlesex,  7  Q.  B.  156.  Chancery;"   16  &  17  Vict.  c.  78. 
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Sect.  12. 


Certificate  of 
Registration. 


Memorials  to 
be  filed  in  due 
order. 


A  Memorial  of 
two  or  more 
Deeds  relating 
to  same  Land, 
need  not  re- 
peat the  Par- 
cels. 

Leases,  &c. 
which  do  not 
rc(jiiire  to  be 
registered. 


Registry  of 
Judgments,  &c. 


In  the  West 
l^iding  of 
Yorkshire. 


In  the  East 
Riding  of 
Yorkshire. 


In  the  North 
Riding  of 
Yorkshire. 


are  lying  or  being,  that  are  given,  granted,  conveyed  or  in  any  way 
aflected  or  charged  by  any  such  deed  or  conveyance,  in  such  wanner 
as  the  same  are  expressed  or  mentioned  in  such  deed  or  conveyance,  or 
to  the  same  effect.  In  preparing  a  lease  or  other  conveyance  which 
will  have  to  be  registered,  this  enactment  should  be  borne  in  mind, 
and  the  parcels  described  accordingly,  so  that  they  may  be  merely 
copied  in  the  memorial,  and  yet  give  all  the  particulars  required  by 
the  statute  {m).  The  deed  must  be  produced,  together  with  the 
memorial  thereof,  to  the  registrar  {n),  who  is  to  indorse  on  the  deed  a 
certificate  of  the  registration,  &c.,  "  which  certificate  shall  be  taken 
and  allowed  as  evidence  of  such  respective  registries  in  all  Courts  of 
Record  whatsoever "  (o).  And  the  registrar  "  shall  duly  file  every 
such  memorial  in  order  of  time  as  the  same  shall  be  brought  to  the 
said  office,  and  enter  or  register  the  said  memorials  in  the  same  order 
that  they  shall  respectively  come  to  his  hands." 

By  sect.  7,  when  two  or  more  deeds  relating  to  the  same  land  are 
registered  together,  the  parcels  need  not  be  stated  at  length  more  than 
once  in  the  memorial  and  registry  thereof. 

By  sect.  17,  "  this  act  shall  not  extend  to  any  copyhold  estates,  or 
to  leases  at  a  rach  rent,  or  to  any  lease  not  exceeding  one-and-twenty 
years,  where  the  actual  possession  and  occupation  yoeth  along  with  the 
lease,  or  to  any  of  the  chambers  in  Serjeants'  Inn,  the  Inns  of  Court, 
or  Inns  of  Chancery;  anything  in  this  act  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

By  sect.  18,  judgments,  statutes  and  recognizances  shall  affect  or 
bind  lands  in  Middlesex  only  from  the  time  of  a  memorial  thereof 
beino;  registered  as  therein  mentioned. 

The  2  &  3  Ann.  c.  4  (p),  contains  similar  enactments  with  respect 
to  hereditaments  in  the  West  Riding  of  Yorkshire,  and  appoints  the 
registrar's  office  to  be  kept  at  Wakefield.  Deeds  executed  more  than 
forty  miles  from  the  West  Riding  may  be  proved  by  affidavit  (q). 
This  act  does  not  extend  to  copyhold  estates  or  leases  at  rack-rent, 
or  to  any  lease  not  exceeding  one-and-twenty  years,  where  the  actual 
possession  and  occupation  goeth  along  with  the  lease  (r). 

The  6  Ann.  c.  35,  contains  similar  enactments  with  respect  to 
hereditaments  in  the  East  Riding  of  Yorkshire  and  Kingston-upon- 
HuU,  and  appoints  the  registrar's  office  to  be  kept  at  Beverley. 

The  8  Geo.  2,  c.  6,  contains  similar  enactments  with  respect  to 


(m)  Reg.  V.  Registrar  of  Middlesex,  15  Q. 
R.  976;  post,  13(),  137. 

(w)  By  2-1  &  25  Vict.  c.  91,  s.  34,  no  deed 
or  instrument  liable  to  stamp  duty  shall  be 
registered  until  the  same  is  duly  stamjied. 
It  is  the  duty  of  the  registrar  to  see  to  tliis. 

(o)  The  registered  memorial  of  a  deed 
conveying  lands  in  Middlesex  is  secondary 
evidence  of  the  contents  of  such  deed  against 


the  personal  representatives  of  the  party  by 
whom  such  deed  is  registered  ;  Wollaston  v. 
Hakcwell,  3  M.  &  G.  297  ;  3  Scott,  N.  R. 
593. 

(p)  As  amended  by  5  &  G  Ann.  c.  18;  6 
Ann.  c.  35,  s.  31. 

{q)  Sect.  18. 

(r)  Sect.  16". 
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hereditaments  in  the  North  Ridincr  of  Yorkshire,  and  appoints   the  Chapter  IV. 

Sect    12 

registrar's  office  to  be  kept  at  Northallerton.  '- — ^ — 

By  15  Car.  2,  c.  17,  s.  8,  no  lease,  grant  or  conveyance  of  or  in  the  Bedford 
charge  out  of  or  upon  the  said  ninety-five  thousand  acres,  or  any  part 
thereof,  except  leases  for  seven  years  or  uncle?-  in  possession,  shall  be  of 
any  force  but  from  the  time  it  shall  be  entered  with  the  register,  as 
thereby  directed  ;  the  entry  whereof  being  indorsed  by  the  said 
register  upon  such  lease,  grant,  conveyance  or  charge,  shall  be  as 
good  and  effectual  in  the  law  as  if  the  original  book  of  entries  were 
produced  at  any  trial  at  law  or  otherwise. 

The  intention  of  these  acts  plainly  is  to  secure  subsequent  pur-  Cases  deckled 
chasers  and  mortgagees  against  secret  conveyances  and  traudulent  gistry  Acts. 
incumbrances.  A  lessee  of  land  in  the  Bedford  Level  cannot  object 
to  an  action  by  his  landlord  for  a  breach  of  covenant  in  not  repairing, 
that  the  lease  was  void  by  statute  for  want  of  being  registered,  as  the 
act  does  not  avoid  it  as  between  the  parties  themselves,  but  only  post- 
pones its  priority  with  respect  to  subsequent  incumbrancers  registering 
their  title  before  (s).  The  Middlesex  and  Yorksliire  acts  do  not 
extend  to  copyholds,  nor  to  leases  at  rack-rent,  nor  to  leases  not 
exceeding  twenty-one  years,  where  the  possession  and  occupation 
goes  with  the  lease ;  nor  to  chambers  in  Serjeants'  Inn  or  the  Inns  of 
Court  or  Chancery :  but  all  other  leases  by  deed  for  a  valuable  con- 
sideration are  subject  to  the  provisions  of  the  above  acts.  Therefore, 
where  lands  within  a  register  county  are  demised  by  way  of  mortgage, 
the  mortgagor  to  enjoy  the  same  until  default  in  payment  of  the 
principal  and  interest,  the  deed  requires  registration  (t).  A  deposit  of 
a  lease,  with  or  without  a  memorandum  in  writing,  by  way  of  equit- 
able mortgage  of  lands  in  Middlesex,  need  not  be  registered,  it  not 
being  a  "  deed  or  conveyance "  within  the  meaning  of  the  7  Ann. 
c.  20  (u).  But  a  further  charge  which  is  not  registered  will  be  post- 
poned to  a  subsequent  mortgage  which  is  registered  {x).  The  mere 
receipt  of  rent  would  not,  it  seems,  be  deemed  an  actual  possession 
and  occupation  within  the  registry  acts(y).  A  lease  within  the 
exception  of  these  acts  will  so  continue,  notwithstanding  it  may 
become  a  valuable  and  saleable  interest  (z).  Registering  an  assign- 
ment is  not  registering  the  lease ;  therefore,  where  the  defendant  claimed 
under  a  lease  made  in  1730,  which  was  soon  after  mortgaged,  and  in 
1731  sold  out  and  out  to  the  defendant;  and  the  original  lease  was 
not  registered,  but  the  first  mortgage  of  it  and  defendant's  purchase 
were ;  and  it  not  being  a  lease  at  rack-rent,  the  question  was,  whether 

(s)  Hodson  V.  Sharpe,  10  East,  350.  (x)  Moore  v.  Culverhouse,  29  L.  J.,  Chanc. 

(0  Rigge  on  Registration,   88,  n.   (o) ;  419;   6  Jur.,  N.  S.  115. 

Wilson  on  Registration,  29;  Sug.  V.  &  P.  (y)  Fury  v.  Smith,   1  Hudson  &  Brook, 

981  (11th  ed.).  735,751. 

(m)  Sumpterx.  Cooper,  2  B.  &  Adol.  223  ;  («)  Sug.  V.  &  P.  980  (11th  ed.) ;  Wilson 

Jf'right  V.  Slansjield,  27  Beav.  8;   28  L.  J.,  on  Registration,  29. 
Chanc.  183. 
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Chapter  IV.  this  was  a  registry  within  the  meaning  of  the  7  Ann.  c.  20.  Holt, 
^^^'^'  ^^'  C.  J.,  held  it  insufficient;  for  the  act  says,  the  deed  under  which  the 
party  claims,  with  the  witnesses'  names,  shall  be  registered  ;  and  of 
this  a  subsequent  purcha.ser  can  have  no  notice  by  the  bare  registry 
of  the  assignment,  and  it  is  also  required  that  the  original  be  pro- 
duced to  an  officer  (a).  Where  there  were  two  assignments  of  the 
same  lease  of  certain  premises  in  Middlesex,  and  the  last  executed 
was  registered  first :  it  was  held,  that  at  law  the  deed  last  registered 
must  be  considered  as  fraudulent  and  void,  under  the  statute  7  Ann. 
c.  20,  s.  1,  although  the  party  claiming  under  the  second  assignment 
knew,  when  it  was  executed,  of  the  prior  execution  of  the  first  assign- 
ment (6).  So  a  mortgage  of  leaseholds  in  Middlesex,  which  is  regis- 
tered there  before  a  prior  judgment  obtained  against  the  mortgagor, 
and  registered  in  the  Common  Pleas  (but  not  in  Middlesex  until  after 
the  mortgage),  will  take  precedence  of  the  judgment  and  any  elegit 
thereon  (c).  So  where  two  judgments  are  respectively  registered  in 
the  Common  Pleas,  and  also  in  Middlesex,  that  which  is  first  regis- 
tered in  Middlesex  will  take  precedence  of  the  other,  although  that 
was  first  obtained  and  registered  in  the  Common  Pleas  (d).  In  regis- 
tering an  assignment  of  a  lease,  the  parcels  ought  to  be  inserted  in 
full,  and  it  is  not  enough  to  refer  to  them  as  being  described  in  the 
lease  (e).  A  memorial  of  an  assignment  of  lease  indorsed  on  the 
lease  was  tendered  for  registration  to  the  registrar  for  Middlesex, 
under  stat.  7  Ann.  c.  20,  in  the  following  form:  "An  indenture  of 
assignment."  Then  followed  a  statement  of  the  date  and  parties  to 
the  assignment,  "  assigning  all  that  brick  messuage,"  &c.  (specifying 
the  premises  and  giving  a  full  description  of  them  as  to  locality  and 
occupation),  "  by  the  description  of  the  messuage  or  tenement,  out- 
offices  and  premises,  comprised  in  and  demised  by  the  within-written 
indenture  of  lease,  with  the  appurtenances."  The  memorial  did  not 
state  the  date  of  the  lease  itself  or  the  parties  to  it.  It  appeared  on 
affidavit,  in  support  of  a  rule  for  a  mandamus  to  the  registrar  to 
register  this  memorial,  that  the  full  description  of  the  premises  was 
taken  from  the  lease  :  it  was  held,  that  the  memorial  did  not  comply 
with  the  requirements  of  stat.  7  Ann.  c.  20,  s.  6,  as  it  did  not  show 
that  the  premises  were  described  in  such  manner  as  the  same  were 
expressed  in  the  deed  to  be  registered,  or  in  the  lease  thereby  referred 
to.  It  was  also  held,  that  where  the  deed,  of  which  a  memorial  is  to 
be  registered,  is  indorsed  on  an  earlier  deed,  it  is  not  sufficient  to 
describe  the  premises  by  such  memorial  in  the  terms  used  in  the 
earlier  deed,  without  express  reference  to  it,  if  the  deed  to  be  regis- 

(a)  Honeycomb   d.   Halpen  v.  Woldron,  2  (c)    Westhrook  v.  Bhjthe,  3  E.  &  B.  737  ; 
Stra.  1064;   Fleming  v.  Neville,  Hayes,  23;       23  L.  J.,  Q.  B.  386. 

Furii  V.  Smith,  1  Huds.  &  Br.  735,  755.  (d)  Hughes  v.  Lumley,  4  E.  &  B.  274; 

(b)  Doe  d.  Robinson  v.  Alhop,  5  B.  &  A.       24  L.  J.,  Q.  B.  57. 

142.  (e)  Sug.  V.  &  P.  973  (llth  ed.). 
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tered  describes  the  premises  simply  by  reference  to  the  earlier  deed  (/).    Chapter  IV. 

The  inrolment  of  a  lease  granted  by  the  Duke  of  Cornwall  is  evidence  L„^_ 

in  the  same  manner  as  if  it  had  been  granted  by  the  crown,  when 
there  is  no  Duke  of  Cornwall  (^r). 


em- 


Sect.  13. —  Costs  of  Lease  and  Counterpart. 
The  lease  and  counterpart  are  usually  prepared  by  the  lessor's  Costs  of  Lease, 
attorney  on  behalf  of  both  parties,  and  at  the  expense  of  the  lessee  ; 
but  frequently  the  draft  lease  is  settled  and  approved  of  by  the  lessee's 
own  attorney,  who  sometimes  claims  the  right  to  ingross  the  counter- 
part (h).     In  the  absence  of  any  express  stipulation  to  the  contrary, 
the  expense  of  the  lease  falls  upon  the  lessee,  and  of  the  counterpart  and  Counter- 
upon  the  lessor  (i);  but  the  lessee  generally  agrees  to  pay  all  the  ex-  P^'^* 
penses  of  both  lease  and  counterpart.     The  lessor's  attorney,  when  he  By  whom  At- 
acts  for  both  parties  should,  in  the  first  instance,  take  care  to   be  pll^ygj.^ 
employed  hy  the  lessee  to  act  on  his  hehalf  in  the  preparation  of  the 
deeds,  so  that  he  may  recover  the  amount  of  his  charges  from  him, 
whether  the  negociation  for  a  lease  goes  off  or  is  completed.     Slight 
evidence  of  such  employment  is  generally  sufficient  ( j).    If  the  attorney 
of  the  lessor,  who  is  not  the  attorney  for  the  lessee,  nor  employed  by 
him  on  the  particular  occasion,  prepares  the  lease  and  counterpart,  he 
must  look  to  his  own  client,  the  lessor,  for  payment  of  his  charges ; 
and  the  lessor,  having  paid  them,  may  sometimes  recover  the  amount 
from  the  lessee,  under  the  special  agreement  entered  into  between 
them,  or  as  money  paid  to  his  use,  at  his  request  (A).    So  where  there 
is  a  negociation  for  a  mortgage,  whether  it  goes  off  or  is  completed, 
the  attorney  for  the  mortgagee  cannot  recover  his  charges  from  the 
mortgagor  (who  was  to  pay  all  expenses),  unless  he  can  prove  that  he 
was  retained  or  employed  by  the  mortgagor  on  that  occasion (Z).    When 
a  proposed  lease  or  mortgage  goes  off,  it  is  sometimes  very  important  to 
ascertain  correctly  who  is  directly  liable  to  the  attorney,  because  such 
party,  after  paying  the  amount,  may  have  no  remedy  over  against  the 
other,  by  reason  that  the  failure  of  the  negociation  was  attributable  to 
him  rather  than  to  the  other  party ;  or  that  there  was  not  a  complete 
contract  in  writing  sufficient  to  satisfy  the  Statute  of  Frauds  (m).    It  is 
always  a  question  for  the  jury  by  whom  the  attorney  was  employed  («)• 

if)  ^g-  V.  Registrar  of  Middlesex,  15  (i)  Jennings  v.  Major,  8  C.  &  P.  61. 

Q.  B.  976.  (i)    Webb  v.  Rhodes,  3  Bing.,  N.  C.  732 ; 

(g)  Rowe  V.  Brcnton,  8  B.  &  C.  755 ;   2  Smith  v.  Clegg.  27  L.  J.,  Exch.  300. 

M.  &  R.  200.     With  respect  to  inrohiient  {h)   Grisseliv.  Robinson,  3 'Bmg.,'N.C.\i), 

of  leases  of  lands  in  the  Duchy  of  Lancaster,  16;   3  Scott,  329  ;   Baker  \.  Meryweallter,  2 

see  Kinversletj  v.   Orpe,  1   Doug.  56.     See  C.  &  K.  737. 

also  as  to  registration  of  conveyances,  Le  (I)  Rigley  v.  Dakin,  2  Y.  &  J.  83  ;    Wil' 

Neve  V.  Le  Neve,  3  Atk.  651  ;  Ambl.  436  ;  ki7ison  v.  Grant,  18  C.  B.  319. 

Hine  v.  Dodd,  2  Atk.  275;  Jolland  v.  Stan-  {m)  29  Car.  2,  c.  3,  s.4;   Forster  v.  Roiv- 

ridge,    3   Ves.    478 ;    Morecock   v.   Dickens,  land,  30  L.  J.,  Exch.  396. 

Ambl.  678.  (n)    Wilkinson  v.  Grant,  18  C.  B.  319,  320j 

{h)  Foster  v.  Rowland,  30  L.  J.,  E.Kch.  Smith  v.  Clegg,  27  L.  J.,  Exch.  300. 
396. 
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Chapter  IV.   and  he  shoiild  take  care  to  secure  in  the  first  instance  sufficient  evi- 
'      —  dence  of  such  employment  by  the  lessee. 


Private  Iiistru 
ments, 


Sect.  14. — Inspection  of  Instruments. 

Inspection  of  With  regard  to  private  instruments,  such  as  leases  and  other  vviitings 
between  private  parties,  where  there  is  only  one  part  in  existence,  and 
that  is  in  the  hands  of  the  party  whose  interest  is  adverse  to  that  of 
the  person  seeking  to  enforce  it,  the  courts  of  law  will  in  some  cases 
compel  an  inspection  and  copies  to  be  given,  or  a  production  for  the 
purpose  of  being  stamped,  to  a  person  who  is  an  instrumentary  party 
or  who  has  an  interest,  without  compelling  him  to  resort  to  equity  (o). 
The  court  in  one  case  ordered  an  inspection  of  a  lease,  to  obtain  the 
names  of  the  witnesses  in  order  to  subpcena  them  {p) ;  but  they  will 
in  some  cases  confine  their  order  for  the  inspection  of  a  deed  to  parti- 
cular parts  of  \i{q).  So  the  court,  in  the  exercise  of  its  common 
law  powers,  independently  of  the  Law  of  Evidence  Act,  14  &  15 
Vict.  c.  99,  allowed  a  defendant  sued  in  ejectment  in  respect  of 
breaches  of  covenants  to  inspect  the  ,  lease  containing  such  cove- 
nants (r).  So  where  an  action  is  founded  upon  letters  which  passed 
between  the  parties  on  the  negociation  for  the  taking  of  a  farm,  the 
defendant  is  entitled,  under  the  common  law  jurisdiction  of  the  court, 
to  have  an  inspection  of  such  letters  (s).  When  a  lease  is  in  the  hands 
of  a  tenant,  and  it  appears  that  no  counterpart  can  be  found,  the  court 
will  permit  the  landlord  to  inspect  and  take  a  copy  of  it,  the  tenant 
being  so  far  a  trustee  of  the  lease  for  the  landlord  {t).  So  where  only 
one  part  of  a  demise  has  been  executed,  the  court  will  compel  a  mort- 
gagee of  the  lessee  to  allow  the  lessor  to  inspect  and  take  a  copy  of  it, 
on  an  ejectment  being  brought  for  a  forfeiture  (m).  And  under  similar 
circumstances  the  court  will  not  compel  the  tenant  to  produce  his  lease 
in  an  action  against  him  by  his  landlord  on  such  lease  {x).  The  Court 
of  Common  Pleas,  however,  refused  to  compel  the  defendant  to  give 
the  plaintiff  a  copy  of  a  lease  in  his  possession,  on  which  an  action  of 
covenant  had  been  brought,  upon  an  affidavit  that  no  counterpart  was 
in  the  possession  or  power  of  the  plaintiff,  and  that  the  attorney  who 
prepared  the  lease  and  counterpart  had  absconded  (y).  But  where  one 
part  of  a  document  is  lost,  the  party  holding  the  other,  or  his  attorney, 
may  be  compelled  to  produce  it  at  the  stamp  office  to  be  stamped, 

(o)    Bateman  v.   PhilUpx,  4  Taunt.   157;  (s)  Price  v.  Harrison,  8  C.  B.,  N.  S.  617. 

Taylor  v.  Osborne,  cited  Ibid.  159;   King  v.  (O  Doe  d. v.  Slight,  1  Dowl.  163. 

King,  4  Taunt.  666  ;  Street  v.  Brown,  iiTunnt.  («)  Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207  ; 

302;   1  Marsli.  610;   Morrow  v.  Saunders,   1  1  Gale,  367;  Tyr.  &  Gr.  545. 
Brod.  &  B.  318;   3  Moo.  671;   Blakey  v.  (.r)  Beasley  v.  Tyrrel,   1  Ir.   Law   Rep., 

Porter,  1  Taunt.  386.  N.  S.  365. 

(p)  Anon.,  2  Chit.  230.  (»/)  Lord  Portmore  v.  Goring,  4  Birig.  152; 

Iq)  Ramshollom  v.  Cooper,  2  Cliit.  231.  12  Moo.  363. 

(r)  Doe  d.  Child  v.  Roc,  1  E.  &  B.  275). 
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thouoh  not  held  in  any  trust  for  the  party  applying (~).    Where,  how-   Chapter  IV. 

ever,  two  parts  of  an  agreement  by  a  tenant  with  the  landlord  had J_  *_ 

existed,  mutually  signed  by  both  parties,  of  which  the  latter  had  one, 
it  was  held  that  his  assignee  suing  for  a  breach  of  the  agreement  could 
not  compel  the  tenant  to  produce  his  copy  in  order  to  its  being- 
stamped,  for  he  ought  to  have  applied  to  the  landlord  through  whom 
he  claimed,  or  have  shown  that  he  could  not  be  found  («).  Where  an 
agreement  for  a  lease  was  in  the  hands  of  an  attorney,  and  it  was 
doubtful  whether  he  acted  as  attorney  for  both  parties  in  drawing  it 
up,  the  court  allowed  one  of  the  parties  to  inspect  and  take  a  copy 
ofit(&). 

By  the  14  &  15  Vict.  c.  99,  s.  6,  litigants  may  inspect  and  take  Inspection  and 
copies  of  documents  in  the  custody  of  the  opposite  party,  in  cases  underTI^S:  15 
where  a  discovery  in  equity  might  have  been  obtained  (c).     Further  Vict.  c.  99,  and 
effect  is  given  to  this  act  by  the  Common  Law  Procedure  Act,  1854,  c.  125. 
17  &  18  Vict.  c.  125,  s.  50,  &c.,  which  enables  a  party  to  a  suit  to 
ascertain  what   documents    his    opponent   has   in   his    possession   or 
power  ((/).    This  power  of  inspection  is  of  more  importance  now  than 
formerly,  owing  to  the  abolition  of  profert  and  oyer  by  the  Common 
Law  Procedure  Act,  1852  (e). 

The  courts  will  also  grant  inspection  of  the  manor  books  to  tenants  Of  Copies  of 

"  _  '■  ...  .     .  '"' •  i>"ii" 

of  a  manor,  where  there  is  a  cause  depending  in  which  their  interests 

are  involved  (/).     And  by  a  rule  of  court  {g) :  "  An  order  upon  the 

lord  of  a  manor,  to  allow  the  usual  limited  inspection  of  the  court 

rolls,  on  the  application  of  a  copyhold  tenant,  may  be  absolute  in  the 

first  instance,  upon  an  affidavit  that  the  copyhold  tenant  has  applied 

for  and  been  refused  inspection." 


Court  Rolls. 


Sect.  \o.— Livery  of  Seisin — Entry  of  Lessee. 

By  8  &  9  Vict.  c.  106,  s.  2,  "all  corporeal  tenements  and  here-  8  &  9  Vict. 
ditaments  shall,  as  regards  the  conveyance  of  the  immediate  freehold  Livery  of 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery."     Therefore  ,^^,"""  ^^°' 
livery  of  seism  is  now  unnecessary  upon  any  lease  for  life  or  lives,  or 
in  any  other  case. 

Before  entry  a  lessee  for  years  has  at  common  law  only  an  interesse  Interesse 
termini,  (an  interest  of  a  term,)  and  no  possession.     He  cannot  before 
entry  maintain  an  action  of  trespass  {h);  but  he  may  maintain  eject- 


(z)  Neale  v.  Swind,  2  C.  &  J.  278;  1 
Dowl.  314;  2  Tyr.  464. 

(a)  Travis  v.  Collins,  2  C.  &  J.  625  ;  2 
Tyr.  726. 

(6)  Ex  parte  Bretter,  1  Har.  &  Wol.  212. 

(c)  2  Chit.  Arch.  1368  (10th  ed.);  Cole 
Ejec.  200;  Hunt  \.  Hewitt,  7  Exch.  236; 
Gomm  V.  Parrott,  3  C.  B.,  N.  S.  47  ;  26  L.  J., 
C.  P.  279;  Temprrhii  v.  Willett,  6  E.  &  B. 
380  ;  Jdams  v.  Lloifd,  3  II.  &  N.  351 ;  Price 
V.  Harrison,  8  C.  B.,  N.  S.  617. 

(d)  2  Chit.  Arch.  1357  (.10th  ed. ; ;  Cole 


Ejec.  201  ;  Chester  v.  Wortley,  18  C.  B.  239  ; 
Whaieley  v.  Crowter,  5  E.  &  B.  709,  712; 
Edicards  v.  Wakefield,  6  E.  &  B.  462. 

(e)  15  &  16  Vict.  c.  76,  s.  55. 

(/)  2  Chit.  Arch.  1377  (10th  ed.). 

{g)  H.  T.  1853,  No.  31. 

( h )  Co.  Lit.  296  b  ;  Wheeler  v.  Montefiore, 
2  Q.  B.  133,  156  ;  Turner  v.  Cameron's  Coal- 
brouk  Steam  Cotil  Co.,  5  Exch.  932  :  Lichfield 
V.  Ready,  Ibid.  939;  Lowe  v.  Ross,  Ibid. 
553  ;  Cole  Ejec.  287. 
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Chapter  jV.  nient(i),  or  he  may  assign  his  interest,  and  such  assignee  may  enter, 
— — ^ — '- —  or  maintain  ejectment  (^).  If  a  lease  be  so  framed  as  to  be  a  bargain 
and  sale  under  the  Statute  of  Uses,  the  possession  is  immediately 
executed  in  the  lessee,  without  actual  entry  (Z).  Premises  were  de- 
mised by  parol  for  a  year,  the  lessee  accepted  the  lease,  and  by  virtue 
of  the  demise  entered  upon  the  demised  land  ;  before  and  at  the  time 
of  the  demise,  eight  acres  included  in  it  had  been  demised  to  a  third 
party,  in  whose  possession  they  were,  so  that  the  lessee  could  not, 
and  did  not,  enter  upon  them  :  it  was  held  that  the  latter  demise  was 
wholly  void  as  to  the  eight  acres,  and  that  the  rent  was  not  apjiortion- 
able,  and  could  not  be  distrained  for,  the  impediment  of  the  lessee 
taking  possession  not  being  analogous  to  an  eviction  by  an  elder 
title  (m).  So  where  the  tenant  could  not  obtain  possession  of  part  of 
the  premises  demised,  it  was  held  an  action  of  covenant  could  not  be 
maintained  by  the  lessor  against  the  lessee  for  the  rent,  as  in  such  an 
action  it  could  not  be  apportioned  (n).  A  lessor  may  release  the  rent 
reserved  before  entry,  in  respect  of  the  privity ;  so  the  interest  which 
the  lessee  has  before  entry  is  grantable  to  another;  and  although  the 
lessor  die  before  the  lessee  enter,  yet  the  lessee  may  enter  into  the 
lands ;  so  if  the  lessee  die  before  he  enter,  yet  his  executors  or  admi- 
nistrators may  enter,  because  he  presently  by  the  lease  has  an  interest 
in  him :  so  if  it  be  made  to  two,  and  one  die  before  entry,  his  interest 
shall  survive  (o).  This  interesse  termini  is  in  the  lessee,  whether  the 
lease  be  made  to  commence  immediately  or  at  a  future  day  (p). 


"  Void  "  means 
at  the  Election 
of  the  Lessor. 


Sect.  16. —  Void  or  Voidable. 
When  a  lease  contains  a  proviso  or  condition  that  on  breach  of  any 
of  the  covenants,  the  lease  "  shall  cease,  determine  and  be  utterly 
void,  to  all  intents  and  purposes  whatsoever,"  such  words  will  be 
construed  to  mean  void  at  the  election  of  the  lessor  (g).  The  lessee 
will  not  be  allowed  to  take  advantage  of  his  own  wrongful  act  or 
oniission,  and  to  say  that  thereby  the  lease  has  become  void  (?•)■  The 
lessor  must  do  some  act  evidencing  his  intention  to  enter  for  the  for- 
feiture and  determine  the  lease  {s) ;  and  the  lease  will  be  avoided  from 
that  time  only;  but  previous  arrears  of  rent  may  be  sued  for,  although 


(0  Cole  Ejec.  72,  287,  459;  Doe  d. 
Paraley  v.  Day,  2  Q.  B.  156  ;  Ryan  v.  Clark, 
14  Q.  B.  73;  7  D.  &  L.  8. 

(/r)  Ante,  3. 

(/)  2  Blac.  Com.  270. 

(w)  Neale  v.  Mackenzie,  1  M.  &  W.  747  ; 
2  Gale,  174;  in  error,  reversing  S.  C,  2  C, 
M.  &  R.  84;   1  Gale,  119;   5  tyr.  HOG. 

(n)   Holgate  v.  Kay,  1  C.  &  K.  341. 

(o)  Co.  Lit.  46  b,  270  b. 

(  p)  Com.  Dig.  tit.  Exiates  (G.  14). 

(q)  Roberts  V.  Davey,  4  B.  &  Ad.  667; 
Fennington  v.   Cardule,  3   H.  &   N.  Qo^  ;    1 


Smith,  L.  C.  19  (4th  ed.)  ;  Cole  Ejec.  408. 

(r)  Rede  V.  Farr,  6  M.  &  S.  121  ;  Doe  d. 
Bryan  v.  Bancks,  4  B.  &  A.  401  ;  Arnshi/  v. 
Woodward,  6  B.  &  C.  519 ;  6  D.  &  R.  536 ; 
Roberts  v.  Davey,  4  B.  &  Ad.  664;  Doe  d. 
Nash  V.  Birch,  1  M.  &  W.  402  ;  Tyr.  &  Gr. 
769  ;  Reid  v.  Parsom,  2  Chit.  R.  247. 

{s)  Roberts  v.  Davey,  4  B.  &  Ad.  664; 
Arnsby  v.  Woodward,  6  B.&C.519;  9D. 
&  R.  536;  Fenn  d.  Matthews  v.  S7nart,  12 
East,  444,  451  ;  Baylis  v.  Le  Gros,  4  C.  B., 
N.  S.  537. 
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upon  re-entry  the  lessor  is  to  have  the  premises  again  "as  if  the  said    Chapter  IV. 

indenture  had  never  been  made"  (t).     So  the  lessor  may  sue  for  any  ^ — '- — ■ 

previous  breaches  of  covenant  to  repair,  &c.  (m).  The  lessor  cannot 
avoid  the  lease  after  he  has  parted  with  the  reversion  (x).  Nor  can 
the  grantee  of  the  reversion  avoid  the  lease  for  a  forfeiture  committed 
before  the  reversion  was  conveyed  to  him  (//).  The  lessor  may  enter 
and  take  actual  possession  at  any  time  after  the  forfeiture  has  accrued 
and  before  he  has  waived  such  forfeiture  (z),  but  not  afterwards  {a). 
The  bringing  of  an  ejectment  for  the  forfeiture  is  equivalent  to  an 
entry,  and  amounts  to  an  election  to  determine  the  term  from  the  day 
on  which  the  plaintiff  claims  to  be  entitled  to  possession,  so  as  to 
prevent  the  recovery  of  any  subsequent  rent  (&).  No  act  or  intimation 
of  election  on  the  part  of  the  plaintiff  to  avoid  the  lease  is  necessary 
before  bringing  an  ejectment  (c) ;  unless,  indeed,  the  lease  be  for  a  lite 
or  lives  (c?).  But  no  such  election  will  avail,  nor  can  an  entry  or 
ejectment  be  supported  after  the  lessor  has  waived  the  forfeiture  by  the 
acceptance  of  subsequent  rent  or  otherwise  (e),  provided  he  then  knew 
of  the  forfeiture,  but  not  otherwise  (/'). 

A  lease  by  deed  may  be  avoided  by  matter  ex  post  facto,  as  1.  By  What  avoids  a 
erasure,  interlineation,  or  other  alteration  in  any  material  part  {(/).  ^^^^' 
A  deed  executed  with  blanks  in  material  parts,  whereby  it  is  incapable 
of  having  any  operation,  and  afterwards  filled  up  and  delivered  by 
another  person,  in  the  absence  of  the  party  who  has  executed,  and 
unauthorized  by  instrument  under  seal,  is  invalid  (A).  The  addition 
by  a  stranger  of  a  seal  to  an  instrument  signed  only,  renders  it  void(i). 
Where,  by  agreement  between  plaintiff  and  defendant,  a  house.  No. 
38,  was  let  to  the  plaintiff,  and  after  the  agreement  was  executed  and 
delivered  to  the  plaintiff  the  number  was  altered  to  35,  but  it  did  not 
appear  by  whom.  No.  35  being  in  fact  the  house  let ;  it  was  held  that 
the  agreement  might  be  given  in  evidence  in  an  action  for  an  excessive 


(t)  Hartslwrne  v.  Watson,  4  Bing.,  N.  C. 
178;  Load  V.  Green,  15  M.  &  W.  216,  223; 
Selby  V.  Browne,  7  Q.  B.  620  ;  Franklin  v. 
Carter,  1  C.  B.  750;  3  D.  &  L.  213;  Johns 
V.  Whitley,  3  Wils.  127. 

(u)  Woolcock  V.  Dew,  1  F.  &  F.  337; 
Davies  v.  Underwood,  2  H.  &  N.  573. 

(*)  Fenn  d.  Matthews  v.  Smart,  12  East, 
4-11,  451  :  Doe  d.  Marriott  v.  Edwards,  5  B. 
&  Ad.  1065  ;  Doe  d.  Prior  v.  Ongley,  10  C. 
B.  25. 

(y)  Fenn  d.  Matthews  v.  Smart,  12  East, 
4H. 

(?)  Davis  V.  Burrell,  10  C.  B.  821  ; 
Baylis  V.  Le  Gros,  4  C.  B.,  N.  S.  537. 

(a)  Arnshy  v.  Woodward,  6  B.  &  C.  519  ; 
9  D.  &  R.  536  ;  Doe  d.  Griffith  v.  Pritchard, 
5  B.  &  Ad.  765 ;  2  N.  &  M.  489  ;  Cole 
Ejec.  408. 

(ft)  Jones  V.  Carter,  15  M.  &  W.  718; 
Franklin  v.  Carter,  ]  C  B.  750;  3  D.  &  L. 
213;   Cole  Ejec.  82,  408. 


(c)  Hyde  V.  Watts,  12  M.  &  W.  254;  1 
D.  &  L.  479 ;   1  Smith,  L.  C.  20  (4th  ed.)- 

(«?)  Co.  Lit.  218;  2  Rep.  53  a;  1  Wms. 
Saund.  287  d  (n.)  ;  4  Tyr.  625. 

(e)  Doe  d.  Giijfith  v.  Pritchard,  5  B.  & 
Ad.  765  ;  2  N.  &  M.  489  ;  Doe  d.  Gatehouse 
V.  Rees,  4  Bing.,  N.  C.  384  ;  Lit.  s.  131  ; 
Co.  Lit.  211  b. 

(/)  Doe  d.  Gregson  v.  Harrison,  2  T.  R. 
425  ;  Goodright  d.  Walter  v.  Davids,  2  Cowp. 
803  ;  Duppa  v.  Mayo,  1  W^ms.  Saund.  288  a, 
b,  n.  (16);  Pennant's  case,  3  Co.  R.  64  b  ; 
Cole  Ejec.  408,  409. 

(g)  2  Blac.  Com.  308;  Bennett  v.  Vade, 
2  Atk.  327  ;  Miller  v.  Maynwaring,  Cro. 
Car.  399 ;  Bull.  N.  P.  267  ;  "  Rex  v.  Beck,  2 
Stra.  1160. 

(h)  Hihhlewhite  v.  M' Marine,  6  M.  &  W. 
200. 

(i)  Davidson  v.  Cooper,  11  M.  &  W.  778; 
1  D.  &  L.  377. 
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Chapter  TV.   distress,  in  which  the  demise  was  admitted,  to  show  the  terms  of  the 
_ii^^'  ^^'       hulding(j).     If  a  deed  be  altered  by  a  stranger  in  a  point  not  ma- 
'  terial,  the  deed  is  not  avoided  ;  but  it  is  otherwise  if  it  be  altered  by 

a  stranger  in  a  ])oint  material ;  for  the  witnesses  cannot  prove  it  to  be 
the  act  of  the  party  where  there  is  any  material  difference :  an  imma- 
terial alteration,  however,  does  not  change  the  deed,  and  consequently 
the  witnesses  may  attest  it  without  danger  of  perjury ;  but  if  the  deed 
be  altered  by  the  party  himself,  though  in  a  point  not  material,  yet  it 
avoids  it,  for  the  law  takes  every  man's  act  most  strongly  against 
liimself.  Alterations  made  in  a  deed  by  the  grantee,  after  the  execu- 
tion thereof,  though  material,  will  not  prevent  the  deed  being  received 
in  evidence  on  his  behalf  to  show  the  estate  which  passed  by  it,  and 
which  was  not  divested  by  these  alterations  (k).  If  there  be  seveial 
covenants  in  a  deed,  and  one  of  them  be  altered,  this  destroys  the 
whole  deed,  for  it  cannot  be  the  same,  unless  every  covenant  of  which 
it  consists  be  the  same  also.  2.  By  breaking  off  or  defacing  the  seal, 
unless  indeed  it  be  done  by  accident ;  thus  on  an  indenture  to  lead  the 
use  of  a  common  recovery  b^ing  offered  in  evidence  with  the  seals 
torn  off,  yet  it  being  ])roved  to  have  been  done  by  a  httle  boy,  the 
indenture  was  allowed  to  be  read.  3.  By  delivering  it  up  to  be 
cancelled.  But  the  cancelhng  of  a  lease  .by  the  mutual  consent  of 
both  parties  does  not  destroy  the  term  vested  in  the  lessee,  and  the 
lessor  may  therefore  maintain  an  action  of  debt  on  the  demise  for  the 
recovery  of  the  rent(/);  notwithstanding  such  cancellation,  the  deed 
may  be  given  in  evidence  to  show  that  the  estate  passed  (m).  4.  By 
the  disagreement  of  those  whose  concurrence  is  necessary  in  order 
for  the  deed  to  stand ;  as  the  husband,  where  a  wife  is  concerned  ;  an 
infant,  or  a  person  under  duress,  when  those  disabilities  are  removed, 
and  the  like.  5.  By  the  judgment  or  decree  of  a  court  of  judica- 
ture (w)-  A  proviso  or  condition  in  a  lease,  that  upon  non-payment  of 
rent,  or  non-performance  of  covenants,  or  upon  the  bankruptcy  of  the 
lessee,  or  upon  any  other  like  event,  the  lease  shall  become  utterly 
void,  means  voidable  only,  i.e.  void  at  the  election  of  the  lessor, 
who  must  by  some  act  testify  his  election  to  avoid  the  deed  ;  which 
will  become  void  from  that  time  only  :  but  previous  arrears  of  rent, 
and  damages  for  previous  breaches  of  covenant  may  be  recovered  after 
the  deed  has  been  so  avoided  (o).  Where  a  lease  was  granted  to  a 
man  on  his  fraudulent  representation  that  he  intended  to  use  the  pre- 
mises for  carrying  on  a  lawful  trade,  he  intending  at  the  time  to  use 

(j)  Hiitchins  V.  Scott,  2  M.  &  W.  809 ;  v.  Fitzgerald,   16   Q.   B.  432;    Stewart  v. 

Stewart  v.  Aston,  8  Irish  Com.  L.  R.,  N.  S.  Aston,  8  Irish  L.  R.,  N.  S.  35. 
35.  {n)  2  Blac.  Com.  308. 

\k)  Stewart  v.  Aston,  8  Irish  L.  R.,  N.  (o)  Cole  V.]ec.  407;    Harfshorne  v.  Wat- 

S.  35.  smi,  4  Ring.,  N.  C.  178  ;     IVoolcock  v.  Deiv, 

(I)  Lord  Ward  v.  Lumley,  5  H.&  N.  87,  1  V.  &  F.  337;    Davies  V.  Underwood,  2  H. 

6S6  ;  29  L.  J.,  Kxch.  322. '  &  N.  573. 

()«)   Tlie  Agricultural  Cattle  Insurance  Co. 
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them,   and  afterwards  usino    them,  as  a  brothel,  the    representation   Chapter  IV. 

bein"'  collateral  to  the  agreement,  was  held  not  to  avoid  the  lease  (p).  '- — '- — 

An  assignment  of  a  lease  obtained  by  false  and  fraudulent  representa- 
tions is  not  void  at  law,  where  something  more  than  a  simple  avoid- 
ance of  the  deed  is  necessary  to  do  complete  justice  between  the 
parties  (q).  In  covenant  for  rent,  it  is  a  good  defence  that  the  pre- 
mises were  demised  by  the  plaintiff  to  the  defendant  for  the  express 
purpose  of  being  used  for  boiling  oil  and  tar,  contrary  to  the  provisions 
of  the  Building  Act(r). 

Sect.  17. —  Operation  as  a  Lease  or  an  Agreement  only. 

Before  the  1st  October,  1845,  it  was  frequently  a  question  whether  Law  before 
a  particular  instrument  amounted  to  an  actual  lease  or  only  to  an  ^*='-  ^'  '^*^' 
agreement  for  a  lease.      The  decisions    upon   this  point  were  very 
numerous  and  conflicting  (s) ;  but  it  is  considered  unnecessary  to  en- 
cumber the  present  edition  with  them.     For  by  8  &  9  Vict.  c.  106,  s.  3,  8  &  9  Vict. 
" a  lease  reqtdred  by  law  to  he  in  writing"  i.  e.  all  leases  except  those  '^'       >^-    ' 
not  exceeding  the  term  of  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord  during  such  term  amounts  to 
two-third  parts  at  least  of  the  full  improved  value  of  the  thing  de- 
mised (0,  "made  after  the  1st  day  of  October,  1845,  shall  be  void  at  law 
unless  made  hy  deedr 

A  contract  not  under  seal  made  since  the  1st  October,  1845,  for  a  Present  Law. 
longer  term  than  three  years,  or  for  three  years  to  begin  from  a  sub- 
sequent day,  or  even  for  a  less  term  if  the  rent  reserved  is  less  than 
two-thirds  of  the  full  improved  value  of  the  thing  demised,  cannot 
operate  as  a  lease,  or  create  any  term,  it  being  "  void  at  law"(iO.  But 
it  may  operate  as  an  agreement  for  a  lease,  and  be  enforced  in  equity 
by  a  decree  for  a  specific  performance,  with  costs  (v),  and  if  it  contain 
any  stipulation  for  a  lease  to  be  prepared  (and  perhaps  without  any 
such  express  stipulation),  an  action  at  law  may  be  maintained  upon 
it  for  not  granting,  or  not  accepting,  as  the  case  may  be,  a  lease  pur- 
suant to  such  contract  (x) :  but  not  an  action  for  not  giving  possession 
at  the  time  appointed  for  the  commencement  of  such  lease,  because 
the  possession  bargained  for  is  not  a  possession  as  tenant  at  will  or 
from  year  to  year,  but  a  possession  for  a  term  of  years  to  be  created 
by  the  lease  (y).  Such  last-mentioned  action  may  be  supported  when 
the  contract  is  for  a  less  term  than  three  years  (z).  Even  when  the  Effect  of  Entry 
contract  is  for  more  than  three  years,  if  the  tenant  be  allowed  to  enter  l" 


jease. 


(p)  Ferct  V.  Hill,  15  C.  B.  207.  130—146. 

(f/)  Stewart  v.  Aston,  8  Irish  L.  R.,  N.  (0  29  Car,  2,  c.  3,  ss.  1,2. 

S.  35  ;    but  see  Evans  v.  Edmonds,  13  C.  B.  \u)  Slratton  v.  Petlit,  16  C.  B.  420. 

777  ;   Canham  v.  Barry,  15  C.  B.  597.  {v)   Parker  v.  Tasivell,  2  De  G.  &  J.  559  ; 

(r)   Gas  Light  Co.  v.  Turner,  7  Scott,  779 ;  27  L.  J.,  Chan.  812. 

8  Scott,  609;   5  Bing.,  N.  C.  666  ;   6  Bing.,  (a)   Bond  v.  Roslin^,  30  L.  J.,  Q.  B.  227. 

M.  C.  324.  ly)    Drury  v.  Macuamara,  5  E.  &   B.  612. 

(s)  See  the  7th  edit,  of  this   work,  pp.  {z)  Jinks  v.  Edwards,  11  Exch.  775. 
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ClIAPTF.R   IV 

Sect.  17. 


Lease  or 
Agreement  for 
'I'liree  Years 
or  less. 


aiul  take  possession  under  sncli  contract,  and  pays  any  of  the  rent 
therein  ex|>ressed  to  be  reserved,  a  tenancy  from  year  to  year  will  be 
thereby  created  upon  the  terms  of  such  contract,  so  far  as  they  are 
applicable  to  a  yearly  tenancy  (a).  Actual  payment  of  rent  is  not 
always  essential ;  but  if  such  payment  be  allowed  to  stand  over  by 
mutual  consent,  that  is  sufficient  {b) ;  payment  of  the  rent  does  not 
of  itself  create  a  tenancy  from  year  to  year,  but  is  onlt/  evidence  from 
which  a  jury  may  find  the  fact(c).  Where  payment  of  rent  unex- 
j)lained  would  ordinarily  imply  a  yearly  tenancy,  it  is  open  to  the 
payer  or  receiver  of  such  rent  to  prove  the  circumstances  under  which 
such  payment  was  made  for  the  purpose  of  repelling  such  implica- 
tion (d).  Until  there  has  been  a  payment  of  rent  or  something 
equivalent  to  such  payment,  a  distress  cannot  be  made  for  the  rent 
exjiressed  to  be  reserved,  no  actual  tenancy  at  an  agreed  rent  having 
been  created  (e).  But  it  is  otherwise  with  respect  to  a  mere  agree- 
ment for  a  lease  which  contains  an  express  stipulation  for  an  inter- 
mediate tenancy  at  the  rent  and  subject  to  the  covenants  and  conditions 
therein  mentioned  until  the  lease  shall  be  prepared.  A  yearly  tenancy 
created  by  entry  under  the  contract,  and  payment  of  any  of  the  rent 
therein  mentioned  (or  anything  equivalent  to  such  payment),  may  be 
determined  at  the  end  of  the  first  or  any  subsequent  year  of  the  term 
mentioned  ui  the  contract,  by  the  usual  notice  to  quit  (/)  :  and  at 
the  end  of  the  term  mentioned  in  the  contract  the  tenancy  will  expire 
without  any  notice  to  quit(</).  When  the  contract  is  for  a  lease  for 
twenty-one  years,  determinable  in  the  usual  manner  at  the  end  of  the 
first  seven  or  fourteen  years,  the  tenant  cannot  quit  at  the  end  of  the 
first  seven  or  fourteen  years,  without  any  previous  notice  (h). 

It  is  very  seldom,  if  ever,  that  any  question  arises  whether  a  con- 
tract for  less  than  three  years  amounts  to  a  lease  or  only  to  an  agree- 
ment. It  depends  upon  the  intention  of  the  parties,  to  be  collected 
from  the  writing,  and  from  collateral  circumstances.  If  it  contains 
words  of  present  demise  ("  doth  agree  to  let,  &c."),  although  to  hold 
from  a  subsequent  day,  it  will  amount  to  a  lease,  notwithstanding  a 
more  formal  lease  is  stipulated  for,  that  being  considered  only  as  a 
further  assurance  (i).      The  question   in  such  cases  is,  whether  the 


(a)  Cole  Ejec.  34,  222,  44'4 ;  Doe  d. 
Rigge  V.  Bell,  5  T.  R.  471  ;  2  Smith,  L.  C. 
84,  86  (4tli  ed.)  ;  Tress  v.  Savage,  4  E.  & 
B.  36  ;  Doe  d.  Pennington  v.  Taniere,  1 1  Q. 
B.  9S8,  1013 ;  Lee  V.  Sinith,  9  Exch.  662  ; 
Beale  v.  Sanders,  3  Bing.,  N.  C.  850 ; 
Richardson  v.  Giffard,  1  A.  &  E.  52;  2  N. 
&  M.  325  ;  Clayton  v.  Blakey,  8  T.  R.  3  ;  2 
Smith,  L.  C.  88. 

(ft)  Cox  V.  Bent,  5  Bing.  185  ;  2  Moo.  & 
P.  281  ;  Vincent  v.  Godson,  24  L,  J.,  Chan. 
122;  Cole  Ejec.  444. 

(c)  Jones  V  Shears,  4  A.  &  E  832  ;  Finley 
V.  The  Bristol  and  Exeter  R.  Co.,  7   Exch. 


415,  420;   Cole  Ejec.  444. 

(rf)  Due  A.  Lord  v.  Crago,  6  C.B.  90  ;  17 
L.  J.,  C.  P.  263  j  Cole  Ejec.  444. 

(e)  Hegan  v.  Johnson,  2  Taunt.  148 j 
Dunk  V.  Hunter,  5  B.  &  A.  322. 

(/)  Doe  d.  Thomson  v.  Amey,  12  A.  & 
E.  476  ;  4  P.  &  D.  177  ;  Cole  Ejec.  36,  222, 
444. 

(g)    Tress  v.  Savage,  4  E.  &  B.  36. 

(/()   Chapman  v.  Towser,  6  M.  &  W.  100. 

(i)  Poole  V.  Bentley,  12  East,  168  ;  Pinero 
V.  Judson,  6  Bing.  206  ;  Anderson  v.  The 
Midland  R.  Co.,  30  L.  J.,  Q.  B.  94. 
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parties  intended  to  create  a  tenancy  before  the  execution  of  any  further  Chapter  IV. 

instrument  (k).     An  instrument  containing  an  express  proviso  that  it — ^ — 

shall  not  operate  as  a  lease  but  only  as  an  agreement,  will  be  construed 
to  be  a  mere  agreement,  notwithstanding  it  contains  words  of  present 
demise  (/).  But  if  it  contains  a  clause  to  the  following  effect,  viz. : 
"  And  it  is  hereby  mutually  agreed  that  these  presents  shall  operate 
as  an  agreement  only,  and  that  imtil  a  lease  shall  be  executed,  the 
rents,  covenants  and  agreements  agreed  to  be  therein  reserved  and 
contained  shall  be  paid  and  observed,  and  the  several  rights  and 
remedies  shall  be  enforced,  in  the  same  manner  as  if  the  same  had 
been  actually  executed ;"  and  the  tenant  enters  into  possession  under 
such  agreement,  the  concluding  stipulation  will  create  an  actual 
tenancy  at  a  fixed  rent,  for  which  a  distress  may  be  made  (m).  So 
where  an  agreement  for  a  lease,  to  contain  certain  specified  covenants, 
concluded  thus :  "  And  in  the  meantime  and  until  such  lease  shall  be 
executed,  to  pay  the  said  yearly  rent,  and  to  hold  the  same  premises, 
subject  to  the  covenants  above  mentioned :"  held,  that  the  latter 
words  amounted  to  an  actual  demise  (/i). 

When  an  intended  lessee  enters  into  possession  under  a  mere  agree-  Effect  of  Entry 
ment  for  a  lease  (not  amounting  to  an  actual  demise),  he  becomes  A^veemenrfor 
tenant  at  will,  and  when  he  pays  any  part  of  the  stipulated  yearly  a  Lease, 
rent,  or  does  anything  equivalent  to  part  payment  (o),  he  becomes 
tenant  from  year  to  year,  upon  the  terms  of  the  intended  lease,  so  far 
as  they  are  applicable  to  a  yearly  tenancy,  and  he  is  entitled  to  the 
usual  notice  to  quit(p).     A  stipulation  for  a  two  years'  notice  to  quit 
is  inapplicable  to  such  a  tenancy  (q) :  so  is  a  covenant  to  paint  in  every 
third  year  of  the  term,  or  to  do  extensive  repairs  or  alterations  at  the 
commencement  (r) :  but  until  the  tenant  pays  part  of  the  agreed  rent, 
or  does  something  equivalent,  an  actual  tenancy  at  an  agreed  rent, 
recoverable  by  distress,  is  not  created  (s) :  unless  indeed  the   agree- 
ment contains  words  creating  an  actual  tenancy  in  the  meantime^  until 
the  intended  lease  shall  be  executed  (/). 


Sect.  18. — Leases  under  Powers  {u). 
(a)   Generally. 
The  rules  for  the  construction  of  powers  of  leasing  have  been  vari-  Construction 
ously  laid  down  by  different  judges,  who  have  severally  declared  that  "'"Po^^'^s- 

(k)  Cole  Ejec.  222  ;    Chit,  on  Contracts,  E.  &  B.  255  ;    Bennett  v.  heland,  E.,  B.  & 

282  (5th  ed.) ;    and  see  the  7th  edit,  of  this  E.  ^26  ;  28  L.  J.,  Q.  B.  48  ;  Cole  Ejec.  34, 

work,  pp.  130-146.  222,  444. 

(0  Perring  v.  Brook,  1    Moo.  &  R.  510  ;  (q)    Tooker  v.  Smith,  1  H.  &  N.  732. 

7  C.  &  P.  360.  Ir)  Pinero  v.  Judson,  6  Bing.  206. 

(m)  Anderson  v.  The  Midland  R.  Co.,  30  (.5)    He^an    v.    Johnson,    2    Taunt.    147  ; 

L.  J.,  Q.  B.  94.  Dunk  v.  Hunter,  5  B.  &  A.  322. 

(n)  Pinero  v.  Judson,  6  Bing.  206.  (O  Pinero  v.  Judson,  6  Bing.  206  ;    An- 

(0)  Ante,  144.  derson  v.   The  Midland  R.   Co.,  30  L.  J.,  Q. 

ip)  Doe   d.    Thompson  v.  Amey,  12  A.  &  B.  94. 

E.  476;    4  P.  &  D.  177;    Bowes  v.  Croll,  6  (^u)  These   are  fully  and  very  learnedly 
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Usual  requi- 
sites of  Leases 
under  Powers. 


Chapter  IV.  they  must  be  construed  strictly  (v),  liberally  (x),  indifferently,  without 
' — ' —  leaning  to  either  side  (y);  equitably  in  favour  of  the  donee  (z),  favour- 
ably for  the  donee  {a) ;  strictly  for  the  tenant  for  life,  and  liberally 
for  the  remainder-man  (6).  It  seems,  however,  to  be  agreed  that 
powers  must  be  construed  according  to  the  intention  of  the  parties  (c). 
And  so  that  the  estate  itself,  which  is  subjected  to  the  power,  shall 
not  be  destroyed  by  the  exercise  of  it(c?).  It  is  the  duty  of  the  court 
to  support  a  power,  if  possible,  and  to  give  effect  to  its  execution,  if 
it  is  not  exercised  from  improper  motives  or  for  improper  objects  (e). 
Many  defects  in  leases  under  powers  are  now  remedied  by  12  &  13 
Vict.  c.  26,  as  amended  by  13  Vict.  c.  17  (/). 

When  powers  to  lease  are  given,  it  is  usually  required  that  the  best 
rent  shall  be  reserved  which  can  be  obtained  ;  that  the  leases  shall 
be  in  possession  and  not  in  reversion ;  that  all  the  usual  and  proper 
covenants  shall  be  inserted  ;  and,  lastly,  that  there  shall  be  a  pro- 
viso for  re-entry  on  breach  of  any  of  the  covenants.  The  first  of 
these  requisites  will  be  considered  in  the  subject  of  reservation  of 
rent(^).  The  others,  in  their  order,  will  constitute  the  subject  of 
this  section,  after  first  premising  a  few  observations  on  leases  granted 
under  powers  generally  ;  with  respect  to  the  sort  of  lease  which  may 
be  granted  ;  the  persons  by  whom  the  power  may  be  executed ;  and 
the  mode  of  execution. 
What  sort  of  Powcrs  to  lease  for  lives  or  years,  may  be  executed   by  a  lease, 

granted™'*^  ^  either  absolutely  for  certain  lives,  or  a  certain  number  of  years ;  or 
conditionally  for  a  number  of  years  determinable  upon  a  life  or 
lives  (h).  Where  one  had  power  to  make  leases  for  the  lives  of  three 
persons,  and  he  made  a  lease  to  them  for  their  three  lives,  and  the  life 
of  the  longer  liver  of  them,  it  was  held  to  be  within  the  power  (i). 
So  a  lease  to  one  for  three  lives,  or  to  three  for  their  lives,  is  all 
one  (j) ;  but  a  power  to  make  a  lease  for  three  lives  is  not  well  exe- 
cuted by  a  lease  for  ninety-nine  years,  determinable  upon  three 
lives  {k).  Where  an  estate,  the  greater  part  of  which  was  in  lease, 
either  for  years  certain  not  exceeding  twenty-one,  or  for  longer  terms 


treated  of  in  Sugden  (Lord  St.  Leonards) 
on  Powers,  711 — 835  (8th  ed.),  to  which  we 
shall  frequently  refer. 

(v)  Fitzwilliam' s  case,  6  Rep.  32. 

(x)  Right  d.  Bassett  v.  Tliomas,  3  Burr. 
H41  ;  1  W.  Blac.  446;  Berry  v.  White, 
Bridgm.  by  Bann.  90. 

(«/)  Gnodiitle  d.  Clarges  v.  Funucan,  2 
Doug.  573  ;  Doe  d.  Earl  of  Jersey  v.  Smith, 
7  Price,  313. 

(«)    Ward  V.  Hartpole,  3  Bligh,  470,  485. 

{a)  O.  Bridgm.  by  Bann.  90,  93. 

(b)  Orhy  v.  Mohuii,  Gilb.  Eq.  Rep.  58  ; 
Taylor  d.  Atkyiis  v.  Horde,  1  Burr.  GO,  125. 

(c)  Gondtitle  v.  Futiuraii,  2  Doug.  573, 
574;  Hawkins  v.  Kemp,  3  East,  41'1  ;  Po- 
7iicroy  V.  Partington,  3  T.  R.  6G5  ;  Doe  v. 
Rendle,  3  M.  &r  b.  99  ;    Sug.  Pow.  713,  73i; 


1  Piatt  on  Leases,  397,  398. 

{d)  Powell  on  Powers,  407;  Sug.  Pow. 
736;   Winter  v.  Loveday,  Carth.  428. 

(e)  Carver  v.  Richards,  29  L.  J.,  Chan. 
357;  6  Jur.,  N.  S.  410. 

(/)  See  post,  158;  also  Chap.  XXVIL 
in  which  those  acts  are  set  out  verbatim. 

("■)  Chap.  IX.,  Sect.  2(e). 

(h)  Commons  v.  Marshall,  6  Bro.  P.  C. 
168;  Sug.  Pow.  409,  737. 

(i)  A  hop  V.'  Pine,  3  Keb.  44;  Doe  v. 
Hardwicke,  10  East,  549;  Sug.  Pow.  744; 
Bac.  Abr.  tit.  Leases  (I.  11). 

{j)  Batigh  V.  Haynes,  Cro.  Jac.-76. 

(A)  Whitlock's  case,  8  Co.  R.  69  b  ;  Rattle 
V.  Popham,  2  Stra.  992  ;  Churchman  v.  Har- 
vey, Ambl.  -335  ;  Bac.  Abr.  tit.  Leases 
(L  11);   Sug.  Pow.  409,  410. 
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of  years  determinable  on  lives,  was  settled  on  several  tenants  for  life  Chapter  IV. 
in  succession,  with  remainders  in  tail ;  with  power  to  every  tenant  for  — ^^ — 1_ 
life  "  who  should  be  entitled  to  the  freehold  of  the  premises  or  any 
part  thereof,  when  he  should  be  in  the  actual  possession  of  the  same, 
or  any  part  thereof,  from  time  to  time,  by  indenture  to  make  leases 
of  all  or  any  part  or  parts  of  the  demesne  lands,  whereof  he  should  be 
in  the  actual  possession  as  aforesaid,  for  any  term  or  number  of  years, 
not  exceeding  twenty-one  years,  or  for  the  hfe  or  lives  of  any  one, 
two  or  three  person  or  persons  ;  so  as  no  greater  estate  than  for  three 
lives  should  be  at  any  one  time  in  being  in  any  part  of  the  premises  ; 
and  so  as  the  ancient  yearly  rent,  &c.  was  reserved  :  it  was  held,  - 
first,  that  the  power  only  authorized  either  a  chattel  lease  not  exceed- 
ing twenty-one  years,  or  a  freehold  lease  not  exceeding  three  lives: 
and  that  a  lease  by  a  tenant  for  life  for  ninety-nine  years  determinable 
on  lives,  as  it  might  exceed  twenty-one  years,  was  void  at  law,  and 
was  not  even  good  pro  tanto  for  the  twenty-one  years  (/).  Where  by 
a  marriao-e  settlement  the  husband  had  the  wife's  estate  for  life,  with 
a  power  to  grant  leases  for  twenty-one  years,  but  no  longer ;  and  in  ■ 
breach  of  the  power,  he  granted  a  lease  to  A.  for  ninety-nine  years, 
determinable  upon  lives;  and  the  wife  survived  him,  and  conveyed 
the  fee  to  B. ;  and  in  the  conveyance  was  recited  the  lease  to  A.,  who 
was  recognized  as  being  then  tenant  in  possession  of  the  estate,  at  the 
yearly  rent  reserved  :  on  an  action  of  ejectment  brought  by  B.  against 
the  assignee  of  the  lease,  it  was  held  that  the  lease  was  void,  and  the 
recital  only  matter  of  description  (m).  Under  a  power  to  lease  for 
years  or  lives,  with  or  without  covenants  for  renewals,  leases  for  999 
years  are  valid  {n).  A  man  having  a  power  may  do  less  than  such 
power  enables  him  to  do ;  or,  if  he  do  more,  it  shall  be  good  to  the 
extent  of  his  power :  thus,  if  a  man  have  power  to  lease  for  ten  years, 
and  he  lease  for  twenty  years,  the  lease  for  twenty  years  shall  be  good 
for  ten  years  of  the  twenty  in  equity  (o).  A  lease  for  fourteen  years 
is  warranted  by  a  power  to  lease  for  twenty-one  years  (p).  A  power 
to  lease  for  any  term  or  number  of  years  certain,  not  exceeding 
twenty-one  years,  will  warrant  a  lease  for  twenty-one  years  deter- 
minable at  the  option  of  the  lessee  at  the  end  of  the  first  seven  or 
fourteen  years  (rj),  A  power  to  lease  for  three  lives  may  be  executed 
by  a  lease  for  two  lives  (r),  A  power  to  lease  for  any  term  not 
exceeding  three  lives  «/it/ forty-one  years  will  warrant  a  lease  for  three 
lives  and  forty-one  years  to  commence  from  the  1st  of  November  pre- 

(/)  Roe  d.   Brune  v.  Prideaux,  10  East,  (o)   Mayor  of  London   v.    Tench,  7   Mod. 

158  ;  Sug.  Pow.  738.  173 ;    12  &  13  Vict.  c.  26,  s.  2. 

(»j)  Doe  d.  Biggs  v.  White,  2  D.  &  R.  (p)  Isherwood    v.   Oldknoiu,    3    M.   &   S. 

7lg.  382. 

(h)   SuQf.  Pow.  744;    Lord  Muskerri/   v.  (q)  Edwards  v.  Milhank,  4  Drew.  606; 

Chinnery,\\,\d.  932  ;    Muskerry  v.  Sheeny,  1  29  L.  J.,  Chan.  45  ;   Sug.  Pow.  742. 

H.  L.  Cas.  576  ;  Sug.  H.  L.  Cas.  465.  (r)  Sug.  Pow.  746,  pi.  26. 
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Chapter  IV.  ceding  the  day  of  the  death  of  the  survivor  of  the  cestuis  que  vie(s). 

'■ — ^ — '. —  A  tenant  for  life,  having  power  to  grant  building  leases  for  sixty-one 

years,  reserving  the  best  improved  ground  rent,  granted  a  lease  for 
that  term,  which  was  not  expressed  to  be  a  building  lease,  but  which 
contained  a  covenant  by  the  lessee  to  keep  in  repair  the  premises 
demised  (old  houses)  or  such  other  "  house  as  should  be  built  during 
the  term :"  it  was  held,  that  this  was  not  a  building  lease  within  the 
power,  and  that  such  a  lease  being  granted  by  tenant  for  life,  who  had 
a  bare  naked  power  without  any  legal  interest,  was  void,  and  not 
capable  of  being  confirmed  by  acceptance  of  rent  by  th€  remainder- 
man {t).  So  a  power  to  grant  long  leases  "  for  the  purpose  of  new 
building  or  effectually  rebuilding  and  repairing  any  messuage,  &:c. 
being  or  to  be  on  the  premises,"  is  not  well  executed  by  a  lease  con- 
taining a  covenant  effectually  to  repair,  as  it  is  not  equivalent  to  a 
covenant  effectually  to  rebuild  and  repair  {u).  Upon  a  power  to  grant 
building  leases,  such  a  lease  expressly  exempting  the  lessee  from 
rebuilding  in  case  of  fire,  and  by  another  clause  enabling  him  to  sur- 
render the  lease  upon  notice,  could  not  be  sustained  (x).  Lands  held 
on  a  lease  for  lives,  renewable  for  ever,  were  settled  on  one  for  life, 
with  a  power  for  him  and  all  other  persons  to  whom  any  use  was 
limited,  when  in  actual  possession,  to  demise  for  any  number  of  lives 
or  years  consistent  with  their  respective  interests  therein,  to  commence 
in  possession  and  not  in  reversion,  reserving  the  best  rents  without 
taking  any  fine :  the  tenant  for  life  granted  a  lease  at  a  farm  rent  for 
the  lives  of  three  persons  named,  with  a  covenant  that  on  the  failure 
of  any  of  the  lives,  the  lessor,  his  heirs  and  assigns,  would,  on  pay- 
ment of  five  pounds  as  a  fine,  add  to  the  time  and  term  of  the  lease 
another  life  from  time  to  time  for  ever ;  held,  that  this  lease  was  not 
warranted  by  the  power  (y).  Under  a  power  to  a  tenant  in  posses- 
sion to  let  all  or  any  part  of  the  premises,  so  as  the  usual  rents  be 
reserved,  a  lease  of  tithes,  which  had  never  been  let  before,  was  held 
void  (z).  A  lease  under  a  power  to  lease  in  possession  or  reversion, 
for  one  life  or  for  two  or  three  lives,  or  for  any  term  or  number  of 
years  determinable  upon  one  life  or  two  or  three  lives,  any  part  of  the 
premises  usually  so  letten,  does  not  authorize  a  lease  at  a  single  rent 
of  premises  under  the  power,  together  with  other  premises  to  which 
the  power  does  not  extend ;  but  joining  different  lands  in  one  lease 
which  are  all  under  the  power,  though  they  had  never  before  been  let 
by  a  single  demise,  is  not  objectionable  («).     A  power  to  demise  lands 

(s)  Re  Crommellin  Estate,  1  Ir.  Com.  L.  (y)  Clarke  v.  Smith,  9  CI.  &  F.  126 ;    Sug. 

R.,  N.  S.  182  ;  Sug.  Pow.  746.  H.  L.  Cas.  479. 

(t)  Jones  d.   Cowper   v.   Ferney,  Willes,  (a)  Pomeroy  v.  Partington,  3  T.  R.  665; 

169;   Sug.  Pow.  738.                      '  Sug.  Pow.  731,  pi.  12. 

(u)  Doe  A.  Dymoke  v.   Withers,  2   B.   &  (a)  Doe  d.  Earl  of  Egremont  v.  Stephens, 

Ad.  896.  6  Q.  B.  208  ;     Doe  d.  Earl  of  Egremont  v. 

(x)  Sug.  Pow.  743  ;    Stiles  v.  Cowper,  3  H'illiams,  11  Q.  B.  688. 
Atk.  692. 
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or  any  part  of  them  is  not  well  executed  by  a  demise  of  part  with    Chapter  IV. 
hberty  of  shooting  over  the  whole  (&).     But  the  right  to  shoot  and 


fish  over  the  lands  demised  may  be  excepted  and  reserved  to  the 
lessor  and  his  assigns  (c).  If  a  tenant  for  life  make  a  lease  without 
taking  notice  of  his  power,  it  shall  be  an  execution  of  his  power  to 
make  leases ;  for  otherwise  the  lease  shall  not  have  an  effectual  con- 
tinuance (d).  If  a  man,  having  a  power  annexed  to  his  estate,  charge 
his  estate,  and  afterwards  execute  his  power,  the  estate  which  rises 
by  the  execution  of  the  power  shall  be  subject  to  the  charge  during 
the  estate :  as  if  a  tenant  for  life,  with  power  to  make  leases,  grant  a 
rent-charge,  and  afterwards  make  a  lease,  the  lessee  shall  take  subject 
to  the  rent-charge  during  the  life  of  the  lessor  (e). 

If  a  power  be  to  a  man  and  his  assigns  to  make  leases,  &c.,  it  may  in  whom 
be  exercised  toties  quoties  (/),  and  will  run  with  the  estate  to  the  ^"^^"^^  ""^y 
assignee  in  deed  or  in  law,  and  go  to  his  executor,  or  to  the  assignee 
of  the  executor  (^),  It  is  no  objection  to  a  lease  under  a  power,  that 
it  is  in  trust  for  him  who  executes  the  power;  provided  the  legal 
tenant  be  bound  during  the  term  in  all  requisite  covenants  arvd  con- 
ditions (A).  But  where  by  a  marriage  settlement  a  power  was  given 
to  the  wife,  after  the  death  of  her  husband,  to  grant  leases  for  twenty- 
one  years,  reserving  the  best  rent,  &c.,  it  was  held  that  a  lease  by  the 
wife  to  a  second  husband  was  not  a  good  execution  of  the  power  (i). 
Where  trustees  are  invested  with  a  power  of  leasing,  they  must  exer- 
cise it  in  like  manner  as  a  trust  to  let  (j). 

Where  the  settlement  creating  the  power  makes  no  mention  of  the  Usual  Cove- 
covenants  to  be  contained  in  the  leases,  any  covenants  maybe  inserted  "^"  ^* 
or  omitted  according  to  the  agreement  of  the  parties,  provided  they 
do  not  amount  to  a  fraud  on  the  power  by  lessening  the  value  of  the 
reversion  {k).     In  general  there  must  be  a  covenant  for  payment  of 
rent  as  well  as  a  reservation  of  the  rent ;  for  under  a  mere  reservation 
it  cannot  be  payable  till  entry,  and  therefore,  in  fact,  may  never  be 
payable  during  the  term  :  besides,  if  there  be  no  covenant  to  pay  the 
rent,  the  lease  may  be  assigned  to  a  succession  of  beggars  (/).     There  Proviso  for 
must  also  be  a  clause  of  re- entry ;  else  the  ground  may  be  unoccupied     ^"^"  '^^' 
without  any,  or  at  least  a  sufficient,   distress  upon  it,  so   that   the 
remainder-man  can  neither  have  his  rent  nor  his  land  (m).     The  lessee 

(b)  Dayrell  v.  Hoare,  12  A.  &  E.  356  ;  4  Siig.  Pow.  fM8  ;   Bevan  v.  Habgood,  1  Johns. 

P.  &  D.  114.  &  Hem.  222 ;  30  L.  J.,  Chan.  107. 

(e)  Gnodtitle  v.  Funucan,  2  Doug.  566.  (i)  Doe  d.  Hartridge  v.  Gilbert,  5  Q.  B. 

{d)   1  Ventr.  228.  423  ;   1  D.  &  M.  429.     ' 

(e)  Sahbarton    v.   Sabbarton,    Ca.   temp.  (j)   Sutton  v.  Jones,  15  Ves.  588;    Sug. 

Hardw.  415.  Pow.  722. 

(/)  Sag.  Pow.  718.  (fe)    Goodtitle  v.  Funucan,  2  Doug.  575. 

ig)  How    V.     Whitfield,    1    Vent.    340;  (0    Taijlor  d.  Atkijns  v.  Horde,  1   Burr. 

Freeman,  476.  125. 

{h)  Taylor  d.  Atl;yns  v.   Horde,  1  Burr.  (m)    Doe  d.  Douglas  v.  Loch;  2  A.  &  E. 

124  ;     Wilson  V.  Sewell,  1  W.  Blac.  617  ;    4  705  ;   4  N.  &  M.  807. 
Burr.  1975  ;    Eitrl  of  Cardigan  v.  Montague, 
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Chapter  IV.   should  always  be  required  to  execute  a  counterpart  or  duplicate  of  the 
^'^^'^•^^'    -  lease,  even  where  that  is  not  expressly  prescribed  by  the  power ;  as 
Counterpart.      [^  generally  the  case. 

(b)  I71  Possession  or  Reversion. 

Leases  in  Pos-       In  all  well  drawn  powers  of  leasino-,  where  it  is  intended  that  a 
session  or  Re-    j  l^^  reversion  iiiay  be  eranted,  it  is  expressly  declared  so  ;  and  if 

a  reversionary  lease  is  not  to  be  granted,  it  is  expressly  declared  that 
the  lease  shall  be  made  to  take  effect  in  possession,  and  not  in  rever- 
sion, or  by  way  of  future  interest  (w).     Upon  a  general  power  to  make 
leases,  without  saying  more,  the  law  adjudges  that  the  leases  ought 
to  be  leases  in  possession,  and  not  leases  in  reversion,  or  in  futuro ; 
for  if  upon. such  power  a  lease  might  be  made  upon  a  lease,  the  party 
might,  by  making  infinite   leases,  detain  those   in  remainder  out  of 
possession  for   ever;  which  would  be  contrary  to  the  intent  of  the 
parties  and  against  reason  (o).     A  general  power  to  make  leases  for 
one-and-twenty  years  does  not  enable  the  party  to  make  such  a  lease 
in  reversion  (j9).     But  such  a  defective  lease  granted  since  12  &;  13 
Vict.  c.  26,  would  probably  be  cured  by  the  4th  section  of  that  act  (7). 
Under  a  power  to  make  leases  to  one,  two  or  three  persons,  the  donee 
of  the  power  cannot  make  a  lease  for  the  life  of  the  first  (unborn)  son 
of  J.  S.(r).     A  power  to  trustees  "to  lease  premises  for  a  term  not 
exceeding  twenty-one  years,  and  determinable  as  a  former  term  of 
ninety-nine  years  was  determinable,"  was  held  to  authorize  a  lease  in 
possession  only,  and  not  in  futuro ;  and   as  the  trustees  had  let  the 
premises  for  ten  years  determinable  as  in  the  original  lease,  and  after- 
wards relet  them  for  the  term  of  eleven  years,  before  the  expiration 
of  the  ten  years'  lease,  the  last  lease  was  held  void,  and  a  bad  execu- 
tion  of  the  power  (s):  but  such   a  lease  might  become  valid  under        I 
12  &;  13  Vict.  c.  26,  s.  4,  if  at  the  time  appointed  for  its  commence-        ^ 
ment  the  trustees  had  power  to  grant  such  a  lease.     A  tenant  for  life, 
having  power  to  lease  for  ninety-nine  years  from  the  time  of  executing, 
so  as  that  such  lease  or  leases  be  made  to  take  effect  in  possession,  or 
immediately  after  the   determination  of  the  leases  then  subsisting, 
reserving  the  best  and  most  beneficial  yearly  rents  to  be  incident  to 
the  immediate  reversion,  in  pursuance  of  one  entire  bargain,  granted, 
at  the  same  time,  in  1787,  two  leases,  one  for  thirty  years,  to  com- 
mence from  October,  1791,  on  the  expiration  of  an  existing  lease,  and 
the  other  for  sixty -three  years  from  October,  1821 :  it  was  held,  that 
the  second  lease  was  void  {t).     But  it   would    be  otherwise    under 

{n)  Sug.  Povv.  747.  (q)  See  post,  Chap.  XXVII. 

(0)  Sheecomb  v.  Hawkins,  Cro.  Jac.  .318;  (r)    Snotv  v.  Cutler,  T.  Ilaym.  163. 

Yelv.  222  ;   Brownl.  1  iS.  (s)  Shaw  v.  Summers,  3  Moo.  19G. 

{p)    Countess    of  Sussex    v.    WruUi,    Cro.  (0  Doc  d.  Sutton,  Bart.  v.  Harvey,  1  B. 

Eliz.  5  ;  Sug.  Pow.  749—752.  &  C.  42(3 ;   2  D.  &  II.  5Sy. 
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12  &  13  Vict.  c.  26,  s.  4,  if  the  tenant  for  life  lived  to  become  en-   Chapter  iv. 
titled  to  grant  such  second  lease.  ^^^'     ' 


version. 


If  there  be  a  power  to  make  leases  expressly  stated  to  be  in  posses-  On  what  Land 
sion,  which  attaches  upon  an  estate,  part  of  which  is  in  possession  ^ ^"-'y  ^"^'^l^- 
and  part  in  reversion  at  the  creation  of  the  power ;  the  donee  of  the 
power  may  immediately  make  leases  in  possession  of  the  estate  in 
reversion,  as  well  as  of  that  in  possession  ;  for  in  such  case  the  word 
"  possession  "  in  the  power  refers  to  the  lease,  and  not  to  the  land  {u) : 
but  it  seems,  that  if  a  power  enable  any  one  to  make  leases  in  rever- 
sion as  well  as  in  possession,  and  some  parts  of  the  land  subject  to 
the  power  be  in  possession,  and  other  part  of  it  in  reversion,  he  can- 
not make  a  lease  in  possession  and  another  lease  in  reversion  of  the 
same  land  ;  but  his  power  to  make  leases  in  reversion  will  be  confined 
to  such  land  as  was  not  then  in  possession  (x). 

Where  there  is  a  power  to  grant  leases  in  possession  only,  a  lease  What  is  a 
in  possession  is  not  contrary  to  the  power,  although  the  estate  at  the  ^^^^^ '"  ^^" 
time  of  granting  the  lease  was  held  by  tenants  at  will,  if,  at  the  time, 
they  receive  directions  from  the  lessor  to  pay  their  rent  to  the  lessee, 
to  which  they  assent  (y).     Where  a  tenancy  from  year  to  year  has 
expired,  but  the  out-going  tenant  has  a  customary  right  over  part  till 
a  future  day,  a  lease  in  possession  may  be  granted  (z).     Where  one 
under  a  power  to  lease  for  twenty-one  years  in  possession,  but  not  in 
reversion,  granted  a  lease  to  his  only  daughter  for  twenty-one  years, 
"to  commence  from  the  day  of  the  date  ;"  it  was  adjudged  a  good 
lease,  as  the  word  "from"  may  mean  either  inclusive  or  exclusive, 
according  to  the  context  and  subject-matter,  and  the  court  will  con- 
strue it  so  as  to  effectuate  the  deeds  of  parties,  and  not  to  destroy 
them  (a).     But  if  made  to  commence  only  a  day  after  the  execution 
of  the  lease,  it  was  not  good  at  common  law  or  in  equity  as  a  lease  in 
possession  (Z»).     Any  such   defect  would  now  be  cured   by  12  &  13 
Vict.  c.  26,  s.  4,  if  the  lessor  lived  till  the  day  appointed  for  the  com- 
mencement of  the  term.     Under  a  power  to  demise  for  twenty-one 
years  in  possession,  and  not  in  reversion,  a  lease  dated  17th  February, 
1802,  to  hold  from  the  25th  of  March  next  ensuing  the  date  thereof, 
is  good,  if  not  executed  and  delivered  till  after  the  25th  of  March,  for 
it  then  takes  effect  as  a  lease  in  possession,  with  reference  back  to  the 
date  actually  expressed  (c) :  but  under  a  power  to  lease  in  possession 

(u)  Powell  on  Powers,  425;    Bac.   Abr.  Freeman  v.    West,  2   Wils.    165;    Denn    v. 

tit.  Leases  (I.)  ;   Fox  v.  Prickwood,  Cro.  Jac.  Feartiside,  1  Wils.  176;   Att.-Gen.  v.  Countess 

3*7;     2   Bulstr.   210;     2   Roll.   Abr.    260,  of  Portland,  Cowp.  723;     Sug.  Pow.  760, 

pi.  5;  Sug.  Pow.  75.5.  761. 

(x)   Bac.  Abr.  tit.  Leases  (I.  11).  (6)  Pollard  v.  Greenvll,  1  Ch.  Cas.  10  ;    1 

{y)   Goodtitle    d.    Clarges   v.    Funucan,    2  Ch.  Rep.  184;    Doe  v.  Cafoer^  2  East,  375  ; 

Doug.  565;     Bac.  Abr.  tit.  Leases  (I.  11);  Bowes    v.    East    London    Water    Works  Co., 

Sug.  Pow.  762.  Jacob,  374;    Sug.  Pow.  760. 

{z)  Doe   V.    Snowden,    2   W.   Blac.  1224;  (c)    Doe  d.  Coxe   v.  Day,  10  East,  427; 

Doe  V.  Calvert,  2  East,  376  ;  Sug.  Pow.  763.  Sug.  Pow.  761,  pi.  43. 

(a)   Pugh  V.  Duke  of  Leeds,  Cowp.  714  j 
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Chapter  IV. 
Sect.  18. 


Effect  of  exist- 
injj  Leases. 


Leases  in  Pos- 
session or  Re- 
version. 


and  not  in  reversion,  a  lease  for  years  executed  on  the  29th  of  March 
to  the  then  tenant  in  possession,  to  hold  as  to  the  arable  land  from 
the  13th  of  February  preceding,  and  as  to  the  pasture  from  the  5th 
of  April  then  next,  under  a  yearly  rent  payable  quarterly  on  the  10th 
of  July,  10th  of  October,  lOth  of  January  and  10th  of  April,  was 
held  void  for  the  whole  ;  though  such  lease  were  according  to  the 
custom  of  the  country,  and  the  same  had  been  before  granted  by  the 
person  creating  the  power  (f/).  But  now  any  such  defect  would  be 
cured  by  the  12  &  13  Vict.  c.  26,  s.  4,  provided  the  lessor  were  living 
on  the  5th  of  April,  and  then  competent  to  grant  such  a  lease. 

The  circumstance  of  a  second  lease  for  years  being  granted  to  the 
same  lessee  who  holds  under  a  former  lease  (e),  to  commence  after  the 
expiration  of  such  former  lease,  does  not  operate  to  make  the  latter 
a  continuation  of  the  former  lease,  where  the  terms  are  granted  by 
difterent  deeds ;  although  the  residue  of  the  time  to  come  after  the 
former  lease,  together  with  the  period  for  which  the  latter  lease  is 
granted,  do  not  in  length  of  time  exceed  the  Hmits  fixed  by  the 
power ;  for  the  latter  will  notwithstanding  be  considered  as  a  rever- 
sionary lease,  as  much  as  if  it  had  been  granted  to  a  reversionary 
lessee  (/). 

If  a  man  have  power  to  make  leases  in  possession  or  reversion,  and 
he  make  a  lease  in  possession  once,  he  shall  never  afterwards  make  a 
lease  in  reversion,  for  he  has  an  election  to  do  the  one  or  the  other, 
but  not  both  {g).  Under  a  power  to  lease  in  possession  for  lives,  or 
for  years  determinable  on  lives,  a  man  cannot  make  an  absolute  lease 
in  possession  for  years  ;  but  he  may  make  an  absolute  lease  in  rever- 
sion for  years  (^).  Where  powers  were  given  to  make  leases  of 
present  but  not  of  future  interest,  and  so  as  the  same  should  go  with 
and  be  incident  to  the  remainder  and  reversion  ;  a  lease  with  a  rever- 
sion in  execution  of  those  powers  to  the  tenant  in  possession  of  the 
freehold,  his  heirs  and  assigns,  was  held  good,  because  "  heirs  and 
assigns"  meant  those  to  whom  the  remainder  and  reversion  would 
go(/«).  Where  one  having  power  to  make  leases  for  twenty-one  years 
in  possession  made  a  lease  to  A.  for  twenty-one  years  in  trust  for  the 
payment  of  debts,  but  the  lease  was  made  to  commence  from  a  time 
to  come,  and  so  not  jxirsuant  to  the  power,  yet  being  made  for  the 
payment  of  debts,  it  was  supported  in  equity  (z).  Most  defects  of 
this  sort  would  now  be  cured  by  12  &;  13  Vict,  c,  26,  s.  4(A). 


{d)  Doe  d.  Allan  v.  Calvert,  2  East,  376. 

(c)  As  to  the  effect  of  a  new  lease  ope- 
rating as  a  surrender  of  a  former  lease,  see 
post,  Chap.  VII.,  Sect.  3(c). 

(/)  Doe  d.  Pulteney  v.  Lady  Cava?!,  5  T. 
II.  567 ;    Smith  v.  Day,  2  M.  &  VV.  684. 


(g)  Winter  v.  Loveday,  1  Ld.  Raym. 
267  i  2  Salk.  537. 

(h)  Hotley  v.  Scott,  Lofft,  316. 

(t)  Pollard  V.  Greenvil,  1  Ch.  Cas.  10  ;  1 
Ch.  Rep.  184. 

{k)  Post,  Chap.  XXVIL 
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Chapter  IV. 
(c)   Usual  Covenants.  Sect.  18. 

The  question,  what  are  usual  covenants  in  a  lease  under  a  power  re-  What  are 
quiring  such  covenants,  is  a  question  of  fact  for  the  jury,  and  not  for  ^g^tg  withia 
the  court  (0-  It  depends  on  what  are  the  usual  and  customary  cove-  ^uch  Powers. 
nants  of  the  neighbourhood  (m):  but  it  has  been  held,  that  what  are 
the  "  usual  and  reasonable  covenants"  must  depend  on  the  leases  of 
the  same  land  in  existence  at  the  time  of  the  creation  of  the  power ; 
and  therefore  where  there  was  a  lease  of  lands  by  a  tenant  for  life 
under  a  power  requiring  the  usual  and  reasonable  covenants  to  be 
contained  in  the  lease,  and  as  to  one  portion  of  the  lands,  the  lease  in 
existence  at  the  time  of  the  creation  of  the  power,  contained  no  clause 
as  to  doing  suit  by  grinding  at  a  mill,  but  a  prior  expired  lease  did 
contain  a  reservation  to  that  effect;  and  as  to  another  portion,  there 
were  two  leases  in  existence  at  the  time  of  the  creation  of  the  power, 
the  last  executed  of  which  was  lost,  but  the  previous  one  contained 
such  a  reservation;  it  was  held,  that  a  lease  by  the  tenant  for  life  con- 
taining no  such  covenant  or  reservation,  was  altogether  void,  on 
account  of  the  omission  as  to  the  latter  portion  of  the  land,  though  it 
was  not  affected  by  the  omission  as  to  the  former  portion  (w).  Where 
the  power  required  that  all  usual  and  reasonable  covenants  should  be 
inserted,  and  an  old  lease  contained  a  covenant  to  do  suit  and  service 
in  the  courts  of  the  manor  of  W.,  and  to  pay  all  usual  fines  and 
amerciaments ;  and  in  the  new  lease  there  was  a  covenant  to  do  suit 
and  service,  but  not  a  covenant  to  pay  the  fines  and  amerciaments, 
and  it  appeared  that  no  courts  baron  or  customary  courts  had  been 
held  in  the  manor  for  above  a  century,  and  that  there  had  been  no 
freeholders  or  copyholders  within  the  manor  wdthin  living  memory ; 
it  was  held,  that  the  omission  in  the  covenant  was  reasonable  (o). 
Where  a  power  to  lease  was  given  upon  reserving  the  ancient,  usual 
and  accustomed  rents,  heriots,  boons  and  services ;  a  covenant  "  to 
keep  in  repair"  was  held  to  be  "  an  ancient  boon,"  and  the  omission 
of  it  was  deemed  fatal  (p).  Where  there  was  a  power  to  tenant  for 
life  to  lease  for  years,  with  the  usual  covenants,  &c.,  it  was  held,  that 
a  lease  made  by  him,  containing  a  proviso,  that  in  case  the  premises 
were  blown  down,  or  burned,  the  lessor  should  rebuild,  otherwise  the 
rent  should  cease,  is  void,  the  jury  finding  that  such  covenant  is  un- 
usual (5');  so,  a  covenant  not  to  assign  without  licence  does  not  come 
within  a  contract  to  grant  a  lease  with  common  and  usual  covenants  (r). 

(/)   Goodtitle  d.    Clarges  v.   Funucan,    2  474 ;    3  Moo.  339. 

Doug.  565-    Bennett  v.   Womack,  3  C.  &,  P.  (o)  Doe  d.  Earl  of  Egremont  v.  Williams, 

96  ;  Powell  on  Powers,  578.  11  Q.  B.  688. 

(m)    Boardman   V.   Alostyn,    6    Ves.    467,  (p)   Earl  of  Cardigan  v.  Montague,  Sug. 

471  ;   4  Jar.  Prec.  297,  3rd  ed.  Pow.  918. 

(;?)    Doe  d.  Earl  of  Egremont  v.  Stephens,  (q)   Doe    d.    EHis  v.    Sandham,    1    T.    R. 

6  Q.  B.  208  ;   Smith  v.  Doe  d.  Earl  of  Jersey,  705  ;    Vellnwh/  v.  Gower,  11  Exch.  274. 

7  Price,  281 ;     3  Bligh,  290  ;    2  Brod.  &  B.  (r)  3  Bro.  C.  C    632. 
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Chapter  IV.   Where  the  settlement  creating  the  power  does  not  require  the  usual 

■ '- — '- —  covenants  to  be  inserted  in  the  leases,  any  covenants  may  be  inserted 

or  omitted,  as  agreed  on,  provided  they  do  not  amount  to  a  fraud  on 
Ways,  &c.  the  power  (s).  A  private  act  of"  parliament  enabled  a  tenant  for  life  to 
grant  building  leases,  and  "  to  lay  out  and  appropriate  any  part  of  the 
land  authorized  to  be  leased  as  and  for  a  way  or  ways,  street  or  streets, 
avenue  or  avenues,  square  or  squares,  passage  or  passages,  sewer  or 
sewers,  or  other  conveniences  for  the  general  improvement  of  the 
estate  and  the  accommodation  of  the  tenants  thereof."  A  tenant  for 
life  having  appropriated  certain  land,  and  laid  it  out  for  a  way  for  the 
general  improvement  of  the  estate,  in  exercise  of  the  powers  of  the 
act,  by  deed  granted  rights  of  way  over  it  to  two  several  tenants : 
held,  that  tenants  under  other  leases  granted  in  pursuance  of  the  act, 
but  containing  no  grant  by  deed  of  a  right  to  use  the  way,  were  not 
entitled  by  the  provisions  of  the  act  to  use  it  (0- 

(d)  Proviso  for  Re-entry. 

Power  to  ^rant       A  power  to  tenants  for  life  to  grant  or  renew  leases  for  lives,  pro- 
Leases  with  a     vjjgjj  tl^a^t^  ^  rioht  of  re-entry  is  reserved  upon  such  leases  for  non- 

Proviso  for  °  -J  ^  _ 

Re-entry.  payment  of  rent,  is  well  executed  by  a  lease  for  lives,  providing  a  re- 

entry in  case  the  rent  remains  in  arrear  fifteen  days,  and  there  is  no 
sufficient  distress  upon  the  premises,  the  conditional  proviso  being  the 
usual  form  in  leases  {x).  Where  a  power  of  leasing  required  the  in- 
sertion in  the  leases  of  a  clause  of  re-entry  for  non-payment  of  rent, 
and  a  lease  was  made  with  a  proviso  for  re-entry  if  the  rent  should  be 
forty-two  days  in  arrear,  it  was  held  such  a  lease  was  valid  {y).  But 
a  lease  with  a  proviso  for  re-entry,  if  the  tenant  should  suffer  the  pre- 
mises to  be  out  of  repair,  and  should  not  repair  the  same  within  six 
months  next  after  7iotice,  was  held  bad,  the  clause  as  to  notice  not 
being  usual  (z). 

(e)  Lands  usually  Let. 

What  Lands  In  modern  settlements  the  power  of  leasing  usually  extends  to  all 

are  considered    ^y,g  hereditaments  therein  comprised;  and  if  the  mansion-house  or  any 
as  having  been  ,  .  f  .      .  •' 

usually  let.        Other  part  is  not   intended   to  be  let,  it  is  expressly  excepted  (a). 

Where  leases  are  granted  under  powers  to  lease  lands  "  usually  de- 
mised," it  must  be  shown  by  old  leases  or  other  satisfactory  evidence 
that  the  lands  have  usually  been  demised ;  or  otherwise  they  cannot 
be  supported  (b).     Where  the  power  was  to  extend  to  land  usually 

(s)    Ante,  149  (fc).  2  Bred.  &  B.  498,  n.  ;    but  see  contra,  Coxe 

(0    IVhite  V.  Leesmi,  5  H.  &  N.  53;    29  v.  Datj,  13  East,  118. 

L.   J.,    Exch.   105.     Several    recent  public  (?/)  Rutland  \.  Doe  d.  Wythe,  5  M.  &  W. 

acts  contain  similar  powers.  688  ;   12  Ibid.  355  ;    10  CI.  &  F.  419. 

(x)  Smith   V.   Doe   d.  Earl  of  Jersey,   7  (;;)    Doe  d.  Earl  of  Egremont  \.  Burrough, 

Price,  281  ;    3  Bligh,  290  ;    2  Brod.  »S:  B.  6  Q.  B.  229. 

473  ;   3  Moo.  339  ;   5  Moo.  332  ;   5  M.  &  S.  (a)  Sug.  Pow.  727. 

4G7  ;     1  Brod.  &  B.  97  ;    Lord    TankcrviUe  (6)  Sug.  Pow.  735  ;    Earl  of  Cardigan  \ . 

V.  Winsfield,  7  Price,  343  ;    5  Moo.  346,  n. ;  Montague,  Ibid.  918. 
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demised,  it  was  held,  that  land  settled  for  years,  determinable  on  lives,  Chapter  IV. 
bv  a  family  settlement,  came  within  that  description  (c);  so  are  lands 
which  have  been  previously  let  two  or  three  times  (d),  but  not  lands 
which  have  been  let  only  once  for  a  short  term{d):  if  lands  have  been 
leased  by  virtue  of  a  contract  from  year  to  year  for  three  years,  they 
cannot  be  said  to  have  been  usually  demised  (cZ):  but  lands  which 
have  been  held  under  a  lease  for  a  long  term  may  be  said  to  have 
been  usually  demised  within  the  meaning  of  the  power  (e).  Lands 
not  demised  for  the  space  of  twenty  years  before  the  execution  of  a 
povi^er  to  demise  at  the  rent  then  usually  reserved  and  paid,  cannot  be 
leased  under  such  a  power  (/).  It  is  not  necessary  that  the  land 
should  have  been  demised  by  indenture;  a  demise  at  will,  or  by  copy, 
is  sufficient  to  make  land  to  be  accounted  usually  demisable  (^);  and 
a  covenant  to  stand  seised  may  amount  to  a  sufficient  demise  (A). 
Under  a  power  in  a  will,  "  to  demise  and  lease  such  parts  of  the  tes- 
tator's premises  as  had  been  usually  granted  or  demised,  and  were 
then  in  lease,  for  any  term  of  years  determinable  on  lives,  to  any 
persons,  for  the  like  terms,  and  in  like  manner,  and  under  the  like 
rents,  services  and  conditions  as  the  same  had  been  usually  granted  ; 
and  the  residue  of  the  same  premises,  unto  any  persons,  for  any  term 
of  years  not  exceeding  twenty-one  years  in  possession,  at  the  best  and 
most  improved  rent  that  could  be  reasonably  gotten  for  the  same,  so 
as  that  no  such  demise  or  lease  should  be  made  dispunishable  for 
waste,  nor  without  a  condition  of  re-entry  on  non-payment  of  the  rent 
or  services  thereby  reserved,  and  so  as  each  lessee  should  execute  a 
counterpart  of  his  lease:"  it  was  held,  that  the  word  "  such"  could  not 
be  thrown  back,  so  as  to  apply  to  or  govern  the  first  class  of  the 
testator's  premises,  which  had  been  usually  let  and  were  then  in  lease, 
but  must  be  confined  to  the  latter  class  of  property,  viz.  the  residue  of 
the  premises,  as  to  the  terms  of  leasing  which  the  testator  had  given 
separate  and  specific  directions  (i) :  also  that  a  lease  under  the  power 
of  lands  which  were  in  lease  at  the  time  of  the  creation  of  the  power 
(the  second  lease  accurately  following  the  terms  of  the  former  lease  of 
the  same  lands)  was  well  executed  under  such  power,  although  the 
second  lease  did  not  contain  a  clause  of  re-entry  on  non-payment  of 
40s.  reserved  in  lieu  of  a  heriot;  the  first  lease  containing  no  clause  of 
re-entry  on  non-payment  of  a  hke  reservation  (i).  In  a  settlement  of 
personal  property  the  parties  covenanted  to  settle  all  future  acquired 
property  upon  the  same  trusts,  &;c. :  held,  that  this  authorized  the  in- 
sertion of  a  power  to  grant  mining  leases  in  the  settlement  of  subse- 

(c)  Right  d.  Basset  V.  Thomas,  1  W.  Blac.  (g)  Powell  on  Powers,  392;    Sug.  Pow. 
446;   3  Burr.  1441,  1448.                                        730. 

(d)  2  Roll.  Abr.  261  ;    Sug.  Pow.  728.  (h)  Right  d.  Basset  v.    Thumas,  3  Burr. 

(e)  Sug.  Pow.  728  ;  Vaughan,  28.  1441,  1447  ;    1  W.  Blac.  446. 
(/)  Tristan  A.  Gore  V.  BaUitigIass,\a\.\^\\.  {i)  Doe  A.  Bligh  v.  Colman,  1  Biiig.  28; 

28  ;  T.  Jon.  27  ;   Sug.  Pow.  728,  729.  7  Moo.  271. 
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Whether 
Lands  not  be- 
fore in  Lease 
may  be  de- 
mised. 


Chapter  IV.  quently   acquired   freeholds,   the   prior  owner  having   granted   such 

^^^'     '      leases,  though  the  mines  had  never  been  effectually  worked  (i).    Under 

a  power  of  leasing  "  for  one,  two  or  three  lives,  or  for  any  term  of 
years  determinable  on  one,  two  or  three  lives,  such  lands  as  were  then 
demised  for  any  such  term,"  lands  are  not  included  which  were  then 
held  under  a  demise  to  "  W.  and  G.  for  ninety-nine  years,  if  W.  and 
his  widow,  and  any  eldest  son  living,  or  in  ventre  sa  mere  at  the  time 
of  his  (W.'s)  death,  or  if  no  son,  any  eldest  daughter  then  living  or  in 
ventre  sa  mere,  or  any  or  either  of  those  three,  viz.  of  the  said  W.  and 
his  such  wife,  son  or  daughter,  should  so  long  live,  remainder  to  the 
said  G.  and  his  widow,  son  or  daughter,  in  the  same  manner,"  of 
which  description  of  persons  five  were  in  fact  living  at  the  time  of  the 
power  reserved,  who  were  all  entitled  in  succession,  three  at  a  time,  to 
come  in  under  the  lease:  under  such  a  general  power  the  three  lives 
must  be  certain  and  co-existing  (k). 

It  seems  now  to  be  settled  that  the  question — whether  lands  not 
before  in  lease  may  be  demised  under  a  power  to  lease  lands  and  other 
hereditaments,  provided  that  such  rent  or  more  be  reserved  upon  every 
lease  as  has  been  reserved,  or  paid  for  it,  within  a  given  time  previous 
to  the  creation  of  the  power, — is  a  question  of  construction  on  the 
intention  of  the  author  of  the  power,  to  be  collected  from  the  in- 
strument creating  the  power,  and  the  circumstances  of  the  estate  (l). 
Thus,  where  there  was  a  power  to  lease"  a  manor,  except  the  demesne 
lands,  it  was  held,  that  copyholds,  though  within  the  description, 
could  not  be  demised ;  yet  that  the  rents  and  services  of  the  manor 
might,  notwithstanding  a  qualification  annexed  to  the  power,  which 
said  that  the  ancient  rent  should  be  reserved,  and  there  could  be  no 
reservation  of  rent  upon  a  lease  of  rents  and  services  out  of  which  no 
rent  issues :  for  it  appeared  to  be  the  intent  of  the  settlement,  that  part 
of  the  manor  should  be  demisable  (m).  Again,  the  rents  and  services 
were  considered  demisable,  because  it  appeared  that  part  of  the  manor 
was  intended  to  be  within  that  power,  but  that  the  demesne  lands 
were  not  to  be  comprised ;  and  if  so,  the  rents  and  services  must  be 
included,  for  the  whole  of  the  manor  consists  in  demesnes,  rents  and 
services;  and  if  a  man  have  a  power  reserved  to  him  of  making  a  lease 
of  two  things,  and  a  qualification  is  annexed  to  the  power,  which 
cannot  extend  to  one  of  these  things,  he  may  make  a  lease  of  that 
thing  without  any  regard  to  the  qualification  (m).  Under  a  power  in 
a  family  settlement  to  make  leases  of  all  or  any  part  of  the  premises, 
reserving  the  ancient  rent,  lands  always  occupied  with  the  family  seat 
cannot  be  demised ;  for  in  'feuch  case  the  qualification  annexed  to  the 


(i)  Scott  V.  Steward,  27  Beav.  367. 

(k)  Doe  d.  V/yndham  v.  Halcomhe,  7  T. 
R.  713. 

( I)  Powell  on  Powers,  402  ;  2  Roll  Abr. 
262 ;     U'akeman  v.  Walker,  3  Keb.  597  ;    1 


Vent.  294;   2  Lev.  150. 

(m)  Loveday  v.  Winter,  5  Mod.  245,  378  ; 
12  Mod.  148  ;  1  Comb.  37  ;  1  Ld.  Raym. 
267;  2  Salk.  537;  Leigh  v.  The  Earl  of 
Balcarres,  6  C,  B.  847. 
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power,  "  that  the  ancient  rent  must  be  reserved,"  manifestly  excludes  Chapter  IV- 
the  mansion-house  and  lands  about  it  never  let:  the  nature  of  the  ^^^^' ^^' 
thino-  in  such  case  speaks  the  intent  («).  So,  under  the  settlement  of 
an  estate,  with  a  power  to  the  tenant  in  possession  to  let  all  or  any 
part  of  the  premises,  so  as  the  usual  covenants  be  reserved,  a  lease  of 
tithes  which  had  never  been  let  before  was  held  void  (o).  In  all  these 
cases  the  intention  of  the  parties  is  to  govern  the  court  in  construing 
the  powers  (o). 

Where  there  was  a  devise  of  lands  to  trustees  and  their  heirs,  in  Whether  such 
trust  to  the  use  of  a  man  and  his  first  and  other  sons  in  strict  settlement,  „o(Hi7or  Fart 
remainder  to  another  and  his  first  and  other  sons  in  strict  settlement,  only. 
with  power  to  the  trustees  from  time  to  time,  during  the  minorities  of 
the  persons  to  whom  the  premises  should  descend,  and  to  any  tenant 
for  life,  to  grant  any  lease  of  all  or  any  part  of  the  lands  so  limited,  so 
as  there  he  reserved  the  ancient  and  accustomed  yearly  rent,  &fc. :  a 
lease  of  part  of  the  lands  devised,  in  several  parcels,  in  one  of  which 
parcels  were  included,  together  with  lands  anciently  demised,  two 
closes  never  before  demised,  at  one  entire  rent,  viz.  the  ancient  rent 
for  that  part  which  had  been  anciently  demised,  w^as  held  to  be  void 
for  the  whole  of  the  lands  included  in  that  parcel,  as  well  the  lands 
never  before  let  as  those  anciently  let ;  but  it  was  considered  good  as 
to  the  other  parcels,  which  contained  only  lands  anciently  demised, 
and  on  each  of  which  there  was  a  separate  reservation  of  the  ancient 
rent  (p).  Where  lands  were  demised  to  a  person  for  life,  with  power 
to  lease  for  lives  all  but  a  certain  excepted  portion,  reserving  the  like 
rents  as  were  then  reserved,  or  more,  the  rents  then  being  291. ;  and 
the  devisee  made  a  lease  for  three  lives  at  the  yearly  rent  of  40^.  of 
the  lands  within  the  power  and  part  of  the  excepted  lands,  it  was  held 
that  the  rent  could  not  be  apportioned,  and  that  the  lease  being  void 
for  the  excepted  lands  was  void  as  to  all  {q).  But  where  a  lease  was 
held  void  because  lands  under  a  power  were  let  together  with  other 
lands  not  under  the  power,  it  was  held  that  the  lease  was  good  as  to 
the  latter  lands  against  the  heir  of  the  lessor  (?•). 

(f)  Mode  of  Execution. 
•    By  22  &  23  Vict.  c.  35,  s.  12,  "a  deed  hereafter  executed  in  the  22  &  23  Vict, 

•      c   35   s   12 

presence  of  and  attested  by  two  or  more  witnesses  m  the  manner  in    '     '  ' 
which  deeds  are  ordinarily  executed  and  attested  (s),  shall,  as  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of 
a  power  of  appointment  by  deed  or  by  any  instrument  in  writing  not 

(w)  Baggott  V.    Onghton,    8    Mod.    249  ;  (q')  Doe  d.  Williams  v.  Matthews,  5  B.  & 

Fortescue,    332  ;     Goodtitle   v.   Funucan,   2  Ad.  298  ;   2  N.  &  M.  264. 

Doug.  574.  (?•)  Doe  d.  Lord  Egreinont  v.  Stephens,  6 

(o)  Fomerotj  v.  Partington,  3  T.  R.  665.  Q.  B.  208. 

ip)   Doe  d.  Barlett  v.  Rendle,  3  M.  &   S.  {s)  In  re  Rickett,  1  Johns.  &  H.  70;    29 

99  ;  Fuller  v.  Abbott,  4  Taunt.  105.  L.  J.,  Chan.  712. 
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Chapter  IV.   testamentary  (t),  notwithstanding  it  sliall  have  been  expressly  required 

^^ — ^ —  that  a  deed  or  instrument  in  writing  made  in  exercise  of  such  power 

should  be  executed  or  attested  with  some  additional  or  other  form  of 
execution  or  attestation  or  solemnity  :  provided  always,  that  this  pro- 
vision shall  not  operate  to  defeat  any  direction  in  the  instrument 
creating  the  power  that  the  consent  of  ^ny  particular  person  shall  be 
necessary  to  a  valid  execution  (u),  or  that  any  act  shall  be  per- 
formed (x),  in  order  to  give  validity  to  any  appointment,  having  no 
relation  to  the  mode  of  executing  and  attesting  the  instrument,  and 
nothing  herein  contained  shall  prevent  the  donee  of  a  power  from 
executing  it  conformably  to  the  power  by  writing  or  otherwise  than 
by  an  instrument  executed  and  attested  as  an  ordinary  deed,  and  to 
any  such  execution  of  a  power  this  provision  shall  not  extend." 

It  is  to  be  observed  that  if  the  power  prescribes  less  than  the 
statute,  it  is  sufficient  to  comply  with  the  terms  of  the  power  :  but  if 
the  power  prescribes  more  than  the  statute,  it  is  sufficient  to  comply 
with  the  statute. 


12  &  13  Vict, 
c.  26.    Invalid 
Leases  under 
Powers  good 
in  Equity  as 
Contracts  for 
Leases. 


Invalid  Leases 
under  Powers 
may  sometimes 
become  valid. 


Confirmation 
of  invalid 
I^eases  under 
Powers  by  a 
Writing  and 
acceptance  of 
Rent. 


(g)  Defects  in — how  Cured. 

By  12  &;  13  Vict.  c.  26  (y)  "  a  lease  invalid  by  reason  of  the  non- 
observance  or  omission  of  some  condition  or  restriction,  or  by  reason 
of  any  other  deviation  from  the  terms  of  the  power,  shall,  after  entry 
thereunder,  be  considered  in  equity  as  a  contract  for  a  grant  in  respect 
of  a  valid  lease  under  the  power  to  the  like  purport  and  effect  as  such 
invalid  lease,  save  so  far  as  any  variation  may  be  necessary  in  order 
to  comply  with  the  terras  of  such  power ;  and  all  persons  who  would 
have  been  bound  by  a  lease  lawfully  granted  under  such  power  shall 
be  bound  in  equity  by  such  contract." 

By  sect.  4,  "  where  a  lease  granted  in  the  intended  exercise  of  any 
such  power  of  leasing  as  aforesaid  is  invalid  by  reason  that  at  the  time 
of  the  granting  thereof  the  person  granting  the  same  could  not  law- 
fully grant  such  lease,  but  the  estate  of  such  person  in  the  here- 
ditaments comprised  in  such  lease  shall  have  continued  after  the  time 
when  such  or  the  like  lease  might  have  been  granted  by  him  in  the 
lawful  exercise  of  such  power,  then  and  in  every  such  case  such  lease 
shall  take  effect,  and  be  as  valid  as  if  the  same  had  been  granted  at. 
such  last-mentioned  time,  and  all  the  provisions  herein  contained  shall 
apply  to  every  such  lease." 

By  13  Vict.  c.  17,  "where  upon  or  before  the  acceptance  of  rent 
under  any  such  invalid  lease,  any  receipt,  memorandum  or  note  in 
writing  confirming  such  lease,  is  signed  by  the  person  accepting  sucli 


(0  They  are  provided  for  by  1  Vict.  c. 
26,  s.  10;  Cole  Ejec.  501. 

(tt)  Freshfield  v.  Heed,  9  M.  &  W.  404. 

(x)  As  to  the  execution  of  a  counterpart 
by  the  lessee,  Fryer  v.  Coombs,  11  A.  &  E. 


403  ;   4  P.  &  D.  120. 

(y)  Amended  by  13  Vict.  c.  17.  See 
post,  Chap.  XXVIl.,  where  both  acts  are 
set  out  verbatim. 
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rent  or  some  other  person  by  him  thereunto  lawfully  authorized,  such  Chapter  IV. 
acceptance  shall,  as  against  the  person  so  accepting  such  rent,  be  — -^'^'^'  ^^"  . 
deemed  a  confirmation  of  such  lease." 

It  is  to  be  observed  that  an  invalid  lease  under  a  power  may  be 
confirmed  by  the  remainder-man  or  reversioner  by  a  mere  memo- 
randum or  note  in  writing  coupled  with  acceptance  of  rent ;  but  not 
by  acceptance  of  rent  only,  without  any  intention  of  thereby  confirm- 
ino  the  lease.  The  mere  acceptance  of  rent  by  a  remainder-man  may 
create  a  new  implied  tenancy  from  year  to  year  as  between  him  and 
the  lessee,  which  tenancy  must  be  determined  by  notice  to  quit,  or 
otherwise,  before  the  tenant  can  be  turned  out  of  possession  {z). 


Sect.  19. — Leases  in  Reversion. 
All  leases  which  are  not  to  take  effect  in  possession  immediately,  What  are 
hut  from  a  future  day,  are  considered  as  reversionary  leases,  within  the  ^^^310,^, 
meaning  of  powers  to  grant  leases  in  possession  and  not  in  rever- 
sion (a).  In  legal  acceptance  a  lease  for  years  in  reversion,  and  a 
future  interest  for  years,  are  one  and  the  same  :  a  future  lease  and  a 
lease  in  reversion  are  synonymous  (/>).  But  strictly  speaking  a  rever- 
sionary lease  is  one  granted  for  a  term  which  is  to  commence  from 
or  after  the  expiration  or  other  determination  of  a  previous  lease.  It 
does  not  create  any  term  or  estate,  but  only  an  interesse  termini,  until 
entry  thereunder  after  the  time  appointed  for  its  commencement  (c). 
Where  A.  being  seised  in  fee,  leased  premises  to  B.  for  sixty-one 
years,  and  afterwards  granted  a  lease  to  C.  of  the  same  premises,  to 
commence  at  the  expiration  of  the  sixty-one  years  :  held,  that  by  the 
lease  to  C,  A.  did  not  part  with  his  reversion,  so  as  to  disentitle  him 
to  distrain  for  rent  due  from  B.  under  his  lease  (d).  If  one  make  a 
lease  for  life,  and  afterwards  grant  the  lands  to  another  for  twenty- 
one  years  after  the  death  of  the  tenant  for  life  ;  these  words  (without 
the  word  ''demise")  are  sufficient  to  pass  a  reversionary  interest  by 
way  of  future  lease  {e).  A  lease  in  reversion  of  several  parcels  of  land, 
made  to  commence  on  the  happening  of  several  contingencies,  shall 
take  effect  and  commence  respectively  as  those  contingencies 
happen  (/).  If  one  make  a  lease  to  one  for  twenty-one  years,  and 
afterwards  make  another  lease  to  another  for  years,  to  begin  from  the  end 
and  expiration  of  the  aforesaid  term  of  twenty-one  years,  and  the  first 

{z)  Doe  d.  Martin  v.  Watts,  7  T.  R.  83;  Sug-.  Pow.  747. 

Doe  d.   Tucker  v.  Morse,  1    B.  &  Ad.  3(i5  ;  (c)  Smith  v.  Day,  2  M.  &  W.  684. 

Doe  d.  Pennington  v.  Taniere,  12  Q.  B.  998  ;  (d)   Smith  v.  Day,  2  M.  &   W.  684,  694, 

Cole  Ejec.  33;  Sug.  Pow.  715.  699  ;   Doe  d.  Rawlings  v.  Walker,  5  B.  &  C. 

(a)    Winter  v.  Loveday,  Comyn,  39,  Holt,  111 ;   7  D.  &  R.  487';   Blatchford,  app.,  Cole, 

C.  J.;    2   Salk.  537;     1    Ld.  Raym.   267;  resp.,  5  C.  B.,  N.  S.  514;    28  L.  J.,C.  P. 

Goodtitle  d.    Clarges   v.  Funucan,   2    Doug.  140. 

565;  Sug.  Pow.  chap.  18,  s.4;  ante,  150(h).  (e)   Bac.  Abr.  tit.  Leases  (K.). 

(6)   Per  Bridgnian,  C.  J.,  Carth.  14,  15;  (/)    Veal  v.  Roberts,  Cro.  Eliz.  199. 
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LEASES  IN  REVERSION. 


Chapter  IV. 
Sect.  19. 


lease  be  determined  by  surrender,  forfeiture  or  otherwise,  the  second 
lease  shall  begin  presently;  but  where  it  is  to  begin  after  the  end 
and  expiration  of  the  aforesaid  twenty-one  years,  it  will  not  begin 
upon  the  surrender,  forfeiture  or  other  determination  of  the  first  term 
till  the  twenty-one  years  have  actually  run  out  by  effluxion  of  time: 
the  reason  of  which  difference  is,  that  in  the  first  case  the  word 
"term"  comprehends  as  well  the  estate  or  interest  in  the  land  as  the 
time  for  which  it  is  demised,  and  therefore  the  second  lease  being 
limited  to  begin /;•o?;^  the  end  and  expiration  of  the  aforesaid  term  of 
twenty-one  years,  whenever  the  term  is  determined,  the  second  lease 
shall  begin ;  but  in  the  other  case,  it  is  not  to  begin  till  after  the  end 
and  expiration  of  the  twenty-one  years,  which  cannot  be  ended  but 
by  effluxion  of  time  (/).  Where  a  lease  for  years  was  made,  and 
during  the  term  the  lessor  granted  a  lease  in  reversion  of  part  of  the 
premises  to  an  under-lessee,  who  was  in  possession  of  them,  to  com- 
mence on  the  day  the  original  lease  determined;  it  was  held  that 
the  reversionary  lease  took  effect  in  possession  immediately  on  the 
determination  of  the  first  lease  {<j). 


Nature  of 
concurrent 

Leases. 


Sect.  20. —  Concurrent  Leases. 
A  concurrent  lease  is  one  granted  for  a  term  which  is  to  commence 
before  the  expiration  or  other  determination  of  a  previous  lease  of  the 
same  premises  to  another  person.  If  under  seal  it  operates  as  an  as- 
signment of  part  of  the  reversion  during  the  continuance  of  such 
previous  lease,  and  from  thenceforth  as  a  lease  in  possession  during 
the  residue  of  the  time  therein  expressed  to  be  granted.  It  entitles 
the  lessee,  as  assignee  of  part  of  the  reversion,  to  the  rent  reserved  in 
the  previous  lease,  and  to  the  benefit  of  the  covenants  therein  con- 
tained, which  are  to  be  respectively  paid  and  performed  during  the 
then  residue  of  the  term  granted  by  the  first  lease,  and  the  continuance 
of  the  concurrent  lease(A).  It  should  however  be  remembered  that  an 
assignee  of  the  reversion  of  a  lease  not  under  seal  is  not  within  the  32 
Hen.  8,  c.  34  (i).  Formerly  a  concurrent  lease  was  inoperative  to  pass 
any  estate  during  the  prior  term,  unless  the  attornment  of  the  previous 
tenant  could  be  obtained,  when  it  would  operate  as  an  assignment  of 
the  reversion,  &c.  (J).  Now  no  attornment  of  the  tenant  in  possession 
is  necessary  (k).  But  until  he  has  notice  of  such  assignment  he  may 
safely  continue  to  pay  his  rent  to  the  lessor  (/),  who  will,  however,  be 
liable  over  to  the  second  lessee  for  so  much  money  had  and  received 


(/)  Bac.  Abr.  tit.  Leases  (L.  1). 

(g)  Hinrhliffe  V.  Earl  of  Kinnoul,  f)  Bing., 
N.C.  1  i  Q  Scott,  650. 

(h)  Harmer  v.  Bean,  3  C.  &  K.  307. 

(i)  Standen  v.  Chrismas,  10  Q.  B.  135; 
Bickford  v.  Parson,  5  C.  B.  920. 


{j)  Bac.  Abr.  tit.  Leases  (N.). 

(A-)  4  Ann.  c.  16,  s.  9;  Cole  Ejec.  229; 
Doe  d.  Agar  v.  Brown,  2  E.  &  B.  331,  348. 

(04  Ann.  c.  16,  s.  10  ;  Cook  v.  Moylan, 
1  Exch.  67;  5  D.  &  L.  101. 
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for  his  use  (m).     If  a  concurrent  lease  be  granted  to  and  accepted  by   Chapter  IV. 

the  same  lessee,  it  will  operate  as  an  implied  surrender  by  him  of  his ^^ — ' — 

previous  term,  and  take  effect  as  a  lease  in  possession  for  the  term 
thereby  granted  (u).  The  reason  is  that  the  same  person  cannot  be, 
at  the  same  time,  botli  tenant  and  reversioner  of  the  same  premises. 
So  where  a  party  entitled  to  a  remainder  in  tail  expectant  upon  the 
determination  of  a  life  estate,  grants  a  term  of  years  to  commence 
immediately,  the  grantee,  without  entry,  takes  an  immediate  vested 
estate  carved  out  of  the  remainder,  and  not  a  mere  interesse  termini ; 
and  no  attornment  is  necessary  to  complete  such  grant,  the  stat. 
4  Ann.  c.  16,  s.  9,  having  rendered  attornment  unnecessary  (o). 
A  devisee  for  life,  with  power  to  make  leases  for  twenty-one  years, 
whereupon  the  old  accustomed  rent  should  be  reserved,  made  a  lease 
for  twenty-one  years  under  the  old  rent,  &c.,  and  a  year  before  the 
expiration  of  that  lease  he  made  a  lease  to  another  for  twenty-one 
years  to  begin  presently  ;  the  last  was  considered  to  be  good  witiiin 
his  power  as  a  concurrent  lease,  because  it  was  no  charge  upon  the 
reversion,  nor  was  there  any  more  than  twenty-one  years  in  the  whole 
against  the  reversioner :  but  this  power  would  not  warrant  the  making 
of  leases  in  reversion,  for  tlien  he  might  charge  the  inheritance  ad 
infinitum  (;9).  One  who  has  a  power  to  grant  a  concurrent  lease 
within  seven  years  of  the  expiration  of  the  old  one,  may  grant  a  lease 
at  any  time  on  the  surrender'of  the  old  one  (g).  If  a  power  enables 
a  tenant  for  life  to  make  leases  for  years,  determinable  upon  one,  two 
or  three  lives  in  possession,  of  such  part  and  parts,  and  so  much  only 
of  the  lands  of  the  creator  of  the  power  as  are  then  demised  or  granted 
for  any  such  time,  &c. ;  no  lands  can  be  demised  under  such  a  power, 
but  what  are  at  the  time  of  the  execution  of  the  power  under  lease 
for  one,  two  or  three  concurrent  lives ;  or  for  any  term  of  years,  de- 
terminable upon  one,  two  or  three  concurrent  lives  ;  the  meaning  of 
such  restriction  is,  in  figurative  language,  that  the  candles  shall  be  all 
burning  at  the  same  time  (r). 


Sect.  21.— JEatoppel. 
Indentures  of  lease  for  years  sometimes  enure  by  way  of  estoppel,  Nature  and 
which  word  signifies  an  impediment  or  bar  to  a  man's  invalidating  his  topped.  ^ 
own  solemn  act  (s).     Estoppels  in  general  are  not  favoured  (t),  they 
continue  no  longer  on  either  part  than  during  the  lease  (m),  they  ought 

(m)  Smith  V.  Jones,  1    Dowl.,  N.  S.  526  ;  Wijvdham  v.  Halcomhe,  7  T.  R.  713. 

Watson  V.  McLean,  E.,  B.  &  E.  75  ;    Neale  (s)  Lrjon  v.  Reed,  13  M.  &  W.  285. 

V.  Harding,  6  Exch.  349.  {t)  Co.  Lit.  353,  n,  1  ;   Rex  v.  Luhbenham, 

(n)  Post,  Chap.  VII.,  Sect  3  (c).  4  T.   R.   254;    Skipwith  v.  Green,   8   Mod. 

(o)  Doe  d.  Agar  \.  Brown,  2  E.  &  B.  331,  311  ;     Com.   Dig.  tit.  Estates  (K.  8)  ;    Bac. 

3'*8.  Abr.  tit.  Joint  Tenants  and  Tenants  in  Com- 

(p)  Powell   on   Powers,  428;    Bac.  Abr.  man  (H.  1). 

tit.  Leases  (L.).  («)  Co.  Lit.  47;    James  v.  London,  Cro. 

(?)  Com.  Dig.  tit  Estates  (G.  13).  Eliz.  36. 


(r)  Powell    on    Powers,    541  ;    Doe    d. 
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Effect  of  Es- 
topjjels  on  the 
Lessor. 


Chapter  IV.   to  be  mutual,  otherwise  neitlier  party  is  bound  by  them  (i').     If  two 

'- — '- —  tenants  in  common  join  in  a  lease  for  years  by  indenture  of  their 

several  lands,  it  shall  be  the  lease  of  each  for  their  respective  parts, 
and  the  cross-confirmation  of  each  for  the  part  of  the  other,  and  no 
estoppel  on  either  part,  because  an  actual  interest  passes  ;  but  if  two 
joint  tenants  for  life  or  in  fee  join  in  a  lease  for  years  by  indenture, 
reserving  the  rent  to  one  of  them  only,  this  shall  give  him  the  rent 
exclusive  of  the  other  by  estoppel  {u-).  If  the  lease  had  been  by  parol 
or  deed-poll,  reserving  rent  to  the  one  joint-tenant  only,  this  would 
not  have  excluded  the  other  joint- tenant  from  an  equal  share  therein; 
because  this  reservation  coming  as  it  were  by  way  of  grant  from  the 
lessee,  and  being  only  by  parol  or  deed-poll,  could  not  conclude  the 
lessors,  who  with  respect  to  the  rent  were  as  it  were  grantees,  and 
only  passive. 

A  grantor  by  deed  is  estopped  from  saying  that  he  had  no  in- 
terest (.r).  So  a  lessor  is  estopped  by  the  lease  from  denying  that  he 
had  any  estate  in  the  land  at  the  time  the  lease  was  executed  by  him, 
or  that  he  had  no  right  to  dispose  of  the  possession  during  the  term 
thereby  expressed  to  be  granted  (y).  -So  the  tenant,  so  long  as  he 
retains  possession  under  the  lease,  is  estopped  from  disputing  the 
lessor's  title  (2:).  And  this  is  so  even  where  the  lease  is  not  under  sealCa). 
Upon  the  execution  of  a  lease  which  operates  by  estoppel,  there  is  in 
contemplation  of  law,  created  in  the  lessor,  a  reversion  in  fee  simple 
by  estoppel,  which  passes  by  descent  to  his  heir,  and  by  purchase  to 
his  assignee  or  devisee,  who  may  sue  on  the  covenants  in  the  lease  (6). 
But  if  any  estate  or  interest  passes  from  the  lessor,  or  his  real  title  is 
shown  upon  the  face  of  the  lease,  there  can  be  no  estoppel  (b).  An 
underlease  made  by  a  lessee  who,  at  the  time  of  making  it  and  sub- 
sequently, had  no  legal  interest,  operates  as  a  demise  by  estoppel  (c). 
If  one  make  a  lease  for  years  by  indenture  of  lands  wherein  he  has 
nothing  at  the  tiuie  of  such  lease  made,  and  afterwards  purchase  those 
lands,  this  shall  make  his  lease  as  good  and  unavoidable,  as  if  he  had 
been  in  the  actual  possession  and  seisin  thereof  at  the  time  of  such 
lease  made  (d).  But  if  it  appear  by  recitals  in  the  lease,  that  he  had 
nothing  at  the  time  of  the  demise,  and   afterwards  he  purchased  the 


(r)  Co.  Lit.  352. 

(w)  Co.  Lit.  47  a;  Gilb.  on  Rents,  63; 
Bac.  Ahr.  tit.  Leases  (O.). 

(r)  Cole  Ejec.  221;  Doe  d.  Hurst  v. 
Clifton,  4  A.  &  E.  813  ;  Doe  d.  Leeming  v. 
Ski)  row,  7  A.  &  E.  1 57  ;  Doe  d.  Gaisford  v. 
Stone,  3  C.  B.  17(i;  Doe  d.  Levy  v.  Home,  3 
Q.  B.  757,  766. 

(«/)  Darlington  v.  Pritchard,  4  M.  &  G. 
783  ;  2  Dowi,  N.  S.  664  ;  Green  \.  James,  6 
M.  &  W.  656;   Cole  Ejec.  220. 

(»;)  Cole  Ejec.  213-220. 

(a)  Jgar  v.  Young,  Car.  &  M.  78;  Doe  d. 
Bailey   v.  Foster,  S'  C.   B.  229 ;     Delany   v. 


Fox,  1  C.  B.,  N.  S.  166 ;  2  Ibid.  768  ;  Doe 
d.  Johnson  v.  Baylup,  3  A.  &  E.  188;  Doe 
d.  IVillis  V.  Birch  more,  9  A.  &  E.  662  ;  IP. 
&  D.  448;   Cole  Ejec.  214. 

(h)  Culhhertson  v.  Irving,  4  H.  &  N.  1\2; 
6  Ibid.  135 ;  28  L.  J.,  Excb.  306 ;  29  Ibid. 
485. 

(c)   Doe  d.  Prior  v.  Ongley,  10  C.  B.  25. 

{d)  Bac.  Abr.  tit.  Leases  (O.) ;  Trevivan  v. 
Lawrence,  6  Mod.  258;  2  Ld.  Ray.m.  1048; 
1  Salk.  276;  Goodtitle  d.  Faulkner  v.  Morse, 
3  T.  II.  371  ;  Sturgeon  v.  Wingfield,  15  M. 
&  W.  224. 
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lands  as.  aforesaid,  that  will  not  enure  by  estoppel  (/).    Where  a  lessee  Chat>tf.r  IV. 

for  years  made  an  under-lease  by  way  of  mortgage,  and  afterwards  ^^'^''^-  '^^- ^ 

another  under-lease  by  indenture  for  a  short  term,  it  was  held,  that 
the  latter  under-lease,  though  originally  a  lease  by  estoppel,  was  con- 
vertible into  a  lease  in  interest  by  a  re-conveyance  by  the  mortgagees, 
so  as  to  give  a  right  of  action  to  the  assignee  of  the  lessee  (g).  But  • 
where  a  mortgagor  had  made  a  lease  subsequently  to  his  mortgage, 
a  subsequent  purchaser  of  the  legal  estate  from  the  mortgagee  and 
of  the  equitable  estate  from  the  mortgagor,  the  latter  also  joining  in 
the  conveyance  of  the  legal  estate,  is  not  bound  by  the  lease  of  the 
mortgagor  (A).  A  lessor  is  estopped  from  contending  that  he  had 
merely  an  equitable  estate  when  he  granted  the  lease  (i).  But  where 
the  lease  stated  that  the  lessors  were  ovmers  subject  to  a  mortgage, 
and  that  they  demised  the  land  to  the  lessee,  it  was  held  neither  party 
was  estopped  from  denying  that  the  lessors  had  a  legal  reversion,  but 
that  they  were  estopped  from  asserting  it  [j).  After  a  term  had  been 
assigned  by  way  of  mortgage,  H.,  who  was  not  shown  to  have  had 
any  interest,  made  a  lease  for  years  by  deed ;  the  mortgagees  and  H. 
then  surrendered  to  the  original  lessor,  who  re-demised  to  H.,  and 
the  latter  then  assigned  his  interest  to  the  defendant;  held  that  there 
was  a  reversion  in  H.  by  estoppel  on  the  lease  made  by  him  which 
passed  to  the  defendant,  who  was  thereby  liable  to  the  lessee  on  the 
covenants  of  that  lease  iji). 

A  lessee  is  estopped  from  disputing  the  title  of  his  lessors  or  of  Effect  of  Es- 
either  of  them  (Z),  therefore  in  an  action  upon  an  indenture  for  rent,  if  Lessee.  °" 
the  defendant  plead  never  indebted,  he  cannot  prove  that  the  plaintiff 
had  nothing  in  the  tenements,  because  if  he  had  pleaded  it  specially,  the 
plaintiff  might  have  demurred,  for  the  declaration  being  on  the  in- 
denture, the  estoppel  appears  on  record  :  but  if  the  defendant  plead 
nihil  habuit,  &c.,  and  the  plaintiff  do  not  rely  on  the  estoppel,  but  reply 
habuit,  the  jury  shall  find  the  truth  {m).  In  an  action  on  a  bond 
conditioned  for  the  payment  of  the  rent  of  certain  premises  recited  in 
the  condition  to  be  demised  by  indenture  at  a  certain  rent,  the  de- 
fendant is  estopped  from  saying  that  by  the  indenture  a  less  rent  than 
that  mentioned  in  the  condition  was  reserved  (w).  In  an  ejectment 
for  mines  against  a  member  of  a  mining  company,  it  was  held  that 
the  defendant  was  estopped  from  disputing  the  title  of  the  lessor  of 
the  plaintiff,  who  had  leased  the  mines  to  the  company,  of  which  the 

(/)  Hermitage  v.   Tomhlns,  1   Ld.  Rayin.  (/)    JVood  v.  /)«;/,  7  Taunt.  646  ;     1  Moo. 

729.  389  ;   Friend  v.  Eastahrook,  2  W.  Blac.  1152; 

{g)   Well  V.  Austin,  7  M.  &  G.  701  ;    8  Beckett  v.  Bradley,  7  M.  &  G.  994  ;  8  Scott, 

Scott,  N.  R.  419.  N.   R.  843;    2   D.  &   L,  586;    Langford  v. 

(/()  Due  d.  Lord  Downe  v.  Thompson,  9  Q.  Selmes,  3    Kay  iV  J.  220  ;     Delany  v.  Fox,  1 

B.  1037.  C.  B.,  N.  S.  166;    2  Ibid.  768;    Cole  Ejec. 

(0   Green  v.  James,  6  M.  &  W.  656.  213. 

ij)  Pargeter  v.  Harris,  7  Q.  B.  708.  (»,)   Bull.  N.  P.  170. 

{k)   Sturgeon    v.    Winnfield,   15    M.  &   W.  (»)    Lainson   v.  Tremere,   1    A.  &   E.  792; 

224.                                 "  3  N.  &  M.  603. 
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Chapter  IV.  lessor  was  a  partner  at  the  time  of  the  action,  but  not  at  the  time  he 
^^ — '- —  granted  the  lease  (o).  The  lessee  may,  however,  show  that  his  land- 
lord's title  has  expired  (p) :  but  where  a  defendant  in  an  action  for 
use  and  occupation  had  occupied  apartments  in  a  house  belonging  to 
a  wife,  and  had  paid  rent  to  the  husband,  who  subsequently,  with  the 
•  knowledge  of  the  defendant,  granted  a  lease  of  the  whole  house  to  the 
plaintiff;  it  was  held,  that  having  occupied  with  notice  of  the  lease, 
he  could  not  impeach  its  validity,  nor  controvert  the  plaintiff's  title (9). 
Upon  an  information  to  set  aside  a  lease  of  charity  lands,  it  was  held 
in  Chancery  that  the  lessees  could  not  dispute  the  title  by  setting  up 
an  adverse  title  whilst  they  retained  possession  (r).  The  interest  of  a 
tenant  for  life  and  a  reversioner  are  the  same,  and  therefore  a  lessee 
who  has  paid  rent  to  the  first,  cannot  set  up  title  in  another  person  as 
an  answer  to  an  action  by  the  latter  after  the  death  of  the  former  (s). 
A  lessee,  by  executing  an  indenture  of  lease,  admits  a  will  under 
which  it  is  recited  that  the  lease  was  granted  {t).  A  lessee  of  tolls, 
under  an  instrument  signed  by  two  persons  as  trustees,  admits  they 
are  trustees  (?«)•  An  assignee  is  estopped  by  the  deed  which  estops 
his  assignor  (u)  :  and  an  assignor,  by  executing  the  assignment  in 
which  the  original  lease  is  recited,  is  precluded  in  an  action  by  the 
assignee,  from  calling  upon  him  to  prove  the  lease  (x) :  so  an  assignee 
of  a  void  lease  by  a  tenant  for  life  is  estopped  from  disputing  the  title 
of  the  remainder-man,  though  his  assignment  was  after  the  death  of 
the  tenant  for  life,  and  payment  to  and  acceptance  of  rent  by  the  re- 
mainder-man, and  with  notice  of  that  fact  (y).  So  where  a  lease  was 
granted  by  A.  and  B.  as  granting  parties,  and  reserved  the  rent  and 
right  of  re-entry  to  a  close,  it  was  held  that  the  assignee  of  the  lessor 
was  estopped  from  showing  that  A.  had  no  interest  in  the  premises (z). 
In  defence  of  an  action  of  ejectment,  it  may  be  shown  that  the  parties 
under  whom  the  plaintiff  claims  had  no  title  when  they  conveyed  to 
him,  although  the  defendant  himself  claims  by  a  conveyance  from  the 
same  parties,  if  the  latter  conveyance  was  subsequent  to  that  which 
the  defendant  seeks  to  impeach  (a).  Where  a  lease  granted  under  a 
power  contained  in  a  settlement  recited  the  title  of  the  lessor,  and 
showed  that  he  had  only  an  equitable  interest,  the  lessee  was  held  not 

(0)  Francis  v.  Doe  d.  Harvey,  4  M.  &  W,  415. 

331.  (i)  Doe  d.   Colemore  v.  Whilroe,  1    D.  & 

ip)  Neave  v.  Mosx,  1   Bing.  363;    8  Moo.  Ry.  1. 

389;    England  d.  Si/burri  v.  Slade,   4  T.  R.  (t)  Bringloe   v.  Goodson,  8   Scott,   71;    5 

682;   Doe  d.  Jackson  v.  Ramsbvtham,  3  M.  &  Bing.,  N.  C.  738. 

S.  516  ;   Doe  d.  Strode  v.  Seaton,  2  C,  M.  &  (m)    Willington  v.  Brown,  8  Q.  B.  169. 

R.   728;     1    Gale,   303;    Tyr.  &    Gr.    19;  [v)  Taylor   v.   Needham,   2  Taunt.    278; 

Downes  v.  Cooper,  2  Q.  B.  256;    1  G.  &  D.  Barwick    d.     Mayor,    i^c,    of    Richmond   v. 

573  ;    Agar   y.   Young,    1    Car.    &    M.    78  ;  Thompson,  7  T.  R.  488  ;    Bryan  d.   Child  v. 

Claridge  v.  Mackenzie,  4  M.  &   G.  143  ;    4  Wivwood,  1  Taunt.  208. 

Scott,  N.  R.  796  ;   DneA.  Leeming  v.  Skirrow,  (x)  Nash  v.  Turner,  1  Esp.  217.  • 

7  A.  &  E.  157  ;   2  N.  &  P.  123.  (y)  Johnson  v.  Mason,  1  Esp.  89. 

(q)  Rennie  v.   Robinson,   1   Bing.   147  ;    7  (z)  Parke  v.  M'Loughlin,   1   Ir,   Law   R. 

Moo.  529.  186,  N.  S. 

(r)  Att.-Gen.  v.   Lord  Hotham,   3  Russ.  (o)  Doe  A.  Oliver  \.  Powell,  \  A.  &E.531. 
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to  be  estopped  from  disputing  the  title  of  the  lessor  so  disclosed  in    Chapter  IV. 
the  lease  (J).  . 

In  an  action  of  debt  for  rent,  where  the  title  to  the  land  is  not  in  Effect  of  Es- 
question,the  defendant  is  estopped  from  sayino;  the  lease  is  not  a  good   VaUjit/'o/ the 
one ;  for  the  covenant  for  payment  of  the  rent  is  good  (c).     Where  a  Lease. 
tenant  for  life  under  a  devise,  with  a  leasing  power,  let  to  defendant 
by  a  lease,  not  noticing  the  power  ;  and  after  the  death  of  the  lessor, 
a  succeeding  tenant  for  life  under  the  same  devise  brought  ejectment 
against  the  defendant,  on  the  ground  that  the  lease  was  not  a  valid 
execution  of  the   power ;  it   was   held,  that  the  defendant  was  not 
estopped  from  setting  up  an  outstanding  term  of  years  in  trustees 
created  by  a  tenant  in  fee,  from  whom  the  devisor  had  inherited,  as 
the  lessor  of  the  plantifF  himself  denied  the  right  of  the  defendant's 
lessor  to  grant  the  lease  (d). 

The  tenant  is  not  estopped  by  the  description  of  the  lands  in  the  Effect  of  Es- 
lease,  as  "  meadows,"  from  pleading  and  proving  that  they  had  been  the  Descrip- 
converted  into  arable  before  the  lease,  and  have  been  used  as  such  ^""^  °/  *^® 

'  rremises. 

ever  since  (e). 


Sect.  22. — Bond  for  Performance  of  Covenants. 
Sometimes  a  bond  is  taken  by  the  lessor  from  the  lessee,  with  or  Nature  of  tlie 
without  sureties,  conditioned  for  payment  of  the  rent  and  performance  Effect, 
of  the  covenants  in  the  lease  (/)  :  sometimes  a  bond  is  made  by  an 
under-lessor  to  an  under-lessee,  conditioned  to  indemnify  him  from 
the  rent  reserved  in  the  original  lease,  and  from  all  distresses,  eject- 
ments and  other  proceedings  in  respect  thereof:  sometimes  a  bond  is 
made  by  the  assignee  of  a  lease  to  the  assignor  to  indemnify  him  from 
the  rent  and  covenants  in  the  lease ;  and  sometimes  such  a  bond  is 
given  by  the  assignor  to  the  assignee  {g).  Such  bonds  respectively 
are  within  the  8  &  9  Will.  3,  c.  11,  s.  8,  and  operate  as  securities  only, 
to  the  extent  of  the  penalty  (A).  A  covenant  in  the  principal  deed 
binding  the  covenantors  in  a  penal  sum  for  the  due  performance  of  the 
covenants,  is  in  effect  a  bond  (i),  and  just  as  effectual  and  beneficial 
as  a  separate  bond  (A),  besides  saving  the  extra  expense,  including  a 
35s.  stamp.  But  when  the  deed  is  parted  with  by  the  party  to  be 
indemnified,  a  separate  bond,  or  a  duplicate  deed,  may  sometimes  be 
advisable. 

(6)  Greenaway  v.  Hart,  14  C.  B.  348.  {g)   Smith  v.  Day,  2  M.  &  W.  684. 

(c)  Monroe  y.Lord  Kerry,  1  Bro.  P.  C.  67.  (//)  2  Chit.  PI.  320  (7th  ed.);    2  Wms. 

(d)  Doe  d.  Lord  Egremont  v.  Wyndham,  12       Saund.  187  a,  n.  (c). 

Q.  B.  711.  ((■)  1  Exch.  162;  it  does  not  render  any 

(e)  Skipwith   v.    Gi-een,  1    Stra.    610;    8       extra  stamp  necessary;    13   &   14  Vict.  c. 
Mod.  311.  97,  Sched.  tit.  "Bond"  (last  general  direc- 

(/)  Lainson  v.  Tremere,  1  A.  &  E.  792;       tion). 
3  N,  &  M.  603.  (t)  CoUins  v.  Collins,  2  Burr.  826. 
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Chapter  V. 
Sect.  1. 

Evidence  of 
Tenancy. 


Nature  of  the 
Tenancy. 


Sect.  1. — Tenancy  (/ener ally. 
In  many  cases,  where  no  express  contract  of  letting  has  been  made, 
a  tenancy  may  be  implied  from  the  acts  of  the  parties,  especially  the 
occupation  and  payment  of  rent.  Such  payment  frequently  afibrds 
evidence  of  a  promise  by  the  tenant  to  hold  the  premises  from  year  to 
year  on  the  terms  of  some  previously  existing  lease  or  agreement  (a)  : 
thus,  where  the  tenant  entered  into  possession  of  a  house  under  an 
agreement  made  with  A.  and  B.,  for  a  lease  for  three  years,  and  paid 
them  rent,  and  so  became  tenant  from  year  to  year  to  them,  on  such 
terms  of  the  agreement  as  were  not  inconsistent  with  a  yearly  tenancy ; 
and  afterwards,  A.  assigned  all  his  interest  in  the  premises  to  B.,  and 
the  tenant  continued  in  occupation,  and  paid  rent  to  B.  singly ;  it 
vv^as  held  to  be  reasonable  to  presume,  in  the  absence  of  proof  to  the 
contrary,  that  the  tenant  had,  in  consideration  of  B.  permitting  him  to 
continue,  agreed  to  hold  of  B.  on  the  terms  on  w^hich  he  had  held  of 
A.  and  B. ;  and  that  an  action  lay  at  the  suit  of  B.  alone  against  the 
tenant  for  not  putting  the  premises  in  repair  and  keeping  them  re- 
paired ;  there  being  a  stipulation  to  that  effect  in  the  agreement  with 
A.  and  B.  (b).  Where  premises  are  taken  under  a  w^ritten  agreement, 
a  verbal  alteration  of  the  rent  will  not  constitute  a  fresh  demise  (c). 
So  an  agreement  by  the  tenant  to  pay  an  additional  sum  yearly,  in 
consideration  of  his  landlord  making  certain  improvements  in  the 
demised  premises,  does  not  create  a  new  demise  {d). 


Sect.  2. —  Tenants  from  Year  to  Year. 
A  tenant  from  year  to  year  is  one  who  holds  under  a  demise  (ex- 
press or  implied)  for  an  indefinite  term,  or  "  from  year  to  year,"  and 


(a)  Richardson  v.  Glfford,  1  A.  &  E.  52; 
Manning  v.  Lorpjoy,  Ry.  &  Moo.  355; 
Braithwaite  v.  Hitchcock,  10  M.  &  W.  494'; 
2  Dowl.,  N.  S.  444;  Doe  d.  Thompson  v. 
Amexj,  12  A.  &  E.  476;  4  P.  &  D.  177; 
Doe  d.  Rigge  v.  Bell,  5  T.  II.  471  ;  2  Smitli, 
L.  C.  84,  86  (4t1i  ed.);  Cole  Ejoc.  443. 

(_b)  Arden  v.  Sullivan,  14  Q.  B.  832. 


(c)  Crotvleij  v.  Vitty,  7  Exch.  319  ;  21 
E.  J.,  Exch.  136  ;  Doe  d.  Monck  v.  Geehie, 
1  C.  &  K.  307  ;  5  Q.  B.  841  ;  Clarke  v. 
Moore,  1  Jon.  &  Lat.  723 ;  Burrows  v. 
Gradin,  1  D.  &  L.  213;  Cole  Ejec.  226, 
443. 

{d)  Dondlan  v.  Read,  3  B.  &  Ad.  899  ; 
Foquet  v.  Moor,  ?  Exch.  870. 
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which  may  be  determined  at  the  end  of  the  first  or  any  subsequent    Chapter  V. 

year  of  the  tenancy,  either  by  the  landlord  or  the  tenant,  by  a  regular  — — 

notice  to  quit(e).  If  no  such  notice  be  given  the  tenancy  will  con- 
tinue from  year  to  year,  for  any  number  of  years  until  surrendered, 
or  extinguished  by  the  Statute  of  Limitations,  or  the  lessor's  title 
ceases  (/).  The  death  of  either  party  will  not  determine  it  (g) ;  unless, 
indeed,  the  lessor  be  tenant  for  his  own  life  only,  and  the  lease  is  not 
made  pursuant  to  any  statute  or  power  (h).  A  tenancy  from  year  to 
year  is  a  term  (i).  Each  year  of  the  tenancy,  as  it  elapses,  is  considered 
as  a  prolongation  of  the  original  term,  and  may  be  so  pleaded  (j). 
Leases  from  year  to  year  appear  at  first  view  to  give  several  distinct 
estates,  "  In  truth  they  give  only  one  time  of  continuance.  That  time, 
however,  may  be  confined  to  one  year,  or  extended  to  several  years, 
according  to  circumstances  attending  the  tenancy  in  its  progress.  In 
the  first  place,  the  lease  is  for  one  year  certain,  and  after  the  com- 
mencement of  every  year,  or  perhaps  after  the  expiration  of  that 
part  of  the  year  in  which  a  notice  of  determining  the  tenancy  may  be 
given,  it  is  a  lease  for  the  second  year;  and  in  consequence  of  the 
original  agreement  of  the  parties  every  year  of  the  tenancy  constitutes 
part  of  the  lease,  and  eventually  becomes  parcel  of  the  term ;  so  that 
lease,  which  in  the  first  instance  is  only  for  one  year  certain,  may 
in  the  event  be  a  term  for  one  hundred  years  or  more.  Under  this 
species  of  tenancy  the  law  considers  the  lease  with  a  view  to  the  time 
which  has  elapsed,  as  arising  from  an  estate  for  all  that  time,  in- 
cluding the  current  year;  and  with  a  view  to  the  time  to  come, 
as  a  lease  from  year  to  year.  For  as  all  the  time  for  which  the  land 
may  be  held  under  a  running  lease  is  originally  given,  and  in  effect 
passes,  by  the  same  instrument  or  contract,  the  whole  time  is  con- 
solidated, and  every  year  as  it  commences  forms  part  of  the  term"  (k). 
On  the  other  hand,  a  tenancy  from  year  to  year  may  be  considered  as 
recommencing  each  year,  and  may  be  pleaded  as  having  commenced 
on  the  first  day  of  the  current  year,  although  the  tenant  entered 
several  years  previously  (/). 

Where  parties  mutually  agree  for  a  tenancy  "  from  year  to  year,"  Creation  of 
and  possession  is  taken,  such  a  tenancy  is  thereby  created,  and  may  Year'toVear^ 

be  determined  at  the  end  of  the  first  or  any  subsequent  year  of  the  by  express 

Contract. 

(e)  Cole  Ejec.  29,  441.  25,  s.  1. 

(/)   Ibid.,  30,  441.  (i)  How  v.  Kennett,  3  A.  &  E.  662,  Lit- 

(g)  Maddon  d.  Baher  v.  White,  2  T.  R.  tledale,  J. 

159;    Doe  d.   Shore  v.  Porter,  3  T.  R.  13;  ( j)    Legg    v.    Slrudwick,    2    Salk.    413; 

Mackay  V.  Mackreth,  -i  Doug.  2]3;    2  Chit.  Bhch   v.    IVright,   1    T.   R.    380;     Oxlei/   v. 

R.  461  ;    15  Ves.  241  ;   Doe  d.  Hull  v.  Wood,  James,  13  M.  &  W.  209;    3  M.  &  G.  510, 

14M.  &W.  682;     Catlley  v.  Anwld,  28  L.  noie  ;   Cole  Ejec.  441. 

J.,  Chan.  352;    5  Jur.  N.  S.  361  ;    Boothe-  (k)  3    Prest.   Conv.   76,   77;    Cole  Ejec. 

royd  V.  WooUey,  5  Tyr.  522  ;  Cole  Ejec.  30,  441,  442. 

441.  {I)   Toinkins  v.  Lawrence,  8  C.  &  P.  729  ; 

(h)  Doe  d.  TJwmas  v.  Roberts,   16  M.  &  Cattley  v.  Arnold,  28  L.  J  ,  Chan.  352;   5 

W.  778 ;  in  which  case  see  14  &  15  Vict.  c.  Jur.  N.  S.  361  ;  Cole  Ejec.  442. 
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Chapter  V. 
Sect.  2. 


Implied  Con  • 
tract  by  Entry 
under  a  mere 
Agreement  for 
a  Lease,  and 
Payment  of 
Rent. 


tenancy  by  a  regular  notice  to  quit(»?)-  But  where  a  tenancy  is 
created  "  for  one  year  certain,  and  so  on  from  year  to  year"  (which  is 
frequently  done  by  mistake),  it  enures  as  a  tenancy  for  two  years  at 
the  least,  and  cannot  be  determined  at  the  end  of  the  first  year  (n). 
It  may,  however,  be  determined  by  due  notice  to  quit  at  the  end  of 
the  second  or  any  subsequent  year  of  the  tenancy.  A  demise  "  for  a 
year,"  or  "  for  one  year  certain,"  does  not  create  a  tenancy  from  year 
to  year,  nor  require  any  notice  to  determine  it  at  the  end  of  the 
year(o). 

Where  a  person  is  let  into  possession  under  a  mere  agreement  for  a 
future  lease  (not  amounting  to  an  actual  demise)  he  becomes  a  mere 
tenant  at  will ;  but  when  he  pays,  or  expressly  agrees  to  pay,  any  part 
of  the  annual  rent  thereby  reserved,  his  tenancy  at  will  changes  into 
a  tenancy  from  year  to  year,  upon  the  terms  of  the  intended  lease,  so 
far  as  they  are  applicable  to  a  yearly  tenancy  (p).  A  stipulation  for 
two  years'  notice  to  quit  is  inapplicable  to  such  a  tenancy  {q).  So  is 
a  covenant  to  build ;  or  to  do  such  material  repairs  as  are  not  usually 
done  by  tenants  from  year  to  year  (r).  But  a  stipulation,  in  an  agree- 
ment for  a  lease  for  more  than  three  years,  "  to  keep  open  the  shop, 
and  use  best  endeavours  to  promote  the  trade  of  it  during  the  tenancy," 
is  applicable  to  the  implied  yearly  tenancy  (s).  Such  tenant  is  en- 
titled to  the  usual  notice  to  quit;  but  at  the  expiration  of  the  term 
mentioned  in  the  agreement  the  implied  tenancy  from  year  to  year 
will  cease  without  any  notice  to  quit(0.  Actual  payment  of  rent  is 
not  always  essential,  although  that  is  perhaps  the  clearest  proof (?<)• 
Where  the  payment  of  the  rent  is  allowed  to  stand  over  by  mutual 
consent,  that  is  sufficient  (?/).  Payment  of  rent  does  not  of  itself 
create  a  tenancy  from  year  to  year,  but  is  only  evidence  from  which  a 
jury  may  find  the  fact  (y).  Where  payment  of  rent  unexplained  would 
ordinarily  imply  a  yearly  tenancy,  it  is  open  to  the  payer  or  receiver 
of  such  rent  to  prove  the  circumstances  under  which  such  payment 
was  made,  for  the  purpose  of  repelling  such  implication  (.r). 


(m)  Doe  d.  Clarke  v.  Smaridge,  7  Q-  B. 
957;  Doe  d.  Phimer  v.  Malnhy,  10  Q.  B. 
472  ;  Cole  Ejec.  442. 

(n)  Doe  d.  Chadborn  v.  Green,  9  A.  &  E. 
658 ;  1  P.  &  D.  454  ;  Reg.  v.  Mibts.  of 
Chawton,  1  Q.  B.  247  ;  4  P.  &  D.  525  ;  Cole 
Ejec.  442. 

(o)  Cobb  V.  Stokes,  8  East,  358,  361  ; 
Wilson  V.  Abbott,  3  B.  &  C.  8!)  ;  Johnstone 
V.  Iludlestone,  4  B.  &  C.  937  ;  Cole  Ejec. 
36,  443. 

(p)  Doe  d.  Thompson  v.  Amey,  12  A.  &  E. 
476  ;  4  P.  &  D.  177  ;  Doe  d.  Risge  v.  Bell, 
5  T.  R.  471  ;  2  Smith,  L.  C.  84,  86  (4th 
ed.);  Richardson  v.  Gifford,  1  A.  &  E.  52  ; 
Manning  v.  Lovejoy,  Ry.  &  Moo.  355  ; 
Brnithwaite  v.  Hitchcock,  10  M.  &  W.  494; 
2  Dowl.,  N.  S.  444  ;   Bennett  v.  Ireland,  E., 


B.  &  E.  326  ;  28  L.  J.,  Q.  B.  48. 

(?)   Tooker  v.  Smith,  1  H.  &  N.  732. 

(r)  Bowes  v.  Croll,  6  E.  &  B.  264, 
Erie,  J. 

{s)  Sanders  v.  Karnell,  1  F.  &  F.  356. 

{t)  Doe  d.  Tilt  v.  Stratton,  4  Bing.  446  ; 
1  Moo.  &  P.  183  ;  Doe  d.  Bramfield  v.  Smith, 
6  East,  530  ;  Berry  v.  Lindley,  3  M.  &  G. 
498,  514  ;  Doe  A.  Davenish  v.  Moffatt,  15  Q. 
B.  257,  265  ;  Tress  v.  Savage,  4  E.  &  B.  36  ; 
Cole  Ejec.  444. 

{u)  Cox  V.  Betit,  5  Bing.  185  ;  2  Moo.  & 
P.  281  ;  Vincetit  v.  Godson,  24  L.  J.,  Chan. 
122. 

(v)  Finley  v.  The  Bristol  and  Exeter  R. 
Co.,  7  Exch.  415  ;  Jones  v.  Shears,  i  A.  & 
E.  832. 

(,1-)  Doe  d.  Lord  v.  Crago,  6  C.  B.  90. 
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Where  a  person  is  let  into  possession  under  a  void  lease,  ex.  gr.,  a    Chapter  V. 

S  F  f"  T     2 

lease  for  more  than  three  years,  not  made  by  deed  {y),  and  pays,  or 


expresslv  agrees  to  pay,  any  part  of  the  annual  rent  therein  expressed  ^y  Entry 

^  '^  ,     ,        \         ,     \  r  under  a  void 

to  be  reserved,  he  thereby  becomes  a  tenant  irom  year  to  year  upon  Lease  and  Pay- 
the  terms  of  such  lease,  so  far  as  they  can  possibly  apply  to  a  yearly  "^^""^  °^  ^^"'• 
tenancy  (z).     And  such  tenancy  will  cease  without  any  notice  to  quit 
at  the  end  of  the  void  term  mentioned  in  the  lease  (a). 

Where  a  tenant  for  a  term  of  years  holds  over  after  the  expiration  Where  a  Te- 
of  his  lease,  he  becomes  a  tenant  on  sufferance,  but  when  he  pays,  "^g^  ^^^ 
or  expressly  agrees  to  pay,  any  subsequent  rent,  at  the  previous  rate,  subsequent 
a  new  tenancy  from  year  to  year  is  thereby  created  upon  the  same 
terms  and  conditions  as  those  contained  in  the  expired  lease,  so  far 
as  the  same  are  applicable  to  a  yearly  tenancy  (&).  The  proviso  for 
re-entry  for  non-payment  of  rent,  &c.  contained  in  the  lease  will  extend 
to  the  new  yearly  tenancy  (c).  But  the  landlord  may  show  that  he 
accepted  the  rent  from  time  to  time  under  a  mistake,  and  upon  the 
supposition  that  one  of  the  lives  for  which  the  lease  was  granted  con- 
tinued in  existence  (f/).  Any  such  new  tenancy  (when  implied)  will 
be  deemed  to  have  commenced  at  the  same  time  of  the  year  as  the 
original  term,  and  notice  to  quit  should  be  given  accordingly  (e).  It 
will  be  subject  to  the  custom  of  the  country,  so  far  as  such  custom 
is  not  excluded  by  the  terms  of  the  expired  lease  (/).  It  may  be 
determined  by  notice  at  the  end  of  the  first  or  any  subsequent  year  of 
the  tenancy  (g),  or  under  an  implied  proviso  for  re-entry  similar  to 
that  contained  in  the  expired  lease  (h). 

If  a  remainder-man  accept  money,  or  anything  else  reserved  as  rent  By  Acceptance 
in  a  lease  granted  by  the  previous  tenant  for  life,  which  became  void  °  ^oz^'^Lease^'^ 
on  the  death  of  such  tenant  for  life,  or  at  the  end  of  the  then  current  by  the  Re- 
year  of  the  tenancy  (i),  he  does  not  thereby  confirm  and  establish  the 
lease   for  the   residue  of  the  term  therein  expressed  to   be   granted 
(without  a  previous  memorandum  in  writing  pursuant  to  13  Vict.  c.  17, 
s.  1),  but  he  creates  a  new  implied  tenancy  from  year  to  year  as  be- 
tween him  and  the  tenant  on  the  old  terms,  and  the  tenant  is  entitled 
to  the  usual  notice  to  quit  (k) ;  unless,  indeed,  the  rent  reserved  be  so 
grossly  inadequate,  with  reference  to  the  annual  value  of  the  property, 

(?/)  8  &  9  Vict.  c.  106,  s.  3  ;  29  Car.  2,  c.  (d)  Doe  d.  Lord  v.  Crago,  6  C.  B,  90. 

3,  ss.  1,  2;    Tress  v.  Savage,  4  E.  &  B.  36.  (e)  Doe   d.    Castleto?i    v.  Samuel,  5    Esp. 

{z)  Clayton   v.    Blakey,    8    T.    R.    3  ;     2  173;    Doe  A.  Spicer  v.  Lea,  11   East,  312  ; 

Smith,   L.   C.  88  (4th  ed.);    Richardson  v.  Roe  d.  Jordan  v.  Ward,  1  H.  Blac.  96;   Doe 

afford,  1  A.  &  E.  52 ;   2  N.  &  M.  325  ;   Lee  d.  Martin  v.  Watts,  7  T.  R.  83  ;  Doe  d.  Col- 

V.  Smith,  9  Exch.  662  ;   Doe  d.  Pennington  v.  li)is  v.  Weller,  7  T.  R.  478  ;    Doe  d.  Tucker 

Taniere,   12  Q.  B.  998,   1013  ;    Cole  Ejec.  v.  Morse,  1  B.  &  Ad.  365  ;   Cole  Ejec.  444. 
444.  (/)  Hutton  v.  Warren,  1  M.  &  W.  466; 

(a)   Tress  v.  Savage,  4  E.  &  B.  36.  Cole  Ejec.  249,  444. 

(i)  Doe  d.    Hollingsworth  v.   Stennett,  2  (g)  Doe  d.  Clarke  v.  Stnaridge,  7  Q.   B. 

Esp.  717;    Bishop   v.   Howard,   2   B.  &  C.  957;    Doe  d.  Plumer  v.  Mainby,  10  Q.   B. 

100;    3  D.  &  R.  293  ;    Doe  d.   Thompson  v.  473. 

Amey,   12   A.  &   E.  746  ;    4   P.  &   D.  177  ;  {h)    Thomas  v.  Packer,  1  H.  &  N.  669. 

Hyatt  V.  Griffiths,  17  Q.  B.  .505.  (i)   14  &  15  Vict.  c.  25,  s.  1. 

(c)   Thomas  v.  Packer,  1  H.  &  N.  669.  (A-)  Cole  Ejec.  445. 
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Chapter  V 
Sect.  2. 


By  Attornment 
to  a  prior 
Mortgagee. 


Not  by  Agree- 
ment to  pay 
an  increased 
Kent. 


Underleases 
by  Tenants 
from  Year  to 
Year, 


Tenancy  for 
less  than  a 
Year. 


that  the  jury  ought  to  presume  and  find  that  no  such  new  tenancy 
was  intended  to  be  created  (Z).  Any  such  new  tenancy  will  be  deemed 
to  have  commenced  from  the  same  day  of  the  year  as  the  original 
term,  and  the  notice  to  quit  should  be  given  accordingly  (771). 

If  a  mortgagee  induce  or  compel  a  srihse(juent  tenant  of  the  mort- 
gagor to  attorn  to  and  jmy  him  rent,  that  will  not  operate  to  confirm 
tiie  lease  for  the  whole  term  thereby  granted,  but  will  create  between 
the  mortgagee  and  the  tenant  a  new  tenancy  from  year  to  year  {n) ; 
and  such  new  tenancy  will  be  subject  to  the  terms  and  conditions  of 
the  lease,  so  far  as  the  same  are  applicable  to  a  yearly  tenancy  (o). 

If,  whilst  a  tenant  from  year  to  year  is  in  possession  of  lands  under 
an  agreement  reserving  a  certain  rent,  he  agrees  with  his  landlord  to 
pay  an  increased  or  reduced  rent,  this  will  not  have  the  effect  of  then 
creating  a  new  tenancy  (/>). 

A  demise  by  a  tenant  from  year  to  year  to  another,  also  to  hold 
froiii  year  to  year,  is  in  "legal  operation  a  demise  from  year  to  year 
only  during  the  continuance  of  the  original  demise  to  the  interme- 
diate landlord  {q).  A  tenant  from  year  to  year,  underletting  from  year 
to  year,  has  a  reversion  which  entitles  him  to  distrain  (r).  If  a  tenant 
from  year  to  year  make  a  lease  for  twenty-one  years,  such  term  will 
cease  whenever  the  tenancy  from  year  to  year  is  legally  determined  (s). 
A  tenancy  from  year  to  year  created  by  a  tenant  for  life,  not  in  pur- 
suance of  any  statute  or  power,  will  determine  on  his  death  {t),  or  at 
the  end  of  the  then  current  year  of  the  tenancy  {u).  A  tenant  from 
year  to  year  is  substantially  a  tenant  at  will,  but  is  entitled  to  half  a 
year's  notice  to  quit(:r). 


Sect.  3. —  Tenants  for  less  than  a  Year. 
In  leases  of  houses  and  apartments  for  an  indefinite  period  less 
than  a  year,  the  hiring  will  be  construed  to  be  quarterly,  monthly  or 
weekly,  according  to  the  circumstances  of  each  case  and  the  custom 
of  the  place  or  country.  Of  these  circumstances  the  principal  appears 
to  be  the  payment  of  rent ;  therefore,  where  a  tenancy  was  created  of 
wharfs,  warehouses,  &c.,  at  a  certain  rent  per  quarter,  the  tenancy  to 
commence  on  the  14th  June,  the  tenant  paying  a  quarter's  rent  on 
that  day  and  giving  security  for  the  payment  of  a  quarter's  rent  in 


(1)  Doe  d.  Briine  v.  Prkleaux,  10  East, 
158;  Deniie  d.  Brum  v.  Rawlins,  10  East, 
261  ;  Doe  d.  Lord  v.  Crago,  6  C.  B.  90  ;  Cole 
Ejec.  44'5. 

(7k)  Roe  d.  Jordan  v.  IVard,  1  H.  B!ac. 
9() ;  Doe  d.  CoHins  v.  H'cller,  7  T.  R.  478 ; 
Cole  Ejec.  445. 

(n)  Doe  d.  Hughes  v.  Bucknelt,  8  C.  &  P. 
567  ;  Doe  d.  Prior  v.  Ongley,  10  C.  B.  25 
(3rd  point). 

(o)  Cole  Ejec.  445. 

(p)  Dor  (\.  Muiirk  v.  Gerhir,  5  Q.  B.  841  ; 
1  C.  &  K.  307  ;    Clarke  v.  Muurc,  1  Jon.  & 


Lat.  723  ;  Crowley  v.  Fitly,  7  Exch.  319  ; 
Burroiues  v.  Gradin,  1  D.  &  L.  213. 

(q)  Pike  v.  Eyre,  9  B.  &  C.  909  ;  4  Man. 
&  R.  Q6L 

(r)  Curtis  v.  Wheeler,  Moo.  &  M.  493  ;  2 
Smith,  L.  C.  94,  notes  {4th  ed.). 

(s)  Mackay  v.  Mackreth,  4  Doug.  213. 

{t.)  Doe  d.  Thomas  v.  Roberts,  IG  M.  &  W. 
774. 

(u)  14  &  15  Vict.  c.  25,  s.  1. 

(.r)  Parker  d.  Walker  v.  Constable,  3 
Wils.  25. 


TENANTS  FOR  LESS  THAN  A  YEAR.  171 

advance  during  his  tenancy,  it  was  held  that  he  became  tenant  from    Chapter  V. 

quarter  to  quarter,  and  not  from  year  to  year  (2:).    So  where  the  tenant         ^,^^'  ' 

is  ^^ always  to  be  subject  to  quit  at  three  months'  notice"  he  will  be 
deemed  a  quarterly  tenant  (a).  So  a  demise  of  houses  or  of  lodgings 
at  a  monthly  or  weekly  rent  affords  a  presumption  of  a  monthly  or 
weekly  tenancy  (Z*).  Where  premises  are  let,  not  for  any  definite 
period,  but  the  tenant  is  to  give  up  possession  at  any  time  on  one 
month's  notice,  that  creates  a  tenancy  from  month  to  month  (c). 
Where  a  person  hired  a  furnished  house  for  three  lunar  months,  and 
a  receipt  was  given  for  the  rent  for  that  period,  but  he  continued  in 
possession  afterwards,  it  was  held  that  a  jury  were  warranted  in  find- 
ing that  the  subsequent  occupation  was  on  a  loeekly  hiring  {d).  By 
agreement  on  the  19th  of  April,  certain  premises  were  let  at  the  yearly 
rent  of  42^.,  payable  quarterly;  the  first  payment  11.  13s.  6f/.,  to  be 
made  on  the  24th  of  June  next,  being  the  proportion  of  rent  due  up  to 
that  time.  The  lessee  was  to  enjoy  at  the  said  rent  until  one  of  the 
parties  should  give  to  the  other  six  months'  notice  to  quit,  and  at  the 
expiration  of  "any"  such  notice  to  leave  the  premises  in  as  good 
condition,  &c.  This  was  held  to  be  a  half-yearly  tenancy,  commenc- 
ing from  the  24th  of  June;  and  that  a  notice  to  quit  given  at  Mid- 
summer and  expiring  at  Christmas  was  valid  (e).  Where  the  defend- 
ant hired  of  the  plaintiff"  apartments  in  his  dwelling-house  at  a  fixed 
rent,  payable  half-yearly,  and  entered  into  possession  at  Michaelmas, 
1822;  and  at  Lady-day,  1823,  paid  one  half-year's  rent,  and  at  the 
Midsummer  following  gave  up  possession  without  having  given  notice 
to  quit;  but  at  Michaelmas  in  the  same  year  he  paid  another  half- 
year's  rent,  though  at  Lady-day,  1824,  he  refused  to  pay  a  third  half- 
year's  rent;  in  an  action  for  use  and  occupation  for  that  half-year's 
rent,  it  was  held  that  a  tenancy  from  year  to  year  could  not  be  in- 
ferred from  these  facts,  and  therefore  that  the  action  was  not  main- 
tainable ( /).  A  general  letting  at  a  yearly  rent,  though  payable 
half-yearly  or  quarterly,  or  an  acceptance  of  yearly  rent  or  rent 
measured  by  any  aliquot  part  of  a  year,  is  evidence  of  a  taking  from 
year  to  year  {g).  Where  premises  are  let,  at  a  yearly  rent  payable 
weekly,  with  power  to  determine  the  tenancy  at  three  months'  notice 
from  any  quarter  day,  that  creates  a  yearly  tenancy,  determinable  as 
agreed  (li).  On  a  letting  from  year  to  year  "  to  quit  at  a  quarter's  no- 
tice," such  notice  must  expire  at  the  end  of  the  first  or  some  other 

(2)    Wilkinson   V.    IJall,   3    Bing-.,   N.  C.  (e)  Doe  A.  Kuny  v.  Grafton,  Id,  (^."B.  ^96; 

508;  4  Scott,  301.  21  L.  J.,  Q.  B.  276. 

(a)  Kemp  v.  Derreit,  3  Camp.  510  ;  Cole  (/)    Wilson  v.  Ahbotl,  3  B.  &  C.  88  ;  4  D. 

Ejec.  31.  &  R.  693. 

{b)  Hvffell  V.  Armitstead,  7  C.  &  P.  56  ;  [g)  Richardson    v.    Langridge,    4    Taunt. 

Cole  Ejec.  33.  128;    Doe  d.  Jlitll  v.    Wood,   14   M.  &   W. 

(c)  Doe   d.   Landsell  v.  Gower,  17  Q.   B.  682. 

589.  C/j)  Rt>x  V.  hihhts.  of  Hcrstmonceaux,  7  B. 

(d)  Towne  v.  Campbell,  3  C.  B.  921,  &  C.  551  ;   1  M.  &  R.'426. 
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year  of  the  tenancy,  and  not  at  any  other  part  of  the  year  (i).  If  a 
house  be  divided  into  several  apartments  with  an  outer  door  to  each 
aj)artment,  and  no  communication  with  each  other  subsists,  the  several 
apartments  are  considered  in  law  as  distinct  mansion-houses ;  but  if 
the  owner  hve  in  the  house,  all  the  untenanted  apartments  shall  be 
considered  as  part  of  his  house ;  yet  if  there  be  two  several  tenements 
originally,  and  they  became  inhabited  by  several  families  who  make 
but  one  avenue  for  both,  and  use  it  promiscuously,  the  original 
severalty  is  recognized  and  regarded  on  questions  of  rating  and  settle- 
ment (k).  Where  a  person  had  the  separate  use  and  occupation  of  a 
floor,  and  there  was  but  one  staircase  and  one  open  door  to  that  and 
the  rest  of  the  house,  which  was  in  the  occupation  of  another  person 
under  the  same  landlord,  it  was  held  to  be  properly  described  as  a 
messuage  (Z) ;  but  where  a  person  occupied  two  rooms  as  a  lodger  to 
his  landlord  who  lived  in  the  house,  it  was  held  that  it  was  not  pro- 
perly described  as  his  dwelling-house  {m). 

The  tenant  of  a  dwelling-house  or  other  tenement  may  assign  or  un- 
derlet all  or  any  part  of  it  during  his  own  term,  unless  expressly  restricted 
from  so  doing  by  special  agreement  (w).-  Where  parts  of  a  dwelling- 
house  are  underlet  they  are  usually  called  lodgings  or  apartments. 
Where  let  ready  furnished  the  rent  is  deemed  to  issue  out  of  the  realty, 
and  not  partly  out  of  the  furniture  (o).  But  where  the  plaintiff  took 
a  house  partly  furnished  at  a  certain  rent,  and  the  defendant  agreed 
to  send  in  all  necessary  furniture  within  a  reasonable  time,  it  was  held 
that  the  defendant's  agreement  to  send  in  the  furniture  was  an  in- 
separable  part  of  a  contract  for  an  interest  in  land,  and  therefore  ought 
to  be  in  writing  (p).  Lodgings  may  be  let  in  the  same  manner  as 
lands  and  tenements  :  in  general,  however,  they  are  let  either  by 
agreement  in  writing  between  the  landlord  and  tenant,  or  by  verbal 
agreement. 

A  contract  to  let  lodgings  is  a  contract  for  an  interest  in  land 
within  the  Statute  of  Frauds,  and  must  therefore  be  in  writing  (q). 
The  furniture  agreed  to  be  let  therewith  forms  an  inseparable  part  of 
the  contract  (p).  But  where  the  defendant  agreed  by  parol  with  the 
plaintiff,  who  kept  a  boarding-house,  to  pay  for  the  board  and  lodg- 
ing of  himself  and  servant,  and  for  the  accommodation  of  his  horse, 
100/.  a  year,  with  a  quarter's  notice  on  either  side:  in  an  action  for  a 


(j)  Doe   d.  Pitcher  v. 
555  ;    2  Camp.  78  ;    Bro 
7  D.  &  R.  603  ;  Cole  Ej 

(A-)  Tracey  v.  Talbot, 
V.  Woottov,  1  A.  &  E. 
and  Little  TJsworth,  5  A. 
Henley -on-TJiames,  6  A. 
Elswick,  7  Jur.  N.  S.  45, 

( .')  Finn  V.  Grafton,  2 
3  Scott,  56. 

();;)  Monks  v.  Dyket,  4 


Donovan,  1   Taunt. 

wn  V.  Burtingshaw, 

ec.  3L 

6  Mod.  214;    Rex 

232  ;   Rex  v.  Great 

&  E.  261  ;    Rex  v. 

&  E.  294  J    Reg.  v. 

Q.  B. 

Bing.,  N.  C.617; 

M.  &  W.  567. 


(«)  Cole  Ejec.  434—439. 

(o)  Newman  v.    Anderton,   2   Bos.  &   P., 
New  R.  224  ;    Spencer's  case,  5  Co.  R.  16 
Cadogan  v.  Kennet,  Cowp.  432 ;     Collins  v 
Harding,   Cro.   Eliz.   606;    13  Co.   R.   57 
Emote s  Case,  Dyer,  212  b  ;   Bradby,  17,  71 

(p)  Mechelen  v.  Wallace,  7  A.  &  E.  49; 
2  N.  &  P.  224  ;  Vaughan  v.  Hancock,  3  C. 
B.  766. 

iq)  Edge  V.  Strafford,  1  C.  &  .1.  391  ;  I 
Tyr.  293  ;   Inman  v.  Stamp,  1  Stark.  12. 
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quarter's  rent,  the  defendant  having  refused  to  enter  into  occupation  :    Chapter  V. 
held,  that  this  was  not  a  contract  concerning  lands  within  sect.  4  of  the '— . 


Statute  of  Frauds  (r).  And  where  one  who  had  a  term  which  expired 
on  the  llth  of  November,  let  the  premises  verbally  from  the  11th  of 
September  to  the  llth  November  for  270/.  payable  immediately;  it 
was  held  to  be  a  lease  of  which  parol  evidence  might  be  given,  and  not 
an  assignment  required  to  be  in  writing (s). 

In  all  cases  there  should  certainly  be  a  written  agreement,  in  order 
to  avoid  all  possibility  of  dispute  as  to  the  terms  of  the  demise.  The 
agreement  should  particularly  specify  the  amount  of  rent — the  time  of 
entry — the  length  of  notice  to  quit  required — and  such  other  par- 
ticulars as  the  special  circumstances  of  the  case  may  require.  If  the 
lodgings  be  furnished,  it  will  be  proper  to  have  a  schedule  of  the 
goods  they  contain  affixed  to  the  agreement,  in  the  same  manner  as 
in  the  case  of  a  lease  of  a  house  with  goods. 

In   taking  an  under-lease,  particularly  of  unfurnished  apartments.  Cautions  on 
especial  care  should  be  taken  that  the  rent  of  the  house  has  been  paid  *fking  an  Un- 

r  r  derlease  or 

up,  and  will  probably  continue  to  be  paid;  for  if  not,  the  furniture  Lodgings. 
and  goods  of  the  under-tenant  will  be  liable,  as  will  be  seen  hereafter, 
to  a  distress  for  rent.  Previously  to  taking  the  premises,  inquiries 
should  therefore  be  made,  on  the  subject,  of  the  housekeeper's  land- 
lord, and  also  of  the  tax-gatherer  and  collector  of  the  parochial  rates ; 
for  if  distresses  are  levied  for  them  also,  it  may  cause  considerable  in- 
convenience and  annoyance  to  the  under-tenant.  Where  fixtures  are 
taken  from  an  outgoing  tenant,  it  should  also  be  ascertained  that  the 
tenant  does  not  pay  for  those  things  which  belong  to  the  premises, 
and  which  the  person  leaving  has  no  right  to  sell. 

Agreements  entered  into  with  a  view  to  future  cohabitation  and  Lodgings  to 
prostitution  are  illegal  and  void,  as  being  against  public  morality  (0.  ^'"ostitutes. 
Therefore  if  a  pai'ty  let  lodgings  to  an  immodest  woman  to  enable  her 
to  consort  with  the  other  sex,  he  cannot  recover  in  an  action  for  the 
lodgings  so  let;  but  if  the  woman  merely  lodge  there,  and  receive  her 
visitors  elsewhere,  he  may  (u).  So  where  he  did  not  know  at  the 
time  of  letting  the  lodgings  of  the  defendant's  habits,  but  afterwards 
became  acquainted  with  the  fact,  and  permitted  her  to  remain  as  a 
tenant  (x). 

Lodgings  constitute  such  an  interest  according  to  the  duration  of  Rights  and 
the  term,  that  to  many  purposes  the  lodgers  are  considered  in  law  in  {"''d     s^^  ° 
the  light  of  householders,  and  enjoy  the  same  protection  and  greater 
immunities.     If  a  person  take  lodgings  on  the  first  and  second  floors 
of  a  house,  he  has  a  right  to  the  use  of  the  door  bell,  the  knocker,  the 
skylight  of  the  staircase,  and  the  water-closet,  unless  it  be  otherwise 

(r)    Wrhht   V.  Stavart,   29    L.  J.,   Q.    B.  (t)    Walker  v.  Perkins,  3  Burr.  1568. 

161  ;  6  Jur.  N.  S.  867.  (?0  Appletoyi  v.  Campbell,  2  C.  &  P.  347. 

{s)  Preece  v.  Corrie,  5  Bing.  24;    2  M.  &  (x)  Jennings  v.  Tkrogmorton,  Ry.  &  Moo. 

P-  57.  251  ;   Girardy  v.  Richardson,  1  Esp.  13. 
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Chapter  V.  stipulated  at  the  time  of  taking  the  lodgings;  therefore  if  the  landlord 
^^^'^•^'  deprive  the  lodger  of  the  use  of  either,  an  action  hes  {y).  If  the  de- 
fendant in  such  a  case  merely  pleads  the  general  issue,  he  cannot 
show  that  the  water-closet  was  useless  before  he  removed  it;  but  in 
mitigation  of  damages  he  may  go  into  evidence  to  show  that  the 
plaintiff  and  his  family  were  bad  lodgers,  and  that  he  did  the  acts 
complained  of  to  cause  them  to  quit  the  house  (?/),  The  law  does  not 
make  any  distinction  between  lodgers  and  other  tenants,  as  to  the 
payment  of  their  rent,  or  turning  them  out  of  possession;  for  they  are 
Notice  to  quit,  in  general  subject  to  the  same  regulations  as  other  tenants.  In  the 
case  of  lodgings  let  for  a  shorter  term  than  a  year,  as  by  the  month,  a 
month's  notice  is  sufficient ;  for  a  notice  to  quit  has  reference  in  all 
cases  to  the  letting  (z).  If  the  hiring  be  from  half-year  to  half-year, 
half  a  year's  notice  to  quit  must  be  given ;  if  from  quarter  to  quarter, 
a  quarter's  notice ;  if  from  month  to  month,  a  month's  notice ;  and  if 
from  week  to  vi'eek,  a  week's  notice  to  quit;  and  if  a  lodger  quits  his 
apartments  without  giving  such  notice,  he  is  liable  to  the  payment  of 
a  quarter's,  a  month's  or  a  week's  rent,  according  to  the  term  of 
hiring  (a).  It  has  been  ruled  by  a  very. learned  judge,  that  in  the  case 
of  an  ordinary  weekly  tenancy,  a  week's  notice  to  quit  is  not  implied 
as  a  part  of  the  contract,  unless  there  be  a.  usage  to  that  effect;  but  in 
the  absence  of  such  usage,  a  weekly  tenant  who  enters  on  a  fresh 
week  may  be  bound  to  continue  until  the  expiration  of  that  week,  or 
pay  the  week's  rent  (b).  If  a  tenant  quit  apartments  without  giving 
such  notice  (if  any)  as  is  necessary,  the  landlord  may  recover  the  rent 
though  he  has  put  up  a  bill  in  the  window  for  the  purpose  of  letting 
the  apartments  (c) ;  or  lighted  and  used  tires  in  the  rooms  (c?);  but  if 
the  landlord  let  the  apartments  to  another  tenant,  he  has  rescinded 
the  contract,  and  cannot  recover  rent  for  any  subsequent  portion  of 
the  period  included  in  the  original  tenancy  during  which  they  remain 
unoccupied  and  unproductive  (e).  A  tenant  of  apartments  is  not  jus- 
tified in  quitting  without  notice,  merely  from  a  fear,  however  reason- 
able, that  his  goods  may  be  seized  for  his  landlord's  rent  (/).  But 
there  may  be  an  express  stipulation,  reserving  to  him  leave  to  quit  at 
any  time  without  notice  "  if  he  find  anything  that  may  at  all  lead  him 
Larceny  of  to  suspect  that  there  is  any  embarrassment  in  his  landlord"  {g).  A 
Lodger's  jodging-house  keeper  is  not  responsible  to  his  lodger  if  property  of 

the  latter  be  stolen  from  his  apartments,  either  by  another  lodger  or 

(y)    Underwood  v.  Bnryoivs,  7  C.  &  P.  26.  v.  Campbell,  3  C.  B.  921. 

(z)   Doe  (1.  Parrij  v.  Hazell,  1  Esp.  94.  (c)   Redpath  v.  Roberts,  3  Esp.  22,'). 

(a)   Ibid.,  1  Esp".  9-1.;    Doe  d.  Peacock  v.  (d)   Griffith  v.  Hodges,  1  C.  &  P.  419. 

Raffaji,  6  Esp.  4  ;  Doe  v.  Scotl,  6  Biiig.  3G2  ;  (e)    trails  v.  Atcheson,  3   Ring.  462;    11 

Doe  V.  Raiilcy,  5  C.  &  P.  67  ;    6  East,  121,  Moo.  379  ;   2  C.  &  P.  268. 
n.;     Towuev.Cumphell,  3  C.  B.  921  ;    Ad-  (/)  Rickctt   v.    Tullick,   6   C.    &  P.  66 ; 

disnn    on   Contracts,   419   (4ih  ed.)  ;    Cole  Cole  Ejec.  36. 
Ejec.  32,  33.  {g)  Beihell  v.  Blencowe,  3  M.  &  G.  119; 

(6)   Iliiffell  V.  Armistead,  7  C.  &  P.  56  ;  3  Scott,  N.  R.  568. 
Doe  d.  Peacock  v.  Raffaii,  6  Esp.  4 ;     Tutmie 
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by  a  third  person  :  the  princijile  is,  that  the  lodger  must  liimself  take    Chaptf.r  V. 
care  of"  his  own  goods ;   there  is  a  distinction 
an  innkeeper  and  a  lodging-house  keeper  (A). 


care  of  his  own  goods ;   there  is  a  distinction  in  this  respect  between  '^1- 


Sect.  4. —  Tenants  at  Will. 

A  tenancy  at  will  is  where  lands  or  tenements  are  let  by  one  man  What  consti- 
to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor;  in  ,K„tcy\t  Will. 
this  case,  the  lessee  is  called  tenant  at  will,  because  he  has  no  certain 
nor  sure  estate,  for  the  lessor  may  put  him  out  at  any  time  he 
pleases  (i).  An  interest  of  freehold  or  quasi  freehold  character  cannot 
be  created  by  parol  or  mere  written  agreement :  a  party  liolding 
under  such  an  agreement  is  a  tenant  at  will,  and  removable  by  eject- 
ment, without  prejudice  to  his  equitable  rights  (A).  Either  party  may 
at  any  time  determine  a  strict  tenancy  at  will,  although  expressed  to 
be  held  at  the  will  of  the  lessor  only  (Z).  Where  a  person  lets  land  to 
another  without  limiting  any  certain  or  determinate  estate,  a  tenancy 
at  will  is  thereby  created  (m).  A  mere  permission  to  occupy  land 
constitutes  a  tenancy  at  will  only(?2).  Courts  of  law  have  of  late 
years  leaned  as  much  as  possible  against  construing  demises,  where 
no  certain  term  is  mentioned,  to  be  tenancies  at  will,  but  have  rather 
held  them  to  be  tenancies  from  year  to  year  so  long  as  both  parties 
please,  especially  where  an  annual  rent  is  reserved  (o). 

If  an  agreement  be  made  to  let  premises  so  long  as  both  parties  How  Tenan- 
please,  and  reserving  a  compensation,  accruing  de  die  in  diem,  and  not  '^'.'^^^.patej 
referable  to  a  year,  or  any  aliquot  part  of  a  year,  it  does  not  create  a 
holding  from  year  to  year,  but  a  tenancy  at  will  strictly  so  called : 
and  though  the  tenant  has  expended  money  on  the  improvement  of 
the  premises,  that  does  not  give  him  a  right  to  hold  them  until  he  be 
indemnified  (p).  After  a  tenant  at  will  had  taken  possession  there 
was  an  agreement  for  a  lease,  but  no  lease  was  prepared.  On  the 
back  of  the  draft  there  was  an  indorsement  made  and  signed.  Rent 
had  been  paid  and  a  receipt  given  for  a  quarter's  rent,  and  a  distress 
also  had  been  put  in  by  the  landlord  upon  the  tenant.  The  above 
facts  were  held  insufficient  to  alter  the  original  tenancy  at  will  into  a 
tenancy  from  year  to  year  (5').  If  one  demise  a  tenement  to  another, 
excepting  the  new  house  for  his  habitation  when  he  pleases  to  stay 

(li)   Cai/lt''scase,8  Co.  R.  32  ;    1  Smitli,  («)  Doe  d.  Hull   v.    Wood,  14  M.  &  W. 

L.  C.  87  (4th  ed.)  ;    Holder  v.  Soulby,  29  L.  G82  ;   1  5  L.  J.,  Exch.  41. 

J.,  C.  P.  246.  (o)  2  Biac.  Com.  147  ;     Timmins  v.  fta«'- 

(i)Lit.  s.  68;    2  Blac.  Com.  145;    Cole  Zmwow,  3  Burr.  1609 ;    1  W.  Blac.  533  ;    Co. 

Ejec.  448.  Lit.  55;     Doe   d.    Hull  v.    Hood,  14  M.   & 

(k)  Dossee  v.  Eait   1.   Co.,  8  W.   R.  245,  W.  682;    Anderson  v.  The  Midland  R.   Co., 

P.  C.  30  L.  J.,  Q.  B.  94. 

(/)  Co.  Lit.  55  a  ;    6  C.  B.  672,  note  (a)  ;  {p)    Richardson    v.    Laiigridge,    4    Taunt. 

Cole  Ejec.  448,  552.  128. 

(»«)  Com.  Dig.   tit.  Estates  {\l.  1);   Rich-  (q)  Doe  d.    Benson   v.   Frost,    17    Law  T. 

ardson  v.    Langridge,   4  Taunt.   128;    Cole  145,  Q.  B. 
Ejec.  448. 
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^"stcT''4  ^"    *^^^''^'  ^"^  ^*  °^^^*'  ^""^^  ^'°''  ^^^^  "^^  ^^  *'^^  ^^^®*^^  5  ^''^  ^^ss^e  ^las  the 
new  house  as  tenant  at  will  (r).     The  words  "  I  give  you  a  close  to 

enjoy  as  long  as  I   please,  and  to  take  again  when  I   please,  and 
you  shall  pay  nothing  for  it,"  create  a  tenancy  at  will  (s).     So  a 
party  having  become  tenant  to  two  others  at  their  will  and  pleasure, 
at  the   rate  of  25/.  4s.  per  annum,  payable  quarterly,   and   havino- 
remained    in  possession  under  this   agreement   for   two   years,   and 
paid  a  year's  rent,  after  which  the  lessors  distrained  for  a  quarter's 
rent,  was  held  to  be  tenant  at  will  and  not  from  year  to  year  (t). 
If  a  tenant  for  years  hold  over  after  his  term,  and  pay  rent,  he  be- 
comes a  tenant  from  year  to  year;  but  until  rent  is  paid  and  accepted, 
he  is  tenant  at  will  only  (u).     If  a  tenant  whose  lease  has  expired  be 
permitted  to  continue  in  possession  pending  a  treaty  for  a  further 
lease,  he  is  not  a  tenant  from  year  to  year,  but  so  strictly  at  will, 
that  he  may  be  turned  out  of  possession  without  notice  (a):  it  is  the 
same  if  he  be  admitted  tenant  pending  a  treaty  for  purchase,  which 
is  afterwards  broken  off(y).     If  a  man  enter  under  a  void  lease,  he 
is  not  a  disseisor,  but  a  tenant  at  will  (2),  under  the  terms  of  the 
lease  in  all  other  respects  except  the  duration  of  time  (a).     Where 
there  is  a  tenancy,  even  at  will,  at  a  fixed  rent,  such  rent  may  be  dis- 
trained for  (b).     A  person  who  lives  in  a  hxDuse  rent  free,  by  the  suf- 
ferance of  the  owner,  is  a  tenant  at  will  (c).    A  minister  of  a  dissenting 
congregation,  placed  in  possession  of  the  chapel  and  dwellinghouse  by 
certain  persons  in  whom  the  fee  was  vested,  in  trust  to  permit  and 
suffer  the  chapel  to  be  used  for  the  purpose  of  religious  worship,  is  a 
mere  tenant  at  will  to  those  persons ;  and  his  interest  is  determinable 
by  a  demand  of  possession,  without  any  previous  notice  to  quit;  he  is 
not  entitled  of  right,  before  the  determination  of  his  tenancy,  to  have 
a  reasonable  time  allowed  him  for  the  removal  of  his  furniture  (d). 
Where  a  tenant  at  will  let  into  possession  a  person  whom  the  landlord 
had  refused  to  take  as  tenant  unless  he  found  security,  and  who  re- 

(r)  Cudlip  V.  Rundall,  4  Mod.  9;   3  Salk.  Smith,  L.  C.  84;    Richardson  v.  Gifford,  1 

156;    12  Mod.  15;     1  Show.  310  ;    Carth.  A.  &E.52;    Beale  v.  Sanders,  3  Bing.,  1<1. 

202;   Com.  177;   Holt,  410.  C.  850;    Doe  d.  Pennington  v.   Taniere,  12 

is)  Rex  V.  FiUongley,  Cald.  569.  Q.   B.  998,  1013  ;    Arden  v.  Sullivan,  14  Q. 

(t)  Doe  d.  Biistow  v.  Cox,  11  Q.  B.  122.  B.  832  ;    Lee  v.  Smith,  9  Exch.  662  ;     Tress 

(u)  Com.   Dig.  tit.  Estates  (H.  I  ;    I.  1);  v.   Savage,  4  E.  &   B.   36;    Cole  Ejec.  34, 

Clayton  v.  Blakey,  8  T.  R.  3  ;   2  Smith,  L.  C.  222,  444. 

88  (4th  ed.).  (b)  Anderson  V.   The  Midland  R.   Co.,  30 

(x)   Doe  (!.  Hollingsworth  v.  Stennett,   2  L.  J.,  Q.  B.  94;   Doe  d.  Davies  v.  Thomas,  6 

Esp.  717;    Simplcin  \.  AsMmrst,\  C.,M.Si  Exch.  858,  Martin,  B. 

R.  261;  4Tyr.  781.  (c)  Rex  v.   Collelt,   Russ.   &   Ry.   C.  C. 

{y)   Peacock  V.  Peacock,  \6  Yes.  57  ;   Doe  498;     Rex    v.   Jobling,    Ibid.   525;    Doe   d. 

d.  Stanway  v.  Rock,  1  Car.  &  M.  549;   4  M.  Groves  v.  Groves,  10  Q.  B.  486. 

&  G.  30  ;    Ball  v,  CulUmore,  2  C,  M.  &  11.  (rf)   Doe   d.  Jones   v.  Jones,   10  B.    &   C. 

120.  718;    5  M.  &  R.  616,  752  ;    Doe  d.  NichoU 

(z)  Denn  d.  Warren  v.  Fenrnside,  1  Wils.  v.  M'Kaeg,   10  B.  &  C.  721  ;    5   M.  &   R. 

176;    Goodtitle  d.   Galloway  v.   Herbert,   4  620;    Revett  v.  Brown,  5  Bing.  7  ;    2  M.  & 

T.  R.  680  ;    De  Medina  v.  Poison,  Holt,  N.  P.  12;    Perry  v.  Shipway,  1   Giff.  1  ;    Cole 

P.  C.  47;  Cole  Ejec.  450.  Ejec.  451,  604;  23  Sf  24  Vict.  c.  136,  s.  14. 

(«)   Doe  d.  Rigge  v.  Bell,  5  T.  R.  471  ;  2 
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niained  in  possession  two  years,  continuing  to  endeavour  to  find  seen-  Chapter  V 
rities,  but  without  success ;  it  was  held,  that  he  was  not  even  tenant  J^^c^-  4- 
at  will  (e).  SHght  evidence  has  been  held  sufficient  to  make  a  tenant 
on  sufferance  a  tenant  at  will  (f).  Where  a  term  is  created  by  way 
of"  use,  the  owner  of  the  fee  is  as  a  tenant  at  will  to  his  own  trustee  (^). 
An  admission  of  half  a  year's  rent  being  in  arrear  is  some  evidence  of 
a  tenancy  at  will(/0-  Actual  payment  of  rent  is  not  always  necessary 
to  create  such  a  tenancy,  so  as  to  authorize  a  distress  (i). 

An  estate  at  will  may  be  determined  either  by  the  express  declara-  How  Tenan- 
tion  of  either  of  the  parties  (A),  or  by  implication  of  law  :  of  the  latter  )iiay  U  deter, 
description  will  be  the  death  of  either  of  the  parties,  which  in  general  mi'ied. 
determines   the   will(Z) — acts   of  ownership   exercised    by  the   land- 
lord (7;?) —  his  alienation  of  the  reversion  and  notice  thereof  (/z) — waste 
committed  by  the  tenant  (o) — his  demising  or  leasing  or  assigning  the 
premises  oyer{p); — or,  in  short,  doing  any  act  which  is  inconsistent 
with  an  estate  at  will(</).     Thus  an  entry  by  the  landlord  on  the  land 
without  the  tenant's  consent,  and  cutting  and  carrying  away  stone 
therefrom,  amounts  to  a  determination  of  the  will(r).     It  is  requisite 
that  the  landlord  should  give  the  tenant  notice  that  he  determines  the 
tenancy  if  the  act  relied  on  be  done  off  the  premises  (s).     Where  the 
act  is  done  on  the  land,  it  is  presumed  that  the  tenant  is  there  and 
knows  of  it  {t).    A  sub-demise  or  assignment  by  a  tenant  without  notice 
thereof  to  his  landlord  does  not  determine  the  will  (u).     Committing 
high  treason  and  being  outlawed  have  each  been  also  held  to  be  an 
implied  determination  of  an  estate  at  will  (.r).     But  the  outlawry  of 
the  tenant  at  will  will  not  determine  the  tenancy  until  a  seizure,  nor 
an  extent  levied  upon  him  until  the  liberate  {y).     So  where  a  party 
who  has  created  a  tenancy  at  will  afterwards  becomes  an  insolvent 


(e)  Doe  d.  Heming  v.  Brett,  Hurl.  & 
Walm.  3. 

(/)  Turner  v.  Doe  d.  Bennett  (in  error), 
9  M.  &  W.  643. 

{g)  Sug.  V.  &  P.  1129,  11th  edit.  ;  Doe 
d.  Jacobs  V.  Phillips,  10  Q.  B.  130. 

{h)  Cox  V.  Bent,  5  Bing.  185. 

(i)  Anderson  v.  The  Midland  R.  Co.,  30 
L.  J.,  Q.  B.  94;   Cox  v.  Bent,  5  Bing.  185. 

{k)  Cole  Ejec.  452,  453;  Doe  d.  Bastow 
V.  Cox,  11  Q.  B.  122. 

(0  Doe  d.  Stamvay  v.  Rock,  1  Car.  &  M. 
549  ;  4  M.  &  G.  30  ;  Crockerell  v.  Owerell, 
Holt,  417;  James  v.  Bean,  11  Ves.  391  ; 
Att.-Gen.  v.  Lord  Foley,  2  Dick.  363. 

(w)  Co.  Lit.  55  b,  57  b,  245  b;  cited  9 
M.  &  W.  646  ;  Doe  d.  Moore  v.  Lawder,  1 
Stark.  R.  308  ;    Cole  Ejec.  452. 

(«)  Co.  Lit.  55  b;  Disdale  v.  Isles,  2 
Lev.  88;  1  Vent.  247;  Ball  v.  Cullimore, 
2  C,  M.  &  R.  120;  5  Tyr.  753;  Doe  d. 
Goody  V.  Carter,  9  Q.  B.  863  ;  Doe  A.  Davies 
V.  Thomas,  6  Exch.  854,  857  ;  Cole  Ejec. 
452,  453. 

(o)  Lit.  s.  71  ;    Co.  Lit.  55  b;    Cole  Ejec. 


449  ;   Smith,  L.  &  T.  197. 

(p)  Cole  Ejec.  449,  453 ;  Pinhorn  v. 
Souster,  8  Exch.  763  ;  Mailing  v.  Leake,  16 
C.  B.  652. 

(g)  Cruise's  Dig.  tit.  ix.  s.  17  ;  Co.  Lit. 
57  a,  55  b,  n.  15;  Hinchman  v.  Isles,  1 
Ventr.  247  ;  Countess  of  Shrewshtiry' s  case, 
5  Rep.  13  b;  Moss  v.  GalUmore,  1  Doug. 
279 ;  Birch  v.  Wright,  1  T.  R.  382  ;  Pollen 
V.  Brewer,  7  C.  B.,  N.  S.  371  ;  6  Jur.  N.  S. 
509  ;    irallis  V.  Delmar,  29  L.  J.,  Exch.  276. 

(r)  Doe  A.  Bennett  v.  Turner,  7  M.  &  W. 
226  ;  9  Ibid.  613. 

{s)  Co.  Lit.  55  b. 

{t)  Cole  Ejec.  452  ;  Pinhorn  v.  Souster,  8 
Exch.  763  ;  Carpeiiter  v.  Colins,  Yelv.  73  ; 
Ball  V.  Cullimore,  2  C,  M.  &  R.  120;  5 
Tyr.  753. 

{u)  Pinhorn  v.  Souster,  8  Exch.  763; 
MelUng  V.  Leake,  16  C.  B.  652  ;  Cole  Ejec. 
453. 

(.r)  Co.  Lit.  55  b  ;  Denn  A.  Warren  V. 
Fearnside,  1  Wils.  176. 

((/)    Hinchman  v.  Isles,  I  Ventr.  247. 
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Chapter  V. 
Sect.  4. 


Rights  of  the 
Parties  on  the 
Determination. 


debtor,  the  vesting  order,  with  knowledge  thereof  by  the* tenant,  is  a 
determination  of  the  tenancy  (c).  So  the  lessor  by  making  a  lease  for 
years  to  commence  presently  determines  the  tenancy  at  will,  although 
there  be  a  stipulation  that  the  new  lessee  shall  not  enter  until  after 
the  day  for  payment  of  the  rent  by  the  tenant  at  will  (a).  The  will 
is  also  determined  by  an  agreement  by  the  lessor  for  the  sale  of  the 
freehold  to  the  tenant  at  will  {b).  The  words  "  unless  you  pay  what  you 
owe  me,  I  shall  take  immediate  measures  to  recover  possession  of  the 
property,"  addressed  to  the  tenant  by  the  party  entitled  to  the  fee, 
have  been  held  a  sufficient  determination  of  the  will,,  and  equivalent 
to  a  demand  of  possession,  so  as  to  maintain  ejectment  (c).  A  de- 
mand of  possession  made  on  the  premises  from  the  wife  of  an  under- 
lessee  at  will,  is  sufficient  (fi?).  If  two  joint  tenants  create  a  tenancy 
at  will  at  a  certain  rent,  and  one  dies,  the  survivor  takes  the  whole 
premises  and  may  maintain  an  action  for  the  entire  rent  against  the 
lessee  continuing  in  possession  (e).  So  where  a  lease  is  made  to  three 
joint  tenants,  rendering  rent,  the  death  of  one  does  not  determine  the 
tenancy ;  but  the  survivors  are  liable  to  pay  the  whole  rent  (e).  A 
lease  at  will  by  a  feme  sole  does  not  determine  by  her  marriage,  unless 
the  husband  does  some  express  act  to  determine  the  tenancy  (e).  Nor 
does  the  marriage  of  a  feme  sole  determine  a  tenancy  at  will  made 
to  her  (e).  So  if  the  husband  and  wife  lease  the  wife's  land,  rendering 
rent,  the  death  of  the  husband  does  not  determine  the  will  (f). 

The  sudden  determination  of  the  will  of  one  party  will  not  operate 
to  the  material  injury  of  the  other :  therefore  if  the  tenant  at  will  sow 
his  land,  and  the  landlord  determine  the  estate  before  the  corn  be  ripe, 
the  tenant  shall  notwithstanding  have  free  liberty  to  enter  upon  the 
land  to  cut  and  carry  his  crop(^):  and,  on  a  like  principle  of  justice, 
the  tenant  may,  in  all  cases,  have  reasonable  time  allowed  him  to 
remove  his  goods  after  the  determination  of  his  estate  by  the  act  of 
the  landlord  (h).  Where  there  is  a  tenancy  at  will,  rent  being  paid 
quarterly,  the  lessee,  after  a  quarter  of  a  year  is  commenced,  may 
determine  his  will,  but  then  he  must  pay  that  quarter's  rent ;  and  if 
the  lessor  determine  his  will  after  the  commencement  of  a  quarter,  he 
shall  lose  his  rent  for  that  quarter;  and  so  it  is  if  the  rent  be  payable 
half-yearly  (i). 


(z)  Doe  d.  Davies  v.  Thomas,  6  Exch. 
854. 

(a)  Disdale  v.  Isles,  2  Lev.  88  ;  3  Keb. 
207. 

(6)  Daniels  v.  Davison,  16  Ves.  249. 

(c)  Due  d.  Price  v.  Price,  9  Bing.  356  ;  2 
Moo.  &  Sc.  464. 

(d)  Roe  d.  Blair  v.  Street,  2  A.  &  E.  329; 
4  N.  &  M.  42. 

(e)  Henstead's  case,  5  Co.  R.  10  b. 

(/)  Co  Lit.  55  b;  5  Co.  R.  10;  1  Roll. 
Abr.  361,  Estate  (Z.  5). 

(g)  Lit.  s.  68  ;  Co.  Lit.  55  b  ;  OInnd  v. 
Burdwick,  Cro.  Eliz.  460  ;  Bulwer  v.  Bulwer, 


2  B.  &  A.  470,  471  :  Cole  Ejec.  448. 

(li)  Lit.  s.  69;  Noy's  Max.  c.  11  ;  Doe 
d.  Mcholl  V.  M'Kaeg,  10  B.  &  C.  721 ;  5  M. 
&  R.  620. 

{i)  Cole  Ejec.  448  ;  Carpenter  v.  Collins, 
Yelv.  73;  Layton  v.  Field,  3  Salk.  222; 
Leighton  v.  Theed,  2  Salk.  413  :  1  Ld. 
Raym.  707  ;  Parker  v.  Harris,  4  Mod.  79  ; 
1  Salk.  262  ;  Title  v.  Grovett,  2  Ld.  Raym. 
1008;  Com.  Dig.  tit  Estates  (H.  9) ;  Co. 
Lit.  55  a,  b,  note  374;  2  Blac.  Com.  146; 
Kigldij  V.  Bulkly,  1  Sid.  338  ;  Anon.,  Keilw. 
65,  pi.  6. 
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Chapter  V. 
Sect.  5. —  Tenants  on  Sufferance.  Sect.  5. 

A  tenant  on  sufferance  is  one  who  enters  by  lawful  demise  or  title,  How  aTenancy 
and  afterwards  wrongrully  continues  in  possession  without  the  assent  jg  constituted. 
or  dissent  of  the  person  next  entitled  (k) ;  as  if  tenant  pur  autre 
vie  continues  in  possession  after  the  death  of  the  cestui  que  vie(0  : 
so  any  one  who  continues  in  possession  without  agreement,  after  a 
particular  estate  is  ended  (m) :  so  if  a  tenant  for  years  surrender  and 
then  hold  over,  he  will  be  either  tenant  on  sufferance  or  a  disseisor,  at 
the  election  of  the  landlord  (n).  An  under-tenant  who  is  in  possession 
at  the  determination  of  the  original  lease,  and  is  permitted  by  the 
reversioner  to  hold  over,  is  a  quasi  tenant  at  sufferance  (o).  Where 
a  tenancy  at  will  is  determined  by  the  landlord  exercising  acts  of 
ownership,  and  the  tenant  remains  in  possession,  he  becomes  tenant 
by  sufferance  only  ;  but  slight  evidence  would  be  sufficient  to  show  a 
new  creation  of  a  tenancy  at  will  (p),  as  the  tenant  signing  an  assess- 
ment to  the  land  tax  in  which  he  was  named  occupier  and  the  landlord 
proprietor  (^) :  or  he  may  by  payment  of  rent  or  other  acknowledgment 
of  tenancy  become  tenant  from  year  to  year  (r).  There  is  a  great 
difference  therefore  between  a  tenant  at  will  and  a  tenant  on  suffer- 
ance ;  for  a  tenant  at  will  is  always  in  by  right ;  whereas  a  tenant  by 
sufferance  enters  by  a  lawful  lease,  and  holds  over  by  wrong  (s). 
Against  the  king  there  is  no  tenant  on  sufferance,  for  the  king  not 
being  capable  of  committing  laches,  such  person  will  be  an  intruder  {t). 
Where  a  cottage  standing  in  the  corner  of  a  meadow  (belonging  to 
the  lord  of  a  manor),  but  separated  from  it  and  from  a  high  road  by 
a  hedge,  had  been  occupied  for  above  twenty  years  without  any 
payment  of  rent ;  and  the  lord  then  demanded  possession,  which  was 
reluctantly  given,  and  the  occupier  was  told  that  if  he  were  allowed  to 
resume  possession  it  would  only  be  during  pleasure,  which  he  did, 
and  kept  possession  for  fifteen  years,  and  never  paid  any  rent ;  it  was 
held  that  the  possession  was  not  necessarily  adverse,  but  might  be 
presumed  to  have  commenced  by  permission  of  the  lord  (u).  And 
where  a  cottager  occupied  a  piece  of  land  inclosed  from  the  waste  on 
the  side  of  a  turnpike  road  for  more  than  thirty  years,  without  paying 

(k)  Co.  Lit.  57b,  270b;    2  Blac.  Com.  261;  4  Tyr.  781. 

150  ;   1  Steph.  Com.  273  ;   Cole  Ejec.  455.  (p)  Due  d.  Bennett  v.  Turner,  7  M.  &  W. 

(0   Co.   Lit.    57  b;    Allen   v.    Hill,    Cro.  226. 

Eliz.  238  ;   3  Leon.  153.  {q)   Turner  v.  Doe  d.  Bennett,  9  M.  &  W. 

(w)  Com.  Dig.  tit.  Estates  (H.) ;    Doe  d.  643. 

Martin  \.  Watts,  7  T.  R.  S3  ;   Roe  d.  Jordan  (r)  Mann    v.    Lovejoy,   Ry.   &    M.   355; 

V.   Ward,  1    H.  Blac.  97  ;    Roe  d.  Brune  v.  Right  v.  Darby,  1  T.  R.  159  ;   Doe  d.  Calvert 

Prideaux,    10  East,   187;     Doe  d.   Collins  v.  v.  Frowd,  4   Bing.  557;    Doe  d.   Clarke  v. 

Welter,   7    T.   R.   478;    Doe    d.    Tucker  v.  Smaridge,  7  Q.  B.  957. 

Morse,  1  B.  &  Ad.  365.  (s)  Co.  Lit.  57  b ;  cited  3  C.  B.  229,  note 

(n)    Pennington    v.    Morse,    Dyer,    62  a;  (6);  Cole  Ejec.  456. 

Winch.  32;   Co.  Lit.  57  b  ;   Right  \  Darby,  {t)  Co.  Lit.  57  b;  Cole  Ejec.  456. 

1   T.   R.    159;    Doe  d.    Till   v.    Stratton,   4  (u)   Doe  d.  Thompson  v.  Clark,  8  B.  &  C. 

Bing.  466  ;  Cole  Ejec.  455.  717. 

(o;  Simpkin  v.  Ashhurst,  1   C,  M.   &   R. 
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Chapter  V.    rent,  and  at  the  end  of  the  time  paid  sixpence  rent  on  four  several 

^^^^1^ —  occasions  to  the  owners  of  the  adjoining  land :  it  was  held,  that  this 

was  conclusive  ievidence  of  a  permissive  occupation  only,  so  as  to 
maintain  ejectment;  and  that  it  was  a  proper  question  for  the  jury, 
whether  there  had  been  an  acknowledgment  of  the  tenancy  (.t). 
Where  a  person  obtained  possession  of  a  house  which  was  empty, 
without  the  privity  of  the  landlord,  intending  to  take  a  lease  of  it  from 
him,  and  some  negotiations  afterwards  took  place  between  them  upon 
the  subject :  it  was  held  by  Lord  Ellenborough,  that  the  relation  of 
landlord  and  tenant  never  subsisted,  but  that  if  there  was  a  tenancy 
of  any  sort  it  was  on  sufferance  (y).  An  instrument  in  these  terms, 
"  I  hereby  certify  that  I  remain  in  the  house,  No.  3,  Swinton  Street, 
belonging  to  W.  G.,  on  sufferance  only,  and  agree  to  give  him  pos- 
session at  any  time  he  may  require,"  does  not  create  any  tenancy,  nor 
require  a  stamp  (z).  A  tenant  at  sufferance,  who  is  turned  out  of 
possession  by  his  landlord,  without  any  demand  of  possession,  cannot 
maintain  ejectment,  but  may  sometimes  maintain  trespass  (a).  It 
would  seem,  however,  that  the  action  should  be  for  assault  and  bat- 
tery rather  than  for  trespass  to  the  land  (-/»).  A  landlord  may  maintain 
ejectment  against  his  tenant  by  sufferance  without  demand  of  posses- 
sion (c).  A  mere  tenant  by  sufferance  has-  no  demisable  estate,  but 
he  may  create  a  tenancy  by  estoppel  {d ). 


Nature  of  the 
Relation  of 
the  Parties. 


Sect.  6. — Mortgagor  and  Mortgagee. 
A  mortgagor  has  often  been  inaccurately  called  a  tenant  at  will 
to  the  mortgagee,  both  in  courts  of  law  and  equity ;  but  the  expres- 
sion has  been  used  when  it  was  not  very  material  to  ascertain  what 
his  power  and  interest  were,  or  to  settle  with  any  great  precision  in 
what  respects  he  did,  and  in  what  respects  he  did  not,  resemble  a 
tenant  at  will  (e).  He  may  be  considered  as  a  quasi  tenant  at  will. 
Whilst  he  is  permitted  to  remain  in  possession,  or  to  receive  the  rents 
and  profits  he  is  not  liable  (in  the  absence  of  any  express  stipulation) 
to  pay  any  rent,  or  for  use  and  occupation,  nor  to  account  to  the  mort- 
gagee (even  in  equity)  for  the  rents  and  profits  received  (/).  Until 
foreclosure,  a  mortgagor  is  considered  by  courts  of  equity  as  the  real 
owner  of  the  estate,  the   mortgage  being  only  a  security  (^).     The 


(x)  Doe  d.  Jackson  v.  Wilkinson,  3  B.  & 
C.  413 ;  5  D.  &  R. 273. 

(y)  Doe  d.  Knight  v.  Qiiigley,  2  Camp. 
505. 

(z)   Barry  v.  Goodman,  2  M.  &  W.  768. 

(a)  Doe  d.  Crisp  v.  Barber,  2  T.  R.  74!)  ; 
/)o«  d.  Harrison  v.  Murrell,  8  C.  &  P.  134. 

(h)  Cole  Ejec.  456. 

(c)  Doe  d.  Leeson  v.  Sayer,  3  Camp.  8; 
Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226  ; 
Doe  d.  Heming  v.  Brett,  Hurl.  &  W.  3  ; 
Cole  Ejec.  457. 

(d)  Shopland    v.    Rydler,    Cro.    Jac.  55 ; 


Thunder  d.  Weaver  v.  Belcher,  3  East,  449 ; 
Cole  Ejec.  456;  ante  2. 

(e)   Birch  v.  Wright,  1  T.  R.  382. 

(/)  £.1-  parte  Wilson,  2  V.  &  B.  252; 
Moss  V.  Gallimore,  1  Doug.  283  ;  1  Smith, 
L.  C.  470  (4th  ed.) ;  Trent  v.  Hunt,  9  Exch. 
14  ;  Jolly  V.  Arhuthnot,  28  L.  J.,  Chan.  547, 
550 ;  Walmsley  v.  Milne,  7  C  B.,  N.  S.  115  ; 
29  L.  J.,  C.  P.  97  ;  Cole  Ejec.  38,  473. 

(g)  Casborne  v.  Scar/e,  1  Atk.603;  Coote 
on  Mortgages,  23  (3r*ded.);  1  Powell  on 
Mortgages,  251  a,  287  (6th  ed.). 
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mortgagor  whilst  in  actual  possession,  or  in  receipt  of  the  rents  and    Chapter  V. 

profits  (not  the  mortgagee\  is  entitled  to  vote  in  the  election  of  mem-   ~ — 

bers  of  parliament  (/«) ;  also,  to  retain  possession  until  the  mortgagee 
enters  or  brings  an  ejectment  (i).  The  notion  of  a  mortgagor  being 
in  some  cases  a  tenant  at  will  seems  to  be  recognized  by  3  &  4 
Will.  4,  c.  27,  s.  7,  which  provides  that  no  mortgagor  shall  be  deemed 
to  be  a  tenant  at  will  to  his  mortgagee  within  the  meaning  of  that 
clause.  On  the  whole,  it  seems  more  correct  to  say  that  a  mortgagor 
in  possession  is  a  tenant  at  sufferance  only,  or  at  most  a  quasi  tenant 
at  will,  and  he  may  be  treated  either  as  tenant  or  trespasser,  at  the 
election  of  the  mortgagee  {k) ;  therefore  where  the  mortgagor  remains 
in  possession,  and  the  money  is  not  repaid  on  the  day  stipulated,  the 
mortgagee  may  eject  the  mortgagor  without  notice  to  quit  or  demand 
of  possession  (l),  and  thereupon  the  mortgagee  will  be  entitled  to  re- 
cover, together  with  the  land,  all  the  growing  crops,  fixtures,  &c. ;  in 
respect  whereof  the  mortgagor  will  not  be  entitled  to  any  compensa- 
tion (m).    Where  the  mortoas2;or  ao;reed  to  become  tenant  to  the  mort-  Wliere 

-I      o  1  roc7  Tenancy  ex- 

gagee  at  his  will  and  pleasure,  at  and  after  the  rate  of  zoL  per  annum,  pressly  agreed 
payable  quarterly,  and  occupied  for  two  years,  paying  the  rent,  it  was  «"• 
held  to  be  a  tenancy  at  will,  and  not  from  year  to  year  (n).  Where 
the  mortgagor  by  the  mortgage  deed  attorned  and  agreed  to  become 
tenant  from  year  to  year  to  the  mortgagee  at  a  fixed  rent,  payable 
half-yearly,  to  enable  him  to  distrain  for  his  interest  when  in  arrear, 
and  with  the  usual  power  of  entry  after  default :— held,  that  such  at- 
tornment did  not  create  a  tenancy  from  year  to  year  with  all  its 
incidents,  and  that  the  mortgagee  might,  after  default,  maintain  eject- 
ment against  the  mortgagor  without  giving  him  six  months'  notice  to 
quit(o).  The  mere  fact  that  the  mortgagee  has  received  interest  down 
to  a  time  later  than  the  day  of  demise  in  ejectment,  is  not  a  recog- 
nition of  the  mortgagor,  as  his  tenant  (p) ;  nor  is  the  distraining  afler 
such  day  of  demise  for  interest,  due  before  the  day,  under  a  power  to 
do  so  as  for  rent  reserved  on  a  lease,  there  being  no  clause  that  the 
mortgagor  shall  keep  possession  so  long  as  he  pays  interest  (y). 
Where  a  morto-ao-e  deed  contained  a  covenant  that  the  mortgagor, 
during  his  occupation,  should  pay  a  rent  rather  larger  than  the  in- 
terest, half-yearly,  and   that  the  mortgagee  should    have   the  usual 


(h)  2  Will.  4,  c.  45,  s.  23  ;  6  Vict.  c.  18, 
s.  74. 

(i)  Keech  d.  Warve  v.  Hall,  1  Doug.  22  ; 
1  Smith,  L.  C.  440;  Rea:  v.  Edhigtoii,  1 
East,  293  ;   Bree  v.  Holhech,  2  Doug.  655. 

(k)  Doe  d.  Eoby  v.  Maisey,  8  B.  &  C.  767  ; 
3  M.  &  R.  107  ;  Thunder  d.  Weaver  v.  Bel- 
cher, 3  East,  449. 

(0  Doe  (1.  Fisher  v.  Gilc-s,  5  Bing.  421  ;  2 
M.  &  P.  749  ;  Dne  d.  Rohy  v.  Mniseij,  supra  ; 
IValmesley  v.  Milne,  7  C."  B.,  N.  S.  133,  per 
cur.;  Cole  Ejec.  465. 


(m)  Walmestey  v.  Milne,  7  C.  B.,  N.  S. 
115,  133. 

(w)  Doe  d.  Bastoiv  v.  Cor,  11  Q.  B.  122; 
Doe  d.  Dixie  v.  Daiies,  7  Exch.  89. 

(a)  The  Metropolifan  Counties  Assurance 
Co.  V.  Broivn,  4  H.  cS:  N.  428. 

(p)  Dee  A.  Rogers  v.  Cadivallader,  2  B.  & 
Ad.  473  ;  but  see  Doe  d.  U'hitaker  v.  Hales, 
7  Biug.  .322;  5  M.  &  P.  132. 

(q)  Doe  d.  Wilkinson  v.  Goodicr,  10  Q. 
B.  957  ;  llic  MctropoHtan  Coinilies  Assurance 
Co.  V.  Brown,  4  H.  &  N.  428. 
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Chapter  V,    remedies  of  landlords  of  distress  and  sale,  provided  that  this  reserva- 

Sect.  6.  .  .       .  . 
'-— —   tion  should  not  prejudice  the  mortgagee's  right  to  enter  and  evict  the 

mortgagor,  it  was  held  that,  after  distraining  for  one  half-year's  rent, 
the  mortgagee  might  eject  the  mortgagor,  without  notice  to  quit,  after 
a  subsequent  default  (r).  So  where  a  mortgage  deed  contained  a 
clause  that  for  the  better  securing  the  principal  and  interest,  and  in 
contemplation  of  part  discharge  thereof,  the  mortgagor  attorned  tenant 
to  the  mortgagee,  at  a  quarterly  rent,  to  be  recoverable  by  distress 
and  sale  or  action,  with  a  power  of  immediate  entry  and  sale  for  the 
mortgagee,  upon  default  of  payment  of  the  mortgage  money  ;  it  was 
held  there  was  no  need  of  a  notice  to  quit  after  default  (s).  A  mortgage 
deed  executed  by  the  mortgagor  only  contained  a  clause  whereby, 
**  for  the  more  effectual  recovery  of  the  interest,  the  mortgagor  did 
attorn  and  become  tenant  to  the  mortgagee  of  the  premises  at  the 
yearly  rent  of  40/.,  to  be  paid  half-yearly,  so  long  as  the  principal  sum 
remained  secured :"  the  mortgagor  continued  in  possession,  and 
made  several  of  these  half-yearly  payments:  it  was  held,  that  the 
subsequent  occupation,  connected  with  the  covenant,  created  the  re- 
lation of  landlord  and  tenant,  and  that  the  mortgagee  might  distrain 
for  a  half-yearly  payment  in  arrea.r{t).  So  where  by  a  mortgage  deed 
it  was  agreed  that  the  mortgagor  should  hold  the  premises  as  tenant 
at  will  to  the  mortgagee  at  a  specified  rent,  for  which  it  should  be 
lawful  for  the  mortgagee  to  distrain,  it  was  held  that  the  clause  creat- 
ing a  tenancy  was  operative,  as  not  befng  inconsistent  with  the  main 
object  of  the  instrument,  and  that  a  tenancy  at  will  was  thereby 
created  {u).  In  a  court  of  law  a  mortgagor,  in  the  actual  possession 
of  mortgaged  premises,  may  properly  be  described  as  tenant  to  the 
mortgagee  in  a  declaration  for  an  injury  to  the  reversion  (x) :  but  he 
cannot  be  so  considered,  if  there  be  an  under-tenant  in  possession 
under  a  lease  prior  to  the  mortgage.  In  the  case  of  a  mortgagee  in 
possession  holding  over  after  he  is  satisfied,  there  is  no  tenancy 
either  in  law  or  in  equity :  he  is  a  mere  trustee,  and  is  bound  to 
account  (y). 
Leases  by  The  effect  of  leases  granted  by  a  mortgagor  p7^ior  to  the  mortgage, 

for°Jthe^Moit-    ^^^'^  ^een  already  considered  {z).     Where  a  moitgagor  after  execution 
gage.  of  an  agreement  for  a  lease,  under  which   the  tenant   has   entered, 

mortgages  the  premises,  the  mortgagee  may  maintain  use  and  occu- 
pation for  the  enjoyment  of  them  subsequently  to  the  mortgage,  and 

(r)  Doe  d.  Garrod  v.  Olletj,  12  A.  &  E.  (ti)  Phihorn  v.  Souster,  8  Exch.  763. 

481;    4    P.   &    D.    275;    The   Metropolitan  {x)  Partridge  \.  Bere,  5  B.  Si  A.  GOi;    1 

Comtie.1  Assurance  Co.  v.  Brown,  4  H.  &  N.  D.  &  R.  272  ;   Hitchvian  v.  Walton,  4  M.  & 

428.  W.  409  ;  Doe  d.  Higginbotham  v.  Barton,  11 

(s)  Doe  d.  Snell  v.  Tom,  4  Q.  B.  615  ;   3  A.  &  E.  307  ;  3  P.  &  D.  194. 

G.   &   D.    637;     The   Metropolitan   Counties  {y)   Quarrell  v.  Beck/ord,  1  Madd.269. 

Assurance  Co.  V.  Brown, 'i  H.  &  ^.  4:28.  (z)   Ante,    49;    see    also    post,    Chap. 

(l)Westv.Fritche,3Exch.2l6.  XVIII.  sect.  2  (d)  (e). 
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notice  thereof  (a).     Where  a  mortgage  was  made  after  a  letting  from     Chapter  V. 

vear  to  year,  and  subsequently  the  mortgagor  on  making  some  im-         ^^^' 

provements,  agreed  with  the  tenant  for  an  increased  rent,  it  was  held 

that  the  mortgagee,  after  notice  to  the  tenant  of  the  mortgage,  might 

recover,  in  an  action  for  use  and  occupation,  arrears  of  the  improved 

rent  due  at  the  time  of  the  notice,  as  well  as  subsequent  accruing 

rentlZ*).     Where  a  mortgage  was  made   after  a  letting,  and  it  was 

subsequently  arranged   between  the  mortgagor,  the   mortgagee  and 

the  tenant,  that  the  latter  should  pay  the  interest  to  the  mortgagee, 

and  the  remainder  of  his  rent  to  the  mortgagor,  it  was  held  that  after 

this  arrangement  the  tenant  was  not  justified,  after  a  mere  notice  so  to 

do,  in  paying  the  whole  rent  to  the  mortgagee  (c).     In  ejectment  by 

landlord  against  tenant  for  a  forfeiture,  it  is  a  good  defence  that  the 

landlord,  after  the  execution  of  the  lease,  conveyed  away  his  title  to 

the  premises  by  mortgage,  although  it  be  not  shown  that  any  interest 

on  the  mortgage  is  in  arrear,  or  that  the  mortgagee  has  made  any 

claim,  or  otherwise  enforced  his  rights  as  against  either  landlord  or 

tenant  {d). 

A  lease  made  after  the  mortgage  by  the  mortgagor  alone  (not  under  Leases  by  the 
a  power),  may  bind  hira  by  estoppel  and  all  who  afterwards  claim  after  fhe°Mort- 
under  him  (e),  but  it  is  subject  to  every  circumstance  of  the  mort-  S^S^- 
gage  if) ;    and  as  the  mortgagee  may  eject  the  mortgagor  without 
notice  (^),  so  he  may  treat  the  lessee  and  all  persons  claiming  under 
him  as  trespassers  (h).     But  he  cannot  distrain  or  sue  for  the  rent,  or 
for  use  and  occupation  (^1,   unless  a  new  tenancy  has  been  created 
as  between  him  and  the  tenants  in  possession,  by  an  attornment  or 
otherwise  (k).     A  mere  notice  of  the  mortgage,  with  a  request  to  the 
tenant  to  pay  his  rent  to    the  mortgagee   (not  assented  to   by  the 
tenant^  is  insufficient  to  create  between  them  the  relation  of  landlord 
and   tenant  (/).     Where  a  tenant,  after  notice  given  to   him  of  the 

(a)  Rawsonv.  Ekke,  7  A.  &E.  4:51;  but  cock,  6  A.  &  E.  690;  5  N.  &  M.  672; 
see  post,  Chap.  XVIII.  sect.  2  (e).  Evans  v.  Elliott,  9  A.  &'  E.  342  ;  1  P.  &  D. 

(b)  Burrowes  v.  Gradin,  1  D.  &  L.  213.  256;    Turner  v.   Cameron's  Coalbrook  Steam 

(c)  Whitmore  v.  Walker,  2  C.  &  K.  615.  Canal  Co.,  5  Exch.  932  ;  Litchfield  v.  Ready, 

(d)  Dne  d.  Marriott  v.  Edwards,  5  B.  &  5  Exch.  939;  post,  Chap.  XVIII.  sect. 
Ad.  1065;  3  N.  &  M.  193.  2,  (f). 

(e)  Omelaughland  v.  Hood,  1  Roll.  Abr.  (k)  Brown  v.  Store;/,  \  M.  &  G.  117,  126; 
874,  pi.  10,  876,  pi.  5;  Webb  v.  ^iistin,  7  1  Scott,  N.  R.  9  ;  Roberts  v.  Hayward,  3 
M.  &  G.  701.  C.  &:  P.  432  ;   Doe  d.  Whitaker  v.  Hales,  7 

(/)  Keech  v.  Hall,  1  Doug.  21  ;   1  Smith,  Bing.  322  ;   5  M.  &  P.  132  ;   Doe  d.  Hughes 

L.  C.  440;    Brown  v.   Storey,    1    M.   &   G.  v.  Bucknell,  8  C.  &  P.  566;   Doe  d.  Higgin- 

117  ;   1  Scott,  N.  R.  9  ;   ante,  50.  botham  v.  Barton,   11  A.  &  E.  307;   3  P.  & 

ig)  Doe  d.  Fisher  v.  Giles,  5   Bing.  421  ;  D.  194, 199  ,  Doe  d.  Bowman  v.  Lewis,  13  M. 

Doe  d.  Robey  v.  Maisey,  8   B.  &  C.  767  ;  3  &  W.  241  ;  post.  Chap.  XVIII.  sect.  2  Ce). 

M.  &  R.  107  ;   Walmesley  v.  Milne,  7  C.  B.,  (0  Rogers  v.  Humphrys,  4  A.  &  E.  299  ; 

N.  S.  133,  per  cur. ;  Cole  Ejec.  465.  5  N.  &  M.  511 ;  Partington   v.  Woodcock,  6 

Qi)  Keech  V.  Hall,  1  Doug.  21  ;   1  Smith,  A.   &  E.  690  ;   5   N.   &   M.   672  ;   Evans  v. 

L.  C.  440;  Thunder  d.  Weaver  v.  Belcher,  3  Elliott,  9   A.  &  E.  342;   1   P.  &  D.  256; 

East,  449  ;  Doe  d.  Hughes  v.  Bucknell,  8  C.  Doe  d.  Higginbotham  v.  Barton,  11  A.  &  E. 

&    P.    566;    Carpenter  v.   Parker,   3  C.  B.,  307;   3  P.  &   D.   194;   Hickman  v.  Martin, 

N.  S.  206;   Cole  Ejec.  475.  4   H.    &    N.   716;    Cole   Ejec.   476;  post, 

(i)  Rogers  v.  Humphreys,  4  A.  &  E.  299,  Chap.  XVIII.  sect.  2  (e). 
313  ;  5  N.  &  M.  511 ;  Partington  v.  Wood- 
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Chapter  V.     nioitjiajie,  pavs  rent  to  the  morttra<ree  under  a  distress,  it  does  not 

SucT.  6.  t,   r>   >  I     J  too  •  ,        1 

constitute  a  tenancy  by  relation  back,  so  as  to  entitle  the  mortgagee 

to  distrain  for  a  previous  half-year's  rent(w).  But  if  the  tenant  ex- 
pressly attorns  as  from  a  previous  day  at  a  fixed  rent,  all  such  rent, 
when  in  arrear,  may  be  distrained  for  (n).  Where  a  mortgagee  gave 
notice  of  the  mortgage  to  a  tenant  of  the  mortgagor,  and  required 
hiui  to  pay  all  rent  due  and  to  become  due  in  respect  of  the  premises, 
and  the  tenant  acquiesced,  it  was  held  to  be  evidence  from  which  a 
jury  might  infer  a  contract  of  tenancy  for  a  year,  as  between  the 
mortgagee  and  the  tenant  (o).  If  the  mortgagor  of  a  house  lets  it 
furnished,  and  afterwards  the  tenant  receives  notice  from  the  mort- 
gagee to  pay  the  rent  to  him,  which  he  does,  the  mortgagor  may  still 
recover  against  the  tenant  for  the  use  of  the  furniture,  for  either  the 
rent  may  be  apportioned,  or  a  new  agreement  may  be  inferred  to  take 
the  house  of  tlie  mortgagee,  and  to  pay  the  mortgagor  for  the  use  of 
the  furniture  (p).  The  result  of  the  pases  seems  to  be  that  a  bare 
notice  by  the  mortgagee  to  a  subsequent  tenant  of  the  mortgagor  to 
pay  him  the  rent  (not  assented  to  by  the  tenant)  will  not  create  any 
new  tenancy ;  but  that  a  notice  acquiesced  in  by  payment  of  rent 
or  otherwise  is  evidence  from  which  a  jury  may  infer  a  new  contract 
of  tenancy  as  between  the  mortgagee  and -the  tenant  in  possession  (^). 
A  mortgagee  out  of  possession  who  gives  notice  of  the  mortgage  to 
the  tenant  who  has  become  tenant  since  the  mortgage,  cannot  main- 
tain trespass  for  mesne  profits  against  the  tenant  for  the  rents  accrued 
due  since  the  date  of  the  mortgage,  by  mere  entry  upon  the  land  after 
the  notice,  the  doctrine  of  relation  not  applying  to  such  a  case  (r). 
And  where  the  mortgagee  gave  notice  of  the  mortgage  to  the  tenant 
in  possession,  who  had  become  tenant  since  the  mortgage,  and  made 
an  entry  and  subsequently  served  a  notice  of  ejectment  upon  the 
tenant,  who  gave  a  judge's  order,  by  which  it  was  agreed  that  the 
action  should  be  stayed  upon  the  tenant's  undertaking  to  give  up 
possession  of  the  premises  on  a  day  named  therein ;  and  in  default 
thereof  the  mortgagee  was  to  be  at  liberty  to  sign  final  judgment  and 
to  issue  execution  against  the  tenant  for  the  whole  costs  of  the  action; 
it  was  held,  first,  that  the  mortgagee  was  not  in  a  position  to  main- 
tain trespass  for  the  mesne  profits  from  the  date  of  the  mortgage, 
as  he  had  not  such  a  possession  as  is  necessary  to  support  the  action; 
and,  secondly,  that  the  judge's  order  could  not  be  considered  as  equi- 

(m)  Evans  v.  Elliolt,  9  A.  &  E.  312.;   1  Brown  v.  Storeij,  1    M.  &  G.  117;   1  Scott, 

p.  &  D.  2.56.  N.  R.  9  ;   Doe  d.  Hughes  v.   Bucknell,  8  C. 

(«)   Gladman  v.  Plainer,    15  L.  J.,  Q.  B.  &  P.  566  ;   Rogers  v.  Humphreys,  4  A.  &  E. 

80;   10  Jur.  109.  299  ;   5  N.  &  M.511  ;   Doe  A.  Higginbotham 

(o)   Brown  V.  Storey,   1    M.  &  G.  117;    1  v.   Barton,    11    A.  &  E.    307;   Hickman  v. 

Scott,  N.  R.  9;   Doe  d.  Hughes  v.  Bucknell,  Machhi,  4  H.  &  N.  716;  28  L.  J.,  E.Kcli. 

SC.  &P.  566.  310. 

(/))  Salmon  v.  Matthews,  8  M.  &  W.  827.  {r)  Lilchfield  v.  Ready,  5  Exch.  939. 

i^q)  Powselcy  v.  Blackman,  Cro.  Jac.  659  ; 
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valent  to  a  judgment  by  default  in  ejectment,  or  as  any  evidence  of    Chapter  v. 

the  mortgagee's  prior  occupation  of  the  premises  (s).     Where  a  mort-   '—^ — 

gagor  after  mortgage  demised  part  of  the   land,  and  then   made  a 
second  mortgage,  and  the  tenant  paid  rent  to  the  second  mortgagee, 
who  demised  another  part  of  the  land  to  a  different  tenant,  and  then 
notice  was  given  to  both  tenants  of  the  first  mortgage,  who  accord- 
ingly paid  their  rents  to  the  first  mortgagee ;  it  was  held  in  ejectment 
by  the  second  mortgagee,  that  the  tenants  might  both  show  the  prior 
mortgage  and  the  notice  (t).    Where  the  attorney  of  a  mortgagee,  who 
was  also  attorney  of  the  mortgagor,  applied  to  the  tenant  in  pos- 
session under  the  mortgagor  for  payment  of  his  rent,  in  order  to  satisfy 
the  interest  on  the  mortgage,  with  a  threat  of  distress  in  case  of  non- 
payment, it  was  held,  that   the   mortgagee   could   not  maintain  an 
ejectment  against  a  tenant  as  a  trespasser,  laying  the  demise  at  a 
period  anterior  to  the  application  {u) ;  though  the  mere  receipt  by  the 
mortgagee  from  the  mortgagor  of  interest  due  on  the  mortgage  will 
not  preclude   the   mortgagee   from  ejecting  the   mortgagor's  tenant, 
declaring  on  a  demise   prior  to  the  receipt  (x).     A   tenant  holding 
under  the  lessee  of  the  mortgagor  may  show  that  the  lease  was  made 
to  the  lessee  after  the  mortgage,  and  that  he,  the  tenant,  was  com- 
pelled to  pay  the  rent  to  the  mortgagee,  and  such  payment  will  ope- 
rate as  a  discharge  of  the  rent  to  the  mortgagor  (?/).     The  mere  fact 
of  the  mortgagee  occasionally  going  to  see  improvements  made  to  the 
property  by  the  lessee  of  the  mortgagor,  does  not  raise  an  implied 
tenancy  between  the  mortgagee  and  the  lessee,  and  is  not  a  recognition 
of  his  holding  {z).     An  attornment  made  by  a  tenant  of  the  mortgagor 
to  the  mortgagee  in  October,  as  holding  of  him  from  the  Michaelmas 
two  years  previous,  is  sufficient  to  support  an  avowry  for  a  distress 
for  the  two  years'  rent  (a).     A.,  seised  in  fee,  mortgaged  in  fee  to  B., 
and  afterwards  leased  to  the  defendant  for  thirty-one  years.      The 
plaintiff  bought  the  legal  estate  from  B.,  the  mortgagee,  and  also  the 
equitable    estate  from  a  party  who    derived  it  from  A.,  the  mort- 
gagor, which  party  also  joined  in  the  conveyance  of  the  legal  estate: 
it  was  held,  that  the  plaintiff,  although  he  had  received  rent  from  the 
defendant,  was  not  bound  by  the  mortgagor's  lease  to  him,  but  might 
recover  in  ejectment  after  expiration  of  a  notice  to  quit,  or  sue  him 
for  use  and  occupation  after  the  payment  and  receipt  of  rent.     In  this 
case,  the  plaintiff  was  not  bound  by  the  mortgagor's  lease  to  the  de- 
fendant, as  the  mortgagor  had  not  the  legal  estate  when  he  granted 
it.     The  plaintiff  took  the  legal  interest  from  the  mortgagee,  who  was 

(i)  Litchfield  V.  Ready,  5  Exch.  939.  P.  &  D.  651  ;   Waddilove  v.  Barnett,  2  Bing., 

(O  Doe   d.  Hisginbotham    v.    Barton,   11  N.  C.   538;   2  Scott,   763;   4   Dow).   Z'il  ; 

A.  &  E.  307  ;  3  P.  it  D.  194.  Pope  v.  Biggs,   9  B.  &  C.  245  ;  4  M.  &  R. 

(k)  Doe  d.  Whitaker  v.  Hales,  7  Bing.  322.  193  ;    IVhitviore  v.  If'tilkcr,  2  C.  &  K.  615. 

(jf)  Doe  d.  Rogers  v.   Cadwallader,  2   B.  {z)  Doe  d.  Parnj  v.  Hughes,  11  .lur.  698. 

&  Ad.  473.  (a)   Glndman  v.   Plumer,   15   L.  J.,  Q.  B. 

((/)  Johnson  V.  Jones,  9  A.  &  E.  809;   1  79  ;   10  Jur.  109. 
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Chapter  V.    not  estopped  by  the  lease,  and  his  also  taking  the  equity  of  redemp- 

'— —  tion    through    the    mortgagor    did    not    amount    to  an  estoppel  (^\ 

Where  a  person  who  had  bought  premises  which  had  not  been  con- 
veyed to  him,  let  his  son  into  possession  as  tenant  at  will,  paying  no 
rent,  afterwards  had  the  property  conveyed  to  him,  and  then  mort- 
gaged it ;  it  was  held,  that  if  the  mortgage  had  any  operation  on  the 
tenancy  at  will,  there  was  no  new  tenancy  between  the  son  and  the 
mortgagee,  so  as  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions (c).  Where  a  mortgagor  gave  an  authority  to  the  mortgagee  to 
receive  the  rent  of  a  tenant,  under  a  demise  subsequent  to  the  mort- 
gage, and  the  mortgagee  received  the  rent  for  some  time ;  after  which 
the  authority  was  countermanded,  and  the  tenant  refused  to  pay  to 
either,  and  the  mortgagor  distrained,  it  was  held  that  the  relation  of 
landlord  and  tenant  was  not  created  between  the  tenant  and  the  mort- 
gagee (d).  No  notice  is  necessary  to  be  given  by  the  mortgagee  that 
he  means  to  proceed  against  tenants,  where  they  have  come  in  subse- 
quently to  the  mortgage;  because,  in  such  case,  their  title  is  wrongful 
as  against  the  mortgagee  (e) ;  but  there  may  be  cases  where,  in  con- 
sequence of  the  conduct  of  the  mortgagee,  notice  may  become 
necessary,  as  where  he  has  done  any  act,  with  the  concurrence  of  the 
tenant  in  possession,  whereby  a  new  tenancy  has  been  created  between 
tliem  (/).  If  a  mortgagor  sues  for  rent  after  notice  given  to  the 
tenant  of  the  mortgage,  the  tenant  may,  at  his  own  expense,  obtain 
relief  under  the  Interpleader  Act  (^). 
Leases  by  The  mortgagee  cannot  before  foreclosure  of  the  equity  of  redemp- 

orgagee.  ^j^^  make  a  lease  for  years  of  property  in  mortgage  which  will  bind 
the  mortgagor,  unless  to  avoid  an  apparent  loss  and  merely  of  neces- 
sity (A).  If  a  mortgagee  accepts  a  person  as  his  tenant,  to  whom  the 
mortgagor  has  granted  a  lease  for  years  since  the  mortgage,  that 
makes  him  only  tenant  from  year  to  year  to  the  mortgagee  (i).  Such 
new  tenancy  will  be  subject  to  the  terms  and  conditions  of  the  lease, 
so  far  as  the  same  are  applicable  to  a  yearly  tenancy  (A).  But  pay- 
ment of  the  rent  will  not  relate  back  to  the  date  or  service  of  the 
notice  of  the  mortgage,  so  as  to  make  the  new  tenancy  commence 

(h)   Doe  d.  Lord  Downe  v.   Thompson,  9  &    E.  307  ;  3   P.  &   D.  194,   199;   Doe   d. 

Q.  B.  1037.  Bowman  v.  Lewis,  13   M.   &  W.  241  ;  Cole 

(c)  Doe  d.  Goodij  v.  Carter,  9  Q.  B.  863.  Ejec.  475. 

(rf)    Wheehr  v.  Pranscomhe,  5  Q.  B.  373;  (g)   1   &  2  Will.  4,  c.  58,  s.  1  ;   Murdoch 

1    D.  &   M.  406;    Wilton  v.  Dunn,  17  Q.  B,  v.  Taylor,  6  Bing.,  N,  C.  293  ;  8  Scott,  604. 

294.  (/,)  Hungerford  v.  Clay,  9  Mod.  1  ;  Powell 

(e)  Keech  v.  Hall,  1  Doug.  21  ;  1   Smith,  on  Mort.  188  ;  ante,  50. 

L.  C.  440  (4th  ed.) ;    Tlmnder  d.    Weaver  v.  (i)  Doe  d.  Hughes  v.  Bucknell,  8  C.  &  P. 

Belcher,  3   East,  449,  451;   Doe   d.  Hughes  566;    Doe  d.  Prior   v.   Ongley,   IOC.  B.   25 

V.   Bucknell,  8  C.  &   P.  566;   Carpenter  \.  (3rd  point);   Carpenter  v.  Parker,  3  C.  B., 

Parker,  3  C.   B.,  N.  S.  206;    Walmedey  v.  N.  S.  232,  235. 

Milne,  7  C.  B.,  N.  S.  115,  133  ;   Cole  Ejec.  {k)  Doe  d.  Thompson  v.  Amey,  12  A.  &  E. 

475.  476;  4   P.  &  D.    177  ;  Doe  d.  Davenish  v. 

(/)   Doe  d.  Hughes  v.  Bucknell,  8  C.  &  P.  Moffatt,  15  Q.  B.  257,  265  ;  Cole  Ejec.  476. 
566  ;  Doe  d.  Higgiabotham  v.  Barton,  1 1  A. 
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from  that  time(/).      For  the  purpose  of  a  notice  to  quit,  the  new    Chapter  v. 

tenancy  will  be  deemed  to  have  commenced  from  the  same  day  in   — 

the  year  as  the  original  term  {m).  Where  a  tenant  attorns  expressly 
as  from  a  previous  specified  day,  at  a  fixed  rent,  a  distress  may  be 
made  for  the  rent  calculated  from  that  day  (n).  When  a  new  tenancy 
from  year  to  year  has  been  created  as  between  the  mortgagee  and 
the  tenant,  the  mortgagee  is  thenceforth  the  landlord,  and  may  sue  or 
distrain  for  the  rent(o),  or  maintain  an  action  for  use  and  occupa- 
tion (^).  But  he  cannot  maintain  an  ejectment  against  the  tenant 
until  the  new  tenancy  has  been  determined  by  notice  to  quit,  sur- 
render, forfeiture  or  otherwise  (5') ;  afterwards  he  may  (r). 

Where  lands  in  mortgage  are  to  be  leased,  the  mortgagor  and  Leases  by 
mortgagee  ought  to  concur  in  granting  the  lease  (s);  and  the  cove-  Mort^a^ee/" 
nants  on  the  part  of  the  lessee  ought  to  be  made  with  the  mortgagee, 
with  a  view  to  their  running  with  the  land(0-  A  joint  action  of 
covenant  is  not  maintainable  against  a  mortgagor  and  a  mortgagee  on 
an  implied  covenant,  if  the  latter  has  demised,  and  the  former,  who 
had  merely  an  equitable  interest,  has  confirmed  the  lease  (m).  A 
mortgagor  and  mortgagee  for  a  term  joined  in  a  deed,  by  which  the 
former  leased  and  the  latter  confirmed  the  premises  to  a  third  party  for 
the  remainder  of  the  term,  at  a  rent  reserved  to  the  mortgagor,  his 
executors,  &:c.  The  deed  declared  that  nothing  therein  should  abridge, 
defeat,  alter,  &c.,  the  interest  of  the  mortgagee  in  the  premises,  which 
was  to  remain  a  security  for  his  principal  and  interest :  the  mortgagee 
was  held  entitled  to  the  rent(y).  A  mortgagor  agreed  to  sell  premises 
held  by  a  tenant  under  a  lease  granted  by  him  after  the  mortgage, 
without  the  concurrence  of  the  mortgagee,  who,  however,  was  willing 
JLo  concur  in  the  sale,  it  was  held  that  the  mortgagor  was  able  to 
make  a  good  title  (x). 

If  a  mortgagee  covenant  that  the  mortgagor  shall  take  the  profits  Effect  of  a 
till  default  in  payment,  or  that  the  mortgagor  and  his  heirs  shall  take    e/miTdiV 
the  profits;  in  the  one  case  the  mortgagor,  and  in  the  other  his  heir  Mortjiagor  to 
after  his  death,  shall  be  tenant  at  will  (?/) ;   but  in  case  of  the  death  of 
the  mortgagor,  the  tenancy  at  will  seems  to  be  determined,  till  there 
is  a  receipt  of  interest  from  the  heir,  which  seems  to  make  him  also 
then  tenant  at  will  to  the  mortgagee  {z).     If  the  mortgagee  covenant 


(/)  Evans  v.  Elliott,  9  A.  &  E.  342;  1 
P.  &  D.  256. 

(w)  Doe  d.  Collins  v.  Weller,  7  T.  R.  478  ; 
Cole  Ejec.  476. 

(«)   Gladman  w.Plumer,  15  L.  J.,  Q.  B.  80. 

(o)  Rogen  v.  Humphreys,  4  A.  &  E.  299  ; 
5  N.  &  M.  511  ;  Brown  v.  Store;/,  1  M.  & 
G.  117,  126;   1  Scott,  N.  R.  9. 

( p)  Doe  d.  Lord  Downe  v.  Thompson,  9 
Q.  B.  1037. 

{q)  Cole  Ejec.  474,  477. 

(r)  Dne  d.  Lord  Downe  v.  Thompson,  9 
Q.  B.  1037  ;  Pole  v.  Davis,  1  F.  &  F.  284. 


(s)  Ante,  50. 

(0  tfebb  V.  Russell,  3  T.  R.  393  ;  Stokes 
V.  Russell,  3  T.  R.  679  ;  Russell  v.  Stokes 
(in  error),  1  H.  Blac.  562. 

(u)   Smith  V.  Pocklington,  1  C.  &  J.  445. 

(i)  Edwards  v.  Jones,  1  Coll.  247. 

(a-)  Webb  V.  Austin,  7  M.  &  G.  701  ;  8 
Scott,  N.  R.  419  ;  Sturgeon  v.  Wingfitld,  15 
M.  &  W.  224. 

(y)  Com.  Dig.  Estates,  (H.  1);  Archer 
V.  Dalhy,  Cro.  Jac.  660. 

(z)  Bac.  Abr.  tit.  Mortgage,  (A.). 
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Chapter  V.    that  he  will  not  take  the  profits  till  default  in  payment,  and  the  mort- 
gagor retains  possession,  he  shall  not  be  tenant  at  will,  but  only  at 
sufferance;    for  it  was  not  agreed  that  he  should  take,  but  that  the 
mortgagee  should  not  take  {a).    A  mortgage  indenture  after  a  power  of 
sale  on  non-payment  of  the  mortgage  money  contained  a  covenant  by 
the  mortgagee  that  there  should  be  no  sale  nor  notice  of  a  sale,  nor 
means  taken  for  obtaining  possession  until  a  year  after  notice  thereof 
to  the   mortgagor:    the  mortgagee  also  covenanted  for  quiet  enjoy- 
ment by  the  mortgagor  or  his  tenant  at  will,  on  payment  of  a  yearly 
rent,  but  no  livery  of  seisin  was  made  to  the  mortgagor ;  it  was  held, 
that  under  this  deed  the  mortgagor  was  tenant  at  will  only  to  the 
mortgagee,  and  that  no  tenancy  from  year  to  year  was  thereby  cre- 
ated (b).     So  if  a  mortgage  be  made  by  bargain  and  sale,  with  a  pro- 
viso that  the  mortgagee,  his  heirs  and  assigns,  "  shall  not  intermeddle 
with  the  actual  possession  of  the  premises,  or  perception  of  the  rents," 
until  default  of  payment :   the  mortgagor  is  a  tenant  on  sufferance, 
and  not  a  tenant  at  will,  as  he  would  have  been  on  a  covenant  that  he 
should  take  the  profits   till  default  of  payment  (c).      The  Court  of 
Chancery  will  not  suffer,  in  a  deed  of- mortgage,  any  agreement  in  it 
to  prevail,  that  the  estate  should  become  an  absolute  purchase  in  the 
mortgagee  upon  any  event  whatsoever  (c?>.    An  estate  was  mortgaged 
ni  fee,  with  the  usual  proviso  for  redemption,  on  payment  in  June, 
1834,  and  it  was  also  provided  that  the  mortgagee  should  not  call  in 
the  principal  money  until  December,  1840,  if  the  interest  were  regularly 
jiaid ;    and  there  was  a  covenant   that  the  mortgagor  should  hold, 
occupy  and  enjoy  the  estate  until  default  in  payment  of  the  principal  or 
interest  as  aforesaid :  it  was  held,  that  this  operated  as  a  lease  to  the 
mortgagor  until  December,  1840(e).     A  tenant  for  years  of  a  house' 
demised  it  by  way  of  mortgage  to  hold  from  thenceforth,  subject  to 
the  proviso  after  named  ;  and  he  also  sold  and  transferred  the  fixtures 
and  some  chattels  to  the  mortgagee,  also  subject  to  the  proviso  after 
named ;  the  deed  contained  a  proviso  for  reconveyance  on  payment 
of  the  money  on  a  certain  day,  and  also  a  proviso  that,  on  non-pay- 
ment, the  mortgagee  might  enter  upon  and  receive  the  rents,  and  sell 
the  premises,  and  also  the  fixtures  and  chattels;  it  was  held,  that  the 
mortgagee's  right  to  take  possession  did  not  attach  until  the  day  on 
which  the  money  was  to  be  paid,  and  that  therefore  he  could  not 
maintain  an  action  of  trespass  previously  {f).     But  where  a  person 
demised  premises,  to  hold  from  thenceforth  for  a  term,  provided  that 

(rt)  Com.  Dijr.  tit.  Estates,  (H.  2).  4  Scott,  301  ;   Doe  d.   Lyster  v.   Goldwin,  2 

{b)   Doe  (1.  Dixie  v.  Davies,  7  Exch.  89.  Q.  B.  143;    1    G.  &   D.  4(J3  ;  Doe  d.   Koi/- 

(c)  Powselcy  v.  Blackman,  Cro.  Jac.  6-59.  Jnnce  v.  Liglitfoot,  8   M.  &  W.  553  ;   Doe  d. 

{d)  Bonham  v.  Newcomh,  1  Vern.  8,  232;  Parsley  v.  Day,  2  Q.  B.  H?. 

Tuomes   v.    Conset,   3   Atk.   261  ;    rernon  v.  (/)    Wheeler  v.  Montefiore,  2  Q.  B.  133; 

Bethell,    2    Eden,    110;     Fislur,    s.     126;  1  G.  tV  D.  Wd;  but  sec  Doe  d.  Parsley  v. 

Powell  oil  Moitgages,  116  a,  note  (H.).  Day,  2  Q.  B.  147. 
(c)    IVilkiuson  xUlaU,  3  Bins-,  N.  C.  508  ; 
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if  the  lessee  paid  a  certain  sum  and  interest  a  year  after,  then  that  the    Chapter  V. 

demise  should   be  void,  provided  also,  that  upon  default  the  lessee  ^^^'    ' 

might  sell ;  and  there  was  a  covenant  by  the  lessor  for  payment  of 
principal  and  interest,  and  that  at  any  time  after  default  it  should  be 
lawful  for  the  lessee  to  enter,  and  from  thenceforth  to  hold  the  pre- 
mises and  take  the  rents ;  it  was  held,  that  the  lessee  might  take 
possession  immediately  and  before  default  (^).  A  mortgagee  in  pos-  Liabilities  of  a 
session  is  not  obliged  to  lay  out  money  any  further  than  to  keep  the  ^^o'''gagee  m 
estate  in  necessary  repair ;  but  on  a  bill  to  redeem  he  will  be  made  to 
account  for  all  loss  and  damage  occasioned  by  his  gross  negligence  in 
respect  of  bad  cultivation  and  non-repair  (h).  He  will  also  be  charged, 
not  only  for  all  rents  received,  but  also  for  all  rents  which  but  for  his 
wilful  neglect  or  default  he  might  have  received  (i).  A  mortgagee  in 
possession  has  been  held  not  chargeable  as  for  wilful  default  in  de- 
clining to  defend  an  action  of  replevin  brought  by  the  owner  of  goods 
distrained  on  the  premises  by  such  mortgagee  [k).  If  he  has  expended 
any  sum  in  supporting  the  right  of  the  mortgagor  to  the  estate,  where 
his  title  has  been  impeached,  the  mortgagee  may  certainly  add  that 
to  the  principal  of  his  debt ;  and  it  shall  carry  interest.  Where  a 
mortgagee  has  been  put  to  expenses  in  defending  the  title  to  the 
estate,  the  defence  being  for  the  benefit  of  all  parties  interested,  he  is 
entitled  to  charge  such  expenses  against  the  estate ;  but  if  his  title  to 
the  mortgage  only  is  disputed,  the  costs  of  his  defence  should  not  be 
borne  by  the  estate  as  against  parties  interested  in  the  equity  of 
redemption,  unless  they  can  be  shown  to  have  concurred  in  or  assisted 
in  the  litigation  {I).  If  the  estate  lie  at  such  a  distance  that  the  mort- 
gagee must  employ  a  bailiff  to  collect  the  rents,  what  he  pays  to  the 
bailiff  shall  be  allowed ;  but  not  where  he  does  or  may  receive  the 
rents  himself.  It  is  the  settled  practice  of  the  Court  of  Chancery 
not  to  take  an  account  against  a  mortgagee  in  possession  with  annual 
rests,  where,  at  the  time  of  his  entering  into  possession,  there  is  an 
arrear  of  interest  (»?)•  A  court  of  common  law  has  no  power  to 
compel  a  reconveyance  of  a  mortgaged  estate  after  payment  of  the 
mortgage  debt,  interest  and  costs  (w). 


Sect.  7. — Master  and  Servant. 
An  agent  or  servant  who  is  allowed  to  occupy  premises  belonging  Legal  Effect  of 
to  his  principal  for  the  more  convenient  performance  of  his  duties,  ^"a^s^e"vant°" 
acquires  no  estate  therein,  although  he  be  also  allowed  to  use  the  pre- 
mises for  carrying  on  therein  an  independent  business  of  his  own  (o). 

ig)  Rogers  V.  Grazehrook,  8  Q.  B.  895.  (m)   Nelson  v.  Booth,  3  De  G.  &  J.   119  ; 

{h)   Wragg  V.  Denham,  2  Y.  &  C.  117  ;  27  L.  J.,  Ch.  782  ;  5  Jur.  N.  S.  28. 

Fisher,  ss.  901—909.  (n)  Gorely  v.  Goreb),  1  H.  &  N.  144. 

(i)  Fisher,  ss.  873,  894,  895  ;  ante,  50.  (o)    White  v.  Bayley,   10  C.   B.,   N.    S. 

{k)   Cocks  V.  Gray,  1  Giff.  77.  227. 
(l)  Parker  v.  Watkins,  1  Johns.  133. 
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SicT.  7. 


A  servant  put  into  the  occupation  of  a  cottage,  with  less  wages  on 
that  acconnt,  does  not  occupy  it  as  a  tenant  (o).  Where  a  party  was 
employed  by  the  Highgate  Archway  Company  to  collect  toll  for  them, 
and  lived  in  the  toll-house,  one  shilling  per  week  being  deducted  from 
his  wages  by  way  of  rent ;  and  the  company  having  ceased  to  collect 
toll  at  the  particular  spot,  he  was  dismissed  from  their  employ,  and 
received  a  notice  to  leave  the  house,  which  he  promised  to  do,  it  was 
held  that  these  circumstances  did  not  constitute  the  party  a  tenant  of 
the  company  (p).  Officers  or  servants  of  government,  who  are  per- 
mitted to  occupy  houses  belonging  to  government  as  part  remunera- 
tion for  their  services,  may  be  considered  as  occupying  as  tenants 
within  the  Reform  Act,  2  Will.  4,  c.  45,  s.  27,  but  not  if  they  are 
required  to  occupy  them  with  a  view  to  the  more  efficient  performance 
of  their  duties  {q).  Where  a  servant,  on  being  served  with  an  eject- 
ment, appeared  and  defended  the  action :  held,  that  he  had  thereby 
made  himself  personally  liable  as  a  tenant  in  possession  (r).  One  of 
two  partners,  joint  tenants  of  a  house  where  their  joint  business  is 
carried  on,  has  a  right  to  authorize  a  joint  weekly  servant  to  remain 
in  the  house,  though  the  other  partner  has  regularly  given  him  a 
week's  notice  to  leave  the  service  {s). 


Sect.  8. —  Vendor  and  Vendee. 
Legal  Effect  of       An  Occupation  under  an  agreement  for  the  sale  of  premises,  if  a 
^"  t?'^^'^Ch^^  °"    title  can  be  made,  may  create  a  tenancy  {t),  which  must  be  determined 
ter  of  Vendee,    by  a  demand  of  possession  or  otherwise  before  an  ejectment  can  be 
supported  {u).     Where  a  person  was   let  into  possession   under   an 
agreement  of  purchase,  he  paying   interest  on  the  purchase-money 
until  completion  of  the  purchase,  which  was  to  be  in  three  months, 
and  the  purchase  not  being  then  completed,  he  continued  in  posses- 
sion, it  was  held,  that  there  was  only  a  tenancy  at  will,  which  might 
be  determined  without  a  notice  to  quit  (a;).     So  where  A.,  having 
agreed  to  buy  lands  of  B.,  had  paid  part  of  the  purchase-money,  and 


(o)  Bertie  v.  Beaumont,  16  East,  33  ;  Rex 
V.  Stock,  2  Taunt.  339  ;  Mayhew  v.  Siittle, 
4  E.  &  B.  347,  357  ;  23  L.  J.,  Q.  B.  372  ; 
24  Ibid.  54  ;  R.  v.  Shipdam,  3  D.  &  R.  384  ; 
R.  V.  Bardwell,  2  B.  &  C.  161  ;  fl.  v.  Kel- 
stern,  5  M.  &  S.  136  ;  R.  v.  Cheshnnt,  1  B. 
&  A.  473  ;  R.  V.  Snape,  6  A.  &  E.  278. 

(p)  Hunt  V.  Cohan,  3  Moo.  &  Sc.  790; 
and  see  Mayhew  v.  Sultle,  4  E.  &  B.  347, 
357  ;  23  L.  J.,  Q.  B.  372;  24  Ibid.  54. 

iq)  Hughes  4"  Chatham  (Overseers),  5  M. 
&  G.  54  ;  Dobson  ^-  Jones,  Ibid.  112  ;  Clark 
4  Bury  St.  Edmunds,  1  C.  B.,  N.  S.  23. 

O)  Doe  d.  James  v.  Staunton,  2  B.  &  A. 
371  ;  1  Chit.  119  ;  Doe  d.  Atkins  v.  Roe,  2 
Ciiit.  179;  Deed.  Cuff  v.  Stradling,  2  Stark. 
187  ;  Cole  Ejec.  84,  124. 

{s)    Donaldson  v.  Williams,    I   Cr.  &   M. 


345. 

(0  Doe  d.  Newby  v.  Jackson,  1  B.  &  C. 
448  ;  2  D.  &  R.  514  ;  Kirtland  v.  Pounsett, 
2  Taunt.  145  ;  Hearne  v.  Tomlins,  Peake, 
192;  Hope  v.  Booth,  1  B.  &  Ad.  498; 
Doe  d.  Milburn  v.  Edgar,  2  Bing.,  N.  C. 
498  ;  2  Scott,  732;  Winterbottom.  v.  Ingham, 
7  Q.  B.  611. 

(u)  Right  d.  Lewis  v.  Beard,  13  East, 
210;  Doe  d.  Newby  v.  Jackson,  1  B.  &  C. 
448;  2  D.  &  R.  514;  Doe  d.  Milburn  v. 
Edgar,  2  Bing.,  N.  C.  498;  Doe  d.  Stanway 
V.  Rock,  4  M.  &  G.  30  ;  Doe  d.  Gray  v. 
Stnnion,  1  M.  &  W.  700  ;  Cole  Ejec.  58. 

(x)  Doe  d.  Tomes  v.  Chamberlaine,  5  M. 
&  W.  14;  Doe  d.  Bord  v.  Burton,  16  Q.  B. 
807. 


VENDOR  AND  VENDEE.  191 

was  let  into  possession,  it  was  lield,  that  this  was  a  mere  tenancy  at     Chapter  v. 

will,  which  might  be  determined  by  a  demand  of  possession :  after  ^^^'^''  ^'    . 

which  an  ejectment  might  be  maintained  (?/),  but  not  an  action  for  use 
and  occupation  {z).  Where  the  vendee  of  an  estate  sold  by  auction 
has  been  suffered  to  enter  upon  and  hold  the  premises  while  the  title 
was  under  investigation,  and  the  contract  has  afterwards  been  deter- 
mined for  want  of  title,  the  vendor  cannot  on  these  grounds  only  re- 
cover for  use  and  occupation,  although  a  jury  find  that  the  occupation 
has  been  beneficial  (a).  An  occupation  under  an  agreement  for 
assigning  a  lease,  where  it  was  agreed  that  the  assigTiee  should  pay 
the  lessee  until  the  completion  of  the  assignment,  at  the  rate  of  100/. 
per  year,  was  held  to  constitute  the  relation  of  landlord  and  tenant 
between  the  lessee  and  assignee  (i) :  but  where,  in  an  agreement  for 
the  sale  of  leasehold  premises,  to  be  paid  for  by  instalments,  it  was 
stipulated,  that  in  default  of  payment  of  the  instalments  at  specified 
times,  the  former  instalments  should  be  forfeited,  and  the  vendor 
should  not  be  compellable  to  convey;  upon  which  the  purchaser  was 
let  into  possession,  and  made  default,  he  was  held  to  be  from  thence- 
forth a  mere  tenant  on  sufferance  (c).  Where  A.  agreed  by  parol  to 
sell  an  estate  to  B.  on  certain  terms,  provided  B.  would  continue  C. 
his  tenant,  not  for  one  year  only,  but  from  year  to  year  (C.  having 
just  before  been  let  into  possession  under  a  contract  for  the  purchase 
of  the  estate,  which  he  had  failed  to  pay  for  in  time,  and  had  there- 
fore forfeited  his  deposit) ;  and  A.  thereupon  agreed  to  take  C.'s  for- 
feited deposit  as  part  of  the  purchase-money;  and  A.  and  B.  after- 
wai'ds  reduced  their  agreement  respecting  the  purchase  into  writing, 
in  which  no  notice  was  taken  of  the  stipulation  concerning  C.'s 
tenancy :  it  was  held,  that  this  stipulation  being  collateral  to  the 
written  agreement  was  binding  upon  B. ;  and  that  the  agreement 
operated  as  a  tenancy  for  two  years  certain  at  least,  though  no  rent 
was  then  mentioned,  but  was  to  be  settled  afterwards  ;  and  that  the 
tenancy  could  not  be  put  an  end  to  at  the  end  of  the  first  year  by  six 
months'  previous  notice  to  quit(c?).  Where  there  was  an  agreement 
between  P.  and  W.  for  the  sale  of  lands  to  the  latter,  to  be  occupied 
on  the  25th  of  March ;  and  before  that  day  W.  agreed  to  let  to  the 
defendant  from  that  day,  and  he  was  let  into  possession  before  the 
day,  by  the  consent  of  P.,  who  had  notice  that  W.  had  so  agreed  to 
let  the  land,  on  the  29th  of  May;  the  conveyance  was  executed  as  of 

(y)  Doe   d.    Hiatt   v.   Miller,   5  C.  &   P.  v.  The  Midland  R.  Co.,  30  L.  J.,  Q.  B.  94. 
595  ;   Ball  v.  Cullimore,  2  C,  M.  &  R.  120  ;  {c  )  Doe  d.  Moore  v.  Lawder,  1  Stark.  308  ; 

5  Tyr.  753.  Doe  d.  Rogers  v.  Pullen,  2  Bing.,  N.  C.  749  ; 

(«)  In  re  Banks  v.  Rabbeck,  2  Low,  M.  &  3  Scott,  271. 
P.  452.  (d)  Denn  d.  Jacklin  v.  Cartwright,  4  East, 

(a)  H'interbottom  V.  Ingham,  7  Q.B.  6U.  29;   Doe  d.   Chadborn   v.   Green,   9  A.  &  E. 

(b)  Saunders  v.  Musgrave,  6  B.  &  C.  524  ;  658  ;    1  P.  &  D.  454. 
9  D.  &  R.  529  ;  2  C.  &   P.  291 ;  Anderson 
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Chapter  V.    the  25th  of  March,  subject  to  a  term  redeemable  on  payment  by  W. 

'-- —  of  the  purchase-money  with  interest,  with  a  power  to  P.  to  enter  for 

default  of  payment  by  W. :  it  was  held,  that  P.  might  bring  ejectment 
for  default  of  payment  without  giving  the  defendant  any  notice  to 
quit,  on  the  ground  that  the  lelation  of  landlord  and  tenant  did  not 
subsist  between  P.  and  the  defendant  (e). 

Occupation  by  A  Continuance  of  occupation  by  a  vendor  without  any  agreement 
will  not  raise  an  implied  tenancy :  therefore  where  a  defendant  and 
another  person  conveyed  an  undivided  moiety  to  the  plaintiff  of  several 
houses,  in  one  of  which  the  defendant  had  resided  a  long  time,  and 
continued  so  to  do,  it  was  held,  use  and  occupation  could  not  be  main- 
tained against  him  {f). 

(e)  Doe  (1.  Parker  v  Bonlton,  6  M.  &  S.  (/)    Tew  v.  Jones,  13  M.  &  W.  12. 

148. 
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Sect.  1. — Assignments  generally. 


Chapter  VI. 
Sect. 1. 


An  assionment  is  the  transferring;  and  settino-  over  to  another  some  Nature  and 
term,  reversion,  estate,  right,  title  or  interest.  The  party  assigning  is  ^^f^^ssCn-"  °' 
called  the  assignor,  and  he  to  whom  the  assignment  is  made  the  ment. 
assignee.  The  word  "  assigns"  extends  not  only  to  the  immediate 
assignee,  but  also  to  assignees  ad  infinitum  (a).  Every  one  who  has 
an  estate  or  interest  in  lands  and  tenements  (except  a  tenant  at  will 
or  on  sufferance),  or  who  has  an  estate  or  interest  in  things  which  lie 
in  grant, — as  in  a  rent,  common  or  advowson, — may  dispose  of  his 
estate  therein  by  assignment.  "  A  contingent,  an  executory,  and  a 
future  interest,  and  a  possibility  coupled  with  an  interest,  in  any  tene- 
ments or  hereditaments,  of  any  tenure,  whether  the  object  of  the  gift 
or  limitation  of  such  interest  or  possibility  be  or  be  not  ascertained, 
also  a  right  of  entry,  whether  immediate  or  future,  and  whether  vested 
or  contingent,  into  or  upon  any  tenements  or  hereditaments  in  Eng- 
land, of  any  tenure,  may  be  disposed  of  by  deed"  (b).  Generally 
speaking,  a  mere  chose  in  action  is  not  assignable  at  law,  so  as  to 
enable  the  assignee  to  sue  thereon  in  his  own  narae(c).  But  covenants 
which  run  with  the  land  form  exceptions  to  this  rule.  They  may  be 
assigned  together  with  the  land,  and  the  assignee  may  sue  thereon  in 
his  own  name  for  breaches  subsequent  to  the  assignment  (c?),  but  not 
for  previous  breaches  (e).     If  a  lessee  enter  into  a  covenant,  which 

(a)  Com   Dig.  tit  Assignment  (A.  B.).  hard,  9  C.   B.  297  ;    Wetherell  v.  Langslon, 

(6)  8  &  9  Vict.  c.  106,  s.  6.  1    Exch.   63 1-,   645;    Seppinss  v.    Nokes,  2 

(c;  FairUe   v.    Denton,   8   B.  &   C.   395  ;  C.  B.  292  ;    Ord  v.  White,  3  Beav.  357. 

Jones  v.  Carter,  8  Q.    B.  134;    Thompson  v.  (d)   Post,  195  (Sect    2). 

Dumiuy,  14  M.  &  W.  403  ;  Howard  v.  Shep-  \e)  Martyn  v.  Williams,  1  H.  &  N.  817  ; 

O 
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Chapter  VI.   ruiis  witli  the  land,  for  himself  and  his  assigns,  and  then  assign  the 
Sect.  1.       term,  and  the  assignee  is  guilty  of  a  breach,  an  action  of  covenant 
lies  either  against  the  lessee  or  against  the  assignee,  at  the  election  of 
the  lessor,  who  may  charge  both,  but  execution  shall  be  taken  against 
one  of  them  only ;  if  however  he  take  both  in  execution,  the  one  last 
taken  shall  have  an  audita  querela,  or  relief  upon  summary  ajiplication 
to  the  court,  or  to  a  judge  at  chambers  (/).     A  power,  where  it  is 
coupled  with  an  interest,  may  be  assigned,  although  a  bare  power  is 
not  assignable ;  therefore  if  a  lease  be  made  with  an  exception  of  the 
trees,  and  a  power  be  reserved  to  the  lessor  to  enter  and  cut  them 
down,  he  may  assign  his  power  to  another  person ;  but  if  it  be  not 
properly  pursued,  the  lessee  may  maintain  trespass  both  against  the 
lessor  and  his  assignee  {g).     A  licence  to  search  for  and  raise  metals, 
and  also  to  carry  them  away  and  convert  them  to  the  use  of  the 
licencee,  passes  an  interest  which  is  capable  of  being  assigned  (A).    An 
agreement  for  a  lease  may  be  sold  and  assigned.     Upon  the  contract 
for  such  sale,  it  is  not  an  implied  condition  that  the  party  who  agreed 
to  grant  the  lease  had  power  to  do  so  (i).     An  agreement  for  the 
assionment  of  all  B.'s  interest  in  a  kase  does  not  mean  free  from  all 
underleases  by  way  of  mortgage  and  other  incumbrances  then  affect- 
ing the  premises  (k). 
In  what  way  Persons  become  assignees  either  by  act  of  the  party  or  by  act  of 

Assijrnments      \^y^ .  ^nder  the  first  head  may  be  classed  those  who  become  so  by  an 

may  be  made.  "^  '  i  i        i 

instrument  of  assignment,  or  by  act  of  attornment :  under  the  latter 
head  may  be  stated,  those  who  have  thrown  upon  them  the  interest 
in  the  premises — in  consequence  of  the  property  having  been  taken 
under  writs  of  execution — by  bankruptcy — by  marriage — or  by  death. 
Each  of  these  modes  of  becoming  an  assignee  will  be  considered  in 
this  chapter. 

29  Car.  2,  c.  3,       The  Statute  of  Frauds  (Z)  enacts,  "  that  no  leases,  estates  or  inte- 

^®-  ^'  *•  rests,  either  of  freehold  or  terms  of  years,  or  any  uncertain  interest, 

not  being  copyhold  or  customary  interest,  of,  in,  to  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments,  shall  be  as- 
signed, granted  or  surrendered,  imless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  assigning,  granting  or  surrendering  the  same, 
or  their  agents  thereunto  lawfully  authorized  by  writing;  or  by  act 

8  &  9  Vict.  and  operation  of  law."  By  8  &:  9  Vict.  c.  106,  s.  3,  "an  assignment 
106,  s,  3.        Q^  ^  chattel  interest,  not  being  copyhold,  in  any  tenements  or  hcre- 

22  &  23  Vict,  ditaments,  shall  be  void  at  law  unless  made  by  deed."  By  22  &  23 
35,  s.  21.        Vict.  c.  35,  s.  21,  "any  person  shall  have  power  to  assign  personal 

20  L.  J.',  Exch.  117  i    ChnrchuHirdcn.i  of  St.  (h)  Muski-tt  v.  Hill,  5  Bing.,  N.  C.  (i!M' ! 

Saviour's,  Soulliivaik  v.  Snii/li,   1   W.    Blac.  7  Scott,   885;    Doe   il.    Ilanlei/  v.    H'oud,   2 

351;  3   Burr.   1272;    Grcscott    v.   Gn'cn,   1  B.  &  A.  72K 

Salk.    199;    Brillin    v.    Faux,   LiUw.    109;  (?)   Kintrcn  \.  Pcrston,   1    H.  &   N.  357; 

Ihiwkins  V.  Sherman,  3  C.  &  W  459.  25  L.  ,J.,  Kxcli.  287. 

(./)   1  Chit.  Arch.  517  (10th  ed.).  (/c)   Plwlpa  v.  Prolhero,  IG  C.  B.  370. 

{g)   Warren  v.  Arlhnr,  2  Mod.  317-  (/)  29  Car.  2,  c.  3,  ss.  3,  4. 
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property,  now  by  law  assignable,  including  chattels  real,  directly  to  Chapter  VI. 
himself  and  another  person,  or  other  persons  or  corporation,  by  the  ^'^^'^-  ^- 
like  means  as  he  might  assign  the  same  to  another."  Therefore  upon 
the  appointment  of  a  new  trustee  of  leaseholds  and  personal  estate, 
tiie  continuing  trustees  may  assign  the  trust  property  direct  to  them- 
selves and  the  new  trustee  jointly  upon  the  trusts  of  the  settlement; 
whereas  previously  an  assignment  and  re-assignment  were  necessary 
to  effect  this  object.  A  demise  by  a  termor  to  another  of  the  whole 
of  the  term,  where  it  is  the  intention  of  the  parties  to  create  the  rela- 
tion of  landlord  and  tenant,  is,  as  between  themselves,  a  lease,  and  not 
an  assignment  (m).     But  this  is  an  exception  to  the  general  rule  (n). 


Sect.  2. — Assignment  of  Reversion. 

A  lessor  may  by  deed  assign  his  reversion.     At  common  law  such  How  Assign- 
an  assignment  would  only  have  given  the  assignee  a  right  to  the  rent  "^'^'"^  ?'  "^^ 

'^  JO  no  Reversion  may 

reserved,  to  distrain  for  it,  and  to  sue  for  breaches  of  covenants  in  be  made. 
*law,  but  not  for  breaches  of  express  covenants  entered  into  by  the 
lessee  with  the  lessor  (o);  to  remedy  this,  the  statute  32  Hen.  8,  c.  34,  Stat.  32Hen.8, 
was  passed,  which  enacted  that  all  grantees  of  reversions  should  enjoy 
all  the  advantages,  benefits  and  remedies  by  entry  for  non-payment  of     • ' 
the  rent,  or  for  doing  of  waste  or  other  forfeiture  (p),  or  by  action 
only,  for  non-performance  of  conditions,  covenants  or  agreements,  con- 
tained or  expressed  in  leases,  which  the  grantors  or  lessors  themselves 
had  or  enjoyed.     So  that  now  the  grantee  of  a  reversion  may  take 
advantage  of  all  express  covenants  which  run  icith  the  land{q),  as  well 
as  of  covenants  in  law  {r),  though  only  the  lessor  and  his  heirs  be 
named  in  the  lease  (s).     Causes  of  action  which  accrued  previous  to 
the  assignment  of  the  reversion  will  not  pass  with  it,  so  as  to  enable 
the  assignee  to  sue  for  them  in  his  own  name  {t).     The  remedy  is 
mutual,  for  the  same  statute  gives  the  lessee  a  right  of  action  against 
the  grantee  of  the  reversion  {u).    The  statute  does  not  extend  to  mere 
collateral  covenants  (f) ;  but  it  includes  devisees  (.r),  grantees  of  part 
of  the  reversion  {y),  and,  for  some  purposes,  assignees  of  the  reversion 
of  part  of  the  demised  premises  {z).     By  22  k  23  Vict.  c.  35,  s.  3,  stit.  22  &  23 
"where  the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other     ^^^'^'   '*'^'  ' 
reservation  is  legally  apportioned,  the  assignee  of  each  part  of  the 

(m)  Pollock  V.  Stacy,  9  Q.  B.  1033.  20  L.  J.,  Excli.  117  ;  ante,  193  {e). 

(n)  Post,  106,  Sect.  3.  (")  Sect.  2;   Jourdain  v.  Wilson,  4  B.  & 

(o)   1   Wms.   Sauml.  240  a,  note   (a);    I  A.  2(iG  ;   ante,  108. 

Smith,    L.    C.  42;    Martijn  \.    Williams,   1  {v)    IFthb  v.  Russell,  3  T.  R.  393. 

H.  &  N.  817,  826  ;   26  L.  J.,  Rxcli.  117.  (.r)  Machell  v.  Diinton,  2  Leon.  33. 

(p)  Bennett  v.  Herring,   3   C.    B.,  N.  S.  (»/)  y^t'oe    v.   Hemmings,    2    Bulst.    281  ; 

370.  Wright  V.  Burroughs,  3  C.  B.  685;  4  D.  & 

{q)  Ante,  105.  L.  438  ;  Co.  Lit.  215  a. 

(r)  Ante,  102 — 104.  {z)  Twijnam  v.  Pickard,  2  B.  &  A.  105; 

(s)    Thuishy    V.    Pla»t,     1    Sannd.    237;  ,S;»//).so»  v.  r/r/.v^oH,  4  Bing.,  N.  C.  758,  780; 

ante,  10(i  ;    1  Smith,  L.  C.  43  {4tli  cil.).  6  Scott,  46!)  ;    1  Smith,  L.  C.  44  (4th  ed.). 

(0  Martyii  v.  Williams,    1  II.  &  N.  817  ; 
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How  Assign- 
nieiits  of  the 
Reversion  may 
be  made. 


Chapter  VI.  reversion  sliall,  in  respect  of  the  aj^portioned  rent  or  other  reservation 
^'^^'^'  "•  allotted  or  belonging  to  him,  have  and  be  entitled  to  the  benefit  of  all 
conditions  or  powers  of  re-entry  for  non-payment  of  the  original  rent 
or  other  reservation,  in  like  manner  as  if  such  conditions  or  powers 
had  been  reserved  to  him  as  incident  to  his  part  of  the  reversion  in 
respect  of  the  apportioned  rent  or  other  reservation  allotted  or  belong- 
ing to  him." 

An  assignment  of  the  reversion  must  be  by  deed  (a).  A.  let  a  house 
to  B.,  as  tenant  from  year  to  year,  and  afterwards  granted  a  lease  by 
deed  to  C.  of  the  house  for  twenty-one  years :  this  was  held  to  trans- 
fer the  reversion  to  C,  and  to  disentitle  A.  to  recover  from  B.  the 
rent  due  after  the  lease  {h).  A  conveyance  in  fee,  whether  absolutely 
or  by  way  of  mortgage,  will  pass  a  term  which  has  been  carved  out 
of  it,  and  afterwards  re-assigned  to  the  grantor,  subject  to  an  under- 
lease (c). 

Mortgages  subsequent  to  a  lease  operate  as  grants  of  the  reversion, 
and  carry  with  them,  as  incidental  to  such  reversion,  a  right  to  the 
rent  and  the  benefit  of  the  landlord's  remedies  for  the  recovery  (fZ). 
The  mortgagee,  therefore,  may  enforce  the  payment  of  the  rent  from 
the  lessee  either  by  distress  or  action;  and  the  lessee  will  be  exone- 
rated by  such  payment  from  any  demand  on  the  part  of  the  mortgagor 
or  those  claiming  under  him ;  even  though  actual  compulsion  on  the 
part  of  the  mortgagee  has  not  been  resorted  to,  but  the  lessee  has  paid 
the  rent  voluntarily  (e).  Payments  agreed  to  be  made  by  an  occupier 
of  the  soil,  under  a  parol  licence  to  dig  earth  and  make  bricks,  are  in 
the  nature  of  rent;  and  as  such,  a  mortgagee  is  entitled,  after  notice 
in  the  usual  manner,  to  all  sums  in  arrear  at  the  time  of  the  notice,  or 
which  may  become  due  afterwards  (f). 


Effect  of  a 
Mortgage  of 
the  Reversion. 


What  amounts 
to  an  Assign- 
ment, 


Sect.  3. — Assignment  of  Term, 
(a)  Absolutely. 
An  assignment  must  be  by  deed{fj),  and  must  pass  the  legal  estate 
of  the  assignor;  for  a  transfer  of  a  mere  equitable  interest  will  not 
make  a  man  liable  as  an  assignee.  The  delivery  and  depositing  of  a 
lease  as  a  security  for  money,  without  any  written  assignment,  passes 
no  interest  at  law,  although  it  may  create  a  right  which  may  be  en- 
forced in  equity  (//) ;  but  the  transfer  may  be  complete,  although  the 
assignee  has  never  in  fact  got  possession  of  the  deed  of  assignment. 


(a)  Beely  v.  Perry,  3  Lev.  155  ;  Brawley 
V.  Jrade,  M'Clel.  6M. 

(h)  TIarmer  v.  Bean,  3  C.  &  K.  3  07; 
ante,  160. 

(c)  Burton  V.  Barclay,  7  Bing.  745  ;  5 
M.  &  P.  785. 

(rf)  Ante,  49,  182. 


(e)  Moss  V.  Gallimore,  1  Doug.  279  ;  1 
Smith,  L.  C.  470,  (4th  ed.). 

(/)  Ex  parte  Hunlceii,  1  M.  &  M.  247. 

Ig)  8  &  9  Vict.  c.  106,  s.  3;   ante,  194. 

{h)  Doe  d.  Maslin  v.  Roe,  5  Esp.  105; 
Williams  v.  Evans,  23  Beav.  239. 
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lease. 


by  reason  of  a  claim  of  lien  on  the  part  of  the  assignor's  attorney  for   Chapter  VI. 

the  expense  of  preparing  it  (i).  ^^^'^'  ^' 

An  assignment,  as  contradistinguished   from   an  under-lease,  sig-  Distinction 

•  -17  77  11  ji  iij  •      between  an 

nifies  a  partmg  with  the  whole  term;  and  when  the  whole  term  is  Assignment 
made  over  by  the  lessee,  although  in  the  deed  by  which  that  is  done  ''"'^  ""  Under- 
the  rent  and  a  power  of  re-entry  for  non-payment  are  reserved  to  him- 
self, and  not  to  the  original  lessor,  yet  the  instrument  amounts  to  an 
assignment,  and  not  an  under-lease  (/i) ;  and  in  such  case,  the  person 
to  whom  it  is  made  over  may  sue  the  original  lessor  or  his  assignees 
of  the  reversion,  or  be  sued  by  them  as  assignee  of  the  term,  on  the 
respective  covenants  in  the  original  lease,  which  run  with  the  land, 
even  though  new  covenants  are  introduced  into  the  assignment  (Z ). 
It  is  necessary  that  the  person  sought  to  be  charged  as  an  assignee 
claim  and  be  in  possession  through  the  same  estate  as  the  person 
whom  he  succeeds ;  for  if  he  come  in  by  an  elder  title,  he  is  not  an 
assignee  (m).  If  a  termor  for  years  make  a  lease  for  a  time  exceeding 
his  interest,  it  shall  operate  as  an  assignment :  therefore  if  a  lessee  for 
three  years  assign  his  term  for  four  years,  or  demise  the  premises  for 
four  years,  it  operates  as  an  assignment  of  his  interest  (?i)-  In  an 
action  by  the  lessor  against  a  })erson  as  assignee  of  the  term,  to  whom 
the  lessee  demised  for  a  longer  term  than  he  himself  had,  and  at  a 
higher  rent ;  it  was  held  to  operate  in  law  as  an  assignment,  and  that 
it  might  be  so  described  in  pleading  (o).  Where  the  lessee  of  two 
farms  had  agreed  in  writing  with  another  that  the  latter  should  have 
them  during  the  lease,  remaining  tenant  to  the  lessee  during  that 
period :  the  under-tenant  accordingly  took  possession  and  paid  a 
year's  rent  to  the  lessee,  who  afterwards  distrained  for  rent  in  arrear : 
Held,  that  the  agreement  amounted  to  an  absolute  assignment  of  all 
the  lessee's  interest,  and  that  he  (having  no  reversion)  was  not  enabled 
to  distrain  (/>).  But  it  by  no  means  follows  that  an  action  for  use  and 
occupation,  or  of  debt  for  rent,  or  of  covenant,  could  not  have  been 
maintained.  A  parting  with  the  whole  term  by  verbal  agreement  has 
been  held  to  create  the  relation  of  landlord  and  tenant,  although  there 
was  no  reversion  {<]).  So  a  termor  who  had  under-leased  by  indenture 
for  a  term  of  years  longer  than  his  own,  the  under-lessee  covenanting 
to  pay  him  rent,  has  been  held  entitled  to  sue  the  under-lessee  for 


(i)  Odell  V.  IVake,  3  Camp.  394. 

(A:)  Hicks  v.  Downing,  1  Ld.  Raym.  99; 
Palmer  v.  Edwards,  1  Doug.  187;  Thorn  v. 
IVoolcombe,  3  B.  &  Ad.  595  ;  Preece  v. 
Corrie,  5  Bing.  24 ;  2  :Moo.  &  P.  57  ;  Par- 
menter  v.  Webber,  8  Taunt.  593  ;  Wollaston 
V.  Hakewill,  3  M.  &  G.  297  ;  3  Scott,  N.  R. 
593  ;  Pascoe  v.  Pascoe,  3  Bing.,  N.  C.  898; 
Langford  v.  Selmcs,  3  Kay  &  J.  220;  2 
Prest.  Conv.  124  ;  Cole  Ejec.  223  ;  but  see 
Pollock  V.  Stacy,  9  Q.  B.  1033;  ante,  195. 

{1}  Palmer  v.  Edwards,  1  Doug.  187,  n. 


(m)   Roach  v.  Wndham,  6  East,  289. 

(n)  Hicks  v.  Downing,  1  Ld.  Raym.  99  ; 
Bull.  N.  P.  106;  ante,  (A-). 

(o)  Wollaston  v.  Hakewill,  3  Scott,  N.  R. 
593  ;  3  M.  &  G.  297. 

(;;)  Parmenter  v.  Webber,  8  Taunt.  592  ; 

■ V.    Cooper,    2    Wils.    375  ;   Preece    v. 

Corrie,  5  Bing.  24  ;  2  M.  &  P.  57  ;  Pascoe 
V.  Pascoe,  3  Bing.,  N.  C.  898  ;  Langford  v. 
Selmes,  3  K.  &  J.  220  ;  Cole  Ejec.  223. 

(q)  Preece  v.  Corrie,  5  Bing.  24  ;  Pascoe 
V.  Pascoe,  3  Bing.,  N.  C.  898,  905. 
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Chapter  VI. 
Sect.  3. 


By  what  Ex- 
pressions As- 
signments may 
be  made. 


What  are  the 
proper  Cove- 
nants to  be 
inserted  in  As- 
signments. 


such  rent(r).  Where  a  termor  demised  to  another  for  the  whole  of 
his  term  at  a  weekly  rent,  it  being  the  intention  of  the  parties  to  create 
the  relation  of  landlord  and  tenant;  it  was  held  that  such  demise  was 
not  to  be  deemed  an  assignment  against  the  intention  of  the  parties  • 
and  that  an  action  for  use  and  occupation  might  be  brought  by  the 
termor  in  respect  of  the  whole  term,  although  the  lessee  had  given  a 
week's  notice  to  quit  before  the  expiration  of  the  term,  and  had 
quitted  accordingly  (a).  A  tenant  from  year  to  year  who  underlets 
for  a  long  term,  does  not  thereby  assign  all  his  estate,  which  may 
possibly  continue  longer  than  the  term  expressed  to  be  granted  by  the 
under-lease  (t). 

An  assignment  is  usually  made  by  the  words  "  grant,  assign  and  set 
over;"  but  no  particular  words  are  necessary,  provided  the  intention 
of  the  parties  be  sufficiently  expressed.  Where  a  lessee  for  life 
granted  all  his  estate  and  interest  to  A.  and  his  executors :  it  was 
held  not  to  amount  to  an  assignment,  because  a  grant  to  a  man  and 
his  executors  could  not  convey  an  estate  for  life,  being  a  freehold  (ii). 
Woods  excepted  out  of  the  lease,  but  subsequently  granted  by  the 
lessor  to  the  lessee,  will  not  pass  by  an  assignment  of  the  lease  (a;). 
An  agreement  to  assign  on  payment  of  a  sum  by  instalments,  the 
assignee  in  the  meantime  to  perform  the  covenants  in  the  lease  and 
keep  the  assignor  harmless,  and  the  assignor  to  re-enter  on  non- 
payment of  any  instalment,  is  merely  an  agreement  for  an  assignment 
and  not  an  assignment  (y).  Where  a  lessee  agreed  to  execute  an 
effectual  assignment  of  two  leases  of  premises,  "  as  he  held  the  same 
for  terms  of  twenty-eight  years,"  and  the  assignee  agreed  to  accept 
a  proper  assignment  of  the  leases  as  above  described,  without  re- 
quiring the  lessor's  title,  it  was  held  that  he  was  bound  to  take  an 
assignment  of  two  consecutive  leases,  though  the  second  was  void, 
being  executed  under  a  power  which  had  not  been  pursued  {z). 

The  proper  covenants  on  the  part  of  the  assignor  of  a  term  of  years 
are,  that  notwithstanding  any  act  or  thing  by  him  made,  done,  exe- 
cuted or  knowingly  suffered  the  lease  is  valid  and  in  full  force :  that 
all  the  rent,  covenants  and  conditions  have  been  paid  and  performed 
to  that  time :  that  notwithstanding,  &:c.  he  has  power  to  assign :  and 
for  quiet  enjoyment  by  the  assignee  during  the  remainder  of  the 
term,  without  interruption  by  the  assignor  or  any  person  claiming 
under  him  :  free  from  incumbrances  by  him :  and  for  further  assurance. 
The  proper  covenants  on  the  part  of  the  assignee  are,  that  he  will  pay 
the  rent  and  perform  the  covenants  in  the  lease,  and  save  harmless 
the  assignor  from  any  breach  thereof  by  him  or  his  assigns  {a).     On 


(r)   Baker  v.  Gostlhig,  1  Ring.,  N.  C.  19. 
(s)  Pollock  V.  Stacy,  9  Q.  B.  1033. 
{t)  Oxh-y  V.  James,  13  M.  &  W.  209. 
(?<)  Earl  of  Derby  V.  Taylor,  1  East,  502. 
(.i;  Godb.  188. 


(y)  Hartshonie  V.  Watson,  5  Bing.,  N.  C. 
477  ;  7  Scott,  494. 

(z)   Spratl  V.  Jeffery,  5  M.  &  R.  188. 

(a)  Staines  v.  Morris,  1  V.  &  B.  10; 
Wolvcridge  V.  Steward  (in  error),   1  Cr.  & 
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an  agreement  to  assign  a  lease,  and  to  indemnify  the  lessee  from  the    Chapter  VI. 
rent,  the  assignee   entered   before  any  legal  assignment  was  made,  ^' 

some  goods  of  the  lessee  being  left  on  the  premises ;  it  was  held  that 
the  assignee  was  liable  on  his  indemnity,  those  goods  having  been 
taken  as  a  distress  for  rent,  and  that  it  was  immaterial  whether  the 
goods  were  left  with  the  leave  of  the  assignee  (6). 

A  lessee  continues  liable  upon  express  covenants  in  the  lease,  not-  General  r,ia- 
withstanding  any  assignment;  therefore  an  action  of  covenant  will  and  Assi'^iee!'^ 
lie  against  a  lessee  for  years,  on  an  express  covenant,  notwithstanding 
he  has  assigned  his  term,  and  the  lessor  has  accepted  rent  from  the 
assignee  (c) ;  but  an  action  of  debt  will  not  lie  after  such  assignment 
and  acceptance  of  rent{d).  The  executor  of  a  lessee  is  liable  to  the 
lessor  and  his  assigns  on  such  covenants,  though  the  lessee  may  have 
assigned  his  term,  and  the  lessor  or  his  assigns  accepted  rent  of  the 
assignee  of  the  term  (e).  But  as  the  assignee  of  the  term  is  a  stranger 
to  the  original  contract  between  the  lessor  and  lessee,  there  can  only 
exist  a  })rivity  of  estate  between  himself  and  the  lessor  or  the  assignee 
of  the  reversion;  and  he  is  only  bound  to  the  performance  of  the 
covenants  during  the  time  such  privity  exists  (f),  and  then  only  to 
such  covenants  as  run  with  the  land  (g).  The  lessor  may  at  the  same 
time  sue  the  lessee  upon  his  express  covenant,  and  the  assignee  upon 
the  privity  of  estate;  but  he  can  have  execution  against  one  only(/0. 
An  eviction  out  of  part  of  the  land  will  only  amount  to  a  discharge  of 
an  assignee  pro  tanto  (i). 

An  assignee  must  take  the  thing  assigned,  subject  to  all  the  equity  On  whatCove- 
to  which  tha  lessee  was  subject;  the  assignee  of  a  term  is  bound,  "i^nee i's^iable. 
therefore,  to  perform  all  the  covenants  which  are  annexed  to  the 
estate,  for  by  the  acceptance  of  the  possession  of  the  land,  he  makes 
himself  subject  to  all  the  covenants  which  run  with  the  land  (k),  as 
well  as  to  covenants  in  law  (/),  which  are  inherent  in  the  estate ;  and 
to  such  he  is  bound  without  being  named  by  the  special  word  "  as- 
signs" (m).  Thus,  on  a  covenant  by  lessee,  not  naming  assigns,  to 
repair  and  yield  up  in  repair  all  buildings  and  erections  erected  and 
to  be  erected  during  the  term  on  the  demised  premises,  an  assignee  is 
liable  in  respect  of  the  non-repair  of  buildings  erected  during  the 
term  (ri) ;  but  the  assignee  of  a  lease  is  not  liable  to  the  original  lessor 

M.  644;  3  Moo.  &  Sc.  561;  3  Tyr.  637;  Brett   v.    Cumberland,    Cro.    Jac.    522;     1 

Harris  v.  Goodivyn,  9  Dowl.  409  ;   Burnett  Smith,  L.  C.  47  (4th  ed.). 
V.  Lynch,  5  B.  &  C.  589.  (/)  Ante,  104  {m). 

(b)  Groom  v.  Bluck,  2  M.  &  G.  567.  (g)  Ante,  106. 

(c)  Barnard  v.  Godscall,  Cro.  Jac.  309;  {h)  Ante,  194. 

Thursby  v.  Plant,  1   Wms.   Saund.  240;   1  (?)  Stevenson  v.  Lambard,  2  East,   575; 

Smith,  L.  C.  47  (4th  ed.);   ante,  104.  Campbell  v.  Lewis,  3  B.  &  A.  392. 

{d)  Esp.  N.  P.  201  ;    post,  Chap.  XVII.  (k)  Ante,  104,  106. 

Sect.  1.  \l)  Ante,  102. 

{e)  Batchelor  v.   Gage,   Cro.   Car.    188;  (w)  Bull.  N.    P.    159;  Parlcer  v.   Webb, 

Barnard  v.  Godscall,  Cro.  Jac.  309  ;  Norton  3  Salk.  4  ;   ante,  106. 

V.  Acland,  Cro.  Car.  579  ;    Glover  v.  Cope,  (w)   Minshull  v.   Oakes,  2  11.  &  N.  793  ; 

4  Mod.  81  ;  Marsh  v.  Bruce,  Cro.  Jac.  334;  27  L.  J.,  Exch.  191. 
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CiiArTKu  VI.   for  a  breach  of  covenant  not  runnino-  with  the  land  (o).     He  is,  how- 

^^^'^-  '^- ever,  Hahle  to  his  immediate  assignor  upon  any  express  covenants  by 

him  in  the  deed  of  assignment  (/;).  The  assignee  of  a  term  is  not 
hable  to  the  lessor  or  his  assigns  on  mere  collateral  covenants ;  there- 
fore where  the  lessee  of  certain  premises  covenanted  to  pay  annually, 
during  the  term  of  twenty-one  years,  twenty  shillings  to  the  church- 
wardens of  the  ])arish,  his  assignee  was  held  to  be  not  liable  (y). 
Where  a  lessee  of  tithes  covenanted  for  himself  and  his  assigns  not 
to  take  tithe  in  kind  from  the  other  party  (the  owner  of  lands  in 
the  parish),  nor  from  his  tenants,  but  to  accept  a  reasonable  compo- 
sition, not  exceeding  three  shillings  and  sixpence  per  acre,  his  under- 
lessee  of  the  tithes  was  held  not  to  be  an  assignee  within  the  meaning 
of  the  covenant,  and  not  bound  by  such  a  covenant  of  the  lessee  (r). 
Though  generally  a  personal  or  collateral  covenant  affects  not  an 
assignee,  yet  if  the  covenant  regard  something  to  be  done  upon  the 
land,  and  the  assignee  be  named,  though  it  were  not  in  being  at  the 
time  of  the  demise,  and  be  in  some  measure  collateral — as  to  build  a 
wall  or  new  house  upon  the  land — it  shall  bind  the  assignee  (s).  An 
equitable  assignee  of  a  term  has  been  held  liable  in  equity  to  make 
good'  to  a  lessee  the  loss  occasioned  to  him  by  breaches  of  covenant 
in  the  lease,  committed  during  the  possession  of  the  assignee,  although 
the  lessee  was  no  party  to  the  contract  for  the  assignment,  and  it  was 
agreed  that  the  assignee  should  not  be  entitled  to  an  assignment  {t). 
When  the  As-  An  assignee  of  the  term  may  be  sued  on  the  covenants  which  run 
bifi"rcom-'''  ^^^^'^  *^^6  land  although  he  has  not  taken  actual  possession  (u) :  so  the 
niences.  assignee  of  an  assignee  is  liable,  although  he  has  not  taken  actual 

possession,  for  breaches  of  covenant  happening  after  the  assignment 
to  him  (x)  and  before  any  assignment  over  by  him :  so  a  mortgagee 
bi/  assignment  of  the  term,  though  not  in  possession,  is  liable  to  per- 
form the  covenant  in  the  lease  (y).  Though  assigns  be  mentioned  in 
the  original  covenant,  if  it  has  been  broken  before  assignment,  no 
action  will  lie  against  the  assignee,  for  he  shall  not  be  answerable  for 
a  breach  which  he  never  committed  :  thus  where  the  lessee  cove- 
nanted to  pull  down  certain  old  houses  and  build  others  within  seven 
years,  but  did  not  perform  the  covenant,  and  at  the  end  of  seven 
years  assigned,  an  action  was  held  not  to  lie  against  the  assignee  be- 
cause the  breach  was  complete  before  the  assignment,  and  the  hability 
of  the  assignee  depends  solely  upon  the  privity  of  estate  ;  had  the 

(o)   Grey  V.  Cuthhertson,  2  Chit.  482  ;   4  (0   Close  v.  Wilberforce,  1  Beav.  112. 

Doug.  351  ;   1  Selw.  N.  P.  -'534  (12th  ed.).  (u)   Walker  v.  Beeves,  2   Doug.  461,  n.  ; 

(p)   Harris  v.    Goodwijn,   9    Dowl.   409;  3  Doug.  19. 

Burvett  v.  Lynch,  5  B.  &  C.  589;    U'olver-  (.r)    Taylor  v.  Slium,  1  Bos.  &  P.  21. 

idge  V.  Steward,  1  Cr.  &  M.  ()44.  (y)  Stone  v.  Evans,  Peake,  Ad.  Ca.  94; 

((/)  Mayo  V.  Buckhurst,   Cro.  Jac.   438  ;  Burton    v.    Barclay   and    Perkins,    7    Bing. 

Bnteman  v.  Allen,  Cro.  Eliz.  437.  745  ;    IVillianis  v.  Bnsanqiiet,   1  Brod.  &  !i. 

(r)   Brewer  v.  /////,  2  Aiist.  413.  238  ;  3  Moo.  500,  ovenuling  £atoi  v.  Jaques, 

(a)  Com.  Dig.  tit.  CoienaiU,{C.  3);  Bull.  2  Doug.  455. 
N.  P.  159  ;  ante,  106. 
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covenant,  however,  been  broken  after  the  assignment,  as  if  the  lessee   Chapter  Yl. 

had  assigned  before  the  time  expired,  the  assignee  would  have  been  ^ — '-^ — 

liable  {z). 

An  assignee  being  liable  to  the  original  lessor  or  his  assigns  only  in  Eflcct  of  an 
respect  of  privity  of  estate,  may  get  rid  of  such  liability  by  an  assign-  over.^"'"^" 
ment  over  (a),  except  as  to  previous  breaches;  with  respect  to  which 
he  will  continue  liable  both  at  law(Z»)  and  in  equity  (c).     Such  an  as- 
signment may  be  made  even  to  a  beggar  or  to  a  married  woman  (d) : 
after  such  assignment  over  the  assignee  will  continue  liable  upon  any 
express  covenant  entered  into  by  him  in  the  assignment  to  himself  (e). 
The  assignee  of  a  term,  declared  against  as  such,  has  been  held  not 
to  be  liable  for  rent  accruing  after  he  had  assigned  over,  though  it 
was  stated    that   the   lessor  was  a  party  executing  the  assignment, 
and  agreed  thereby  that  the  term,  which  was  determinable  at   his 
option,  should  be  absolute  (/) ;  yet  if  the  breach  had  been  continuing, 
it  would  have  been  otherwise :  as  on  a  covenant  to  repair  within  a 
certain  time  after  notice,  and  the  repairs  not  done  according  to  such 
notice,  though   the   premises  were   out  of  repair  before  the  assign- 
ment (^).     Where  the  lessee  assigned  to  A.  his  interest  in  demised 
premises  by  indenture,  executed  by  both  parties,  "  subject  to  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  and  agreements 
reserved   and  contained  in  the  original  lease  :"  and  A.  took  posses- 
sion and  occupied  the  premises  under  this  assignment,  and  before  the 
expiration  of  the  term  assigned  to  a  third  person ;  after  such  assign- 
ment the  lessee  vf?LS  called  upon  by  the  lessor  to  pay  rent  which  the 
assignee  had   suffered  to  be  in  arrear ;  it  was  held,  that  the  lessee 
could  not  maintain  an  action  of  covenant  against  A.  in  respect  of 
such  breach,  the  words  "  subject  to  the  payment  of  rent,  &c.,"  being 
words  of  qualification  and  not  words  of  contract  (A).     If  a  man  lease 
for  years,  and  the  lessee  covenant  for  himself  and  his  assigns  to  pay 
the  rent,  so  long  as  he  and  they  shall  have  the  possession  of  the  thing 
let,  and  the   lessee  assigns,  and  the  term  expires,  and  the  assignee 
continues  in  possession   afteiwards;    an  action  will  lie  against  him 
for  rent  which  accrues  after  the  expiration  of  the  term,  for  though  he 
is  not  an  assignee  strictly  according  to  the  rules  of  law,  yet  he  shall 

(z)  Churchtvardens  of  St.  Saviour's,  South-  (c)   Pliilpot  v.  Hoare,   2  Atk.  219;  Amb. 

wark  V.  Smith,   1   W.   Blac.  351;    3    Burr.  480;    Trearle  v.  Coke,   1   Vcrn.   105  ;   2  Eq. 

1272;   Grescott  v.  Green,  1  Salk.  199  ;  Brit-  Ca.  47  ;   Onslow  v.  Corrie,  2  Madd.  330. 

tin  V.  Vaux,  Liitw.   109;   Hawkins  v.  Sher-  (d)    Le    Keux    v.    Nash,    2    Stra.    1221; 

man,  3  C.  &  P.  459.  Taylor  v.  Shum,  1  Bos.  &  P.  21  ;    Onslow  v. 

(a)   Valiant  v.  Dodmede,  2  Atk.  546  ;  Pit-  Corrie,  2  Madd.  330  ;   Cole  Ejec.  540. 

Cher  V.   Toveij,   12    Mod.  23;    Le  Keux  v.  (e)  Ante,  104,  («)• 

Nash,  2  Stra.    1222;    Walker  v.   Reeves,  2  (/)   Chancellor  \.  Poole,  2  Doug.  764^. 

Doug.    461,    n.  ;    3    Doug.    19;     Taylor   v.  {g)  Com.  Dig.  tit.  Covenant,  (B.). 

Shum,  1  Bos.  &  P.  21;  Co.  Lit.  3a,  356b;  (h)    Wolveridge  v.  Steward  (in  error),  1 

Boulton  V.  CrtHow,  Freem.  336;   Chancellor  \.  Cr.  &  M.  644;  3   Moo.  &   Sc.  561  ;   3  Tyr. 

Poole,  2  Doug.  764;  ante,  104,  {m).  637,  reversing  S.   C,  9  Bing.  60;  2  Moo. 

(ft)  Harley  v.  King,  2  C,  M.  &  R.  18  i  &  Sc.  75. 
5  Tyr.  692  ; '  Pitcher  v.  Tovey,  1  Salk.  81. 
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Chapter  VI.    \)q  accounted  sucli  an  assionee  as  will  make  him  liable  to  perforin 

Sect.  3.  .  ^  ,      •    •  c      i  r 

the  covenants  (i).     An  executor  or  aummistrator  oi  a  lessee  tor  years 

may,  like  any  other  assignee,  assign  the  term  and  divest  himself  of  all 
liability  upon  the  privity  of  estate,  but  not  upon  the  privity  of  con- 
tract (k) :  so  may  the  assignees  of  a  bankrupt  lessee  (/). 
Assignment  An  assignee  of  part  of  the  land  cannot  be  charged,  in  an  action  of 

onW  of  til"         debt,    with    the   whole    rent,    but    only    for    a    proportionate    part 
Land.  thereof  (»?)•     If  an  issue  be  taken  on  the  usual  allegation  that  all  the 

estate  of  the  lessee  became  vested  in  the  assignee,  and  the  proof  shows 
that  only  a  part  of  the  estate  became  vested  in  him,  it  is  a  fatal 
variance  unless  amended  (n).  But  an  assignee  of  part  is  liable  to  a 
distress  for  rent  due  for  the  whole  of  the  demised  premises  (m). 

An  assignee  cannot  discharge  himself  of  all  his  liability  to  the 
lessor  or  his  assigns,  unless  he  assign  the  whole  of  the  estate,  for  co- 
venants running  with  the  land  are  in  their  nature  divisible  (o),  there- 
fore if  he  assign  a  jiart  only  of  the  estate,  he  will  remain  liable  for  so 
much  as  remains  in  his  hands  (p). 
General  Rights  In  the  Same  manner  that  assignees  of  the  term  are  bound  by  cove- 
ignees.  j^j^j^^g  j.^^]^  which  are  annexed  to  the  estate,  and  which  run  along  with 
it,  they  may  take  advantage  of  such  covenants,  by  bringing  actions 
for  breaches  against  the  reversioners  (q) ;  an  assignee  of  a  lease  by 
estoppel  is  no  exception  to  the  rule  (r).  But  an  assignee  shall  not 
have  an  action  upon  a  breach  of  covenant  before  the  assignment  to 
him  (s). 

(b)  Bt/  Way  of  Mortgage. 

Mortgagee's  A  mortgagee  of  a  leasehold  estate  hy  assignment  is  liable,  so  long  as 

' '  ^'  he  has  the  legal  estate,  to  perform  the  covenants  which  are  obligatory 

on  any  ordinary  assignee,  whether  he  be  in  possession  or  not(0:  he 
may  assign  it  without  being  in  actual  possession  {u).  A  mortgagee 
may  avoid  the  liability  of  an  assignee  by  taking  an  under-lease 
instead  of  an  assignment,  and  this  is  frequently  done.  If  he  become 
assignee,  equity  will  not  afford  him  any  relief,  though  he  may  offer 
to  forego  his  charge  and  lose  his  money  {v).     If,  however,  he  has 

(0  Bac.  Abr.  tit.  Covenant,  (E.  3).  (7)  Bac.  Ahr.  tit.  Covemnt,  (E.  5), 

(/,-)  Auriol  V.  Mills,  4  T.  R.  94.  (?•)   Cuthhcrtson  v.  Irving,  4  H.  &  N.  742; 

(0  Oh«/ow  V.  Corric,  2  M add.  330  ;  Cole  6    Id.  135;  28   L.  J.,  Excii.  306;    25)  Id. 

Ejec.  540.  485. 

(m)  Curtis  v.  Spitty,  1  Bing.,  N.  C.  756;  {s)  Lewis  v.  Ridge,  Cro.  Eliz.  863. 

Mercerov  v.  Dowson,  5   B.  &  C.  479;  8  D.  (t)  Stone  v.   Evans,   Peaice,  Ad.  Ca.  94; 

&  R.  264;  ante,  110.  7  East,  341  ;  Williams  v.  Bosanquet,  1  Bred. 

(n)   Hare  v.   Cator,  Cowp.  766;   Ilnlford  &  B.  238;   3  :,loo.  500;    H'esterdell  v.  Dale, 

V.  Hatch,  1  Doug.  183;    Curtis  v.  Spitty,  1  7  T.  11.  312;   Burton  v.   Barclay  and  Per- 

Bing.,  N.  C.  756.  kins,  7  Bing.  745  ;  5  M.  &  P.  785. 

(0)   Ante,  109.  («)   Smartle   v.    Williams,    3   Lev.   388; 

(p)   Co-ngham  v.  King,    Cro.  Car.    221  ;  8  &  9  Vict.  c.  106,  s.  5;  ante,  3. 
Ganion  v.  Vernon,  2  Lev.  ^31  ;    Stevenson  v.  {v)   Anon.,  Freem.  Cha.  253  ;   Cashcrd  v. 

I.ambard,  2  E-ast,  -576;    Twynawv.  Pickard,  Aft.-Gen.,  6  Price,  411  ;  Spar/ccs  v.  Smith,  2 

2  B.  t<  A.   105;  J\Jcrccron  v.  Dowson,  5  B.  Vern.  275. 
&  C.  479. 
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never  been  in  possession,  the  court  will  not  entertain  a  bill  to  discover    Chapter  vi. 

•                                                                                              Sect  3 
whether  the  lease  has  been  assigned  to  him,  but  will  leave  the  plaintiiF  — — • 

to  recover  at  law  as  well  as  he  can  {x).  A  trustee  to  whom  a  lease  is 
assigned  to  secure  an  annuity  to  a  third  person  is  strictly  an  as- 
signee (y).  A  power  given  to  a  trustee  in  a  mortgage  deed  to  sell  if 
the  mortgagee  requests  it,  does  not  necessarily  imply  a  right  to  enter 
on  the  premises  (z). 

A  species  of  quasi  assignment  may  be  made  by  a  deposit  of  the  Equitable  As- 
lease  as  a  security  for  money  advanced  (a) ;  but  this  will  not  have  the  DeposTt.'^  ^ 
effect  of  giving  the  creditor  any  legal  title  {b).  In  one  case  where 
the  creditor  had  taken  possession  of  the  premises,  it  was  held  to 
amount  to  an  equitable  assignment  of  the  term,  which  enabled  the 
lessor  to  maintain  a  bill  in  equity  against  the  creditor  for  the  specific 
performance  of  covenants  running  with  the  land  (c). 

(c)  Assignment  for  the  Benefit  of  Creditors. 
An  assignment  by  a  trader  of  all  his  property  to  trustees  for  the  When  an  act 
benefit  of  his  creditors  amounts  to  an  act  of  bankruptcy  {d) ;  so  does  °  Bankruptcy. 
an  assignment  of  nearly  all  his  property,  whereby   he  is  rendered 
insolvent  and  unable  to  continue  his  business  (e).     But  by  12  &  13  12  &  13  Vict. 
Vict.  c.  1 06,  s.  68,  "  if  any  such  trader  shall  execute  any  conveyance  ^'      '  ^-     • 
or  assignment  by  deed  of  all  his  estate  and  effects  to  a  trustee  or 
trustees  for  the  benefit  of  all  the  creditors  of  such  trader,  the  execu- 
tion of  such  deed  shall  not  be  deemed  an  act  of  bankruptcy  unless  a 
petition  for  adjudication  of  bankruptcy  be  filed  within  three  months 
from  the  execution  thereof;   provided  such  deed  shall  be  executed  by 
every  such  trustee  within  fifteen  days  after  the  execution  thereof  by 
the  trader,  and  the  execution  by  the  trader  and  by  every  such  trustee 
be  attested  by  an  attorney  or  solicitor,  and  notice  thereof  be  given 
within  one  month  after  the  execution  thereof  by  such  trader,  in  case 
such  trader  reside  in  London  or  within   forty  miles  thereof,  in  the 
London  Gazette,  and  also  in  two  London  daily  newspapers ;  and  in 
case  such  trader  does  not  reside  within  forty  miles  of  London,  then  in 
the  London  Gazette  and  in   one  daily  London  newspaper  and  one 
provincial  newspaper  published  near  to  such  trader's  residence  ;  and 
such  notice  shall  contain  the  date  and  execution  of  such  deed  and  the 
name  and  place   of  abode  respectively  of  every   such  trustee  and 
attorney  or  solicitor." 


(x)  Sparkes  v.  Smith,  2  Vern.  275. 

{«/)  Gretton  v.  Digshs,  4  Taunt.  766. 

{z)  Watson  v.  Waltham,  2  A.  &  E.  485  ; 
4  N.  &  M.  537. 

(a)    Williams  v.  Evans,  23  Beav.  239. 

(6)  Doe  d.  Maslin  v.  Rm,  5  Esp.  105. 

(c)  Lucas  V.  Comcrforrl,  1  Ves.  jun.  235. 
But  see  Moorcs  v.  Chont,  8  Sim.  508  (over- 
ruling Flight  V.  Bentlcij,  7  Sim.  149),  and 
Close  \.  Wilbtrforcc,  1  Beav.  112. 


(rf)  Kettle  V.  Hammond,  Bull.  N.  P.  40; 
Tappenden  v.  Burgess,  4  East,  230  ;  Roth- 
well  V.  Timhrell,  f  Dowl.,  N.  S.  778  ;  Lack- 
ington  V.  Elliott,  7  M.  &  G.  538;  8  Scott, 
N.  R.  275  ;  Botclierby  V.  lAtncaster,  1  A.  & 
E.  77  ;  3  N.  &  M.  383. 

(e)  Wedge  v.  Newh/n,  4  B.  &  Ad.  8:31  ; 
Chase  V.  Goblc,  2  M.  '&  G.  930;  Lindon  v. 
Sharp,  G  M.  8c  G.  895  ;  E.r  parte  Bailey,  in 
re  Barrell,  1?  Jur.  475,  Lds.  Js. 
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Chapter  VI.        It  seems  that  trustees  under  a  deed  of  assignment  for  the  benefit  of 

LJl. —  creditors  may  elect  to  accept,  or  to  reject  and  disclaim  any  lease  or 

Election  by       aiireement  for  a  lease  which  forms  part  of  the  debtor's  property,  and 

sucli   Irusiccs        I  1  1         •  111 

to  .iccept  or  that  they  are  entitled  to  a  reasonable  tmie  to  make  such  election  (f). 
Lefe""  '^  '^'^  *^^^y  ^''^  "*^^  liable  to  an  action  for  use  and  occupation  under  a 
yearly  tenancy  as  assignees  thereof  until  they  have  entered  to  take  pos- 
session as  such  assignees,  and  not  merely  to  dispose  of  the  debtc^-'s 
effects  (^).  It  is  for  the  jury  to  say  whether  they  have  accepted  the 
lease  (h)  or  entered  to  take  possession  of  the  premises  as  assignees 
thereof,  or  only  for  some  other  collateral  purpose.  If  they  act  in  such 
a  manner  as  to  render  the  premises  of  less  value  to  the  lessor,  or  deal 
with  the  property  as  if  the  lease  were  vested  in  them,  they  will  pro- 
bably be  held  personally  liable  for  the  rent  and  covenants  (i).  If 
they  elect  to  reject  a  lease  of  no  value,  the  debtor  will  continue  tenant. 
If  the  lease  be  under  seal,  and  the  words  of  the  assignment  are  suf- 
ficient to  comprise  it,  it  would  be  safer  for  the  trustees  to  re-assign  it 
to  the  debtor  or  to  assign  it  over  (even  to  a  pauper  (k) )  before  any  of 
the  rent  becomes  due.  Where  a  lease  by  deed  forms  part  of  the  jiro- 
perty  assigned,  the  trustees  for  creditors  will  be  liable  as  assignees 
without  any  entry,  in  like  manner  as  mortgagees  (Z).  It  is  not  unusual 
to  except  leases  at  rack-rent  out  of  assignments  for  the  benefit  of 
creditors  (m). 
What  Property  Where  a  lessee  of  premises  at  rack-rent  assigned,  for  the  benefit  of 
rai  Words  in  his  Creditors,  all  and  smgular  his  stock  m  trade,  &c.,  and  all  other  his 
such  Assign-  personal  estate  and  effects  whatsoever,  and  the  assignees  were  to  pay 
the  rent  accruing  due  up  to  a  future  day  named,  it  was  held  that  the 
lease  passed  under  the  assignment  (n).  So  a  deed  of  assignment  by 
A.  of  all  his  personal  estate  and  effects  whatsoever  to  trustees  for  the 
benefit  of  his  creditors,  passes  a  deed  of  assignment  of  leasehold  pre- 
mises made  to  A.  by  way  of  mortgage,  with  power  of  sale(o). 
Where  a  tenant  assigned  all  his  household  goods,  &c.,  and  "  all  his 
tenant  right  and  interest  yet  to  come  and  unexpired"  in  and  to  the 
farm  and  premises,  it  was  held  that  the  tenant's  interest  in  crops  not 
yet  sown  passed  (/?).  An  assignment  for  benefit  of  creditors  by  a 
trader  and  farmer  of  all  her  "  effects,  stock,  books  and  book  debts," 
conveys  the  cattle  on  the  farm  {q). 

(/)  Carter  v.  irarne,  4  C.  &  P.  191  ;   1  (m)  But  see  12  &  13  Vict.  c.  106,  s.  CS  ; 

Mco.  &  M.  479  ;   Ringer  v.   Cmin,  3  M.  &  ante,  203. 

W.  343.  (n)  Riiigrr  v.  Catm,  3  M.  &  W.  343. 

(g)  Hotve  V.  Kennett,  3   A.  &   E.  659;  (o)    V,'e>it  v.  Steward,  14  iM.  &  W.  47. 

1  N.&  M.  1.  {p)  Fetch  V.    Tutin,   15    M.   &  W.   110; 

(It)  Ringer  v.  Cann,  3  "SI.  &  W.  343,  Congrevc  v.  Evclts,   10  Exch.  298  ;   Hope  v. 

(i)   Carter  v.  JFarm;  4  C.   &  P.    191  ;   1  Hai/ley,  5  E.  &  B.  830,  846.     But  sec  Gale 

Moo.  &  M.  479.  V.  Burnell,  7  Q.  H.  850. 

(/<■)  Ante.  201.  (7)  Lewis  v.  Rogers,  1   C,  M.  &  II.  48; 

(0  Ante,  202.  4  Tyr.  872. 
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Chapter  VI. 
Sect.  4.  —  Under- Lease.  Sect.  4. 


An  under-lease  for  the  whole  term  amounts  to  an  assignment  (5).    If  Distinction  be- 
I    a  person,  having  an  interest  for  three  years  only,  make  a  lease  for  five  [^Ys!-"  and  As. 
years,  it  will  operate  as  an  assignment  and  not  as  under-lease  (?•).  sigi.uieuts. 
But  it  may  be  construed,  as  between  the  parties  themselves,  to  be  an 
under-lease  rather  than  assignment,  where  that  is  necessary  to  carry 
into  effect  their  obvious  intentions  (s) :  this,  however,  is  an  exception 
to  the  general  rule. 

An  underlease  for  years  made  by  a  lessee  for  years,  to  commence  ^'hat  Under- 
immediately  on  his  death,  is  good,  if  he  die  during  his  own  term;  "'  ° 
therefore  a  man  possessed  of  a  term  for  twenty  years  may  grant  the 
lands  for  nineteen  years  to  commence  after  his  death,  and  it  will  be 
oood  for  so  many  of  the  twenty  years  as  shall  be  unexpired  at  the 
time  of  his  death.  Where  a  lessee  has  power  to  renew  his  term  upon 
giving  six  months'  notice  of  his  intention  before  its  expiration,  and 
upon  his  preparing  a  fresh  lease,  &c.,  he  cannot,  though  he  gave  notice 
of  such  his  intention,  demise  the  premises  to  another  party  beyond 
ll  the  expiration  of  the  first  term,  unless  he  prepare  such  fresh  lease  and 
get  it  executed,  or  at  least  endeavour  so  to  do  {t). 

A  contract  to  sell  a  lease  is  not  satisfied  by  the  conveyance  of  an  Sales  of  Un- 
under-lease  (w),  for  the  under-lease  might  become  void  if  the  covenants  '•  ^' ' 
and  conditions  in  the  original  lease  were  not  duly  performed  (v).  But 
on  the  purchase  of  an  under-lease  it  is  not  a  valid  objection  to  the  title 
that  the  under-lease  may  become  forfeited  by  the  non-performance  of 
the  covenants  in  the  original  lease  {w).  It  is  the  duty  of  a  person 
contractino-  for  an  under-lease  to  ascertain  the  contents  of  the  original 
lease  (x).  So  also,  a  purchaser  of  leasehold  property  is  bound  to  in- 
form himself  of  the  contents  of  the  lease,  and  cannot  avoid  specific 
performance  on  the  ground  that  it  contains  an  unusual  covenant  (not 
to  exercise  certain  trades,  &c.)  which  was  not  mentioned  in  the  parti- 
culars of  sale,  or  at  the  sale  (y).  An  under-lease  should  always  contain 
an  express  covenant  by  the  under-lessor,  to  observe  and  perform  all 
the  covenants  and  conditions  in  the  original  lease,  except  those  which 
he  is  not  to  perform.  It  is  not  sufhcient  that  he  enter  into  similar 
covenants,  copied  verbatim  (except  as  to  names,  &c.)  from  the  original 
lease  {z). 

{q)  Hicks  V.  Downing,  1  Ld.  Rayni.  99  ;  (iv)  Ilayford  v.  Criddle,  22  Beav.  477. 

WoUaslon  v.  Hakewill,  3  Scott,  N.  R.  593  j  (x)   Cosser  v.  Culliiige,  3  Myl.  &  K.  283. 

3  M.  &  G.  297  ;   ante,  197.  (y)  Grusvenor   v.    Green,    2S    L.  J.,   Ch. 

(r)  Bull.  N.  P.  13G;   ante,  197.  173;  5  Jur.,  N.  S.  117. 

(s)  Pollock  V.  Stucy,  9  Q.  B.  1033;  ante,  (z)  Logan  v.    Hall,   4  C.    B.  598,   624; 

195,197,198.  '  Walker   v.    Hatlon,    10   M.   &   W.   249;    2 

(0   Afackay  v.  Mackrelh,  2  Chit.  461.  Dowl.,   N.  S.  263;  Penley  v.  Wafts,  7   M. 

(«)  Madeley  v.Booth,2DeC,.SiSm.l\^;  &   W.  601;   Clow  v.  Brogden,  2  M.    &   G. 

Darlington  v.  Hamilton,  Kav,  550.  39.      See  a  proper  form  of  under-lease,  post, 

(v)  Doe  d.  Mnston   v.    Glidwin,   6  Q.  B.  Chap.  XXIX. 


953  ;  Logan  v.  Hall,  4  C.  B.  598,  613,  624. 
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ATTORNMENT. 


Chapter  VI. 
Sect.  5. 


Statutes  re- 
lating to  At- 
torniuent. 


4  Ann.  c.  IC, 
ss.  9,  10. 


Sect.  5.  —  Attornment. 
After  the  statute  quia  emptores  terrarum  (a),  by  which  subinfeuda- 
tion was  prohibited,  it  became  necessary,  when  the  reversioner  or  re- 
mainder-man after  an  estate  for  years,  for  life,  or  in  tail,  granted  his 
reversion  or  remainder,  that  the  j)articular  tenant  should  attorn  to  the 
grantee  (i).  This  necessity  of  attornment  was  in  some  degree  dimi- 
nished by  the  Statute  of  Uses  (c),  whereby  the  possession  was  imme- 
diately executed  to  the  use ;  and  by  the  Statute  of  Wills  (d),  by  which 
the  legal  estate  was  immediately  vested  in  the  devisee.  Attornments 
however  are  now  rendered  unnecessary  in  nearly  every  case  by  the 
4  Ann.  c.  16,  s.  9,  which  enacts,  that  all  grants  and  conveyances  of 
manors,  lands,  rents,  reversions,  &c.,  shall  be  good  without  the  attorn- 
ment of  the  tenants ;  but,  by  sect.  10,  notice  must  be  given  of  the  grant 
to  the  tenant,  before  which  he  shall  not  be  prejudiced  by  payment  of 
any  rent  to  the  grantor,  or  of  breach  of  the  condition  for  non-pay- 
II  Geo.  2,  c.  19,  ment  (e).  By  11  Geo.  2,  c.  19,  s.  11,  attornments  made  by  tenants  lo 
*■     ■  strangers  claiming  title  to  the  estate  of  their  landlords  shall  he  null 

and  void,  and  their  landlords'  possession  not  affected  thereby,  unless 
made  "pursuant  to  and  in  consequence  of  some  judgment  at  law,  or 
decree  or  order  of  a  court  of  equity ;  or  made  with  the  privity  and 
•  consent  of  the  landlord  or  landlords,  lessor  or  lessors ;  or  to  any  mort- 
gagee after  the  mortgage  is  become  forfeited." 

An  assignee  of  the  reversion,  whether  by  way  of  mortgage  or  other- 
wise, may  sue  or  distrain  for  the  rent  without  any  attornment  (/).  It 
makes  no  difference  that  the  previous  tenancy  was  only  from  year  to 
year  (g).  But  a  prior  mortgagee  is  not  an  assignee  of  the  reversion, 
and  therefore  cannot  distrain  or  sue  for  the  rent  until  after  the  mort- 
gagor's tenant  has  attorned  to  him,  and  so  created  a  new  tenancy  as 
between  them  (/*).  After  an  attornment  the  mortgagee  may  distrain 
for  the  arrears  of  rent  thereby  admitted  to  be  due(i).  Such  attorn- 
ment may  be  made  "  after  the  mortgage  is  become  forfeited"  without 
the  assent  of  the  mortgagor  (k).  A.  and  B.,  tenants  in  common,  having 
agreed  to  divide  their  property,  and  that  Blackacre  should  belong  to 
A.;  the  occupier  o^ Blackacre,  who  after  this  agreement  had  paid  his 


(a)  18  Edw.  1,  St.  1. 

(i)  Sliep.  Touch,  chap.  xiii. 

\c)  27  Hen.  8,  c.  10  ;  lUvis  v.  Jf'ataon,  5 
M.  cSj  W.  25/5. 

(ff)  SI  iV  So  lien.  8,  c.  5,  repealed  and 
re-enacted  by  1  Vict.  c.  26. 

(e)  Cook  V.  Mniilan,  1  I'^xch.  (J7  ;  5  I).  & 
L.~l(il;  Cole  Kjec.  229,  473. 

(/)  Liimlcy  V.  Ilodgsan,  16  East,  99; 
Rivis  V.  Watsim,  5  M.  &  W.  2.')5  ;  IJoyd  v. 
Dalies,  2  Exeli.  103;   Cole  Ejec.  229. 

{^')  linrrnwen  v.  Orudin,  1  D.  &  L.  213; 
l)ut  see  Standvn  v.  Chrisvias,  10  (i.  B.  13/)  ; 
Bichford  V.  Parson,  5  C.  15.  920. 

(//)  Evans  v.  E/lio/t,  9  A.  &   E.  342 ;   1 


P.  &  D.  25G  ;  Partington  v.  Woodcock,  6 
A.  &  E.  G90;  5  N.  &  M.  f)72  ;  Rogers  v. 
Ilumphretis,  4  A.  &  E.  313  ;  /3  N.  &  M. 
513. 

(?)  Gladman  v.  Phtmer,  15  L.  J.,  Q.  H. 
79;    10  Jur.  109. 

(k)  Cole  Ejec.  229  ;  Moss  v.  Gallimorr,  1 
Smith,  L.  C.  479  ( kh  ed.) ;  Doe  d.  Higgin- 
hvlhaw  V.  Barton,  11  A.  &  E.  314;  3  P.  & 
1).  194;  Doe  d.  Mai/or,  i^c.  of  Poole  v. 
ir/ti/t,  15  M.  &  W.  571  ;  Iliek'man  v.  hfa- 
chin,  4  11.  &  N.  720,  Pollock,  C.  B.;  but 
see  Aleliorve  v.  Gonime,  2  Hing-  54,  59,  61 ; 
Dclaney  v.  Fox,  2  C.  B.,  N.  S.  768. 
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whole  rent  to  A.,  cannot  in  an  ejectment  brought  against  him  by  A,,  Chapter  VI. 

object  tliat  the  partition  deed  between  A.  and  B.  is  not  executed  {I).      '—^ — . 

An  instrument  in  writing  professing  to  be  a  mere  attornment,  but  No  Stamp  on 

„  ,    .  ,  p       1     i  i  mere  Attoni- 

which  IS  m  fact  an  agreement  to  create  a  iresn  tenancy  on  new  terms,  ,„ents. 
requires  a  stamp  as  a  lease  or  as  an  agreement  (m).  But  a  mere  me- 
uiorandum  of  attornment,  not  creating  any  new  tenancy,  or  fresh 
terms,  but  merely  substituting  one  landlord  for  another,  does  not 
require  a  stamp  either  as  a  lease  or  as  an  agreement  (rt)-  An  instru- 
ment in  these  terms :  "  I  hereby  certify  that  I  remain  in  the  house 
No.  3,  Swinton  Street,  belonging  to  W.  G.,  on  sufferance  only,  and 
aoree  to  give  him  possession  at  any  time  he  may  require  :"  held,  not 
to  amount  to  an  agreement  for  a  tenancy  so  as  to  require  a  stamp  (o). 

An  attornment  generally  estops  the  party  making  it  from  denying  Effect  of  At^ 
the  title  of  the  person  to  whom  the  attornment  is  made(p).     Thus  Estoppel, 
where  an  attornment  was  made  to  the  claimants  in  an  ejectment,  who 
derived  their  title  under  a  will,  the  tenant  was  held  to  be  estopped 
from  contending  in  a  subsequent  action  that  upon  the  true  construc- 
tion of  the  will  the  claimants  had  no  title  (q),  although  on  a  previous 
occasion  it  had  been  decided  that  the  tenant  might  show  the  attorn- 
ment to  have  been  made  by  mistake  and  under  suspicious  circum- 
stances, and   that  it  had  not  been  acted  on  for  seven  years,  and   a 
conveyance  to  himself  made  by  the  real  owner  (r).     Where  a  tenant 
had  attorned  and  paid  rent  to  a  devisee  of  the  landlord,  and  no  fraud 
or  misrepresentation  had  been  practised  towards  him :  held,  that  he 
could  not  afterwards  dispute  the  devisee's  title  by  evidence  showing 
that  the  testator  was  incom])etent  to  make  a  will  (s).     Attornment  by 
tenant  to  heir  upon  threat  of  eviction  is  tantamount  to  entry  by  the 
heir,  and  prevents  the  tenant  from  afterwards  disputing  his  title  (t). 
So  where  a  tenant  of  glebe  land  has  attorned  and  paid  rent  to  the 
subsequent  incumbent,  he  will  not  be  permitted  to  dispute  his  title  by 
evidence  of  a  simoniacal  presentation  of  the  incumbent  (m).     Some- 
times, however,  a  tenant  who  has  attorned  will  be  allowed  to  prjove 
that  such  attornment  was  procured  by  fraud,  covin  or  misrepresenta- 
tion, or  that  it  was  made  by  mistake  and  in  ignorance  of  material 
facts,  and  that  the  person  to  whom  the  attornment  was  made  really 
had  no  title  (.c).     Thus  where  A,,  being  tenant  to  B.,  who  died,  after- 
wards attorned  to  C.  as  heir  of  B.,  in  ignorance  that  C.'s  title  as  heir 

(/)   Doe  (1.  Pritchctt  v.  Mitchell,   1  Brod,  (5)   Gravenor  v.  Woodhouse,  2  Binp;.  71. 

&  B.  11  ;   3  Moo.  219.  (r)   Gravenor  v.  JVoodlwu.ie,  1  Bing.  38. 

(m)   Cornish  v.  Scarall,   8   B.  &r  C.  471  ;  \s)  Doe  d.  Marloiv  v.    Wiggins,  4  Q.   B, 

I  M.  &  R.  703  ;   Doe  d.  Frmi/cis  v.  Frankis,  367. 

II  A.  &  E.  792;  3  P.  &  D.  rjfi;) ;   F.rigleton  (t)  Hill  v.  Saunders  (in  error),  4  B.  &  C. 
V.  Gulteridge,   11    M.  &   W.  4 GO;   2  Dowl.,        529;  7  D.  &  R.  17. 
N.  S.  10,53^  («)   Cooke  v.  Loxlcy,  5  T.  R.  4. 

(")  Doe  A.  Liiiseti  V.  EJwar.h,  a  \.  SiY..  (x)  Rogers    v.    Pflcher,    6    Timnt.    202; 

95,  102  ;  Doe  d.  /fV/i;///  v.  Smilh,  8  A.  &  E.  Coruish  v.  Searall,  8  B.  &   C.  471  ;  Doe  d. 

255;   3  N.  &.  P.  335.  Plevin  v.  Brown,  7  A.  &  E.  447  ;   Bmok  v. 

(o)  Barry  v.  Goodman,  2  M.  &  W.  768.  Brings, 2  Binsr.,  N.C.  572;  llnghesv. Hughes, 

(p)  Cole  Ejec.  218,  219,  230.  15  M.  cS:  VV.  703  ;  Cole  Ejec.  218,  231. 
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Chapter  VI.  was  disputed  :  held,  that  A.  was  not  thereby  estopped  from  showino- 

Sect.  5.  *f  i  i  ^ 

— —  that  C.  really  had  no  title  to  the  property,  and  that  the  attornment  to 


to  an  Alton 
iiient. 


him  was  a  mistake  (z).  But  it  is  to  be  observed  that  in  all  such  cases 
the  onus  of  proof  as  to  the  title,  &c.,  is  shifted  and  thrown  upon  the 
person  who  attorned,  and  he  must  (amongst  other  things)  disprove  the 
title  of  the  person  to  whom  such  attornment  was  made,  which  is 
sometimes  impracticable  or  very  difficult. 
What  aiiiounts  Payment  of  rent  by  a  tenant  to  his  landlord,  after  the  title  of  the 
latter  had  expired,  and  after  the  tenant  had  received  notice  of  an 
adverse  claim,  does  not  amount  to  an  acknowledgment  of  title  in  the 
landlord,  or  to  a  virtual  attornment;  unless  at  the  time  of  such  pay- 
ment the  tenant  heard  the  precise  nature  of  the  adverse  claim,  or  how 
the  landlord's  title  had  expired  (a).  Where  rent  is  paid  by  succeeding 
tenants  after  an  adverse  possession  of  twenty-three  years,  it  does  not 
amount  to  an  attornment,  unless  the  consent,  or  at  least  the  knowledge, 
of  the  landlord  can  be  shown  (b).  Where  A.  being  tenant  of  premises 
under  an  indenture  of  lease  granted  by  B.,  a  sequestration  issued  out 
of  the  Court  of  Chancery  against  the  latter ;  and  A.  then  signed  the 
following  instrument: — "I  hereby  attorn  and  become  the  tenant  to  C. 
and  D.,  two  of  the  sequestrators  named  in  the  writ  of  sequestration 
issued  in  the  said  suit  in  Chancery,  and  to  hold  the  same  for  such 
time  and  on  such  conditions  as  may  be  subsequently  agreed  upon:"  it 
was  held,  that  this  was  an  agreement  to  become  tenant,  and  operated 
as  an  attornment;  and  also  that  as  A.  had  not  received  possession 
from  C.  and  D.  he  was  not  estopped  by  the  attornment  from  disputing 
their  title  to  the  premises  (c).  But  an  instrument  whereby  the  tenant 
merely  puts  one  person  in  the  place  of  another  as  his  landlord,  and 
continues  to  hold  under  the  same  terms  and  conditions  as  before,  is  a 
mere  attornment  and  not  an  agreement,  and  is  evidence  of  ownei'ship 
at  the  time  it  was  executed  against  future  occupiers,  though  they  do 
not  claim  through  the  person  who  signed  it(^Z).  If  an  attornment  be 
relied  on  to  defeat  the  Statute  of  Limitations  it  must  be  made  before 
action  brought  (e).  And  the  defendant  may  contend  that  the  party 
making  such  attornment  did  so  without  any  intention  to  admit  the 
party's  right  or  title,  and  in  ignorance  that  it  would  have  that 
effect  (/). 

(z)  (iregory  v.  Doidge,  3  Bing.  474.  {d)  Doe  A.  Linsey  v.  Edwards,  5  A.  &  E. 

(a)  Fevner'y.  Diiploc,  2  ]i\ng.  10;  9  Moo.  95;  6  N.  &  M.  ()33  ;  Doe  d.  Wright  v. 
38  ;  England  v.  Slcidc,  4  T.  11.  (J82  ;  Gre-  Smith,  8  A.  &  E.  255  ;  3  N.  &  P.  335  ;  Cole 
gory  V.  Doidge,  3  Bingr.  474;   11  Moo.  394;  Ejec.  229. 

Claridge  v.  Mackenzie,  4   M.  &   G.  143;  4  (e)   Doc  d.  Mce  v.  Lentherhead,  4  A.  &  E. 

Scott,  N.  R.  79f).  784  ;  6  N.  &  M.  313. 

(b)  Meredith  v.  Gilpin,  6  Price,  146.  (/)   Doe  d.   Lindsey  v.  Edwards,  5  A.  & 
(r)   Cornish   v.    Searull,   8   B.    &  C.   471;        E.  95,   lOG;    Kearny   v.   Geymer,  cited  Cole 

1  Man.  eS:  R.  703;   but  see  Hall  v.  Butler,        Ejec.  231. 
10  A.  &  E.  204;   2  P.  &  D.  374. 
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Sect.  G. —  Writs  of  Execution.  Chapter  vi. 

,     ,  ,  Sect.  6, 

(a)   Fieri  Facias.  " 

When  the  sheriff  under  a  writ  of  fieri  facias  seizes  a  lease  (actually  Sheriff's  duty 
or  constructively)  and  sells  the  term,  he  must  make  an  assignment  in  p|  'j.^^'^"^"'S  ^ 
writing;  and  if  he  merely  puts  the  execution  creditor  in  possession, 
the  debtor  may  recover  in  ejectment  (^).  Seizure  by  a  sheriff  of  a 
lease  of  a  debtor's  dwelling-house  does  not  vest  the  term  in  the  she- 
riff, but  it  remains  in  the  debtor,  even  though  sold  by  public  auction, 
until  after  the  sheriff  executes  an  assignment  to  the  purchaser  (A). 
The  assignment  need  not  state  the  particular  term,  estate  or  interest 
which  the  defendant  has,  for  the  sheriff  may  not  be  able  to  ascertain 
precisely  what  it  is ;  it  is  sufficient  to  state  that  the  defendant  is  pos- 
sessed of  a  term  of  years  yet  to  come  and  unexpired,  and  to  assign  all 
his  estate  and  interest  therein  generally ;  but  if  the  assignment  mis- 
recites  the  defendant's  term,  and  purports  to  assign  it,  such  assign- 
ment will  be  void  (i).  If  the  sheriff  sells  the  term  before  the  writ  is 
returnable,  but  does  not  execute  the  assignment  to  the  vendee  till  a 
subsequent  period,  the  assignment  is  valid  (j).  Any  such  assigrmient 
may  be  made  by  the  under-sheriff  in  the  name  and  under  the  seal  of  . 
office  of  the  sheriff  (y^).  Where  a  sheriff  takes  a  lease  and  fixtures  in 
execution,  he  must  sell  the  fixtures  separately,  if  he  cannot  find  a 
purchaser  for  the  whole  (1).  Where  an  outgoing  tenant  has  agreed  to 
assign  the  remainder  of  his  term,  the  sheriflt,  before  an  actual  assign- 
ment made,  may  sell  the  term  under  a  fi.  fa.  against  the  tenant,  and 
put  upon  it  the  value  agreed  to  be  given  by  the  incoming  tenant  (w). 
An  equitable  reversionary  interest  in  a  term  cannot  be  seized  and  sold 
under  a  fi.  fa.  (?i).  When  the  sheriff  seizes  and  sells  a  term  under  a 
fi.  fa.,  he  does  not  usually  put  the  purchaser  into  actual  possession  of 
the  property,  especially  if  there  be  an  under-tenant  (o)  :  but  the  pur- 
chaser is  left  to  obtain  actual  possession  by  ejectment  (p),  or  to  re- 
cover the  rent  from  any  under-tenant  by  distress  or  action  in  the  usual 
manner  (^).  The  purchaser  becomes  liable  to  the  rent  and  covenants 
in  the  lease  in  like  manner  as  any  other  assignee  of  the  term  (r).  But 
the  lessee  continues  liable  on  his  covenants  in  the  lease  to  pay  rent 
and  to  repair,  &c.,  notwithstanding  the  term  has  been  taken  from  him 


(g)  Doe  d.  Hughes  v.  Jones,  9  M.  &  W. 
372  ;   1  Dowl.,  N.  S.  352  ;   Cole  Ejec.  5(39. 

{h)  Plnyfair  v.  Musgrove,  14  M.  &  W. 
239;  3D:&L.  72. 

(i)  Palmer'"  case,  4  Co.  R.  74  a;  Moo. 
542;  Cro.  Eliz.  601,  S.  C. ;  Cole  Ejec.  570. 

(j)  Doe  d.  Stevens  v.  Donston,  1  B.  &  A. 
230. 

{k)  Doe  d.  James  v.  Brawn,  5  B.  &  A. 
243;  cited  8  Q.  B.  1042. 

(/)  Barnard  v.  Leigh,  1  Stark.  43. 

(w)  Sparrow  v.  Earl  of  Bristol,  1  Marsh. 
10. 


(n)  Scott  V.  Scholey,  8  East,  467  ;  Met- 
calfe V.  Scholey,  2  B.  &  P.,  N.  R.  461  ; 
Burden  v.  Kennedy,  3  Atk.  739  ;  Martindnle 
V.  Booth,  3  B.  &  Ad.  498  ;  The  Maxtor,  cfc. 
of  Poole  V.  irhitt,  15  M.  &  W.  571.' 

(o)  Tat/lor  v.  Cole,  3  T.  R.  295  ;  Rum- 
ball  V.  Murray,  Id.,  298  ;  Miller  v.  Parnell, 
2  Marsh.  78. 

(p)  Cole  Ejec.  569. 

(q)  Lloi/d  V.  Davies,  2  Exch.  103  ;  Mayor, 
S,-c.  of  Poole  V.  Whitt,  15  M.  &  W.  571. 

(r)   1  Doug.  184. 


210 


WRITS  OF  EXECUTION. 


Chapter  VI.   under  the  execution  (u),  in  like  manner  as  he  would  have  done  had 
!— 1 —  he  executed  an  assignment  of  the  term  to  a  purchaser  thereof;  but 

without  having  the  usual  covenant  of  indemnity  from  such  rent  and 

covenants. 

(b)  Ele</iL 
Writ  of  Elegit.  Under  a  writ  of  elegit  the  sheriff  may  "  make  and  deliver  execution 
unto  the  party  in  that  behalf  suing  of  all  such  lands,  tenements,  tithes, 
rents  and  hereditaments,  including  lands  and  hereditaments  of  copy- 
hold and  customary  tenure,  as  the  person  against  whom  execution  is 
so  sued,  or  any  person  in  trust  for  him,  shall  have  been  seised  or  pos- 
sessed of  at  the  time  of  entering  up  the  said  judgment  (x),  or  at  any 
time  afterwards,  or  over  which  such  person  shall  at  the  time  of  enter- 
ing up  such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit"  (?/). 

A  mortgagee  is  not  a  trustee  for  the  mortgagor  (subject  to  the  mort- 
gage) within  the  meaning  of  the  above  enactment  {z).  In  a  recent 
case  a  judgment  creditor  of  a  railway  company  who  had  obtained  an 
elegit  was  restrained  by  injunction  from  taking  possession  of  lands 
and  chattels  belonging  to  the  company  as  against  prior  mortgagees  to 
whom  were  assigned  the  undertaking,  calls  on  shareholders  and 
tolls  (a).  If  property  be  legally  vested  in  a  trustee  for  the  benefit  of 
the  judgment  debtor  and  of  any  other  person  or  persons,  it  cannot  be 
taken  under  an  elegit  (6).  If  a  trustee  has  conveyed  away  the  lands 
before  execution  sued,  though  he  was  seised  in  trust  for  the  defendant 
alone  at  the  time  of  the  judgment,  the  lands  cannot  be  taken  in  exe- 
cution (c).  Any  property  which  the  debtor  could  not  legally  grant  or 
assign  cannot  be  taken  under  an  elegit  {d). 

The  sheriff  with  the  aid  of  a  jury  executes  an  inquisition  (e),  wherein 
the  property  may  be  described  as  in  a  conveyance  (/),  without  more 
precision  as  to  metes  and  bounds.  Its  annual  value  and  the  nature 
of  the  debtor's  interest  therein  should  be  stated  {g).  The  sheriff 
thereupon  returns  that  he  has  "  caused  the  lands  to  be  delivered  to  the 
execution  creditor,  to  hold  according  to  the  nature  and  tenure  thereof 
to  him  and  his  assigns  until  the  [debt  and]  damages  in  the  writ  men- 
tioned, together  with  interest  upon  the  same  as  therein  mentioned, 


(«)  Auriol  V.  Mills,  4  T.  R.  98. 

(x)  The  estates  and  interests  of  subse- 
quent bona  fide  purchasers  and  mortgagees 
will  not  be  affected,  unless  the  judgment, 
&c.  be  duly  registered.    See  post,  211,212. 

{y)  1  &  2  Vict.  c.  110,  s.  11 ;  Cole  Ejec. 
564. 

(z)  The  Mayor,  §c.  of  Poole  v.  IVhitl,  15 
M,  &  W.  571. 

(a)  Legg  V.  Mathieson,  2  Giff.  71  ;  6  Jur. 
JST.  S.  1010. 

(.6)  Doe  d.  Hall  v.  Greenhill,  4  B.  &  A. 


684  ;   Harris  v.  Piigh,  4  Bing.  33.'). 

(c)  Hunt  V.  Coles,  1  Comyn,  226. 

(d)  Dyer,  7b,  per  Shelley,  J.;  Doe  d. 
Parr  v.  Roe,  1  Q.  B.  700  ;  Arnold  v.  Ridge, 
13  C.  B.  745;  Hawkins  v.  Gathercole,  24 
L.  J.,  Ch.  332  ;  Cole  Ejec.  564. 

(e)  1  Chit.  Arch.  647  (10th  ed.);  Cole 
Ejec.  564. 

(/)  Roberts  v.  Parry,  13  M.  &  W.  356; 
2  D.  &  L.  430;  Sherwood  v.  Clark,  15  M. 
&  W.  764. 

{g)  Cole  Ejec.  565. 
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shall  have  been  levied"  (h).    Such  return  when  filed  operates  as  a  con-  Chapter  VI. 

.  Sect  6 

veyance,  and  amounts  to  a  constructive  legal  delivery  of  the  lands  (i).  — — 


The  sheriff  does  not  usually  deliver  actual  possession  of  the  pro- 
perty to  the  execution  creditor.  But  it  seems  that  he  may  lawfully 
do  so  where  the  debtor  himself  is  in  occupation  (k).  Tenants  of  the 
debtor  cannot  be  turned  out  of  possession  under  an  elegit  (/).  The 
writ  and  inquisition  thereon,  when  returned  and  filed,  operate  only  as 
an  assignment  of  the  reversion;  and  therefore  the  judgment  creditor 
cannot  maintain  ejectment  against  the  tenants  in  possession  until  after 
their  respective  terms  have  expired  or  been  duly  determined  by  notice 
to  quit  or  otherwise  (m).  But  he  may,  like  any  other  assignee  of  the 
reversion,  sue  or  distrain  for  the  rent  which  becomes  due  after  the 
filing  of  the  writ  and  the  return  thereto,  and  that  without  any  previous 
attornment  by  the  tenant  (/i),  provided  the  writ  and  inquisition  be 
valid,  but  not  otherwise  (o).  He  is  not  entitled  to  any  rent  which 
became  due  before  the  inquisition,  although  after  the  delivery  of  the 
writ  to  the  sheriff(p).  He  may  give  a  tenant  such  notice  to  quit  as 
the  debtor  himself  might  have  given,  and  afterwards  maintain  eject- 
ment (</).  Hthe  tenancy  commenced  after  the  judgment  was  entered 
up  and  duly  registered,  an  ejectment  may  be  maintained  against  such 
tenant  without  previous  notice  to  quit  (r).  So  if  the  debtor  himself  is 
in  actual  possession  (s). 

When  the  debt  and  costs  have  been  satisfied,  and  that  appears 
upon  an  account  taken  by  the  master,  the  court  will  order  possession 
of  the  land  to  be  restored  to  the  defendant  (0. 

Judgments,  &:c.  will  not  affect  lands  situate  in  Middlesex  or  York-  Registration  of 
shire,  as  against  bona  fide  purchasers  and  mortgagees,  until  a  memo-  &".^'"^"  ^' 
rial  thereof  is  registered  pursuant  to  the  statutes  in  that  behalf  (m). 
In  other  counties,  judgments,  (fee.  must  be  registered  with  the  senior 
master  of  the  Common  Pleas,  otherwise  they  will  not  prejudice  sub- 
sequent bona  fide  purchasers  and  mortgagees,  with  or  without  notice 
of  the  judgment  (x).  In  the  counties  palatine  of  Lancaster  and  Dur- 
ham, judgments,  (fee.  must  be  registered  with  the  proper  officers  of  the 
courts  there  (y). 

(h)  Chit.    Forms,    323    (8th    ed.);    Cole  782;  Doe  d.  Evans  \.  Owen,  2  C.  &  J.  71  ; 

Ejec.  565,  79i.  2  Tyr.  149. 

(i)  Lowthal  V.  Tomkins,  2  Eq.  Cas.  Abr.  (s)   Doe  d.  Parr   v.   Roe,    1   Q.   B.  700  ; 

380  ;    Taylor  v.  Cole,  3  T.  R.  295.  Doe  d.  Roberts  v.  Parry,  13  M.  &  W.  356; 

{k)  Rogers   v.    Pitcher,    6    Taunt.    206  ;  2  D.  &  L.  430 ;  Cole  Ejec.  566. 

Chatfield  V.  Parker,  8  B.  &  C.  543.  (0   Price   v.    Farney,  3   B.  &  C.  733  ;  5 

U)   Taylor  V.  Cole,  3  T.  R.  295.  D.  &  R.  612 ;  Hughes  v.  Lumley,  4  E.  &  B. 

(m)  Doe  d.  Da  Costa  v.  Wharton,  8  T.  R.  274. 

2;  Cole  Ejec.  566.  («)  Ante,  133—136;  Benhamy.  Keai>e,Z\ 

(n)  Lloyd  V.  Davies,  2  Exch.  103  ;   Rams-  Law  J.,  Ch.  129. 

bottom  V.  Buckhurst,  2  M.  &  S.  565.  {x)   1  Chit.  Arch.  502—506  (10th   ed.) ; 

(o)  Arnolds.  Ridge,   13  C.  B.  745;   Cole  1  &  2  Vict.  c.  110,  s.  19;   2  &  3  Vict.  c.  11; 

Ejec.  566.  3  &  4  Vict.  c.  82;   18  &   19  Vict.  c.  15; 

(p)  Snarp  V.    Key,  8  M.  &   W.   379;  9  22  &  23  Vict.  c.  35,  s.  22;  23  &  24  Vict, 

Dowl.  770.  c.  38. 

(q)  Cole  Ejec.  566.  {ij)  18  &   19  Vict.  c.   15;   1  Chit.  Arch. 

(r)  Doe  d.  Putlavd  v.  Hilder,  2   B.  &  A.  506  (10th  ed.). 
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WRITS  OF  EXECUTION. 


Chapter  VI. 
Sect.  6. 

23  &  24  Vict. 
c.  38,  s.  1. 
Writ  of  Exe- 
cution must  be 
issued  and 
registered  ; 


and  also  eice- 
cuted  within 
Three  Months 
after  such 
Registration. 


19  &  20  Vict. 
c.  97,  s.  1. 
(As  to  Goods.) 


24  &  25  Vict. 
c.  134,  s.  87. 


12  &  13  Vict. 
0.  lOG.'ss.  HI, 
142. 


By  23  &  24  Vict.  c.  38,  s.  1,  after  reciting  that  "  it  is  desirable  to 
place  freehold,  copyhold  and  customary  estates  on  the  same  footing 
with  leasehold  estates,  in  respect  of  judgments,  statutes  and  recogni- 
zances, as  against  purchasers  and  mortgagees,  and  also  to  enable  pur- 
chasers and  mortgagees  of  estates,  whether  freehold,  copyhold  or 
customary,  or  leasehold,  to  ascertain  when  execution  has  issued  on 
any  judgment,  statute  or  recognizance,  and  to  protect  them  against 
delay  in  the  execution  of  the  writ,"  it  is  enacted,  "  that  no  judgment, 
statute  or  recognizance  to  be  entered  i/p  after  the  passing  of  this 
actiz)  shall  affect  any  land  (of  whatever  tenure)  as  to  a  bona  fide 
purchaser  for  valuable  consideration,  or  a  mortgagee  (whether  such 
purchaser  or  mortgagee  have  notice  or  not  of  any  such  judgment,  sta- 
tute or  recognizance),  unless  a  writ  or  other  due  process  of  execution 
of  such  judgment,  statute  or  recognizance  shall  have  been  issued  and 
registered  as  hereinafter  is  mentioned  before  the  execution  of  the 
conveyance  or  mortgage  to  him,  and  the  payment  of  the  purchase  or 
mortgage  money  by  him:  provided  always,  that  no  judgment,  statute 
or  recognizance  to  be  entered  up  after  the  passing  of  this  act,  nor  any 
writ  of  execution  or  other  process  thereon,  shall  affect  any  land,  of 
whatever  tenure,  as  to  a  bona  fide  purchaser  or  mortgagee,  although 
execution  or  other  process  shall  have  issued  thereon  and  have  been 
duly  registered,  unless  such  execution  or  other  process  shall  be  exe- 
cuted and  put  in  force  within  three  calendar  months  from  the  time 
when  it  was  registered." 

By  19  &:  20  Vict.  c.  97,  s.  1,  "  no  writ  of  fieri  facias  or  other  writ 
of  execution,  and  no  writ  of  attachment  against  the  goods  of  a  debtor 
shall  prejudice  the  title  to  such  goods  acquired  by  any  person  bona 
fide  and  for  a  valuable  consideration  before  the  actual  seizure  or 
attachment  thereof  by  virtue  of  such  writ,  provided  such  person 
had  not,  at  the  time  when  he  acquired  such  title,  notice  that  such 
writ,  or  any  other  writ  by  virtue  of  which  the  goods  of  such  owner 
might  be  seized  or  attached,  had  been  delivered  to  and  remained  un- 
executed in  the  hands  of  the  sheriff,  under-sheriff  or  coroner."  This 
enactment  is  not  retrospective  (a). 


Sect.  7. — Bankruptcy. 

By  24  k  25  Vict.  e.  134,  s.  87,  "  from  and  after  the  filing  of  such 
petition  [for  adjudication  of  bankruptcy],  in  case  of  a  debtor  petition- 
ing against  himself,  and  from  and  after  adjudication,  in  the  case  of  a 
petition  filed  against  a  debtor  who  shall  be  adjudged  bankrupt,  the 
bankrupt  personally  and  all  his  estate  and  effects,  of  what  nature  or 
kind  soever,  shall  be  subject  to  the  law  of  bankruptcy." 

By  12  &  13  Vict.  c.  106,  ss.  141,  142,  all  the  real  and  personal 


(«)  23rd  July,  18(j0. 


(a)    Williams  v.  Smith,  2  H.  &  N.  443. 
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estate  of  any  bankrupt  (except  copy  or  customaryhold)  shall  vest  in   Chapter  VI. 
the   assignees  hy  virtue  of  their  appointment,  for  the  benefit  of  the  ^^^     — 


creditors :   but  such  appointment  must  be  registered  in  those  cases 
where  a  conveyance  would  require  registration  (sect.  143). 

By  24  &  25  Vict.  c.  134,  s.  117,  "  upon  the  appointment  of  the  ere-  24  &  25  Vict, 
ditors'  assignee,  all  the  estate,  both  real  and  personal,  of  the  bank-    '       »  •      • 
rupt  shall  be  devested  'out  of  the  official  assignee,  and  vested  in  the 
creditors'  assignee." 

By  12  &  13  Vict.  c.  106,  s.  145,  "  if  the  assignees  of  the  estate  and  12  &  is  vict. 
effects  of  any  bankrupt  having  or  being  entitled  to  any  land,  either  whenAssig-* 
under  a  conveyance  to  him  in  fee  or  under  an  ao;reement  for  a  convey-  "^,*^^  ^}^^^  ^^ 

•'  1  ^^^^  Lease- 

ance,  subject  to  any  perpetual  yearly  rent  reserved  by  such  conveyance  holds,  Bank- 
er agreement,  or  having  or  being  entitled  to  any  lease  or  agreement  for  [^^]g"°o  Rent 
a  lease,  shall  elect  to  tahe  such  land  or  the  benefit  of  such  conveyance  and  Covenants. 
or  agreement,  or  such  lease  or  agreement  for  a  lease,  as  the  case  may 
be,  the  bankrupt  shall  not  be  liable  to  pay  any  rent  accruing  after  the 
issuing  of  the  fiat  or  filing  of  the  petition  for  adjudication  of  bank- 
mptcy  against  him,  or  to  be  sued  in  respect  of  any  subsequent  non- 
observance  and  non-performance  of  the  conditions,  covenants  or  agree- 
ments in  any  such  conveyance  or  agreement,  or  lease  or  agreement 
for  a  lease;  and  if  the  assignees  shall  decline  to  tahe  such  land  or  the  If  they  decline, 
benefit  of  such  conveyance  or  agreement,  or  lease  or  agreement  for  a  ,^^^y  deliver  up 
lease,  the  bankrupt  shall  not  be  liable  if,  within  fourteen  days  after  t]ie  Lease  or 

1  •  •  1      1-       J     1  1     II    Agreement 

he  shall  have  had  notice  that  the  assignees  have  declined,  he  shall  within  Four- 
deliver  up  such  conveyance  or  agreement,  or  lease  or  agreement  for  a  J^otic^^and^Io"^ 
lease,  to  the  person  then  entitled  to  the  rent,  or  having  so  agreed  to  exonerate  him- 
convey  or  lease,  as  the  case  may  be ;  and  if  the  assignees  shall  not  ^  ' 
(upon  being  thereto  required)  elect  whether  they  will  accept  or  decline  signees  will 
such  land  or  conveyance  or  agreement  for  a  conveyance,  or  such  lease  "°  ^  ^^  ' 
or  agreement  for  a  lease,  any  person  entitled  to  such  rent,  or  having 

so  conveyed  or  aareed  to  convey,  or  leased  or  agreed  to  lease,  or  any  they  may  be 

1    •     .  ,       ,•  ,     „,  -11  1     ,      .1  .         J    compelled, 

person  clamimg  under  hmi,  shall  be  entitled  to  apply  to  the  court,  and 

the  court  may  order  them  to  elect  and  deliver  up  such  conveyance  or 

agreement  for  conveyance,  or  lease  or  agreement  for  lease,  in  case  they 

shall  decline  the  same,  and  the  possession  of  the  premises,  or  may 

make  such  other  order  therein  as  it  shall  think  fit."     Such  application 

may  now  be  made  at  chambers  (Z»). 

By  24  &  25  Vict.  c.  134,  s.  131,  "in  every  case  of  a  lease  or  an  24  &  25  Vict. 

.  c.  134   s.  131. 

agreement  for  a  lease  it  shall  be  lawful  for  the  assignees  to  elect  to  power'to  As- 

iake  the  same  and  the  benefit  thereof,  and  to  keep  possession  of  the  signees  to  elect 

'  ^   ^  •         J     *°  tavie  Lease- 

premises  up  to  some  quarter  or  half-yearly  day  on  which  rent  is  made  holds  for  a 

payable  by  the  same  lease  or  agreement,  such  day  not  being   more  a,"d'thli^t™^' 

than  six  months  from  the  adjudication  of  bankruptcy,  and  upon  such  decline  them. 

day  to  decline  such  lease  or  agreement  for  a  lease." 

(6)  Gen.  Order,  1861,  No.  17. 
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Chapter  VI. 
Sect.  7. 

12  &  13  Vict, 
c.  106,  s.  29. 
Distress  not  to 
be  available 
for  more  than 
One  Year's 
Rent  prior  to 
the  Bank- 
ruptcy. 

Leaseholds  do 
not  vest  in 
Assignees 
until  they  elect 
to  take  them. 


By  12  &  13  Vict.  c.  106,  s.  129,  no  distress  for  rent  made  or  levied 
after  an  act  of  bankruj)tcy  upon  the  goods  or  effects  of  any  bankrupt, 
whether  before  or  after  the  tiling-  of  the  petition  for  adjudication  of 
bankruptcy,  shall  he  available  for  more  than  one  year's  rent  accrued 
prior  to  the  day  of  the  fiHng  of  such  petition,  but  the  landlord  or 
person  to  whom  the  rent  shall  be  due  shall  be  allowed  to  come  in  as 
a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the  distress 
shall  not  be  available. 

Leases  and  agreements  for  leases  belonging  to  a  bankrupt  form  part 
of  his  personal  estate,  and  vest  in  his  assignees  by  virtue  of  their  ap- 
pointment, when  they  elect  to  take  the  same :  but  as  they  may  be  of 
no  value  to  the  creditors,  the  assignees  have  the  right  to  elect  to  take 
or  to  decline  any  such  lease  or  agreement,  and  the  property  thereia 
comprised  (c).  Before  the  24  &  25  Vict.  c.  134,  s.  131,  they  were 
bound  to  make  such  election  within  a  reasonable  time,  otherwise  they 
would  have  been  deemed  to  decline  to  take  the  property,  and  could 
not  afterwards  assign  it  to  a  purchaser  (t?).  And  if  they  wilfully  ab- 
stained from  making  any  such  election  they  might  have  been  com- 
pelled to  elect  (e).  On  the  other  hand  they  were  frequently  placed  in 
a  dangerous  position,  because  if  they  entered  to  take  possession  or 
did  any  equivalent  act,  that  amounted  to  an  election  to  take  the  pro- 
perty, and  thereupon  they  became  liable  to  the  rent  and  covenants  in 
like  manner  as  any  other  assignees  of  the  term ;  and  frequently  acts 
done  by  them  in  the  supposed  performance  of  their  duty  as  assignees 
of  the  bankrupt,  without  any  intention  on  their  part  to  elect  to  take 
the  property  as  assignees  of  the  term,  were  construed  by  a  jury  into 
such  an  election  (/).  Now  they  are  comparatively  free  from  such 
danger,  and  may  with  reasonable  safety  perform  their  duties,  being 
allowed  to  elect  to  take  the  lease  or  agreement  and  the  benefit  thereof, 
and  to  keep  possession  of  the  premises  up  to  some  quarter  or  half- 
yearly  day  on  which  rent  is  made  payable  by  the  same  lease  or  agree- 
ment, such  day  not  being  more  than  six  months  from  the  adjudication 
of  bankruptcy,  and  upon  such  day  to  decline  such  lease  or  agreement 
for  a  lease  (f/).  It  is  not  clear  whether  they  need  notify  to  the  land- 
lord their  election  to  take  for  such  limited  period,  but  it  would  seem 
that  if  they  omit  to  do  so  they  may  run  some  risk  of  having  their  acts 
construed  into  an  acceptance  of  the  term  generally  ;  especially  if  they 


(c)  12  &  13  Vict.  c.  106,  s.  145;  ante, 
213 ;  Graham  v.  Allsopp,  3  Exch.  186  ; 
Cole  Ejec.  539. 

{d)  Mackley  v.  Paltenden,  30  L.  J.,  Q.  B. 
225. 

(e)  12  &  13  Vict.  c.  106,  s.  14-5,  ante,  213  ; 
Doed.  Cheere\. Smith,  5  Taunt.  795;  Brockle- 
hurst  V.  Lawe,  7  E.  &  B.  176,  185;  Good- 
win  V.  Noble,  8  E.  &  B.  587;  28  L.  J., 
Q.  B.  204;  Cole  Ejec.  540. 

(/)  Hanson  v.  Stevenson,  1  B.  &  A.  303  ; 


Thomas  v.  Pemherton,  7  Taunt.  206 ;  Page 
V.  Godden,  2  Stark.  309;  Clarke  v.  Hume, 
Rv.  &  M.  207  ;  Welch  v.  Myers,  4  Camiw 
368  ;  Ansell  v.Robson,  2  C.  &  J.  610;  fTake- 
field  V.  Brown,  9  Q.  B.  209;  Magnay  v. 
Edwards,  13  C.  B.  479  ;  Gudsen  v.  Besset, 
6  E.  &  B.  986  ;  Goodwin  v.  Noble,  8  E.  & 
B.  587;  Cole  Ejrc.  539. 

{g)  24  &:  25  Vict.  c.  131,  s.  131  ;  ante, 
213. 
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do  not  on  the  proper  day  decline  the  lease  or  agreement,  and  notify    Chapter  VI. 

such  election  to  the  landlord  or  his  agent.     It  seems  that  if  they  elect  '—^ — 

to  take  the  land  for  the  limited  period  allowed  by  the  statute,  they 
will  be  liable  to  an  action  for  use  and  occupation  during  such  period, 
notwithstanding  the  lease  to  the  bankrupt  is  under  seal  (A).  If  they 
do  not  on  the  expiration  of  such  period  decline  to  take  the  lease  or 
agreement,  it  seems  they  may  be  compelled  to  do  so,  and  that  such 
application  may  be  made  at  chambers  (i),  and  if  their  conduct  has 
been  vexatious  they  ought  to  be  made  to  pay  the  costs  of  the  applica- 
tion. But  no  such  application  should  be  made  until  the  expiration  of 
the  limited  period  above  mentioned,  unless  indeed  the  assignees  have 
abstained  from  electing  to  take  the  land  for  such  limited  period.  As 
the  assignees  must  elect  to  take  the  land  "  within  a  reasonable  time" 
or  not  at  all  (k),  an  application  to  compel  them  to  elect  after  the  ex- 
piration of  the  limited  period  above  mentioned  can  seldom,  if  ever,  be 
necessary;  nevertheless  some  such  applications  appear  to  be  contem- 
plated, as  appears  from  the  rule,  which  directs  them  to  be  made  at 
chambers  (/).  The  assignees  have  a  right  to  elect  to  take  leaseholds 
until  they  have  elected  to  renounce  them(w),  or  until  a  reasonable 
time  for  their  acceptance  of  them  has  elapsed  {n) :  and  they  may  sell 
and  assign  to  a  purchaser  without  previously  expressing  by  notice  or 
otherwise  any  intention  to  take  to  them.  But  such  assignment  will 
be  inoperative  if  made  after  they  have  omitted  to  elect  to  take  the 
property  within  the  reasonable  time  allowed  them  in  that  behalf. 
When  the  assignees  elect  to  decline  a  lease,  and  deliver  it  up  to  the 
party  entitled  to  the  rent,  that  amounts  to  a  determination  of  the 
term  (o). 

When  the  assignees  have  elected  to  take  a  lease  or  agreement  they  Liability  of 
become  hable  to  the  rent  and  covenants  which  run  with  the  land,  in  an  fif "ctlon  to*^ 
like  manner  as  other  assignees  of  the  termip):  but  not  to  an  action  take  the  Pro- 
for  use  and  occupation  for  a  period  prior  to  the  time  when  they  took 
possession  (q).    They  may  at  any  time  put  an  end  to  their  liability  by 
an  assignment  over  (r),  but  not  by  a  disclaimer  (s),  nor  by  delivering 
up  the  key  to  the  landlord  {t).     Such  assignment  may  lawfully  be 
made  to  anybody  who  will  accept  it,  even  to  a  pauper  or  a  beggar  (^<), 

(h)  Goodwin  v.   Noble,  8   E.  &  B.  604,  (q)  Naish  v.    Tatlock,  2   H.    Blac.  320; 

605 ;  28  L.  J.,  Q.  B.  204.  Richardson  v.  Hall,  1  Brod.  &  B.  50 ;  but 

(i)  12  &   13  Vict.  c.   106,  s.  145;  ante,  see  contra  Gibson  v.  Courthorpe,  1  D.  &  R. 

213  ;  Gen.  Order,  1861,  No.  17.  205. 

(k)  Mackley  v.  Pattenden,  30  L.  J.,  Q.  B.  (r)   Odell  v.  Wake,  3  Camp.  394  ;    Taylor 

225.  V.  Shum,  1  Bos.  &  P.  21  ;  Paul  v.  Nurse,  8 

(0  Gen.  Order,  1861,  No.  17.  B.  &  C.  486  ;  2  M.  &  R.  525. 

(m)  Cartwright  v.  Glover,  30  L.  J.,  Exch.  («)  Clark  v.  Hume,  Ry.  &  M.  207. 

324.  [t)  Ansell   v.    Rohson,    2  C.    &    J.   610; 

(n)  Mackley  v.  Pattenden,  30  L.  J.,  Q.  B.  Hanson  v.  Stevenson,  1  B.  &  A.  303. 

225.  (u)  Le  Keux  v.  Nash,  2  Stra.  1221  ;   Tay- 

(o)  Ex  parte    Nixon,    \    Rose,  445;  Ex  lor  v.   Shum,  1    Bos.  &  P.  371  ;   Onslow  v. 

parte  Whitlington,  \  Buck,  87.  Corrie,  2  Madd.  330 ;   Fagg  v.  Dobie,  3  Y. 

(p)    Holford    V.    Hutch,    1    Doug.    184;  &  C.  ^  ;   Harley  v.  King,  2  C,  M.  &  R. 

Cole  Ejec.  539,  560.  18  ;  Rowley  v.  Adams,  4  My.  &  Cr.  534. 


216 


BANKRUPTCY. 


Chapter  VI. 
Sect.  7. 

Liability  of  the 
Bankrupt. 

How  deter- 
mined. 


Distress  for 
Rent  after  the 
Bankruptcy  of 
Lessee. 


Proviso  to 
avoid  Lease  on 
Bankruptcy 
of  Lessee. 


or  to  the  bankrupt  himself  (a;):  but  leave  of  the  Court  of  Bankruptcy 
should  first  be  obtained. 

Until  the  assignees  make  their  election  the  leasehold  property  re- 
mains vested  in  the  bankrupt,  and  he  is  personally  liable  to  the  rent 
and  covenants  {y).  But  if  the  assignees  decline  to  take  the  property 
or  the  benefit  of  the  lease  or  agreement,  the  bankrupt  may,  within 
fourteen  days  after  notice  thereof,  get  rid  of  his  liability  by  delivering 
up  the  lease  or  agreement  to  the  person  then  entitled  to  the  rent  (2). 
11"  the  landlord  omit  to  give  any  such  notice  to  the  bankrupt,  the 
tenancy  will  continue,  although  i)erhaps  the  bankrupt  may  not  ha  per- 
sonally liable  for  the  rent  and  covenants  (a).  Sect.  145  does  not  put 
an  end  to  the  lease,  but  merely  discharges  the  bankrupt  from  any 
subsequent  payment  of  the  rent  or  observance  of  the  covenants(Z>).  If 
there  be  no  written  lease  or  agreement  it  is  sufficient  to  deliver  up  the 
key  and  possession  of  the  premises  (c).  It  seems  however  that  sect. 
145  is  confined  to  cases  between  lessor  and  lessee  and  their  respective 
assigns,  and  not  to  extend  to  cases  between  a  lessee  and  his  assignee 
of  the  lease  {d).  An  agreement  to  procure  a  lease  to  be  granted  by 
a  third  person  to  the  bankrupt  is  an  agreement  within  sect.  145  (e). 
Where  the  lease  had  been  deposited  with  a  third  person  as  a  security 
for  a  debt,  the  court,  on  petition  of  the  lessor,  ordered  the  assignees 
to  elect  (/). 

So  long  as  the  property  remains  vested  in  the  bankrupt,  or  in  his 
assignees  or  their  assigns,  the  landlord  may  distrain  for  the  rent,  not 
exceeding  one  year's  rent  prior  to  the  day  of  the  filing  of  the  petition 
for  adjudication  of  bankruptcy  {g),  and  for  all  subsequent  rent  (It).  A 
landlord  must  distrain  to  enforce  his  claim  for  arrears  against  the  as- 
signees (i). 

A  lease,  or  agreement  for  a  lease,  may  lawfully  be  made,  subject  to  a 
condition  or  proviso  for  re-entry  in  the  event  of  the  lessee,  his  executors, 
administrators  or  assigns,  becoming  bankrupt  {k).     A  term  may  be  so 


{x)  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795 

(y)  Copeland  v.  Stephens,  1  B.  &  A.  593; 
Turner  v.  Richardson,  7  East,  335  ;  Aurio 
V.  Mills,  1  n.  Blac.  433  ;  4  T.  R.  94 
Briggs  V.  Sownj,  8  M.  &  W.  729  ;  Bishop  v. 
Trustees  of  Bedford  Charity,  E.  &  E.  697  ; 
28  L.  J.,  Q.  B.  215  ;  1  Smith,  L.  C.  673 
(4th  ed.);   Cole  Ejec.  540. 

(z)  U  &  13  Vict.  c.  106,  s.  145  ;  ante, 
213, 

(a)  Brocklehursi  v.  Lawe,  7  E.  &  B.  176, 
185. 

(6)  Manning  v.  Flight,  3  B.  &  Ad.  211. 

(c)  Slack  V.  Sharp,  8  A.  &  E,  366;  3 
N.  &  P.  390  ;  Ex  parte  Hoplon,  2  M.,  D. 
&  D.  347  ;  but  see  Ex  parte  Sutton,  2  Rose, 
86;  Maples,  app.,  Pepper,  resp.,  18  C.  B. 
177. 

{d)  Manning  v.  Flight,  3  B.  &  Ad.  21 1  ; 
Taylor  v.  Young,  3  B.  &  Ad.  521;  Young 
V.  Taylor,  8  Taunt.  315  ;   2  Moo.  326  ;  Cole 


Ejec.  540. 

(e)  Ex  parte  Benecke,  2  Mont.  &  A.  692; 
3  id.  697;    1  Deac.  186;   2  Id.  46, 

(/)  Ex  parte  Chines,  1  Madd.  76  ;  Ex 
parte  Banbury,  7  Jur.  660  ;  Ex  parte  Vardy, 
3  M.,  D.  &  D.  340  ;  Ex  parte  Norton,  Id. 
312. 

{g)  12  &  13  Vict.  c.  106,  s.  129. 

[h)  Briggs  V.  Sowry,  8  M.  &  W.  729; 
Newton  v.  Scott,  9  M.  &  W.  434  ;  10  id. 
471;  Phillips  V.  Herville,  6  Q.  B.  944; 
Bagge,  app.,  Mawby,  resj).,  8  Exch.  641  j 
Brocklchurst  v.  Lawe,  7  E.  &  B.  176;  26 
L.  .].,  Q.  B.  107. 

(i)  Gelhin  V.  Wilks,  2  Dowl.  189;  Cole 
Ejec.  541. 

{k)  Roe  d.  Hunter  v.  Gallicrs,  2  T.  R. 
133;  Hickiiibotliam  v.  Groves,  2  C.  &  P. 
492;  Doe  d.  Bridgman  v.  David,  1  C,  M. 
&  R.  405  ;  5  Tyr.  125  ;  S.  C,  nom.  IVil- 
Hams  V.  Davies,  "6  C.  &  P.  614;    fFeston  v. 
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limited  as  to  cease  on  the  lessee  becoming  bankrupt,  or  ceasing  to    Chapter  VI. 

occupy  for  his  own  benefit  (I).     In  such  cases  the  lessor  may  lawfully  ^^^'    

enter  on  the  bankruptcy  of  the  lessee,  or  even  of  his  executor  (m),  but 
not  after  the  lessor  has  accepted  subsequent  rent  with  full  knowledge 
of  the  bankruptcy,  and  thereby  waived  the  forfeiture  (n).  In  such 
case  the  bankrupt's  assignees  may  be  bound  by  the  covenant  not  to 
assign  or  underlet  without  the  lessor's  consent  (o).  But  where  a  lease 
contained  a  proviso  for  re-entry  on  assignment  without  licence  ;  the 
lessee  executed  a  general  assignment  of  all  his  property  for  the  benefit 
of  his  creditors;  he  was  afterwards  made  bankrupt:  held,  that  the 
assignees  in  bankruptcy  were  entitled  to  the  lease,  and  that  it  was  not 
forfeited  by  the  general  assignment,  because  that  was  an  act  of  bank-  • 

ruptcy  and  consequently  void  as  against  them(j3). 

Property  vested  in  a  bankrupt  merely  as  a  trustee,  or  as  an  exe-  Trust  Estates 
cutor  or  administrator,  and  in  which  he  has  no  beneficial  estate  or  in-  ^""^'^  ^"  ^"^ 

'  Bankrupt. 

terest,  does  not  pass  to  his  assignees,  but  remains  in  the  bankrupt  {q) ; 

and  he  may  sue  for  the  rent,  &c.  (r).     But  a  term  of  years  or  right  of  Otherwise 

entry  vested  in  husband  and  wife,  in  right  of  the  wife,  will  upon  the  ^,|^'^'i^enefidal 

husband's  bankruptcy  pass  to  his  assignees  (s).     Even  a  reversionary  interest. 

term  which  may  fall  into  possession  during  the  coverture,  and  which 

is  not  vested  in  a  trustee  for  the  wife's  separate  use,  will  pass  to  the 

assignees  (0-     If  a  trader  before  his  bankruptcy  deposit  a  lease  as  a 

security  for  money,  but  no  mortgage  or  assignment  of  it  is  made,  the 

assignees  may  recover  the  property  by  ejectment,  for  the  mere  deposit 

confers  no  legal  title  (m).     But  it  does  not  follow  that  they  can  recover 

the  deed  (.r).     The  assignees  are  entitled  to  the  benefit  of  a  mere 

equity  of  redemption  (?/).     A  steam-engine,  erected  for  the  purpose  of  Machinery 

working  a  colliery,  to  be  used  by  the  lessee  during  his  term,  but  to  be  annexed  to ^the 

held  as  the  property  of  the  landlord,  subject  to  such  use,  will  not  pass  Freehold. 

to  the  assignees  of  the  tenant  on   his  bankruptcy  (z).     So  fixtures, 

while  attached  to  the  freehold,  constitute  part  of  the  freehold,  and  do 

not  pass  to  the  assignees  of  the  tenant  (a). 

• 

Woodcock,  7  M.  &  W.  14  ;   Doe  d.  Gatehouse  308  ;   8  D.  &  R.  35. 

V.  Rees,  4  Bing.,  N.  C.  384;   6  Scott,  161  ;  (q)  Cole  Ejec.  546,  554  ;   Dangerfield  v. 

Doe  d.   Griffith  v.  Pritchard,   5    B.   &    Ad.  Thomas,  9  A.  &  E.  292;    1   P.  &  D.  287  ; 

765;    2  N.  &    M.   489;    Doe  d.  Lloi/d    v.  D'Arnau  v.  Chesnau,  13  M.  &  W.  796,  809. 

Inglehy,     15     M.    &    VV.    465  ;     Baylis    v.  (r)   Houghton  v.  Koenig,  18  C.  B.  235. 

Le  Gros,  4  C.  B.,  N.  S.  537  ;  Stansjield  v.  (s)  Michell  v.  Hughes,  6   Bing.   689  ;    4 

Mayor,   8fC.  of  Portsmouth,  4  C.    B.,  N.  S.  Moo.  &  P.  577. 

120;  27  L.  J.,  C.  P.  124;   Cole  Ejec.  402,  (0  Dne  d.  Shaw  v.  Steward,  1  A.  &  E. 

541.  300;  3  N.  &  M.  372. 

{I)  Doe  d.   Lockwood  v.   Clarke,  8    East,  (m)  Doe  d.  Muslin  v.  Roe,  5  Esp.  105. 

185;   Doe  d.   Shaw  v.    Steward,    1   A.  &  E.  (x)    Wood  v.  Grimwood,  5  Man.  Si  R.  551  ; 

300  ;  3  N.  &   M.   372  ;   Dyke  v.  Taylor,  6  Barton  v.  Gai)ier,  3  H.  &  N.  387. 

Jur.  N.  S.  1329.  (y)   Vandenanker  v.  Desbroiigh,  2  Vern. 

(m)  Doe  d.  Brldgman  v.  David,  1  C,  M.  ^Q. 

&  R.  40-5  ;  5  Tyr.  125  ;  Doe  d.  Williams  v.  (a)   Coombs  v.  Beaumont,  5  B.  &  Ad.  72  ; 

Davies,  6  C.  &  P.  614.  Ex  parte  Scarth,   1    M.,  D.  &  D.   240  ;  Ex 

(n)  Cole  Ejec.  408,  541.  parte  Broadwood,  Id.  631. 

(o)  Dyke  v.  Taylor,  6  Jur.  N.  S.  1329.  (a)  Boydell  v.  M'Michael,  1  C,  M.  &  R. 

{p)  Doe  d.  Lloyd  v.  Powell,  5  B.  &   C.  177  ;  3  tyr.  181  ;   Ex  parte  Reynel,  2   M., 
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Sect.  7. 

Extent  of  the 
Liability  of 
the  Lessor. 


Extent  of 
Surety's  Lia- 
bility. 


Leases  by 
Husband  and 
Wife. 

Interest  of 
Husband  in 
Wife's  Free- 
holds. 


Where  by  a  lease  reciting  that  the  lessee  had  purchased  fixtures,  on 
condition  of  their  being  repurchased,  the  lessor  covenanted  to  repur- 
chase, and  the  lessee  on  becoming  bankrupt  and  his  assignees  declining 
the  lease  (which  was  delivered  up),  required  the  repurchase,  it  was 
held,  that  as  the  bankrupt,  on  delivering  up  the  lease,  was  discharged 
by  statute  from  all  the  covenants  on  his  part,  performance  of  the 
covenant  to  repurchase  could  not  be  enforced  against  the  lessor  (6). 
So  where  there  was  a  lease  of  a  mill,  and  the  lease  recited  that  the 
machinery  had  been  valued  at  a  certain  sum,  and  there  were  covenants 
that  at  the  end  or  sooner  determination  of  the  term  it  should  be  again 
valued,  and  the  difference  paid  accordingly ;  the  lessee  became  bank- 
rupt; his  assignees  refused  to  take  the  lease  ;  but  a  valuation  of  the 
machinery  was  made  at  a  sum  exceeding  the  original  valuation ;  the 
assignees  then  delivered  up  possession  to  the  lessor,  and  demanded  of 
him  the  difference  between  the  two  valuations,  which  he  refused  to 
pay :  it  was  held,  that  the  assignees'  remedy  was  by  an  action  of 
trover  (after  a  demand  of  the  machinery,  which  was  not  fixed),  and 
not  by  an  action  on  the  covenants,  which  were  determined  by  the 
bankruptcy  and  refusal  to  take  the  lease  (c). 

A  surety  in  a  bond  conditioned  for  the  performance  of  covenants  is 
not  discharged  from  his  liability  to  the  lessor  by  the  bankruptcy  and 
certificate  of  his  principal,  the  lessee  (d).  A  surety,  who  has  joined 
with  a  lessee  in  a  lease,  is  liable  to  the  lessor  for  breaches  of  covenant 
occurring  after  the  filing  of  the  petition  for  adjudication  of  bankruptcy, 
and  the  delivering  up  of  the  lease  by  the  lessee  under  the  12  &  13 
Vict.  c.  106,  s.  145(e).  Where  there  is  a  joint  demise  to  two,  both 
are  tenants ;  and  it  would  seem  that  evidence  is  inadmissible  to  show 
that  it  was  intended  that  one  should  be  the  sole  tenant,  and  the  other 
merely  a  surety  (/). 


Sect.  8. — Marriage. 
(a)   Of  Female  Lessor. 
The  powers  of  husband  and  wife  to  demise  the  wife's  freeholds  and 
leaseholds,  and  the  effect  of  leases  granted  by  them  or  either  of  them, 
have  been  already  considered  {g). 

A  husband  takes  a  freehold  interest  during  the  coverture  in  such  of 
his  wife's  .freeholds  of  inheritance  as  are  not  put  into  settlement  before 
the  marriage  {h),  and  he  may  dispose  of  such  freehold  interest  by  deed 


D.  &  D.  443  ;  Ex  parte  King,  1  M.,  D.  & 
D.  119;  Ex  parte  Heathcote,  2  M.,  D.  &  D. 
711  ;  Ex  parte  Carell,  17  L.  J.,  Bank.  16; 
12  Jur.  411;  Fletcher  v.  Manning,  1  C.  & 
K.  350 ;  Walmdey  v.  Milne,  7  C.  B.,  N.  S, 
115;  29  L.  J.,  C.  P.  97. 

(b)  Kearsey  v.  Carstairs,  2  R.  &  Ad.  716. 

(c)  Fairhurn  v.  Eastwood,  6  M.  &  W.  679. 
\d)   Young  V.  Taylor,  3  6.  &  A.  521  ;  2 


Moo.  326;  8  Taunt.  315. 

(e)  Tuck  V.  Fyson,  6  Bing.  321 ;  3  M.  & 
P.  715. 

(/)  Rex  V.  Great  Wakering,  3  N.  &  M. 
47  ;  Lee  v.  Nixon,  3  N.  &  M.  441. 

{g)  Ante,  42,  45. 

{h)  As  to  the  law  of  marriage  settlements, 
see  Peachey  on  Marriage  and  other  Family 
Settlements,  1860,  Sweet. 
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without  her  concurrence  (i).     If  he  become  bankrupt  such  freehold    Chapter  VI. 
interest  will  pass  to  his  assignees  {k).     So  it  may  be  extended  under    U 


an  elegit  against  him(Z).  If  he  have  issue  by  her  born  alive,  who 
might  by  possibility  iiave  inherited,  he  will  become  tenant  by  the 
curtesy  for  his  life  of  her  freeholds  of  inheritance  (including  estates 
tail)(»i).  But  such  title  is  only  initiate  during  her  life,  and  will  not 
merge  any  term  of  years  to  which  he  may  be  entitled  in  his  own 
right  (n).  Unless  he  becomes  tenant  by  the  curtesy  he  cannot  distrain 
or  sue  for  rent  of  the  wife's  freeholds  which  accrues  after  her  death 
under  a  demise  made  by  them,  or  by  him  on  her  behalf  (o).  If,  how- 
ever, the  lease  was  made  by  him  in  his  own  name  only,  the  tenant 
would  be  thereby  estopped  from  denying  his  title  to  the  subsequent 
rent  during  the  continuance  of  the  tenancy  (o). 

Arrears  of  rent  and  other  debts  due  to  a  female  lessor  before  her  Arrears  of 
marriage,  and  breaches  of  covenant,  trespasses,  &c.  before  then  com-  breaches  of 
mitted,  are  choses  in  action,  which  can  only  be  sued  for  by  the  hus-  Covenant  be- 
band  and  wife  jointly,  and  not  by  the  husband  alone  (p);  nor  by  the  riage. 
wife  alone  (q),  not  even  after  the  husband  has  deserted  her  and  gone 
to  reside  abroad  (r) ;  or  whilst  they  are  living  apart  pursuant  to  a  deed 
of  separation  (s),  or  a  divorce  a  mensa  et  thoro  (not  a  vinculo)  (t). 
Even  where   the   husband   is   an  alien   enemy  the  wife  cannot  sue 
alone  (u).     If,  however,  the  wife  sue  alone  when  the  husband  ought 
to  join,  the  defendant  cannot  raise  the  objection  by  a  plea  in  bar,  but 
only  by  a  plea  in  abatement  (x).     If  the  husband  become  bankrupt, 
his  assignees  may  sue  for  the  wife's  choses  in  action,  jointly  with  her, 
but  not  without  her(?/).     If  the  husband  die  without  reducing  into 
possession  any  of  his  wife's  choses  in  action,  they  will  survive  to 
her  (2;).      So  if  he  assign  them  for  value,  whether  absolutely  or  by 
way  of  mortgage,  or  under  the  Bankrupt  Acts,  his  assignee  must  re- 
duce them  into  possession  during  his  lifetime,  otherwise  they  will 

(e)  Co.  Lit.  351  a  ;   Bac.  Abr.  tit.  Baron  (r)  Boggett  v.  Frier,  11  East,  301. 

and  Feme  (C.  1);    Robertson   v.  Norris,   11  (5)  Marshall  \.  Rutt on,  8  T.  R.  alS. 

Q.  B.  916.  it)  Lewis  v.  Lee,  3  B.  &  C.  291. 

{k)  Michell  v.  Hughes,  6  Bing.  689,  695.  (m)  Ann  De  Wahl  v.  Braune,  1  H.  &  N. 

(l)   Underhill  V.  Devereux,  2  Wms.Saund.  178;   Slretlon  v.  Busnach,   1    Bing.,    N.  C. 

69  c,  note  (1).  139. 

(m)  Co.  Lit.  29  a— 30  b;    1   Steph.  Com.  {x)  Milner  \.  Milnes,  3T.  R.  627;  Bendix 

246;  Burton,  Comp.  ss.  348—355;  but  see  v.  Wakeman,  12   M.  &  W.  97;   1   D.  &  L. 

Doe  d.  Neville  v.  Rivers,  7  T.  R.  276.  450 ;  Jnn  Guyard  v.  Sutton,  3  C.  B.  153 ;  15 

(n)  Jones  v.  Davies,   5   H.  &  N.  766;  29  L.J.,  C.  P.  225  ;  Margaret  Morgan  v.  CuUtt, 

L.  J.,  Exch.  378;  31  ibid.  116.  3  Exch.  612;   6  D.  &  L.  444;   18  L.  J., 

{0)  Hill  \.  Saunders, 2^mg.\\2\dMoo.  Exch.    288;    Aiin    Dalton   v.    The  Midland 

238;  S.  C.  (in  error),  4  B.  &  C.  529;   7  D.  Counties  R.  Co.,  13  C.B.  474;  22  L.J.,C.  P. 

&   R.   17;    Howe   v.  Scarrott  and    Sharp  v.  177;  Ann  De  Whal  v.  Braune,   1   H.  &  N. 

Scarrott,  4  H.  &  N.  723;  28  L.  J.,  Exch.  178. 

325.  {y)  Sherrington  v.  Yates  (in  error),  12  M. 

(p)  Hardy  V .  Robinson,  1  Keb.  440;  Tirell  &  W.  855;   1   D.  &  L.  1032,  reversing  the 

V.  Bennet,  2  Keb.  89  ;  Noy,  70;  Milner  v.  jiulsrment  in  Yates  v.  Sherrington,  11  M.  & 

Milnes,  3  T.  R.  631  ;  Rtnnsey  v.  George,  1  W.^42  ;  2  Dowl.,  N.  S.  803. 

M.  &  S.  180;  Bac.  Abr.  tit.  Baron  and  Feme  {%)  Richards  v.  Richards,  2  B.  &  Ad.  447 ; 

(K.);   Roper,  H.  &  W^.  214  (2nd  ed.);   1  Gaters  x.Madeley,  6  M.  &  VV.  423;  Guyard 

Chit.  PI.  33  (7th  ed.).  v.  S'ttton,  3  C.  B.  153  ;  15  L.  J.,  C.  P.  225; 

(9)  Caudell  v.  Shaw,  4  T.  R.  361.  Scarpenelli  v.  Atcheson,  7  Q.  B.  864. 
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15  &  16  Vict. 
c.  76,  s.  40. 
Joinder  of 
Counts  and 
Claims  in  Ac- 
tions by  Hus- 
band and  Wife, 


Marriage  of 
Female  Plain- 
tiff or  Defend- 
ant not  to 
abate  Action. 


survive  to  the  wife  (a).  If  she  die  first,  the  husband  may  afterwards 
recover  them  as  her  administrator,  but  not  otherwise  (i).  The  ad- 
ministrator of  a  husband  who  survived  his  wife,  and  died  without 
taking  out  letters  of  administration  of  her  effects,  cannot  recover  her 
choses  in  action :  for  that  purpose  administration  must  be  taken  out 
to  the  wife(c).  Where  the  husband  has  survived  his  wife  and  died 
intestate  without  administering  to  her  estate,  his  next  of  kin  must 
constitute  themselves  his  legal  representatives  before  they  can  have 
any  claim  to  administer  to  the  wife's  estate  (rZ).  If  the  wife  die 
pending  an  action  by  husband  and  wife  for  the  recovery  of  a  debt 
due  to  the  wife  before  marriage,  the  suit  abates  (e). 

By  15  &  16  Vict.  c.  76,  s.  40,  "  in  any  action  brought  by  a  man 
and  his  wife  for  an  injury  done  to  the  wife,  in  respect  of  which  she  is 
necessarily  joined  as  a  co-plaintiff,  it  shall  be  lawful  for  the  husband 
to  add  thereto  claims  in  his  own  right ;  and  separate  actions  brought 
in  respect  of  such  claims  may  be  consolidated,  if  the  court  or  a  judge 
shall  think  fit:  provided,  that  in  case  of  the  death  of  either  plaintiff,  such 
suit,  so  far  only  as  relates  to  the  causes  of  action,  if  any,  which  do  not 
survive,  shall  abate."  This  enactment  does  not  appear  to  be  confined 
to  actions  for  bodily  injuries  to  the  wife^  but  extends  to  actions  for 
breaches  of  contract  in  which  the  wife  is  legally  interested.  But  a 
count  by  husband  and  wife  upon  an  account  stated  must  show  that 
the  accountins:  was  of  and  concerning;  matters  in  which  the  wife  had 
an  interest  ( /).  Indeed,  in  all  cases  where  the  wife  is  joined  as  a  co- 
plaintiff,  her  interest  must  appear  on  the  face  of  the  declaration,  other- 
wise it  will  be  bad  ig).  As  a  general  rule,  where  the  cause  of  action 
will  survive  to  the  wife,  both  should  join  (h). 

By  15  &  16  Vict.  c.  76,  s.  141,  "  the  marriage  of  a  woman  plaintiff 
or  defendant  shall  not  cause  the  action  to  abate,  but  the  action  may, 
notwithstanding,  be  proceeded  with  to  judgment;  and  such  judgment 
may  be  executed  against  the  wife  alone,  or,  by  suggestion  or  writ  of 
revivor  pursuant  to  this  act,  judgment  may  be  obtained  against  the 
husband  and  wife,  and  execution  issue  thereon ;  and  in  case  of  a 
judgment  for  the  wife,  execution  may  be  issued  thereupon  by  the 
authority  of  the  husband  without  any  writ  of  revivor  or  suggestion; 


(a)  Belts  V.  Klmpfnn,  2  B.  &  Ad.  273; 
Howard  v.  Oahes,  3  Exch.  136;  6  D.  &  L. 
230  ;  Mitford  v.  Mitfnrd,  9  Ves.  87  ;  Hntchlns 
V.  Smith,  9  Sim.  137  ;  Elwin  v.  Williams,  13 
Sim.  309;  Johnson  v.  Johnson,  1  Jac.  &  W. 
472 ;  Ashby  v.  Ashbij,  1  Coll.  C.  C.  553 ; 
Michelmore  v.  Mudge,  2  Giff.  183;  29  L.  J., 
Ch.  609  ;  6  Jur.  N.  S.  770  ;  Fitzgerald  v. 
Fitzgerald,  8  C.  13.  592 ;  Bac.  Abr.  tit.  Baron 
and  Feme  (C.  3). 

(6)  Hart  v.  Stephens,  6  Q.  B.  937  ;  Day  v. 
Pargrave,  2  M.  &  S.  397,  note  (l>). 

(c)  Belts  V.  Kimpfon,  2  B.  &  Ad.  273  ; 
Howard  v.  Oakcs,  3  Exch.  136;  6  D.  &  L. 


230. 

(d)  In  re  Gw^s  of  Crause,  1  Sw.  &  Tr. 
146. 

(e)  Checrhi  V.  Powell,  6  B.  &  C.  253. 
(/)  Johnson  and  Wife  v.  Lucas,  1  E.  &  B. 

659. 

{g)  Serres  v.  Dodd,  2  B.  &  P.,  N.  R. 
409  ;  Bac.  Abr.  tit.  Baron  and  Feme  (K.). 

(/()  Bac.  Abr.  lit.  Baron  and  Feme  (K.); 
Dnnstan  and  Wife  v.  Burwell,  1  Wils.  224  ; 
Nurse  and  Wife  v.  Wills,  4  B.  &  Ad.  739 ; 
1  N.  &  M.  765 ;  S.  C.  (in  error),  1  A.  &  E. 
65. 
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and  if  in  any  such  action  the  wife  sliall  sue  or  defend  by  attorney   Chapter  VI. 

appointed  by  her  when   sole,  such  attorney  shall  have  authority  to  '—^ — 

continue  the  action  or  defence,  unless  such  authority  be  counter- 
manded by  the  husband,  and  the  attorney  changed  according  to  the 
practice  of  the  court"  (i). 

For  rent  or  any  other  cause  of  action  which  accrues  during  the  Rent  and  other 
coverture  in  respect  of  the  wife's  land,  or  upon  contracts  made  with  tion  which  ac- 
her,  the  husband  may  either  sue  alone  (j),  or  he  may  sue  jointly  with  cruedunngthe 
his  wife  (A).  If  the  wife  survive,  she  will  be  entitled  to  the  arrears 
of  rent  which  accrued  during  the  coverture  (/).  But  if  the  husband 
demise  the  wife's  land  by  deed  or  by  parol  in  his  own  name  only,  the 
wife  cannot  join  with  him  in  an  action  to  recover  the  rent,  or  for  double 
rent,  or  double  value  for  holding  over  (m).  A  husband,  when  sued  in 
replevin,  may  avow  in  his  own  name  for  rent  due  in  right  of  his  wife 
after  the  marriage  {n),  or  he  may  avow  in  the  names  of  himself  and 
wife  in  her  right ;  and  such  avowry  will  be  proved  by  an  attornment  to 
them,  not  saying  in  her  right  (o) ;  or  it  may  be  disproved  by  evidence 
of  a  receipt  for  rent  given  by  the  husband  alone  (p).  Husband  and 
wife  may  distrain  for  a  rent-charge  devised  to  the  wife  for  life,  without 
the  intervention  of  trustees,  and  may  jointly  avow  such  distress  in 
right  of  the  wife  (q). 

If  a  feme  sole  makes  a  lease  at  will,  or  is  lessee  at  will,  and  after-  Leases  at  Will, 
wards  marries,  the  marriage  is  no  determination  of  her  will,  so  as  to 
make  the  lease  void :  nor  can  she  herself,  without  the  consent  of  her 
husband,  determine  the  lease  in  either  case  (?')•  Where  the  husband 
and  wife  made  a  lease  for  years  by  indenture  of  the  wife's  lands, 
reserving  rent,  and  the  lessee  having  entered,  the  husband  before  any 
day  of  payment  died ;  upon  which  the  wife  took  a  second  husband, 
and  he  at  the  day  accepted  the  rent  and  died ;  it  was  held,  that  the 
wife  could  not  avoid  the  lease ;  for  that  by  her  second  marriage  she 
had  transferred  her  power  of  avoiding  it  to  her  husband,  and  his 
acceptance  of  the  rent  had  bound  her,  as  her  own  before  such  mar- 
riage would  have  done ;  for  he,  by  the  marriage,  succeeded  into  the 
power  arid  place  of  his  wife,  and  what  she  might  have  done,  either  as 
to  affirming  or  avoiding  the  lease  before  marriage,  the  husband  might 


(i)   Jrynne  v.  fVynne,  9  Dowl.  396. 

ij)  Howell  V.  Maine,  3  Lev.  403  ;  Baker  v. 

,  2  Bulst.  14;  Bret  v.  Cumberland,  Cro. 

Jac.  399;  3  Bulst.  164;  1  Roll.  R.  359; 
Burrough  v.  Moss,  10  B.  &  C.  558;  Glover 
V.  Proprietors  of  Drury  Lane,  2  Chit.  R. 
117  ;  Offley  v.  Clay,  2  M.  &  G.  lit ;  Roper, 
H.  &  W.  213  (2nded.);  Bac.  Abr.  tit.  Baron 
and  Feme  (K.). 

(A)  Brashford  v.  Biickini^ham,  Cro.  Jac. 
205  ;  Pratt  and  Wife  Y.  Taylor,  Cro.  Eliz. 
61  ;  Aleherry  v.  Walby,  1  Stra.  229  ;  Treg- 
viell  and  Wife  v.  Reebe,  Cro.  Car.  437  ; 
Philllslirk   V.  Pluckwell,   2    M.  &   S.   393; 


Alderman  and  Wife  v.  Neate,  4  M.  &  W.  704; 
1  Chit.  PL  35  (7th  ed.). 

{I)  Com.  Dig.  tit.  Baron  and  Feme  (F.  1). 

(j?i)  Harcourt  and  Wife  v.  Wynian,  3  Exch. 
817. 

(«)  Wise  V.  Bellent,  Cro.  Jac.  442 ;  Bowles 
V.  Poore,  Ibid.  282;  Osborne  v.  Walleeden,  1 
Mod.  273  ;  Pullen  v.  Palmer,  3  Salk.  207. 

(o)  Gravenor  v.  Woodhouse,  2  Bing.  71, 
74. 

(p)  Parry  v.  Hindle,  2  Taunt.  180. 

iq)  Wynne  V.  Wynne,  2  M.  &  G.  8  ;  9 
Dowl.  901 . 

(j)  Bac.  Abr.  tit.  Baron  and  Feme  (E.). 
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at  Husband's 
Expense. 


Mortgage  of 
Wife's  Land 
and  Re-con- 
veyance. 


do  after  the  marriage  (s).  As  the  wife's  acceptance  of  rent  will  make 
good  and  unavoidable  leases  for  years  made  by  her  and  her  husband 
at  common  law,  or  by  her  husband  solely,  if  they  be  by  indenture  or 
deed-poll,  so,  if  the  wife  die  before  her  husband,  the  same  election 
and  power  of  affirming  or  avoiding  such  leases  descends  to  her  issue 
or  heir ;  for  such  leases  are  good  till  those  who  succeed  to  the  estate 
defeat  and  avoid  them  by  their  disagreement  thereto  (s) :  therefore, 
where  a  woman  tenant-in-tail,  having  issue  by  a  former  husband,  after 
his  death  married  a  second  husband,  and  they  by  indenture  joined  in 
a  lease  for  years  of  the  wife's  lands,  rendering  rent,  and  then  the  wife 
died  without  issue  by  the  second  husband,  so  that  he  was  not  entitled 
to  be  tenant  by  the  curtesy ;  it  was  held,  that,  till  the  issue  by  the 
first  husband  entered,  the  lease  remained  good ;  and  therefore  the 
husband  recovered  in  an  action  of  covenant  against  the  lessee,  upon 
issue  found  for  him,  that  there  was  no  entry  made  by  the  wife's  issue ; 
because  till  then  the  lease  was  still  subsisting,  and  consequently  the 
lessee  was  bound  by  his  covenants  in  such  lease  (s).  Where  a  man 
seised  of  land  in  right  of  his  wife  makes  a  lease  for  years,  rendering 
rent,  and  then  his  wife  dies  without  issue  by  him,  whereby  he  is  not 
tenant  by  the  curtesy,  but  his  estate  is  determined ;  yet  he  is  entitled 
to  the  rent  until  the  heir  has  made  an  actual  entry,  because  the  lease 
was  at  first  good,  and  drawn  out  of  the  seisin  of  the  wife ;  and,  there- 
fore, till  the  entry  of  the  heir,  remains  good  between  the  lessor  and 
the  lessee,  so  that  the  lessee  may  maintain  an  action  of  covenant,  and 
the  lessor  distrain  and  avow  for  the  rent,  till  the  heir  has  entered  (s). 
Where  a  reversion,  expectant  on  a  term  of  years,  is  conveyed  to  a 
husband  and  wife,  the  husband  alone  may  have  an  action  for  breach  of 
covenant  to  repair  (s) ;  but  if  lands  be  conveyed  to  husband  and  wife 
with  a  covenant  for  further  assurance,  she  must  be  joined  with  him 
in  an  action  for  the  breach  of  such  last-mentioned  covenant  (t). 

A  husband  who  lays  out  money  in  repairing  and  improving  the 
wife's  realty  cannot,  after  being  divorced  from  her  a  vinculo  matri- 
monii on  account  of  her  adultery,  come  into  equity  to  have  such 
money  declared  a  charge  on  the  estate  {u). 

Where  a  wife  agreed  to  join  her  husband  in  a  mortgage  of  her  real 
estate,  and  acknowledged  the  mortgage  deed  which  reserved  the 
equity  of  redemption  to  the  husband  and  his  heirs :  held,  in  the 
absence  of  any  agreement  to  vary  the  estate,  rights  and  interests  of 
the  wife,  that  she  had  no  intention  of  altering  the  descent,  and  that 
the  husband,  on  paying  off  the  mortgage,  was  not  justified  in  taking 
a  re-conveyance  of  the  real  estate  to  himself  and  his  heirs ;  and  a  re- 
conveyance  by  his  heir-at-law   was    directed    to   the   wife  and    her 


(s)  Bac.  Abr.  tit.  Leases  (C). 
{t)  Middleinore  v.  Gooilale,  Cro.  Car.  505; 
Bac.  Abr.  tit.  Baron  and  Feme  (K.). 


(h)   Hamer  v.  Tihley,  1   Johns.  48<j ;  29 
L.  J.,  Cli.  32  ;  5  Jur.  N.  S.  1344. 
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heirs  (v).     On  the  other  hand,  where  the  husband  and  wife  joined  in  Chapter  VI. 
mortgaging  the  wife's  separate  estate,  and  the  husband  covenanted  to '—^ — 


secure  the  repayment  of  the  debt :  held,  that  parol  evidence  might  be 
admitted  to  show  that  the  money  so  borrowed  was  for  the  benefit  of 
the  wife ;  that  the  husband's  joining  in  the  mortgage  deed  was  only 
byway  of  suretyship :  and  that  his  estate  should  be  indemnified  by  the 
separate  estate  of  his  wife(M7).  A  husband,  having  by  purchase  with 
his  own  money  obtained  a  conveyance  to  himself  of  freehold  lands  to 
which  his  wife  had  an  incomplete  equitable  title,  deposited  the  title 
deeds  to  secure  a  loan  to  himself,  and  died,  having  by  will  given  all 
his  real  and  personal  estate  to  his  wife,  who  after  his  death  purchased 
a  judgment  debt  against  her  husband's  estate,  prior  in  date  to  the 
deposit  by  way  of  mortgage :  on  a  bill  by  the  mortgagee  :  held,  that 
this  title  was  paramount  to  that  of  the  wife,  both  in  her  own  right 
and  as  judgment  creditor  (a-). 

(b)  Of  Female  Lessee. 
The  power  of  a  husband  to  demise  his  wife's  leaseholds  has  been  Effect  of  Mar- 
already  considered  {y).  Marriage  is  a  gift  in  law  to  the  husband  of  Leasehold  In- 
all  the  wife's  chattels  real  (not  put  into  settlement), — as  a  term  for  merest  of  the 
years  in  right  of  his  wife  :  so  of  estates  by  statute-merchant,  statute- 
staple,  elegit,  &c. ;  and  of  these  he  alone  may  dispose,  or  forfeit,  or 
they  may  be  extended  for  his  debts  (z).  If  he  underlet  any  of  them 
in  his  own  name  only,  the  rent  will  belong  to  his  executors  or  admi- 
nistrators, and  not  to  the  wife  as  survivor  {a).  He  may  even  dispose 
of  them  by  deed  to  take  effect  on  his  death  to  the  exclusion  of  the 
wife  (h).  The  reason  is,  that  he  has  power  to  dispose  of  the  whole, 
and  therefore  of  any  part ;  but  if  he  make  no  disposition  of  them  in 
his  lifetime,  they  survive  to  his  wife,  and  therefore  he  cannot  devise 
them  (c)  :  for  the  husband  is  only  possessed  of  a  term  in  her  right, 
and  the  term  or  legal  interest  continues  in  her.  If  the  husband 
dispose  of  part  of  his  wife's  term,  the  part  undisposed  of  will  survive 
to  her(c?).  If  a  woman  lessee  for  years  takes  husband,  and  he  after- 
wards purchaseth  a  new  lease  to  them  both  for  their  lives  of  the  same 
lands,  this  is  a  surrender  in  law  of  the  first  term,  and  shall  bind  the 
wife,  because  it  amounts  to  an  actual  disposition  thereof  which  the 
husband  had  power  to  make  (e).  If  the  wife  survive,  she  may  main- 
tain an  action  for  all  chattels  real  which  the  husband  had  in   her 

(d)  Stansfield  v.  Hallam,   29  L.  J.,  Ch.  Blaxton  v.  Heath,  Poph.  145. 

173;  5  Jur.  N.  S.  1334.  {b)  Anon.,    Poph.    4;    Herbin    v.   Chard, 

{w)  Gray  v.  Dowman,  11  L.  .!.,  Ch.  702.  Poph.  96 ;  Grute  v.  Locroft.  Cro.  Eliz.  287. 

(x)  Chesshyre  v.  Bess,  2  Giff.  287.  (c)  Plowden,  418  b;  Com.  Dig.  tit.  Baron 

(«/)  Ante,  45.  and  Feme  (E.  2);   Bac.  Abr.  tit.  Baron  and 

(«)  Bac.  Abr.  tit.  Baron  and  Feme  (C.  2),  Feme  (C.  2). 

(I-)-  {d)  Sym's  case,  Cro.  Eliz.  3.3. 

(a)  Com.  Dig.  tit.  Baron  and  Feme  (E.  2) ;  (e)  2  Roll.  Abr.  495  ;  Bac.  Abr.  tit.  Baron 

Co.  Lit.  46  b,  351a;    1    Roll.   343,   1.  15;  and  Feme  {C.  2). 
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right  and  did  not  dispose  of  in  his  Hfetime(/).  So  absohite  is  the 
power  of  the  husband,  as  head  or  governor  of  the  family,  over  the 
chattels  real  or  personal  of  which  he  is  possessed  in  right  of  his  wife, 
that  he  may  dispose  of  them  as  he  thinks  proper;  and  no  act  or  con-  ' 
currence  of  hers  is  of  any  avail,  either  in  confirming  or  controlling 
such  disposition :  so,  if  a  man  marry  a  woman  who  has  a  term  of 
years  settled  on  her  in  trust,  the  husband  may  as  well  dispose  of  this 
trust  as  if  the  legal  interest  were  in  her(^).  If  lands  are  demised  to 
a  man  and  his  wife,  and  the  husband  alone  makes  an  underlease,  he 
alone  may  sue  a  third  person  in  case  for  an  injury  to  the  reversion  (/<). 
If  a  husband  covenant  or  agree  to  grant  an  underlease  of  the  wife's 
term  of  years,  such  agreement  is  a  good  disposition  of  the  term  in 
equity,  and  will  bind  the  wife  in  case  of  the  husband's  death  without 
granting  the  lease  {i).  Where  a  term  is  assigned  to  trustees  for  a 
married  woman,  with  the  privity  and  consent  of  her  husband,  lie 
cannot  intermeddle  with  or  dispose  of  it.  If  a  term  of  years  be 
granted  to  a  married  woman  and  another,  or  if  a  single  woman  and 
another  are  joint-tenants  of  a  term  of  years,  and  she  take  husband, 
yet  in  both  cases  the  joint-tenancy  still  continues;  for  the  marriage 
makes  no  severance  or  alteration  of  it,  but  gives  the  husband  the 
same  power  his  wife  had  before,  by  an  actual  disposition  of  her  moiety, 
to  break  the  joint-tenancy,  and  bind  his  wife's  interest  therein  ;  but 
without  such  disposition,  the  joint-tenancy  continues,  and  if  the  hus- 
band die,  the  whole  shall  go  accordingly  ;  so,  if  such  joint-tenants 
are.  ousted  of  the  term,  the  wife  shall  join  with  the  husband  and  the 
other  joint- tenant  in  ejectment :  and  the  wife  shall  have  judgment  to 
recover  as  well  as  the  husband  :  and  if  in  such  case,  before  any  actual 
disposition  made  by  the  husband,  his  wife  die,  the  whole  term  shall 
go  to  the  surviving  joint-tenant,  and  no  part  thereof  to  the  husband; 
because  though  the  husband,  if  he  survive,  is  by  law  to  have  all  chat- 
tels real  and  personal  of  his  wife's, — and  this  term  was  a  chattel  real, — 
yet  the  title  of  the  other  joint-tenant  to  have  the  whole  by  survivor- 
ship, coming  at  the  same  instant  and  being  the  elder  title,  shall 
prevail  against  the  husband  (j).  The  husband  and  wife  must  be 
sued  jointly  for  use  and  occupation  by  the  wife,  partly  before  and 
partly  after  the  marriage  {k).  The  husband  may  be  sued  alone  for 
rent  due  during  coverture  on  a  lease  which  the  wife  has  as  personal 
representative.  If  the  husband  survive  the  wife,  he  shall  have  the 
whole  interest  which  his  wife  had  in  any  chattel  real,  and  that  without 


(/)  Co.  Lit.  46  b;  Com.  Dig.  tit.  Baron 
and  Feme  (E.  2);  Bac.  Abr.  tit.  Baron  and 
Feme(C.  2). 

(g)  Roll.  Abr.  343;  Lane,  54,  55;  Prec. 
Ch.  418  ;  Tunior'x  case,  1  Verii.  7,  18;  Fac- 
tor V.  Saviyne,  2  Vern.  270;  Bates  v.  Dandy, 
2  Atk.  20/"  ;  IncJedon  v.  Northcote,  3  Atk. 
435. 

{h)    Wallis  V.  Harrison,  5  M.  &  W.  142; 


7  Dowl.  395. 

(0  Stead  V.  Creagh,  9  Mod.  43;  Druce.v. 
Benison,  6  Ves.  385  ;  Bac.  Abr.  tit.  Baron 
and  Feme  (C.  2^. 

(.7)  Co.  Lit.  185  h  ;  Com.  Dig.  tit.  Baron 
ami  Feme  (E.  2);  Bac.  Abr.  tit.  Baron  and 
Feme  {C.I). 

(A.)  Richardson  v.  Hall,  3  Moo.  307;  1  B. 
&  B.  50. 
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taking  out  administration  to  her  (k)  :  so  of  a  copyhold  for  years  :  but 
he  takes  her  terms  subject  to  all  equities  affecting  them(/).  If  the 
husband  and  wife  be  evicted  of  a  term  which  he  has  in  right  of  his 
wife,  and  the  husband  brings  an  ejectment  in  his  own  name,  and  has 
judgment  to  recover;  these  circumstances  amount  to  a  disposition  of 
the  term,  and  vest  it  in  the  husband  {m). 


Chapter  VI. 
Sect.  8. 


Sect.  9.  — Death. 
(a)  Heirs  or  Devisees. 

By  1  Vict.  c.  26,  a  man  may  devise  all  real  and  personal  estate  What  may  be 
which  he  is  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  \^J^^^  '  ^" 
death  (n).  Where  a  terra  is  specifically  bequeathed,  it  will,  notwith- 
standing, in  the  first  instance,  vest  in  the  executor  by  virtue  of  his 
office ;  and  the  legatee  cannot  enter  until  he  has  the  special  assent  of 
the  executor  (o).  Where  a  term  is  bequeathed  to  an  executor  for  his 
own  use,  it  does  not  vest  in  him  as  legatee  until  he  as  executor 
assents  to  it  (p).  The  assent  of  an  executor  to  a  bequest  is  not 
matter  of  law,  but  a  question  of  fact  for  the  jury  (5').  An  executor 
may  before  obtaining  probate  assent  to  a  bequest  (r) ;  but  not  an 
administrator  before  obtaining  letters  of  administration  {s).  The 
assent  of  any  one  of  several  executors  is  sufficient  (t).  Slight  evi- 
dence of  assent  is  generally  sufficient,  it  being  a  rightful  act  (w).  An 
assent  once  given  cannot  afterwards  be  retracted  (v).  Executors 
should  never  assent  to  a  bequest  until  they  have  very  clearly  ascer- 
tained that  there  is  suflScient  property  to  pay  all  the  testator's  debts 
and  habilities.  An  executor  who  has  assented  unconditionally  to  a 
specific  bequest  of  the  testator's  leaseholds  is  not  entitled,  in  a  Court 
of  Equity,  to  require  an  indemnity  out  of  the  testator's  general  estate 
in  respect  of  his  covenants  contained  in  the  leases  {x). 

Where  a  covenant  of  the  lessee,  which  runs  with  the  land,  has  been  Assent  of  Ex- 
broken  after  the  death  of  the  lessor,  the  right  of  action  is  vested  in  ^"^^  °^^' 
the  party  upon  whom  the  reversion  descends,  whether  he  be  named 
in  the  covenant  or  not :  thus,  if  the  reversion  be  a  freehold  of  inherit- 
ance, and  the  lessor  die  intestate,  it  vests  in  the  heir ;  if  the  reversion 


(A)  Doe  d.  Roberts  v.  Polgrean,  1  H.  Blac. 
535  ;  Bac.  Abr.  tit.  Buron  and  Feme  (C.  2). 

IJ)  Moody  V.  Matthews,  7  Ves.  174. 

(m)  Bac.  Abr.  tit.  Baron  and  Feme  (C.  2). 

{n)  Cole  Ejec,  c.  xlvii.,  where  each  sec- 
tion of  this  act  and  the  decisions  thereon 
are  stated. 

(0)  Doe  d.  Muherley  v.  Maherley,  6  C.  & 
P.  126;  Cole  Ejec.  529;  2  Wms.  Exors. 
1235  (5th  ed.}. 

{p)  Young  V.  Holmes,  1  Stra.  70  ;  Doe  d. 
Hayes  v.  Sturges,  7  Taunt.  217  ;  2  Marsh. 
505  ;  Shep.  Touch.  454 ;  2  Wms,  Exors. 
1-243  (5th  ed.). 


(q)  Mason  v.  FarneU,  12  M.  &  W.  674;  1 
D.  &  L.  576  ;  Cole  Ejec.  529,  530. 

(r)  Fenton  v.  Clegg,  9  Exch.  680. 

(«)  Morgan  v.  Thomas,  8  Exch.  302. 

(/)  2  Wms.  Exors.  853,  1241  (5th  ed.). 

(k)  Cole  Ejec.  530  ;  2  Wms.  Exors.  1238 
(5th  ed.). 

{v)  Doe  d.  Ld.  Saye  and  Sele  v.  Gny,  3 
East,  120;  Foley  v.  Barnell,  4  Bro.  P.  C. 
34;  2  Wms.  Exors.  1242  (5th  ed.). 

(r)  Shadbolt  v.  Woodfall,  2  Coll.  30  ; 
Hickling  v.  Bowyer,  3  Mac.  &  G.  635,  646  ; 
2  Wms';  Exors.  1213,  1242  (5th  ed.). 
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be  a  term  for  years,  in  the  executor  or  administrator  ;  and  in  either 
case,  if  the  lessor  have  devised  or  bequeathed  the  reversion,  in  the 
devisee  (a:).  A  quahfied  heir  is  entitled  to  the  rents  and  profits  of 
realty  which  accrue  between  the  death  of  the  ancestor  and  the  birth 
of  the  ancestor's  posthumous  and  only  child,  whether  such  rents  be 
actually  received  or  not  (y).  If  a  covenant  of  the  lessee,  running 
with  the  land,  be  broken  during  the  lessor's  lifetime,  his  executor  or 
administrator  only  can  sue  upon  it :  and  so  it  is  if  the  covenant  be 
personal,  whether  broken  in  his  lifetime  or  afterwards.  The  admi- 
nistratrix of  a  surviving  trustee  in  whom  the  reversion  became  vested 
by  assignment  and  survivorship,  may  sue  for  arrears  of  rent  which 
accrued  in  such  trustee's  lifetime,  whether  the  property  be  freehold  or 
leasehold  (z).  If  there  be  a  breach  of  the  lessor's  covenants  in  his 
lifetime,  his  heir  is  liable  if  named,  if  the  covenant  be  real,  in  respect 
of  his  assets  by  descent ;  and  he  may  be  declared  against  as  an 
assignee  of  the  reversion  (a).  To  maintain  an  action  of  debt  on  the 
3  &  4  Will.  &  Mary,  c.  14,  against  the  heir  and  devisee,  it  is  necessary 
that  a  debt  should  have  accrued  to  the  plaintiff  in  the  lifetime  of  the 
devisor  (5).  The  legatee  of  a  term  is' an  assignee  thereof,  and  as  such 
is  liable  for  subsequent  breaches  of  the  covenants  which  run  with  the 
land  (c).  But  the  executors  of  the  lessee  are  liable  as  executors  to 
the  extent  of  their  testator's  assets  for  all  breaches  in  the  lifetime  of 
their  testator,  or  afterwards  during  the  term,  and  for  which  he  would 
have  been  hable  if  living  (d).  A  devisee  of  an  equity  of  redemption 
in  a  term  cannot  be  charged  as  an  assignee  (e). 


What  goes  to 
the  Executors 
and  Adminis- 
trators gene- 
rally. 


(b)  Executors  and  Administrators. 
Executors  and  Administrators  have,  by  virtue  of  their  executorship 
or  administration,  all  the  chattels  real  and  personal  of  the  deceased; 
as  well  those  which  are  in  possession, — as  leases  for  years  of  land, 
rents,  commons,  corn  growing  or  cut,  trees,  and  grass  cut  and  severed, 
or  the  like;  as  also  those  which  are  in  action — as  the  right  and  in- 
terest of  execution  upon  judgments  or  statutes  {f) :  so  the  arrears  of 
rent  due  to  the  testator  in  his  lifetime  shall  go  to  the  executor  or  ad- 
ministiator  in  the  nature  of  a  chattel  (^);  so  if  a  rent  be  granted  out 
of  land  to  the  testator  in  fee-simple,  fee-tail,  for  life  or  years,  and  it  be 
not  paid  to  him  in  his  lifetime,  the  arrears  shall  go  to  his  executor  or 
administrator,  and  not  to  any  other  :  so  a  rent-charge  pur  autre  vie, 


(x)  Com.  Dig.  tit.  Covenant  (B.  3). 

(«/)  Richards  v.  Richards,  1  Johns.  754  ; 
29  L.  J.,  Ch.  836. 

(a)  Dollen  v.  Batt,  4  C.  B.,  N.  S.  760; 
27  L.  J.,  C.  P.  281. 

(o)  Derisley  v.  Custance,  4  T.  R.  75. 

{h)  Farley  v.  Brianf,  3  A.  &  E.  839 ;  5  N. 
&  M.  42. 

(c)  Holford  V.  Hatch,  1  Doug.  184. 


{d)  Wilson  V.  Wigg,  10  East,  313  ;  2  Wms. 
Exors.  1592  (5th  ed.). 

(e)  Mayor  of  Carlisle  v.  Blamire,  8  East, 
487. 

(/)  Shep.  Touch.  468. 

Ig)  I  Wms.  Exors.  733  (5th  ed.) ;  DoUen 
V.  Batt,  4  C.  B.,  N.  S.  760  ;  27  L.  J.,  C.  P. 
281. 
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if  the  grantee  dies  in  the  lifetime  of  the  cestui  que  vie,  goes  to  the   Chapter  VI, 
executors  of  the  grantee,  though  they  are  not  named  in  the  grant  (h).         ^^'^'   ' 


A  leasehold  for  lives,  limited  to  one  and  his  heirs,  was  devised  to  trus- 
tees in  trust  for  A,  and  his  heirs,  A.  died  intestate  and  without 
heirs : — held,  that  the  leaseholds  pur  autre  vie  passed  under  1  Vict. 
c.  26,  s,  6,  to  A.'s  administrator,  and  did  not  belong  to  the  trustees  (i). 
If  a  man  be  seised  of  land  and  possessed  of  a  stock  of  cattle,  and  let 
to  another  for  years,  and  he  covenant  by  the  lease  to  pay  to  the  lessor 
and  his  wife,  their  heirs  and  assigns,  1,000/.  per  annum  during  the 
term;  in  this  case,  after  the  death  of  the  lessor,  his  wife  surviving, 
her  executor  or  administrator,  and  not  the  heir  of  the  lessor,  shall  have 
the  payment  {k) ;  so  if  a  man  make  a  lease  of  land  first  for  years,  and 
then  grant  another  the  trees  for  a  number  of  years,  to  begin  after  the 
end  of  the  term  of  the  land,  the  lessee  shall  have  the  trees  in  the 
nature  of  a  chattel,  and  if  he  die,  his  executor  or  administrator  shall 
have  them  (Z) :  so  if  a  lease  for  years  of  land  be  granted  to  a  man  and 
his  heirs,  or  to  him  and  the  heirs  of  his  body,  or  to  him  and  his  suc- 
cessors, and  he  die,  his  executor  or  administrator,  and  not  his  heir, 
shall  have  the  term  (m).  If  a  lease  be  made  to  a  man  for  twenty 
years,  without  naming  his  executors  or  administrators  or  assigns  ;  in 
this  case,  if  the  lessee  die,  his  executor  or  administrator  notwithstand- 
ing shall  have  it  during  the  term :  so  if  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  and  he  die,  his  executor  or  administrator, 
not  his  successor  shall  have  it :  and  if  a  lessee  for  life  make  a  lease  for 
years  absolutely ;  in  law  it  is  a  lease  for  so  many  years  if  the  lessee  so 
long  live,  and  shall  go  to  the  under-lessee's  executor  or  administrator 
after  the  under-lessee's  death. 

The  right  of  an  executor  to  the  estate  of  his  testator  is  derived  from  Effect  of  the 
the  will,  of  which  the  probate  is  merely  evidence  (n);  and  he  is  in  wni^^^"  '^^ 
possession  in  point  of  law  from  the  time  of  the  death,  although  before 
probate  is  granted  (o) ;  but  the  probate  is  the  only  evidence  which  is 
admissible  to  prove  such  right  (p).  It  need  not  be  obtained  before  the 
commencement  of  the  action  {(j).  So  long  as  the  probate  remains  unre- 
pealed, it  cannot  be  impeached  in  the  Temporal  Courts  (r).  The 
validity  of  letters  of  administration  cannot  be  disputed  on  the  ground 
that  theie  is  a  will,  without  first  getting  them  recalled  by  the  Court 
of  Probate  (s).     The  right  and  power  of  an  administrator  is  derived 

(h)  Bearparkv.  Hutchinson,  7  Bing.  178;  Q.  B.  120. 

4  M.  &  P.  848  ;  1  Vict.  c.  26,  s.  6.  (o)   Smith  v.  Milles,  1  T.  R.  480;   Rue  d. 

(i)  Reynolds  v,  Wright,  25  Beav.  100;  27  Bendall  v.  Summerset,   2  W,  Blac.  692;  5 

L.  J.,  Ch.  392.  Burr,  2608  ;  Cole  Ejec.  534. 

{k)  Dyer,  275  ;  Shep.  Touch.  469,  {p)  Rex  v.  Netherseal,  4  T.  R.  258. 

(0  4  Co,  R.  63  ;  Shep.  Touch.  469.  (9)  Hensloe's  case,  9  Co.  R.  38  a ;  Thnmp- 

(m)  Lit.   £.   740;    10  Co.    R.   87;    Shep.  son  v,  Reynolds,  3  C.  &  P.  123;    Webb  v. 

Touch.  469 ;  1  Wms.  Exors.  597  (5th  ed.).  Adkins,  14  C.  B.  401  ;  Cole  Ejec.  534. 

(n)  Hensloe's  case,  9  Co.  R.  38  a  ;  1  Wms.  (r)  Allen  v.  Dundas,  3  T.  R.  125, 

Exors.  255  (5th  ed.);  Cole  Ejec.  534  ;  Pern-  (s)  Prosser  v.  Wagner,  1  C,  B.,  N.  S,  289 ; 

berton  v.  Chapman,  7  E,  &  B.  218  ;  26  L.J,,  26  L.  J,,  C,  P.  81. 
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Where  Lease- 
hold Property 
vests  in  Per- 
sonal Repre- 
sentatives. 


Where  Inte- 
rests in  Yearly 
Tenancies 
vest  in  Per- 
sonal Repre- 
sentatives. 


Extent  of  the 
Rights  of 
Personal  Re- 
presentatives. 


wholly  from  the  letters  of  admhiistration  (/).  An  administrator  can- 
not bind  the  testator's  estate  by  any  assent  to  the  application  or  dis- 
posal thereof,  before  obtaining  letters  of  administration,  which  do  not 
relate  back  (ii).  An  executor  de  son  tort,  to  whom  administration  is 
subsequently  granted,  may  repudiate  an  agreement  made  by  him,  to 
surrender  a  term  of  years  vested  in  the  intestate  (x). 

If  the  testator  die  in  possession  of  a  term  of  years,  it  shall  vest  in 
the  executor ;  and  although  it  be  worth  nothing,  he  cannot  waive  it, 
for  he  must  renounce  the  executorship  in  toto,  or  not  at  all  ( 3/).  So 
with  respect  to  an  administrator.  Terms  of  years  belonging  to  a 
testator  or  intestate  vest  in  his  executor  or  administrator  without  any 
entry  (z). 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties 
please,  if  the  tenant  die,  his  personal  representative  has  the  same 
interest  in  the  land  as  he  had  (a).  Where  a  tenant  from  year  to  year 
died,  and  a  regular  notice  to  quit  was  served  on  the  -widow,  who  re- 
mained in  possession;  it  was  held  that  the  landlord  might  recover  in 
ejectment,  unless  it  were  shown  that  some  other  person,  and  not  the 
widow,  was  executor  or  administrator  of  the  tenant;  and  that  it  was 
not  incumbent  on  the  landlord  to  show  that  she  was  either  (5).  In 
the  absence  of  evidence  to  the  contrary  she  was  presumed  to  be  in 
possession  as  an  assignee  of  the  term  (c). 

An  executor  ,or  administrator  may  charge  others  for  any  debt  or 
duty  due  to  the  deceased,  in  the  same  manner  as  the  deceased  him- 
self might  have  done;  and  the  same  action  which  the  deceased  might 
have  had,  the  executor  or  administrator  may  generally  have  also: 
therefore  he  may  have  an  action  of  account,  or  for  use  and  occupation 
of  his  testator's  or  intestate's  premises ;  or  an  ejectment  for  a  term 
which  has  not  expired,  provided  there  be  no  outstanding  under- 
lease (t/).  An  action  of  debt,  also,  for  rent  in  arrear  in  the  lifetime  of 
the  deceased,  may  be  brought  by  his  executor  or  administrator ;  for  if 
any  rent  or  arrears  of  rent  be  due  to  him  upon  a  grant  of  rent  out  of 
his  land,  or  reservation  of  rent  upon  any  estate  made  by  him  of  land; 
in  these  cases  his  executor  or  administrator  may  have  an  action  of 
debt  for  this  rent,  or  may  distrain  for  it,  so  long  as  the  land  that  is 
chargeable  with  the  rent,  and  out  of  which  it  issues,  is  in  the  posses- 
sion of  him  who  ought  to  pay  it,  or  in  the  possession  of  any  one  who 
claims  by  or  under  him.  An  executor  of  a  lessor  may  sue  the  lessee 
lor  breach  of  a  covenant  not  to  fell,  stub  up,  lop  or  top  timber  trees, 


(0  Shep.  Touch.  474;  1  Wins.  Exors. 
352,  556  (5th  ed.). 

(w)  Morgan  v.  Thovias,  8  Exch.  302. 

{x)  Doe  d.  Hornby  v.  Glenn,  1  A.  &  E. 
49  ;  3  N.  &  M.  837. 

(y)  Hellier  x.Cashard,  1  Sid.  266;  1  Lev. 
127  ;  Ruber y  v.  Stevens,  4  B.  &  Ad.  244. 

(2)  Wollaston  v.  HakewiU,  3  M.  &  G. 
297;  3  Scott,  N.  R.  593;  Atkins  v.  Hum- 
phreys, 2  C.  B.  654  ;  3  D.  &  L.  612. 


(a)  Doe  d.  Shore  v.  Porter,  3  T.  R.  13  ; 
James  v.  Dean,  11  Ves.  391;  Mackay  V. 
Mackreth,  4  Doug.  213;  2  Chit.  461  ;  Rex  v. 
Great  Glenn,  5  B.  cV  Ad.  188 ;  Thompson  V. 
Thompson,  9  Price,  464;  Cole  Ejec.  441. 

(6)  Rees  d.  Mears  v.  Perroti,  4  C.  &  P. 
230. 

(c)  Cole  Ejec.  46,  224. 

{d)  Shep.  Touch.  481. 
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excepted  out  of  the  demise,  the  breach  having  been  committed  in  the   Chapter  VI. 
lifetime' of  the  lessor  (e).    So  the  executor  of  a  tenant  for  life  may  sue  ^^^'    


for  breach  of  a  covenant  to  repair,  committed  by  the  lessee  in  the 
lifetime  of  the  testator  (/).  Formerly  an  executor  or  administrator 
could  not  charge  another,  or  have  any  action  against  him,  for  a  per- 
sonal wrong  done  to  the  testator,  the  maxim  being  actio  personalis 
inoritur  cum  persona ;  but  now  by  3  &  4  Will.  4,  c,  42,  s.  2,  executors 
and  administrators  may  bring  actions  for  injuries  to  the  real  estate  of 
the  deceased  committed  within  six  months  before  his  death. 

An  executor  or  administrator  may  be  charged  as  such  for  any  debt  Extent  of  the 
or  duty  due  from  the  deceased,  so  far  as  he  has  assets  ;  but  not  upon  personal  Re- 
any  implied  covenant  or  covenant  in  law(^)  which  is  not  broken  until  presentatives. 
after  the  death  of  the  testator  or  intestate  {h).  If  a  lease  for  years  be 
made  rendering  rent,  and  the  rent  be  in  arrear,  and  the  lessee  die,  his 
executor  or  administrator  shall  be  charged  with  the  payment  of  the 
arrears  out  of  his  assets  (i).  For  subsequent  rent  he  may  be  charged 
either  as  executor  (or  administrator),  during  the  term(/i)  or  personally 
as  an  assignee  of  the  term,  even  when  he  has  not  entered  to  take  pos- 
session of  the  demised  premises  (I).  A  declaration  charging  that  on, 
&c.,  a  lease  became  vested  in  the  defendant  "  by  assignment  thereof 
then  made"  is  supported,  without  proof  of  an  assignment  in  fact  by 
evidence,  that  the  lease  vested  in  the  defendant  as  an  executor  de  son 
tort  (m).  An  executor  or  administrator  may  discharge  himself  from 
personal  liability  as  assignee  of  the  term  by  an  assignment  over,  even 
to  a  pauper  («).  If,  however,  the  premises  were  of  greater  annual 
value  than  the  rent,  such  an  assignment  would  amount  to  a  de- 
vastavit :  whereas  if  the  premises  were  of  less  annual  value  than  the 
rent  he  might,  perhaps,  be  held  guilty  of  a  devastavit  if  he  omitted  to 
make  such  an  assignment  (o).  The  proper  course  now  to  be  pursued 
is  that  pointed  out  in  22  &  23  Vict.  c.  35,  s.  27  (p).  But  that  enact- 
ment does  not  extend  to  leases  made  before  13th  August,  1859,  when 
the  act  passed  {q).  In  cases  to  which  that  act  does  not  apply,  or 
where  it  is  not  pursued,  an  executor  or  administrator  sued  as  an  as- 
signee of  the  term  and  who  has  not  assigned  over,  may  plead  except  as 
to  £ (being  the  full  actual  value  of  the  demised  premises  during 

(e)  Raymond  v.  Fitch,  2  C,  M.  &  R.  588  ;  (/)    WoUaston  v.  HakeivUl,  3  M.  &  G.  297; 

5  Tyr.  985.  3  Scott,  N.  R.  593 ;  Nation  v.  Tozer,  1  C, 

(/)  Ricketts  V.  Weaver.  12  M.&W.  718;  M.  &  R.  172;    4  Tyr.  561;    Green  v.  Ld. 

Noble  V.  Cass,  2  Sim.  343  ;   1  Wms.  Exors.  Listowell,  2   Ir.  Law  R.  384  ;   Ackland  v, 

750  (5th  ed.).  Privg,  2  M.  &  G.  937;  Lyddall  v.  Dunlop, 

{g)  Ante,  116.  1  Wils.  4,  5 ;  1  Wms.  Saund.  1,  note  (1). 

(h)  Adams  v.  Gibney,  6  Bing.  656  ;  2  Wms.  (w)  Patdl  v.  Simpson,  9  Q.  B.  365. 

Exors.  1586  (5th  ed.).  (n)   Pitcher  v.  Tovey,  4  Mod.  7L;    Taylor 

(t)  Fruen  V.  Porter,   1   Sid.  379;   1   Roll.  v.  Shum,  1  B.  &  P.  21  ;   Wilson  v.  Wigg,  10 

Abr.  603  (S.),  pi.  9;   2  Wms.  Exors.  1587  East,  315  ;   Rowley  v.  Adams,  4  My.  &  Cr. 

(5th  ed.).  534. 

(k)  Coghil    V.   Freelote,    3     Mod.    325;  (o)  Rowley  v.  Adams,  ^  My.  Si  Cv.  5Z^. 

Pitcher  V.  Tovey,  4  Mod.  76 ;  1  Wms.  Saund.  (p)  Post,  232. 

241  b,  note  (5)  ;   2  Wms.  Exors.  1587  (5th  (9)  Dodson  v.  Sammell,  29  L.  J.,  Ch.  335; 

ed.).  6  Jur.  N.  S.  137. 
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the  period  iu  respect  of  which  the  rent  is  chiimed,  and  which  should 
be  paid  into  court,  or  otherwise  answered),  that  the  term  did  not  vest 
in  him  by  assignment  otherwise  than  as  executor  or  administrator, 
and  that  he  has  not  at  any  time  since  the  death  of  the  lessee  received 
or  derived,  nor  could  he  during  any  part  of  that  time  receive  or  derive 
any  profit  from  the  said  demised  premises,  except  sums  amounting  to 
the  sum  so  excepted  as  aforesaid,  and  that  the  said  demised  premises 
have  not  since  the  death  of  the  lessee  yielded  any  profit  whatever 
except  to  the  amount  so  excepted  as  aforesaid ;  and  that  the  defend- 
ant had  not  at  the  commencement  of  the  suit,  nor  has  he  since  had, 
nor  has  he  any  goods  or  chattels  which  were  of  the  lessee  at  the  time 
of  his  death  in  the  hands  of  the  defendant  as  executor  (or  adminis- 
trator) as  aforesaid  to  be  administered  (r).  But  no  such  defence  is 
available  in  an  action  for  non-repairs,  or  for  other  breaches  of  cove- 
nant running  with  the  land  (not  being  for  non-payment  of  rent)  (s). 
Where  the  declaration  contains  both  set  of  counts,  the  special  plea 
above  mentioned  should  be  confined  to  the  count  for  non-payment  of 
rent  {t).  If  issue  be  taken  on  the  alleged  value  of  the  premises  the 
question  will  be  whether  they  were  of  any  annual  value  (u),  or  of  any 
value  beyond  the  sum  excepted  out  of  the  plea  and  paid  into  court  or 
otherwise  answered.  In  estimating  such  value  the  jury  must  calculate 
according  to  the  actual  annual  value  of  the  premises,  supposing  them 
to  be  kept  in  proper  repair  according  to  the  covenants  in  the  lease, 
and  without  deducting  any  loss  occasioned  by  the  insolvency  of  the 
tenant,  or  the  non-payment  of  the  rent  by  him  {x). 

An  executor  or  administrator  cannot  be  sued  as  assignee  of  the 
term  where  the  testator  or  intestate  has  assigned  it ;  nor  for  causes  of 
action  which  accrue  after  the  executor  or  administrator  has  himself 
assigned  it  over :  but  he  will  continue  liable  as  executor  or  adminis- 
trator in  respect  of  any  other  assets,  notwithstanding  any  such  assign- 
ment (3/).  An  executor  of  a  termor  cannot  waive  the  term,  but  he 
mUvSt  either  renounce  or  accept  the  executorship  in  toto  (z).  So  with 
respect  to  an  administrator  (a).  The  term  vests  in  the  executor  or 
administrator  as  assignee  thereof  without  any  entry  by  him  (6).  He 
will  be  liable  for  all  breaches  of  covenant  to  repair,  &c,  which  occur 


(r)  Bullen  &  L.  pi.  340;  Billinghurst  v. 
Spearman,  1  Salk.  297  ;  Buckley  v.  Porter,  1 
Salk.  317;  Ruhery  v.  Stevens,  4  B.  &  Ad. 
241  ;  1  N.  &  M.  85  ;  Held  v.  Ld.  Tenterden, 
4  Tyr.  Ill;  Hurnidge  v.  Wilson,  11  A.  &  E. 
645  ;  3  P.  &  D.  641  ;  WoUaston  v.  Hakewill, 
3  M.  &  G.  297 ;  3  Scott,  N.  R.  593  ;  Hop- 
wood  V.  JVhaley,  6  C.  B.  744;  6  D. 
342. 

(s)   Treemere  v.  Morison,  1   Bing. 
89 ;  4  Moo.  &  Sc.  607. 

(O  Reid  V.  Ld.  Tenterden,  4  Tyr.  111. 

(m)  Rubery  v.  Stevens,  4  B.  &  Ad.  241  ;  1 
N.  &  M.  182. 

(x)  Hornidge  v.  Wilson,  11  A.  &  E.  6^5; 


&  L. 


N.  C. 


3  P.  &  D.  641 ;  Rubery  v.  Stevens,  4  B.  & 
Ad.  241  ;  1  N.  &  M.  182  ;  Reid  v.  Ld.  Ten- 
terden, 4  Tyr.  111. 

(?/)  Hellier  v.  Casbard,  1  Lev.  127  ;  1  Sid. 
26G';  Coghil  v.  Freelove,  3  Mod.  325;  IVilson 
V.  IVigg,  10  East,  315;  Howse  v.  Webster, 
Yel.  103  ;  2  Wms.  Exors.  1585  (5tli  ed.). 

(z)  1  Wms.  Exors.  601  ;  2  Id.  1591  (5tli 
ed.);  Hellier  v.  Casbard,  1  Sid.  266;  1  Lev. 
127;  Billinghurst  v.  Spearman,  1  Salk.  297  ; 
Rubery  v.  Stevens,  4  B.  &  Ad.  244  ;  1  N.  & 
M.  182. 

(a)  Com.  Dig.  tit.  Administrator  (B.  10). 

(6)  WoUaston  v.  Hakewill,  3  M.  &  G, 
297  ;  3  Scott,  N.  R.  593. 
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whilst  he  continues  to  be  such  assignee,  whether  he  has  assets  or   Chapter  VI. 

Sec t  9 

not(c),  and  the  judgment  against  him  as  such  assignee  will  be  de  bonis   '— — 

propriis :  but  where  the  action  is  brought  against  him  as  executor  or 
administrator,  even  for  causes  of  action  which  accrued  in  his  own  time, 
the  judgment  shall  be  de  bonis  testatoris,  et  si  non  de  bonis  propriis  (c?). 
If  sued  for  rent  as  an  executor  or  administrator,  he  cannot  plead  pZewe 
achninistravit,  because    that  would    confess  a  misapplication  of  the 
annual  proceeds,  which  are  in  the  first  instance  appropriated  by  law 
to  the  payment  of  the  rent  and  cannot  legally  be  applied  to  any  other 
purpose  (e).      When  an   executor   takes  leasehold   property  nothing 
shall  be  assets  but  the  profits  above  the  rent:  as  if  the  land  be  worth 
10/.  per  annum  and  bl.  is  reserved,  in  that  case  nothing  shall  be  assets 
but  the  5Z.  above  the  rent  (/").     The  profits  of  the  land  may  be  in- 
adequate to  the  rent :  in  a  variety  of  cases  they  may  be  easily  sup- 
posed insufficient  for  a  given  period,  although  the  lease  may  on  the 
whole  be  beneficial ;    as,  for  instance,  where  rent  is  claimed  for  the 
occupation  of  premises  from  Michaelmas  to  Lady-day,  where  almost 
the  whole  profit  is  taken  in  the  summer, —  as  in  the  case  of  a  lease 
of  tithes,  or  of  such  meadow  grounds  as  are  usually  flooded  in  the 
winter  {g):  so  the  profits  for  a  series  of  years  may  be  less  than  the 
amount  of  the  rent,  although  the  lease  for  the  whole  term  may  be  of 
no  small  value, — as  in  the  case  of  a  lease  of  woods,  which  are  fellable 
only  once  in  eight  or  nine  years,  and  the  felling  has  been  very  recent  (^) ; 
in  these  and  the  like  instances,  the  executor  is  personally  liable  only 
to  the  extent  of  the  profits ;  and  for  such  proportion  of  the  rent  as 
shall  exceed  the  profits,  he  is  chargeable  merely  in  the  capacity  of 
executor,  or,  in  other  words,  as  far  only  as  he  has  assets,  provided  he 
pleads  the  whole  matter  specially  and  accurately  {i).     The  profits  of 
the  land  are  to  be  applied  by  the  executor,  in  the  first  place,  to  the 
discharge  of  the  rent,  and  if  that  fund  prove  insufficient,  the  residue  of 
the  rent  is  payable  out  of  the  general  assets,  and  stands  on  the  same  foot- 
ing with  other  debts  by  specialty ;  and  this  whether  the  rent  be  reserved 
by  lease  in  writing  or  by  parol.     A  lease  belonging  to  an  intestate, 
on  which  another  has  a  lien  is  assets  in  the  hands  of  the  administrator, 
who  has  power  to  redeem  it  as  well  as  to  dispose  of  the  legal  estate  (A). 
So  an  equity  of  redemption  in  a  sum  of  money  charged  on  real  estate 
is  a  legal  asset,  because  the  money  is   recoverable  by  the  executor 

(c)  Buckley  v.  Pirk,  1  Salk.  137  ;  10  Mod.  Wms.  Exors.  1590  (5th  ed.). 
12;  Lyddall  v.  Z)««Zo/),  1  Wils.  4  ;  Bridge-  {h)  Went.    Off.   Ex.    290   (14th   ed.);    2 

7nan  v.  Lightfoot,  Cro.  Jac.  761;   Treemere  v,  Wms.  Exors.  1590  (5th  ed.). 
Morison,  1   Bing.,  N.  C.  97  ;  4  Moo.  &  Sc.  {i)  Buckley  v.  Pirk,  1  Salk.  317 ;  Billing- 

603.  hurst  V.  Spearman,   1   Salk.  297 ;   Ruhery  v. 

{d)  Buckley  v.  Pirk,  1   Salk.  316  ;  Chit.  Stevens,  4  B.  &  Ad.  241  ;   1  N.  &  M.  185  ; 

Forms,  671,  675,  &c.  (8th  ed.).  Hornidge  v.  Wilson,  11  A.  &  E.  645  ;  3  P.  & 

(e)  Buckley  v.  Pirk,  1  Salk.  316.  D.  641  ;  Hopwood  v.  Whaley,  6  C.  B.  744; 

(/)  Margrave's  case,  5  Co.  R.  31  b,  cited  6  D.  &  L.  348;   Collins  v.  Crouch,  13  Q.  B. 

4  B.  &  Ad.  245.  542 ;  Bullen  &  L.  pi.  340-1. 

ig)  Went.   Off.   Ex.  289  (14th   ed.) ;    2  (fr)  Vincent  v.  Sharp,  2  Stark.  507. 
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Set-off  by  Ex- 
ecutors or  Ad- 
ministrators. 


22  Sc  23  Vict, 
c.  35,  s.  27. 
Enabling  Exe- 
cutors and  Ad- 
ministrators to 
get  rid  of  their 
Personal  Lia- 
bility to  Rent 
and  Covenants 
under  Leases 
and  Agree- 
ments for 
Leases. 


Sect.  28.     The 
like  under  Con- 
veyances on 
Chief  Rent  or 
Rent-charges, 
and  Agree- 
ments for  such 
Conveyances. 


virtiile  officii  (/).  An  executor  or  administrator  sued  as  such  may 
set  off  a  debt  due  from  the  plaintiff  to  his  testator  or  intestate  for  use 
and  occupation,  &c.  {m) :  but  not  a  debt  for  money  had  and  received 
by  the  plaintiff  to  the  defendant's  use  as  executor  or  administrator,  or 
for  money  due  from  the  ])laintiff  to  the  defendant  as  executor  or  ad- 
ministrator upon  accounts  stated  between  them,  such  debts  not  being 
mutual  within  the  Statute  of  Set-off  (w). 

By  22  &  23  Vict.  c.  35,  s.  27,  "  where  an  executor  or  administrator, 
liable  as  such  to  the  rents,  covenants  or  agreements  contained  in  any 
lease  (o),  or  agreement  for  a  lease,  granted  or  assigned  to  the  testator 
or  intestate,  whose  estate  is  being  administered,  shall  have  satisfied 
all  such  liabilities  under  the  said  lease,  or  agreement  for  a  lease,  as  may 
have  accrued  due  and  been  claimed  up  to  the  time  of  the  assignment 
hereafter  mentioned,  and  shall  have  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may  be  made  in  respect  of  any  fixed 
and  ascertained  sum  covenanted  or  agreed  by  the  lessee  to  be  laid 
out  on  the  property  demised,  or  agreed  to  be  demised,  although  the 
period  for  laying  out  the  same  may  not  have  arrived,  and  shall  have 
assigned  the  lease,  or  agreement  for  a  lease,  to  a  purchaser  thereof,  he 
shall  be  ai  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as  the  case  may 
be),  of  the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  lease,  or  agreement  for  a  lease;  and  the  executor  or 
administrator  so  distributing  the  residuary  estate  shall  not,  after 
having  assigned  the  said  lease,  or  agreement  for  a  lease,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be  per- 
sonally liable  in  respect  of  any  subsequent  claim  under  the  said  lease, 
or  agreement  for  a  lease;  but  nothing  herein  contained  shall  prejudice 
the  right  of  the  lessor,  or  those  claiming  under  him,  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  person  or  persons  to  or  amongst 
whom  the  said  assets  may  have  been  distributed." 

By  sect.  28,  "  in  like  manner,  where  an  executor  or  administrator 
liable  as  such  to  the  rent,  covenants  or  agreements  contained  in  any 
conveyance  on  chief  rent  or  rent-charge  (whether  any  such  rent  be  by 
limitation  of  use,  grant  or  reservation),  or  agreement  for  such  con- 
veyance, granted  or  assigned  to  or  made  and  entered  into  with  the 
testator  or  intestate  whose  estate  is  being  administered,  shall  have 
satisfied  all  such  liabilities  under  the  said  conveyance,  or  agreement 
for  a  conveyance,  as  may  have  accrued  due  and  been  claimed  up  to 
the  time  of  the  conveyance  hereafter  mentioned,  and  shall  have  set 


H)  Cook  V.  Gregson,  3  Drew.  .547;  25 
L.  J.,  Ch.  706. 

(w)  Gulliver  v.  Gulliver,  1  H.  &  N.  174; 
25  L.  J.,  Ex.  341. 

(«)  2  Geo.  2,   c.  22,   s.   13  ;   Mardall  v. 


Thelluson  (in  error),  6  E.  &  B.  970. 

(o)  Leases  made  before  the  act  (13  Aug. 
1859)  are  not  witliin  this  section;  Dodson 
V.  Snmmell,  29  L.  J.,  Ch.  335  ;  6  Jur.  N.  S. 
137. 
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apart  a  sufficient  fund  to  answer  any  future  claim  that  may  be  made   Chapter  VI. 
in  respect  of  any  fixed  or  ascertained  sum  covenanted  or  agreed  by  the  '— — 


'rantee  to  be  laid  out  on  the  property  conveyed,  or  agreed  to  be  con- 
veyed, although  the  period  for  laying  out  the  same  may  not  have 
arrived,  and  shall  have  conveyed  such  property,  or  assigned  the  said 
agreement  for  such  conveyance  as  aforesaid,  to  a  purchaser  thereof,  he 
shall  be  at  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appro])ria{ing  any  part,  or  any  further  part  (as  the  case  may 
be),  of  the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  conveyance,  or  agreement  for  a  conveyance ;  and  the 
executor  or  administrator  so  distributing  the  residuary  estate  shall 
not,  after  having  made  or  executed  such  conveyance  or  assignment, 
and  having,  where  necessary,  set  apart  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  claim  under  the 
said  conveyance,  or  agreement  for  conveyance;  but  nothing  herein 
contained  shall  prejudice  the  right  of  the  grantor,  or  those  claiming 
under  him,  to  follow  the  assets  of  the  deceased  into  the  hands  of  the 
person  or  persons  to  or  among  whom  the  said  assets  may  have  been 
distributed." 

By  sect.  29,  "  where  an  executor  or  administrator  shall  have  given  Sect.  29.  Ex- 
such  or  the  like  notices  as  in  the  opinion  of  the  court  in  which  the  ministrators 
executor  or  administrator  is  sought  to  be  charged  would  have  been  may  advertise 
given  by  the  Court  of  Chancery  in  an  administration  suit,  for  credi-  and  afterwards 
tors  and  others  to  send  in  to  the  executor  or  administrator  their  claims  distribute 

.  Residue. 

against  the  estate  of  the  testator  or  mtestate,  such  executor  or  ad- 
ministrator shall,  at  the  expiration  of  the  time  named  in  the  said 
notices,  or  the  last  of  the  said  notices,  for  sending  in  such  claims,  be 
at  liberty  to  distribute  the  assets  of  the  testator  or  intestate,  or  any 
part  thereof,  amongst  the  parties  entitled  thereto,  having  regard  to 
the  claims  of  which  such  executor  or  administrator  has  then  notice, 
and  shall  not  be  liable  for  the  assets,  or  any  part  thereof,  so  distri- 
buted, to  any  person  whose  claim  such  executor  or  administrator 
shall  not  have  had  notice  at  the  time  of  distribution  of  the  said  assets, 
or  any  part  thereof,  as  the  case  may  be;  but  nothing  in  the  present 
act  contained  shall  prejudice  the  right  of  any  creditor  or  claimant  to 
follow  the  assets,  or  any  part  thereof,  into  the  hands  of  the  person 
or  persons  who  may  have  received  the  same  respectively." 

By  sect.  30,  "  any  trustee,  executor  or  administrator  shall  be  at  Sect.  .30. 
liberty,  without  the  institution  of  a  suit,  to  apply  by  petition  to  any  vice"or"Direc"- 
iudoe  of  the  High  Court  of  Chancery,  or  by  summons  on  a  written  t'o"  of  a  Judge 

^  ,      •     1  ,         1  r         1  •    •  1    •  in  Chancery 

Statement  to  any  such  judge  at  chambers,  tor  the  opmion,  advice  or  ^ay  be  ob- 
direction  of  such  judge  on  any  question  respecting  the  management  tamed  by  Ex- 
or  administration  of  the  trust  property  or  the  assets  of  any  testator  or  ministrators  in 
intestate ;  such  application  to  be  served  upon  or  the  hearing  thereof  banner  mf 

certain  Points. 
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Chapter  VI.  vii'tute  officii  (/).  An  executor  or  administrator  sued  as  such  may 
^^^^'  ^'       set  off  a  debt  due  from  tlie  plaintiii'  to  liis  testator  or  intestate  for  use 

Set-off  by  Ex-  and  Occupation,  <S:c.  (m) :  but  not  a  debt  for  money  had  and  received 

mhiistrators.  '  '^Y  ^^^  plaintiff'  to  the  defendant's  use  as  executor  or  administrator,  or 
for  money  due  from  tlie  plaintiff  to  the  defendant  as  executor  or  ad- 
ministrator upon  accounts  stated  between  them,  such  debts  not  beino- 
mutual  within  the  Statute  of  Set-off  (?i). 

'22  &  23  Vict.         By  22  &;  23  Vict.  c.  35,  s.  27,  "  where  an  executor  or  administrator, 

c   35    s   ''7  •        1 

Enabling  Exe-  hable  as  such  to  the  rents,  covenants  or  agreements  contained  m  any 
cutors  and  Ad-  lease  (o),  or  agreement  for  a  lease,  granted  or  assigned  to  the  testator 

niinistrators  to  .  ,  ,    ,      •      i     •  i      •    •    ,         i       i     n    i  ,•   n     i 

get  rid  of  tbeir  or  uitestate,  whose  estate  is  being  administered,  shall  have  satisfied 
Personal  Lia-     ^jj  g^^.]^  liabilities  under  the  said  lease,  or  agreement  for  a  lease,  as  may 

bihtv  to  Rent  .  .  .  " 

and  Covenants  have  accrued  due  and  been  claimed  up  to  the  time  of  the  assignment 
and  Ao-ree-'^^  hereafter  mentioned,  and  shall  have  set  apart  a  sufficient  fund  to 
mentsfor  answer  any  future  claim  that  may  be  made  in  respect  of  any  fixed 

and  ascertained  sum  covenanted  or  agreed  by  the  lessee  to  be  laid 
out  on  the  property  demised,  or  agreed  to  be  demised,  although  the 
period  for  laying  out  the  same  may  not  have  arrived,  and  shall  have 
assigned  the  lease,  or  agreement  for  a  iease,  to  a  purchaser  thereof,  he 
shall  be  ai  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as  the  case  may 
be),  of  the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  lease,  or  agreement  for  a  lease ;  and  the  executor  or 
administrator  so  distributing  the  residuary  estate  shall  not,  after 
having  assigned  the  said  lease,  or  agreement  for  a  lease,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be  per- 
sonally liable  in  respect  of  any  subsequent  claim  under  the  said  lease, 
or  agreement  for  a  lease;  but  nothing  herein  contained  shall  prejudice 
the  right  of  the  lessor,  or  those  claiming  under  him,  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  person  or  persons  to  or  amongst 
whom  the  said  assets  may  have  been  distributed." 
Sect.  28.  The  By  sect.  28,  "  in  like  manner,  where  an  executor  or  administrator 
Ltl^J^lV^^^'  liable  as  such  to  the  rent,  covenants  or  agreements  contained  in  any 

vt-ydriccs  on  ^  <_j  */ 

Chief  Rent  or    conveyance  on  chief  rent  or  rent-charge  (whether  any  such  rent  be  by 

Rent-charges,     ,...„  ,  .^.  .    ^  i. 

and  Agree-  hmitation  oi  use,  grant  or  reservation),  or  agreement  tor  such  con- 
inents  for  such   yevance,  granted  or  assigned  to  or  made  and  entered  into  with  the 

Conveyances.  •'  °  ,  ...  i      •    ■  i       i     n    i 

testator  or  intestate  whose  estate  is  being  administered,  shall  have 
satisfied  all  such  liabilities  under  the  said  conveyance,  or  agreement 
for  a  conveyance,  as  may  have  accrued  due  and  been  claimed  up  to 
the  time  of  the  conveyance  hereafter  mentioned,  and  shall  have  set 

(O   Cook  V.  Gregson,   3    Drew.  547  ;    25  Thelluson  (in  error),  6  E.  &  B.  976. 

L.  J.,  Ch.  708.  (o)  Leases  made  before  the  act  (13  Aug. 

(m)  Gulliver  v.  Gulliver,  1  H.  &  N.  174- ;  1859)  are  not  within  this  section;   Dodson 

25  L.  J.,  Ex.  341.  V.  Sammell,  29  L.  J.,  Ch.  335  ;  6  Jur.  N.  S. 

(«)  2  Geo.  2,   c.  22,   s.   13;   Mardall  v.  137. 
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apart  a  sufficient  fund  to  answer  any  future  claim  that  may  be  made   Chapter  VI. 

in  respect  of  any  fixed  or  ascertained  sum  covenanted  or  agreed  by  the  '— — 

jrrantee  to  be  laid  out  on  the  property  conveyed,  or  agreed  to  be  con- 
veyed, although  the  period  for  laying  out  the  same  may  not  have 
arrived,  and  shall  have  conveyed  such  property,  or  assigned  the  said 
aoreement  for  such  conveyance  as  aforesaid,  to  a  purchaser  thereof,  he 
shall  be  at  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as  the  case  may 
be),  of  the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  conveyance,  or  agreement  for  a  conveyance ;  and  the 
executor  or  administrator  so  distributing  the  residuary  estate  shall 
not,  after  having  made  or  executed  such  conveyance  or  assignment, 
and  having,  where  necessary,  set  apart  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  claim  under  the 
said  conveyance,  or  agreement  for  conveyance;  but  nothing  herein 
contained  shall  prejudice  the  right  of  the  grantor,  or  those  claiming 
under  him,  to  follow  the  assets  of  the  deceased  into  the  hands  of  the 
person  or  persons  to  or  among  whom  the  said  assets  may  have  been 
distributed." 

By  sect.  29,  "  where  an  executor  or  administrator  shall  have  given  Sect.  29.  Ex- 
such  or  the  like  notices  as  in  the  opinion  of  the  court  in  which  the  n^inistra*tors 
executor  or  administrator  is  sought  to  be  charged  would  have  been  may  advertise 

.  1      .    .  .  .       r  J-      for  Creditors. 

given  by  the  Court  of  Chancery  m  an  admmistration  suit,  tor  credi-  and  afterwards 

tors  and  others  to  send  in  to  the  executor  or  administrator  their  claims  distribute 

Residue. 

against  the  estate  of  the  testator  or  intestate,  such  executor  or  ad- 
ministrator shall,  at  the  expiration  of  the  time  named  in  the  said 
notices,  or  the  last  of  the  said  notices,  for  sending  in  such  claims,  be 
il  at  hberty  to  distribute  the  assets  of  the  testator  or  intestate,  or  any 
part  thereof,  amongst  the  parties  entitled  thereto,  having  regard  to 
the  claims  of  which  such  executor  or  administrator  has  then  notice, 
and  shall  not  be  liable  for  the  assets,  or  any  part  thereof,  so  distri- 
buted, to  any  person  whose  claim  such  executor  or  administrator 
shall  not  have  had  notice  at  the  time  of  distribution  of  the  said  assets, 
or  any  part  thereof,  as  the  case  may  be ;  but  nothing  in  the  present 
act  contained  shall  prejudice  the  right  of  any  creditor  or  claimant  to 
follow  the  assets,  or  any  part  thereof,  into  the  hands  of  the  person 
or  persons  who  may  have  received  the  same  respectively." 

By  sect.  30,  "  any  trustee,  executor  or  administrator  shall  be  at  Sect.  30. 
liberty,  without  the  institution  of  a  suit,  to  apply  by  petition  to  any  victor  Direc- 
iudg;e  of  the  Hiofh  Court  of  Chancery,  or  by  summons  on  a  written  tion  of  a  Judge 

°  *=  1         1  r         1  •    •  J    •  '"  Chancery 

statement  to  any  such  judge  at  chambers,  lor  the  opmion,  advice  or  may  be  ob- 
direction  of  such  judge  on  any  question  respecting  the  management  p^^uTors'or  A^d 
or  administration  of  the  trust  property  or  the  assets  of  any  testator  or  ministrators  in 
intestate ;  such  application  to  be  served  upon  or  the  hearing  thereof  ^anne™  cni' 

certain  Points. 
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Chapter  VI.    to  be  attended  by  all  persons  interested  in  such  application,  or  such  of 

— —  them  as  the  said  judge  shall  think  expedient;  and  the  trustee,  executor 

or  administrator  acting  upon  the  opinion,  advice  or  direction  given  by 
the  said  judge  shall  be  deemed,  so  far  as  regards  his  own  responsi- 
bility, to  have  discharged  his  duty  as  such  trustee,  executor  or  ad- 
Proviso.  ministrator  in  the  subject-matter  of  the  said  application :    provided 

nevertheless,  that  this  act  shall  not  extend  to  indemnify  any  trustee, 
executor  or  administrator  in  respect  of  any  act  done  in  accordance 
with  such  opinion,  advice  or  direction  as  aforesaid,  if  such  trustee, 
executor  or  administrator  shall  have  been  guilty  of  any  fraud  or 
wilful  concealment  or  misrepresentation  in  obtaining  such  opinion, 
Costs.  advice  or  direction ;   and  the  costs  of  such  application  as  aforesaid 

shall  be  in  the  discretion  of  the  judge  to  whom  the  said  application 
shall  be  made." 
23  &  24  Vict.         By  23  &  24  Vict.  c.  38,  s.  9,  "  where  any  trustee,  executor  or  ad- 
The  Petition      ministrator  shall  apply  for  the  opinion,  advice  or  direction  of  a  judge 

or  Statement      gf  the  Court  of  Chancery  under  the  thirtieth  section  of  the  act  twenty- 
must  be  signed  i-ipi  hit    •  ^  ■ 
by  Counsel  J       second  and  twenty-third  of  her  present  Majesty,  chapter  thu'ty-five, 

the  petition  or  statement  shall  be  signed  by  counsel,  and  the  judge  by 

whom  it  is  to  be  answered  may  require  the  petitioner  or  applicant  to 

and  supported    attend  him  by  counsel  either  in  chambers  or  in  court,  where  he  deems 

by  Counsel  if       .  i  i  •  r  i  ?> 

required.  ^^  necessary  to  have  the  assistance  oi  counsel. 

Before  the  passing  of  this  act,  where  leaseholds  of  which  the  tes- 
tator was  lessee  were  specially  bequeathed  by  him,  his  executors  were 
entitled  to  an  indemnity  out  of  the  general  estate  against  liability  on  the 
covenants,  if  the  leaseholds  did  not  afford  or  the  legatee  could  not 
give  a  sufficient  indemnity,  and  that  notwithstanding  the  property  was 
sold  under  the  direction  of  the  Court  of  Chancery  (p).  But  where 
leaseholds  of  which  the  testator  was  assignee  were  sold,  there  were 
no  further  liabilities  against  which  the  executors  could  require  in- 
demnity {q). 

Party  Walls.  An  executor  or  administrator  of  a  lessor  may  be  obliged  to  contri- 

bute as  owner  towards  the  rebuilding  of  a  party  wall  under  the  old 
Building  Act,  though  no  otherwise  owner  than  as  executor  or  ad- 
ministrator, and  though  he  has  no  assets  to  meet  the  expense  (r)- 

Use  and  Occu-  Actions  for  use  and  occupation  by  and  against  executors  and  ad- 
ministrators will  be  treated  of  hereafter  (s).  Where  there  was  a  lease 
by  deed,  and  on  the  death  of  the  lessee  her  son  applied  to  the  lessor 
to  become  tenant  on  the  same  terms  as  the  lessee,  and  was  accepted ; 
it  was  held,  in  an  action  for  use  and  occupation  against  the  son,  to 
whom,  jointly  with  another,  letters  of  administration  had  been  granted 
to  the  estate  of  his  mother  after  the  commencement  of  the  action,  that 

(p)  Garratl   v.  Lancefield,  2  Jur.  N.  S.  (r)   Thacker  v.  Wilson,  3  A.  &  E.  142 ;  4  j 

177  ;  Brewer  v.  Pocock,  23  Beav.  310.  N.  &  M.  658. 

(q)  Garratl  v.  Lancefield,  supra.  {s)  Chap.  XVIII.  Sect.  2(b),  Sect  3(k). 
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it  was  a  question  for  the  jury,  whether  the  defendant  occupied  as    Chapter  VI. 

•  S  ECT     Q 

assignee  of  the  lease  or  upon  a  fresh  taking  (t).  U — 

Formerly  an  executor  or  administrator  could  not  be  charged  in  any  Wrongs  to 
case  for  any  personal  wrong  done  by  the  deceased,  and  therefore  no  ni^tted^jfyThe' 
action  could  be  brought  against  him  for  any  such  cause  ;  as  for  cutting  Testator  or 
down  trees,  or  for  suffering  his  cattle  to  eat  up  the  plaintilf's  grass : 
but  now,  by  3  &;  4  Will.  4,  c.  42,  s.  2,  executors  or  administrators  may 
be  sued  for  any  wrong  committed  by  the  deceased  to  property  within 
six  months  before  his  death  (ii). 


Sect.  10. — Sale  of  Interest  in  Real  Property. 
(a)   Operation  of  the  Statute  of  Frauds. 

The    provisions    of  the    Statute   of   Frauds   concerning   contracts  29  Car.  2,  c. 3, 
relating  to  land  have  been  already  stated  {x),  and  will  be  more  fully  ^^-  ^~** 
considered  hereafter  {y).     But  some  of  the  decisions  thereon  may  be 
here  conveniently  mentioned. 

No  action  can  be  maintained  on  any  contract  within  the  statute  for  Actions  for 
non-performance  thereof,  or  of  any  part  thereof,  unless  there  has  been  ^n° "''of  Con' 
a  complete  agreement  in  writing,  or  some  memorandum  or  note  tracts  within 
thereof,  mentioning  all  the  material  terms  and  sufficient  to  satisfy  the 
statute  {z).  But  two  or  more  writings  sufficiently  referring  to  each  other, 
or  a  series  of  letters  containing  proposals  and  counter-proposals,  and 
concluding  with  a  pure  and  simple  acceptance  of  the  terms  last  proposed, 
may  amount  to  sufficient  written  evidence  to  satisfy  the  statute  (a). 
Two  memorandums,  one  signed  by  the  vendor,  saying,  "  I  agree  to 
sell  the  house  and  fixtures.  No.  163,  Piccadilly,  to  commence  from  the 
1st  day  of  January  next,  for  60/.,"  and  the  other  signed  by  the  pur- 
chaser, "  I  agree  to  purchase,"  &c.  (as  above),  may  be  sufficient;  but 
not  if  the  contract  is  only  for  the  residue  of  an  unexpired  term  which  is 
not  mentioned  (6).  The  agreement,  note  or  memorandum  need  not 
be  signed  by  both  parties,  but  only  "  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  lawfully  authorized  "  (c).  A 
written  proposal,  containing  the  terms  of  a  proposed  contract,  signed 
by  the  defendant,  and  orally  assented  to  by  the  plaintiff,  is  suffi- 
cient {d).     A  Court  of  Equity  will  decree  the  specific  performance  of 

(0  Druni  Lane  Theatre  Co.  v.  Chapman,  Lavey  v.  Turley,  6   H.  &  N.  239;   Hodgson 

1  C.  &  K.  14.  V.  Johnson,  E.,  B.  &  E.  685  ;  5  Jur.  N.  S. 

(u)  Powell  V.  Rees,  7  A.  &  E.  426;  2  N.  290. 

&  p.  571.  (a)  Chap.  XXV.  Sect.  1. 

(.r)  Ante.  78,  194.  (6)  Hughes  v.  Parker,  8  M.  &  W.  244;  1 

(y)  Chap.  XXV.  Sect.  1.  Dowl.,  N.  S,  80;  and  see  Bayley  v.  Fitz- 

{z)  Earl  of  Falmouth   v.  Thomas,  1  Cr.  &  maurice  (in  error),   8  E.  &  B.  664;    Cowley 

Mee.  89 :  3  tyr.  26  ;  Mechelen  v.  Wallace,  7  v.  Watts,  17  Jur.  172,  Rolls. 

A.  &  E.  49;   2  N.  &  P.   224;    Bitttemere  v.  (c)  Ante,  78;    Gosbell  v.  Archer,  2  A.  & 

Hayes,  5  M.  &  W.  456  ;  7  Dowl.  488  ;  Cock-  E.  500  ;   Laythorp  v.  Bryant,  2  Bing.  N.  C. 

ing  V.  Ward,  1  C.  B.  858;  Vaughan  v.  Han-  735. 

cock,  3  C.   B.  766  ;   Kelly,  app.,    Webster,  (d)   Smith  v.  Neale,  2  C.  B.,  N.  S.  67  ;  26 

resp.,  12  C.  B.  283;   Smart  v.  Harding,  15  L.  J.,   C.   P.    143;    The  Liverpool  Borough 

C.  B.  652;   Green  v.  Saddinston,  7  E.  &  B.  Bank  v.  Eccles,  4  H.  &  N.  139;   28  L.  J., 

503  ;  Westlake  v,  Adams,  5  C.  B.,  N.  S.  248  ;  Exch.  122. 
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Chapter  VI. 
Sect.  10. 


Cases  within 
the  Statute. 


a  contract  not  signed  by  the  plaintiff (e).  An  agent  who  signs  need 
not  be  authorized  in  writing  (/).  But  his  authority  to  sign  such 
contract  must  be  ])roved  if  disputed  {()).  Proof  of  a  subsequent 
ratification  will  be  sufficient  evidence  of  a  prior  authority  (/<).  On 
the  other  hand,  a  revocation  by  parol  of  any  such  authority  may  be 
proved  (i).  When  the  agent  signs  in  his  own  name  only,  j^arol  evidence 
of  the  agency  is  admissible  for  or  against  his  principal ;  but  not  to 
exonerate  the  agent  from  his  personal  liability  {h). 

Where  A.,  being  possessed  of  a  messuage  and  premises  for  the 
residue  of  a  certain  term  of  years,  agreed  with  B.  to  relinquish  pos- 
session to  him  and  to  suffer  him  to  become  tenant  of  the  premises  for 
the  residue  of  the  term,  in  consideration  of  B.'s  paying  a  sum  of 
money  towards  completing  certain  repairs  of  the  premises  : — held,  that 
this  was  an  agreement  relating  to  the  sale  of  an  interest  in  land  within 
the  statute,  and  that  the  objection  might  be  raised  under  a  plea  denying 
the  promise  as  alleged  (/).  Where  A.,  being  tenant  under  a  parol 
agreement  for  a  seven  years'  lease,  agreed  to  give  up  the  immediate 
possession  thereof  to  B.,  in  order  that  B.  might  enter  thereon  as 
tenant;  in  consideration  whereof,  atid  also  as  a  compensation  for 
certain  improvements  made  by  A.,  and  for  the  value  of  certain  articles 
left,  B.  agreed  to  pay  A.  100/.  A.  accordingly  relinquished  and  gave 
up  possession  of  the  premises  to  B.,  who  was  thereupon  accepted  as 
tenant  from  year  to  year,  at  a  different  rent  from  that  formerly  paid 
by  A. :  and  B.  afterwards,  in  part  performance  of  the  agreement  on 
his  part,  paid  A.  51/.  In  an  action  to  recover  the  balance  of  the 
100/, :  — held,  that  the  contract  was  within  the  statute,  and  consequently 
that  the  plaintiff  was  not  entitled  to  recover  {m).  So,  in  consideration 
that  A.,  who  was  in  the  possession  and  occupation  of  premises  wherein 
he  carried  on  the  business  of  a  milkman,  would  yield  up  the  posses- 
sion and  occupation  of  the  said  premises  to  B.,  and  permit  him 
thenceforth  to  occupy  the  same,  and  would  assign  over  to  B.  all  his 
property  in  the  stock  and  plant  and  deliver  the  same  to  B.,  the  latter 
promised  to  pay  a  certain  sum: — held,  that  this  was  a  contract  for  an 
interest  in  or  concerning  lands  within  the  statute  {n).  An  agreement 
to  let  a  house  and  to  send  in  certain  furniture  within  a  reasonable 
time,  is  within  the  statute  (o).     Where  the  plaintiff  agreed  to  let  a 


(«)  Boys  V.  Jiierst,  6  Madd.  323;  Butler 
V.  Pou'is,  2  Collier,  161  ;  Dart,  V.  &  P.  676; 
post,  Chap.  XXV. 

(if )  Coles  V.  Trecothicl;,  9  Ves.  234,  250  ; 
Clinan  v.  Cooke,  1  Sell.  &  Lef.  22  ;  Di/as  v. 
Cniise,  2  Jon.  &:  Lat.  461. 

(g)  Blore  V.  Sutton,  3  Mer.  237  i  Ridsmnj 
V.  Wharton.  3  De  G.,  M.  &  G.  677;  27  L.  J., 
Ch.  46;  6  H.  L.  Cas.  238;  Firth  v.  Green- 
wood, 1  Jur.  N.S.  806,  Wood,  V.-C;  Forster 
V.  Rowland,  30  L.  J.,  Ex.  396;  Oxcnham  v. 
Smythe,  31  L.  J.,  Ex.  110. 

{h)  Maclean  v.  Dunn,  4  Bing.  722  ;  Ridfi- 
way  V.    Uliarton,  6  H.  L.  Cas.  238,   296; 


Bayley,  Bart.,  v.  Fitzmaurice,  8  E.  &  B. 
664;  "Fry,  s.  355. 

(0  Rex  V.  IVaU,  11  Price,  508  ;  Manser 
V.  Back,  6  Hare,  443. 

(A-)  Ante,  58. 

(/)  Buttemere  v.  Hayes,  5  M.  &  W.  456  ; 
7  Dowl.  488. 

(m)  Kelly,  app.,  Webster,  rcsp.,  12  C.  B. 
282,  reversing  a  decision  of  tlie  County 
Court. 

(n)   Smart  v.  Harding,  15  C.  B.  652. 

(o)  Mechelen  v.  Wallace,  7  A.  &  E.  49; 
2  N.  &  P.  224. 
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house  to  the  defendant,  and  to  sell  him  certain  furniture  and  fixtures   Chapter  VI. 

Sect    10 

therein,  and   to   make  certain  alterations  and  improvements  in  the  — ^ '. — 

house ;  and  the  defendant  agreed  to  take  the  house,  and  to  pay  for 
the  furniture  and  fixtures  and  alterations  : — held,  that  this  was  an 
agreement  relating  to  an  interest  in  land  within  the  statute  (p).  By 
agreement,  not  in  writing,  between  H.  and  J.,  it  was  agreed  that  H. 
should  take  possession  of  a  brickyard,  which  J.  was  occupying  as 
tenant,  and  take  the  plant  and  bricks  there  at  a  valuation,  and  that 
J.  should  pay  up  all  rent  due,  and  endeavour  to  induce  the  landlord 
to  accept  H.  as  tenant.  H.  took  possession  of  the  brickyard,  and 
gave  J.  a  warrant  of  attorney  for  payment  of  the  sum  at  which  the 
bricks  and  plant  were  valued.  A  distress  was  afterwards  put  in  upon 
the  premises,  and  the  plant  and  bricks  sold  for  rent  due  from  J. 
before  the  agreement,  and  H.  was  turned  out  of  possession  by  the 
landlord.  In  an  action  for  breach  of  the  agreement  to  pay  up  the 
rent:— held,  that  the  contract  and  consideration  were  each  single  and 
entire ;  that  the  contract  taken  in  its  entirety  was  a  contract  for  the 
sale  of  an  interest  in  lands  within  the  statute,  and  therefore  that  H. 
could  not  sever  and  sue  only  upon  that  part  which  related  to  the 
payment  of  rent (9).  A.  and  B.  agreed  orally  that  A.  should  pay 
37Z.  for  the  interest  of  B.  in  premises  occupied  by  him  as  a  slaughter- 
house, and  for  the  fixtures  B.  to  return  lOZ.  if  A.  were  refused  a 
licence  to  use  the  premises  as  a  slaughterhouse.  The  premises  and 
fixtures  were  transferred  to  A.,  and  B.  received  the  37Z.  Subse- 
quently an  action  was  brought  to  recover  back  the  10/.,  a  licence  to 
A.  to  use  the  premises  as  a  slaughterhouse  having  been  refused:  — 
held,  that  the  contract  being  executed  as  far  as  regarded  the  land, 
and  the  promise  sued  on  relating  wholly  to  money,  the  plaintiff  might 
recover,  though  the  contract  was  not  in  writing  (r).  An  agreement 
respecting  the  transfer  of  an  interest  in  land  not  in  writing  cannot  be 
enforced  by  action  to  recover  the  consideration  after  the  transfer  has 
been  executed,  and  nothing  remains  to  be  done  but  to  pay  the  con- 
sideration money  :  but  if  after  such  transfer  the  defendant  admits  owing 
the  stipulated  price,  the  amount  may  be  recovered  under  a  count  upon 
an  account  stated  (s). 

Where  after  a  lease  was  granted  the  lessee  applied  to  the  landlord  Cases  not 
to  enlarge  the  premises,  agreeing  to  pay  10/.  per  cent,  per  annum  on  c|*'tutV'^^ 
the  money  laid  out,  which  was  accordingly  done : — held,  that  this 
j  was  not  an  agreement  within  the  statute  (t).  Where  A.  agreed  with  B. 
to  let  him  have  land  rent  free,  on  condition  that  A.  should  have  a 
moiety  of  the  two  succeeding  crops,  it  was  held  that  the  agreement 
need  not  be  in  writing  under  the  statute  («).     Where  the  defendant 

(p)    Vaughan  v.  Hancock,  3  C.  B.  766.  Wars!).  433  ;   Danelhu,   v.  Rrad,  3  B.  &  Ad. 

(?)  Hodgson  \.  Johnson,  E.,  B.  &  E.  685  ;  899  ;  Lambert  v.  Norris,  2  M.  &  W.  333. 
5  Jur.  N.  S.  290.  (u)  Poulter  v.  KiUingbech,   1    Bos.  &  P. 

(r)  Green  v.  Saddington,  7  E.  &  B.  503.  397;  Bristow  v.   iraddinaton,   2  Bos.  &   P. 


(s)   Cocking  V.  Ward,  1  C.  B.  858.  452. 

(0  Hoby   V.  Roebuck.   7   Taunt.  157  ;   2 
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Chapter  VI.  agreed  by  parol  with  the  plaintiff,  who  kept  a  boarding-house,  to  pay 
'- — ' —  for  the  board  and  lodging  of  himself  and  a  servant,  and  accommo- 
dation for  a  horse,  200/.  a  year  from  a  given  day,  terminable  by  either 
party  at  a  quarter's  notice,  but  the  defendant  refused  to  enter  into 
occupation  according  to  the  agreement : — held,  that  this  was  not  a 
contract  within  the  statute,  and  therefore  that  an  action  might  be 
maintained  for  the  breach  of  it(ji;).  But  a  contract  for  lodgings  is 
within  the  statute  (?/).  A  contract  for  the  sale  of  growing  crops  is 
not  within  the  4th  but  the  1 7th  section  of  the  statute  (z) :  but  an 
agreement  for  the  sale  of  growing  fruit  is  within  section  4  («).  So 
for  the  sale  of  growing  grass  (Z>). 

(b)  Sales  by  Auction. 

Sales  by  Auc-        The  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4  (c),  extends  to  sales  by 

Statute  of"    ^'^  auction  (c?).     The    day   for    the  completion    of   the   purchase  of  an 

Frauds.  interest  in  land  inserted  in  a  written  contract  cannot  be  waived  by 

oral  agreement,  and  another  day  substituted  in  its  place  (e).     At  law, 

time  is  always  of  the  essence  of  the  contract;  in  equity,  the  contract 

is  considered  as  a  purchase  of  land  for  money,  without  reference  to 

the  time  at  which  the  title  is  to  be  made  out  (/).     Where  the  ability 

of  the  vendor  to  make  a  good  title  to  the  premises  sold,  or  a  portion 

thereof,  depends  upon  a  doubtful  question  of  fact  or  of  law,  the  title 

will  not  be  deemed  a  good  or  sufficient  title  as  between  vendor  and 

purchaser  (g).     An  action  lies  against  the  auctioneer  for  money  had 

and  received  to  recover  back  the  deposit  on  a  sale  by  public  auction, 

when  the  title  is  defective,  and  a  reasonable  time  to  make  it  good  has 

Without  Re-     elapsed  (h).     An  auctioneer  who  puts  up  property  for  sale  "  without 

serve.  reserve  "  contracts  that  the  sale  shall  be  without  reserve ;  and  this 

contract  is  made  with  the  highest  bona  fide  bidder  :  and  in  case  of  a 

Operation  of      breach  of  it,  he  has  a  right  of  action  against  the  auctioneer  (i).     An 

and  C^oncHtioiis  auctioneer  selling  a  lease  is  bound  to  state  in  the  particulars  or  con- 

of  Sale.  ditions  of  sale  a  notice  given  by  the  landlord  of  his  intention  to  enter 

unless  the  premises  are  put  in  repair,  although  the  vendee  is  aware  of 

the  ruinous  state  of  the  buildings,  and  it  is  alleged  that  the  auctioneer 

was  not  apprised  of  the  notice  {k) :  and  where  leasehold  premises  are 

sold  by  auction,  and  the  lease  containing  the  usual  covenant  to  repaii' 

is  produced  and  read  to  the  bidders,  if  any  of  the  buildings  demised 

(x)    Wright  V.  Stavart,  29    L.  J.,  Q.  B.  2Esp.659;  Stansfield\.Johnson,\'Es^.\Q\. 

161  ;  G  Jur.  N.  S.  867.  (e)   Stowell  v.  Robinson,   3    Bing.,  N.  C. 

(!/)    inman  v.  Stamp,  1  Stark.  12;  Edge  v.  928  ;  5  Scott,  19(). 

Strafford,  1  C.  &  J.  391  ;  1  Tyr.  293.  (/)  Per  Alderson,  B.,  in  Handip  v.  Pad- 

{z)   Evans  v.  Roberts,  5   B.  &  C.  829;    8  wick,  5  Exch.  623. 

D.  &  R.  611  ;  EmmersoH  v.  Healis,  2  Taunt.  (g)  Simmoiis  v.  Heseltine,  5  C,  B.,  N.  S. 

38  ;  Sainshurij  v.  Matthews,  4  M.  &  W.  3  1'3  ;  554;  28  L.  J.,  C.  P.  129  ;  Stevens  v.  Austin, 

7  Dowl.  23  ;  Jones  v.  Flint,  10  A.  &  E.  753;  30  L.  J.,  Q.  B.  212. 

2  P.  &  D.  594.  (/O  Sellick  v.  Trevor,  11   M.  &  W.  722  ; 

(o)  Rodwell  V.  Phillips,  9  M.  &  W.  501  ;  Sanson  v.  Rhodes,  6  Bing.,  N.  C.  544,   cited 

1  Dowl.  N.S.  885.  11  M.  &  W.  727. 

(6)   Crosby  v.  [Vadsworth,  6  East,  602.  (i)    Warlow  v.  Harrison,  29  L.  J.,  Q.  B. 

(c)  Ante,  78.  I'ii  6  Jur.  N.  S.  66. 

\d)    Walker  v.  Constable,  1  Bos.  &  P.  306;  (/f)  Stevens  v.  Adamson,  2  Stark.  422. 
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and  described  in  the  lease  have  been  pulled  down  before  the  sale,  the  Chapter  VI. 
purchaser  is  not  bound  to  complete  the  purchase,  and  may  recover  _  ^^'^''  ^^' 
back  his  deposit,  although  the  building  pulled  down  be  not  described 
in  the  particulars  of  sale  (m).  Where  leasehold  premises  were  sold 
by  auction  by  the  defendant  to  the  plaintiff,  under  a  condition  that 
the  defendant  should  make  a  good  title,  it  is  no  defence  to  an  action 
for  not  making  a  good  title  that  the  premises  had  been  assigned  by 
the  plaintiff  to  the  defendant  by  way  of  mortgage,  and  that  a  good 
title  was  made,  except  that  the  premises  were  out  of  repair,  of  which 
the  plaintiff'  had  full  knowledge,  and  that  the  lessor  had  not  re-entered, 
as  he  was  entitled  to  do  (n).  In  the  conditions  of  sale  of  the  lease  of 
a  public-house  it  was  described  as  "  a  free  public-house,"  and  the 
lease  contained  a  covenant  that  the  lessee  and  his  assigns  should  take 
their  beer  from  a  particular  brewer ;  though  the  lease  was  entirely 
read  over  by  the  auctioneer  at  the  time  of  the  sale,  who  said  mis- 
takenly that  it  was  a  free  public-house,  and  that  the  covenant  about 
the  beer  had  been  decided  to  be  bad ;  it  was  ruled  that  a  purchaser 
who  heard  the  lease  read  over  was  not  bound  under  these  circum- 
stances to  complete  the  purchase,  but  was  entitled  to  recover  back 
the  deposit  (o).  Where  the  particulars  of  sale  of  premises  in  Covent 
Garden  stated,  that  under  the  lease  "  no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises  could  not  be  let  to  a  coffee-house 
keeper  or  working  hatter,"  and  the  original  lease  when  produced 
appeared  to  prohibit  the  business  of  a  brewer,  baker,  sugar-baker, 
vintner,  victualler,  butcher,  tripe-seller,  poulterer,  fishmonger,  cheese- 
seller,  fruiterer,  herb-seller,  coffee-house  keeper,  working  hatter  and 
many  others,  and  the  sale  of  coals,  potatoes  or  any  provisions,  it  was 
held,  that  there  was  such  a  material  discrepancy  between  the  par- 
ticulars and  the  lease  as  to  entitle  a  purchaser  to  rescind  his  con- 
tract(p).  Where  an  original  lessee  of  land  subject  to  a  covenant 
against  certain  obnoxious  trades,  with  a  proviso  for  re-entry  for  a 
breach  of  such  covenant,  granted  under-leases  of  houses  erected  on 
the  land,  not  containing  a  similar  covenant  and  proviso,  it  was  held, 
that  a  purchaser  by  auction  of  houses  erected  on  part  of  this  land,  and 
of  the  improved  ground-rents  of  the  houses  so  imder-let,  might 
recover  back  his  deposit- money  from  the  auctioneer,  the  omission  of 
the  proviso  in  the  under-leases  not  having  been  specified  in  the  con- 
ditions or  mentioned  at  the  time  of  the  SB\e{rj).  Where  the  par- 
ticulars of  sale  by  auction  of  several  lots  described  one  as  subject  to 
the  same  rights  of  way  as  were  then  enjoyed  under  existing  leases  of 
certain  houses,  one  of  which  leases  was  to  be  seen ;  and  a  plan 
annexed  showed  one  right  of  way  to  those  houses  over  that  lot,  but 
not  another,  and  it  also  showed  another  right  of  way  over  that  lot  to 

(m)  Granger  v.  Worms,  4  Camp.  83.  (p)  Flight  v.  Booth,  1  Bing.,  N.  C.  370  ; 

(n)  Burnett  v.  Wheeler,  7  M.  &  W.  364  ;  1  Scott,  190. 

Wilson  V.  Wilson,  14  C.  B.  616.  (q)  Waring  v.Hoggart,  1  Ry.  &  Moo,  39. 
(o)  Jones  V.  Edney,  3  Camp.  285. 
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Chapter  VI.   a  second  adjoining  lot,  and  the  same  person  bought  these  two  lots  by 

— — '- —   two  biddings,  but  a  single  contract  was  entered  into  for  the  whole: 

it  was  held,  that  he  might  rescind  the  contract  as  to  both  lots,  and 
that  it  was  not  a  case  for  the  application  of  a  compensation  provision 
as  to  misdescription  of  the  premises  (y*). 

Premises  in  which  a  sale,  which  has  been  publicly  advertised,  is 
going  on  by  public  auction,  is,  for  the  occasion,  a  place  of  public  resort 
within  the  4th  section  of  the  Vagrant  Act,  5  Geo.  4,  c.  83  (s). 

(c)    Title  of  the  Vendor. 
No  implied  By  agreeing  to  grant  a  lease  the  intended  lessor  does  not  impliedly 

TWe'^by  in-       engage  for  a  general  warranty,  nor  undertake  to  deliver  an  abstract 
tended  Lessor,    of  his  title  (0,  nor  that  he  has  a  good  title  to  the  fee  simple  and  will 

deliver  a  written  abstract  iu). 
Implied  Un-  In  every  contract  for  the  sale  of  an  existing  lease  there  is  an  implied 

LessOT's^Tkle''  undertaking  by  the  seller  (if  the  contrary  be  not  expressed)  to  make 
on  Sale  of  a  out  the  lessor's  title  to  demise  {x),  and  without  showing  such  title,  the 
seller  cannot  maintain  an  action  at  law  against  the  buyer  for  refusing 
to  complete  the  purchase  (y).  But  upon  a  contract  for  the  sale  of  an 
agreement  for  a  lease,  it  is  not  an  implied  condition  that  the  lessor  has 
power  to  grant  the  lease  {z).  An  agreement  for  the  sale  of  all  B.'s 
interest  in  a  lease  does  not  mean  free  from  all  under-leases  by  way  of 
mortgage  and  other  incumbrances  then  affecting  the  premises  (a). 
Where  a  lessee  in  possession  contracted  to  sell  the  residue  of  his  term, 
being  three  years  and  a  quarter,  at  the  rent  of  42Z.  per  annum,  the 
vendee  paying  30Z.  for  the  fixtures,  as  per  list;  it  was  held,  that  it  was 
not  to  be  inferred  from  the  short  residue  of  the  term,  the  small  value 
of  the  property,  and  the  absence  of  any  premium  for  the  lease,  that 
the  vendee  intended  to  waive  his  right  to  call  for  the  production  of  the 
lessor's  title  {b).  Where  the  plaintiff  stated  in  his  declaration,  in  an 
action  for  not  completing  a  purchase,  that  he  was  possessed  of  a  cer- 
tain lease  for  years,  which  he  put  up  to  sale,  and  which  the  defendant 
purchased,  it  was  held  that  he  was  bound  to  prove  the  execution  of 
the  original  lease  as  well  as  the  mesne  assignments  to  himse.lf(c). 
When  it  is  stipulated  that  the  vendor  shall  not  be  obhged  to  produce 
the  lessor's  title,  the  vendee  may,  notwithstanding,  insist  upon  defects 
in  the  lessor's  title,  which  are  disclosed  by  the  abstract  delivered,  oi 
which  he  has  discovered  aliunde  (c?).  But  it  is  otherwise  where  the 
purchaser  has  agreed  to  take  the  vendor's  title  "  as  he  hold^  the 

(r)  Dyhea  v.  Blakes,  4  Bing.,  N.  C.  4G3  ;  (z)  Kintrea  v.  Persian,   1    H.  &  N.  357 

6  Scott,  ;320.  25  L.  J.,  Ex.  287. 

(s)  Ex  parte  Sewell,  7  C.  B.,  N,  S.  160 ;  («)  Phelps  v.  Prothero,  1(5  C.  B.  370. 

29  L.  J.,  M.  C.  50.  (i)  Souter  v.  Drakv,  5  B.  &  Ad.  992;  J, 

(/)   GwilUm  V.  Stone,  ?>  Taunt.  433.  N.  &  M.  40. 

(m)   Temple  v.  Brown,  G  Taunt.  (JO.  (c)  Lai/tlio/irp  v.  Bryant,  2  Bing.,  N.  Cj 

{x)  Hall  V.   Betty,   4   M.  &   G.   410;    5  735;  1  Scott,  327.  ' 

Scott,  N.  R.  508.  ('/)   Shepherd  v.  Keatley,   1   C,  M.  &  K  I 

(y)  Souter  V.  Drake,  5  B.  &  Ad.  992;  3  117;  4  Tyr.  571  :    Wheeler  v.  Wright,  7  M, 

N.  &  M.  40 ;  De  Medina  v.  Norman,  9  M.  &  &  W.  359  ;  Barnett  v.  Wheeler,  7  M.  &  W  j 

W.  820;  2  Dowl.  N.  S.  239.  3()4  ;  Sellick  v.  Trevor,  11  M.  &  W.  722. 
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same,"  without  requiring  the  lessor's  title  (e).     Where  a  person,  who    Chapter  VI. 

had  contracted  to  purchase  the  lease  of  a  house,  and  subsequently    ^^'^'  ^^' 

discovered  that  it  was  originally  leased  jointly  with  another  house, 
and  that  the  lessor  could  enter  for  breach  of  covenants  in  respect  of 
either  house,  it  was  held  he  was  not  bound  to  complete  the  pur- 
chase (/).  A  purchaser  of  a  leasehold  may  object  to  the  vendor's 
title,  on  the  ground  that  he  has  incurred  a  forfeiture  bv  omitting  for 
the  space  of  a  month  to  pay  the  annual  premium  of  insurance  pur- 
suant to  his  covenant,  although  it  does  not  appear  that  the  lessor  has 
taken  advantage  of  the  forfeiture  (g).  Under  a  contract  for  the  pur- 
chase of  the  residue  of  an  old  term,  a  purchaser  is  not  bound  to  accept 
a  similar  new  lease ;  for  the  former  differs  in  value  from  the  latter, 
the  residue  of  an  old  term  being  in  certain  respects  more  advanta- 
geous {h) ;  but  a  purchaser  cannot  refuse  to  perform  an  agreement  for 
the  sale  of  "  the  unexpired  term  of  eight  years'  lease  and  goodwill," 
on  the  ground  that  only  seven  years  and  seven  months  of  the  term 
remained  (i). 

It  is  incumbent  on  the  vendor  of  a  lease  which  contains  a  restriction  What  is  in- 
against  alienation,  to  prove  that  he  has  obtained  the  lessor's  consent  seller  to  per- 
to  the  assignment  ( ; ) ;  and  it  is  also  incumbent  on  him,  and  not  on  f^^^  •'• 
the  purchaser,  to  procure  the  lessor's  licence  for  the  assignment  (k). 
A  contract  was  made  for  the  purchase  of  a  public-house ;  50^.  was 
paid  as  a  deposit;  70Z.  more  was  to  be  paid  on  the  landlord's  consent 
being  obtained  to  a  change  of  the  tenancy.  The  purchaser  sent  some 
furniture  to  the  house  and  resided  in  a  part  of  it,  the  vendor  still 
remaining  in  it ;  it  was  held,  that  the  contract  was  conditional  on  a 
valid  consent  of  the  landlord  being  given ;  and  that  a  verbal  consent, 
which  was  revoked  before  any  change  of  tenancy  had  occurred,  was 
not  binding ;  that  there  had  been  no  partial  enjoyment  of  the  object  of 
the  contract ;  and  therefore  that,  on  failure  of  the  condition,  the  50/. 
might  be  recovered  as  money  had  and  received  (/).  The  failure  to 
procure  from  the  lessor  a  licence  to  assign,  or  to  register  previous 
assignments,  before  the  day  on  which  it  is  agreed  to  assign  and  give 
possession  of  leasehold  premises  is  no  breach  of  the  agreement  (m). 
A  purchaser  is  not  compellable  to  accept  a  title  to  premises  formerly 
subject  to  an  incumbrance,  the  discharge  of  which  is  shown  only  by 
presumption :  thus  where  a  leasehold  was  sold,  subject  to  a  ground 
rent,  which  was  said  to  be  apportioned  out  of  a  larger  rent,  but  the 
apportionment  was  not  evidenced  by  an  existing  deed,  but  only  by  the 

(e)  Spratt  v.  Jefferi),  10  B.  &  C.  249  ;   5  (j)  Mason  v.  Corder,  7  Taunt.  9. 

M.  &  R.  188.  (k)  Lloyd  v.  Crisp,  5  Taunt.249  ;  Barton 

if)  Blake  v.  Phinn,  3  C.  B.  976  ;  Pen-  v.  Banks,  2  F.  &  F.  213;    Davis  v.  Nisbelt, 

niall  V.  Harborne,  11  Q.  B.  368.  10  C.  B.,  N.  S.  752. 

ig)    Uilson  V.  inison,  14  C.  B.  616.  (0    ^Vrighton  v.  Newton,   2  C,  M.  &  R. 

(A)  Mason  v.  Corder,  7  Taunt.  9  ;  2  Marsh,  124  ;  1  Gale,  67. 

332.  (;h)  Stowell  v.  Robinson,  3  Bing.,  N.  C. 

(i)  Belworih  v.  Hassell,  4  Camp.  140.  928  ;  5  Scott,  196. 
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Chapter  VI. 
Sect.  10. 


General  Kule 
as  to  liiglu  to 
Title  Deeds. 


When  several 
Persons  are  in- 
terested in  a 
Deed, 


Vendor  no 
Lien  on  Con- 
veyance for 
unpaid  Pur- 
chase-Money. 


Where  Vendor 
conveys  only 
Part,  and  there 
is  no  express 
Grant  of  all 
Deeds,  &c. 


acceptance  of  a  mesne  landlord,  and  presumption ;  it  was  held  that 
the  purchaser  was  not  bound  to  accept  the  title  {n). 

(d)  Rights  and  Liabilities  as  to  Title  Deeds. 

It  is  an  established  princij)le  that  whoever  is  entitled  to  the  land 
has  also  a  right  to  all  the  title  deeds  affecting  it  (o) ;  and  he  may  main- 
tain an  action  of  detinue  against  any  person  who  withholds  them  from 
him  after  demand  made  {p),  or  an  action  of  trover  {q). 

When  several  persons  are  interested  in  a  deed  (more  or  less),  who- 
ever obtains  possession  of  it  is  entitled  to  retain  it  against  all  the 
others,  notwithstanding  they  may  be  entitled  to  a  much  greater  in- 
terest in  the  land,  for  the  plaintiff  must  always  have  a  hetter  right  to 
the  deeds  than  the  defendant  (r).  But  if  either  of  them  can  manage 
to  obtain  possession  of  it,  he  may  retain  it,  unless  prevented  by  some 
estoppel  or  express  or  implied  stipulation ;  for  the  right  to  possession 
of  a  deed  in  which  several  are  interested  is  ambulatory,  and  vests  in 
the  party  who  has  the  actual  possession  of  it  for  the  time  being  (s). 
"  For  fraud  or  force  which  may  be  used  to  get  possession  of  the  deed 
either  party  may  perhaps  have  a  remedy  against  the  other :  but  the 
title  to  the  deed  is  ambulatory  between  those  who  may  have  an  interest 
in  and  may  have  occasion  to  use  it,  and  each  is  entitled  to  keep  the 
deed  from  the  other  so  long  only  as  he  actually  retains  it  in  his 
custody  and  control,  but  no  longer"- (f). 

If  the  vendor  of  land  conveys  all  his  estate  and  interest  therein,  he 
cannot  retain  the  deeds  in  respect  of  his  equitable  lien  for  the  unpaid 
purchase-money  {u).  To  avoid  this  he  should  execute  the  conveyance 
as  an  escrow  to  take  effect  as  a  deed  when  the  purchase-money  is 
fully  paid  (.r).  But,  although  sealed  and  delivered  and  attested  in  the 
usual  manner,  parol  evidence  is  admissible  to  show  that  it  was  only 
to  operate  as  an  escrow  until  the  purchase-money  should  be  paid,  or 
some  other  act  done  {y). 

If  the  vendor  conveys  only  part  of  his  estate  or  interest  in  the  land, 
and  the  conveyance  does  not  comprise  an  express  grant  of  all  deeds, 
&c.,  he  may  lawfully  retain  them  in  respect  of  his  unsold  estate  or 
interest,  however  small  that  may  be  {z).  So  where  a  mortgage  in  fee 
is  made  without  any  such  clause,  the  mortgagor  is  legally  entitled  to 
retain  the  deeds  in  respect  of  his  equity  of  redemption  (a).    But  if  the 


(n)  Barmvell  v.  Harris,  1  Taunt.  430. 

(o)  Harrington  v.  Price,  3  B.  &  Ad.  173  ; 
Hooper  v,  Ramshottom,  6  Taunt.  12. 

ip)  Lightfoot  V.  Keane,  1  M.  &  W.  745  ; 
Tyr.  &  Gr.  ioOt;  Roberts  v.  Showier,  13  M. 
&  W.  609 ;  2  D.  &  L.  C87  ;  Slater  and  IVife 
V.  Dangerfield,  15  M.  &  W.  2C3  ;  Goode  v. 
Burton,  1  Exch.  189  ;  Newton  v.  Beck,  3  H. 
&  N. 220. 

(<7)  Harrington  v.  Price,  3  B.  &  Ad.  173  ; 
Hooper  V.  Ramshottom,  6  Taunt.  12;  Davies 
v.  rcrnon,  6  Q.  B.  443. 

{r)   Yea,  Bart.,  v.  Field,  2  T.  R.  708,  709  ; 


Foster  v.  Crahh,  12  C.  B.  151. 

(s)  Foster  v.  Crahb,  12  C.  B.  13G,  144. 

(O  Per  cur.,  12  C.  B.  151. 

{u)   Goode  v.  Burton,  1  Exch.  189. 

{x)  Hooper  v.  Ramsbottotti,  6  Taunt  12; 
1  Marsh.  114;  Shep.  Touch.  58,59;  Hud- 
son V.  Temple,  30  L.  J.,  Ch.  251;  7  Jur. 
N.  S.  248. 

(y)  Ante,  133  (g). 

(z)  Yea,  Bart.,  v.  Field,  2  T.  R.  708;' 
Foster  v.  Crabb,  12  C.  B.  136,  151.  i 

(a)  Davies  v.  Vernon,  G  Q.  B.  447,  per 
cur.  ! 
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mortoage  deed  contains  a  grant  of  all  deeds,  kc,  the  mortgagee  may  Chapter  VI. 
recover  them  from  the  mortgagor,  or  from  any  person  clahuing  through  '. — ! — 


( 


or  imder  him  subsequent  to  the  mortgage  (b).  Without  such  a  clause 
the  purchaser  of  part,  or  the  mortgagee  of  the  whole  or  part,  has  not 
a  better  right  than  the  vendor  or  mortgagor  to  the  possession  of  the 
deeds  (c). 

In  a  court  of  equity  the  legal  tenant  for  life  is  entitled  to  the  custody  ^ig\]t  in 
of  the  title  deeds,  and  may  obtain  a  decree  for  their  delivery  with  Deeds, 
costs  (d). 

A  court  of  equity  will  not  postpone  a  first  mortgagee  or  prevent  Effect  of  Mort- 
him  from  availing  himself  of  his  legal  rights  upon  the  ground  that  lie  m^ft^n'^^'^' 
has  allowed  the  title  deeds  to  remain  in  the  custody  of  the  mortgagor,  Mortgagor  to 

Till-  -Pill  1         retain  the 

and  thereby  enabled  hmi  to  commit  a  fraud,  unless  such  mortgagee  has  Title  Deeds. 

been  guilty  of  a  voluntary,  distinct  and  unjustifiable  concurrence  in 

the  mortgagor's  so  retaining  them  (e).     But  where  a  first  mortgagee 

permitted  the  mortgagor  to  retain  the  title  deeds  to  enable  him  to 

give  certain  other  specified  securities  on  the  estate,  and  he  gave  those 

securities,  a}id  several  others : — held,  that  the  latter  were  entitled  to 

priority  over  the  first  mortgagee  (/). 

If  the  solicitor  for  any  person  refuse  to  deliver  up  the  title  deeds  to  Solicitor  per- 

the  lawful  owner,  except  upon  the  payment  of  some  alleged  lien  or  ^"wl-oncr'fui'^ 

demand  to  winch  such  owner  is  not  legally  liable,  the  latter  may  treat  detention  of 

such  refusal  as  a  conversion  or  wrongful  detention  of  the  deeds,  and  dajn^  ^f  Ljen, 

maintain  an  action  of  trover  or  detinue  against  him  personally  {g) ;  or  ^^' 

he  may  pay  under  protest  the  amount  claimed,  and  so  obtain  the  deeds, 

and  then  immediately  recover  back  the  sum  paid,  or  so  much  thereof 

as  was  overpaid,  in  an  action  against  the  solicitor  for  money  had  and 

received  for  the  use  of  the  plaintiff  (/O-     It  will   be  no  defence  to 

such  action  that  the  solicitor  has  paid  over  the  money  to  his  own 

client  («).     A  client  cannot  give  to  his  solicitor  a  lien  on  title  deeds  in 

which  third  persons  are  interested  to  a  greater  extent  than  the  client  ^  ^  .^^  ^^ 

himself  has,  so  as  to  prejudice  such  third  persons  (A).     A  solicitor's  Lease  will  not 

hen  on  a  lease  will  not  prevent  the  lessee  from  assigning  his  estate  (/)•  As'sl^nment. 

After  the  expiration  or  determination  of  a  lease  the  lessor  is  not  Custody  of  ex- 
pired Lease. 

(6)  Newton  v.  Beck,  3  H.  &  N.  220.  1004;  Lord  v.  Wardle,  3  Bing.,  N.  C.  680 ; 

(c)  Yea,  Bart,  v.  Field,  2  T.  R.  708,  709.  4  Scott,  402. 

(d)  Davis  v.  Earl  of  Dysart,   20  Beav.  (h)    Wakefield  v.  Neivhon,  6  Q.  B.  276; 
405  ;  Garner  v.  Hannyr,gtori,  22  Beav.  627.  Smith  v.  Sleap,  12  M.  &  W.  585  ;  Austin  v. 

(e)  Hunt  V.  Elmes,  30  L.  J.,  Ch.  255  ;   8  Croome,  Car.  &  M.  653. 
W.  R.  632  ;  Roberts  v.  Croft,  24  Beav.  223  ;  (t)   Oates  v.  Hudson,  6  Exch.  346  ;  Wake- 
2  De  G.  &  J.  1  ;  Colyer  v.  Finch,  19  Beav.  field  v.  Newbon,  6  Q.  B.  276. 
511;   6   H.  L.  Cas.   905;     Worthington    v.  {k)  Pelly  v.  JValkin,  21  L.  J.,  Ch.  105; 
Morgan,  16  Sim.  547;  Evans  v.  Bicknell,  6  Turner  v.  Letts,  7   De  G.,   M.  &  G.  243; 
Ves.  173,  183.  Light  foot  v.  Keane,  1  M.  Sr  G.  745  ;  Tyr.  & 

(/)  Herrick  v.  Attwood,  25  Beav.  205  ;  2  Gr.  l'004;   Lord  v.  Wardle,  3  Bing.,  N.  C. 

De  G.  &  J.  21.  680 ;  4  Scott,  402. 

(g)  Davis  V.  Vernon,  6  Q.  B.  443  ;  lAght-  (I)  Odell  v.  Wake,  3  Camp.  394. 
foot  V.  Keane,  1   M.  &,  W.  745  ;  Tyr,  &  Gr. 
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and  their  Soli- 
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entitled  to  possession  of  it  as  against  the  lessee,  nor  can  he  maintain 
trover  for  it  (in). 

The  right  and  title  to  land  is  frequently  tried  in  an  action  of  detinue 
or  trover  for  the  title  deeds  (?/).  Bat  the  owner  may  by  grant  sever 
the  title  deeds  from  the  estate.  Thus  a  gift  of  railway  debentures 
may  be  valid  as  to  the  document,  although  insufficient  to  pass  the 
debts  thereby  secured  :  and  the  donor's  executor  cannot  recover  back 
the  deeds  in  an  action  of  detinue  (o).  So,  although  money  secured  by 
a  policy  cannot  be  assigned  at  law  so  as  to  give  the  assignee  a  right  to 
sue  for  the  amount,  when  payable,  in  his  own  name,  yet  the  poHcy 
itself  may  be  effectually  assigned  (p). 

By  22  &  23  Vict.  c.  35,  s.  24,  "  any  seller  or  mortgagor  of  land,  or 
of  any  chattels  real  or  personal,  or  choses  in  action,  conveyed  or 
assigned  to  a  purchaser  [or  mortgagee  (g)],  or  the  solicitor  or  agent  of 
any  such  seller  or  mortgagor,  who  shall  after  the  passing  of  this  acfe- 
conceal  any  settlement,  deed,  will  or  other  instrument  material  to  the 
title  or  any  incumbrance  from  the  purchaser  [or  mortgagee  ((7)],  or 
falsify  the  pedigree  upon  which  the  title  does  or  may  depend,  in  order 
to  induce  him  to  accept  the  title  offered  or  produced  to  him,  with 
intent  in  any  of  such  cases  to  defraud,  shall  be  guilty  of  a  misde- 
meanor, and  being  found  guilty  shall  be  liable,  at  the  discretion  of  the 
court,  to  suffer  such  punishment  by  fine  or  imprisonment  for  any  time 
not  exceeding  two  years,  with  or  without  hard  labour,  or  by  both,  as 
the  court  shall  award ;  and  shall  also  be  liable  to  an  action  for  da- 
mages at  the  suit  of  the  purchaser  or  mortgagee,  or  those  claiming 
under  the  purchaser  or  mortgagee,  for  any  loss  sustained  by  them  or 
either  or  any  of  them  in  consequence  of  the  settlement,  deed,  will  or 
other  instruments  or  incumbrance  so  concealed,  or  of  any  claim  made 
by  any  person  under  such  pedigree,  but  whose  right  was  concealed  by  I 
the  falsification  of  such  pedigi'ee ;  and  in  estintiating  such  damages, 
where  the  estate  shall  be  recovered  from  such  purchaser  or  mortgagee, 
or  from  those  claiming  under  the  purchaser  or  mortgagee,  regard  shall 
be  had  to  any  expenditure  by  them  or  either  or  any  of  them  in  im- 
provements on  the  land ;  but  no  prosecution  for  any  offence  included 
in  this  section  against  any  seller  or  mortgagor,  or  any  solicitor  or 
agent,  shall  be  commenced  without  the  sanction  of  her  Majesty's 
Attorney-General,  or  in  case  that  office  be  vacant  of  her  Majesty's 
Solicitor-General;  and  no  such  sanction  shall  be  given  without  such 
previous  notice  of  the  application  for  leave  to  prosecute  to  the  person 


(m)  Hall  V,  Ball,  3  M.  &  G.  242 ;  3  Scott, 
N.  11.  577. 

(n)  Cole  Ejec.  65  ;  Atkinson  v.  Baker,  4 
T.  R.  229  ;  Kerrison  v.  Darrein,  9  Bing.  76  ; 
2  Moo.  &  Sc.  1 14  ;  Harrington  v.  Price,  3  B. 
&  Ad.  170;  Lightfoot  v.  Kcane,  1  M.  &  W. 
745;  Tyr.  &  Or.  i004;  Davis  v.  Vernon,  (J 
Q.  15.443;  Robertson  v.  Showier,  13  M.  & 
VV.  009  ;  2  D.  &  L.  087  ;   Slater  v.  Danger- 


field,  15  M.  &  W.  263  ;  Goode  v.  Burton,  1 
Exch.  189  ;  Lord  v.  U'ardlc,  3  Bing.,  N.  C. 
680 ;  4  Scott,  402;  Foster  v.  Cruhb,  12  C.  B. 
136;  Austin  v.  Croome,  Car.  -  &  M.  653; 
Newton  v.  Beck,  3  H.  &  N.  220  ;  Plant  V. 
ColieriU,  5  H.  &  N.  430. 

(0)   Barton  v.  Gainer,  3  H.  &  N.  387. 

(p)    Watson  V.  M'Lean,  E.,  B.  &  E.  75. 

(<7)  23  &  21  Vict.  c.  38,  s.  8. 
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intended  to  be  prosecuted  as  the  Attorney-General  or  the  SoHcitor-    Chapter  VI. 
General  (as  the  case  may  be)  shall  direct."  ^^^'^'  ^^- 

By  24  &  25  Vict.  c.  96,  s.  28,  "  whosoever  shall  steal,  or  shall  for  Larceny,  &g. 
any  fraudulent  purpose  destroy,  cancel,  obliterate  or  conceal  the  whole  °  i  e  ee  s. 
or  any  part  of  any  document  of  title  to  land,  sliall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  with 
or  without  hard  labour, and  with  or  without  solitary  confinement;  and 
in  any  indictment  for  such  offence  it  shall  be  sufficient  to  allege  such 
document  to  be  or  contain  evidence  of  the  title  or  of  part  of  title  of 
the  person  or  of  some  one  of  the  persons  having  an  interest,  whether 
vested  or  contingent,  legal  or  equitable,  in  the  real  estate  to  which  the 
same  relates,  and  to  mention  such  real  estate  or  some  part  thereof." 

By  sect.  90,  **  whosoever,  with   intent  to  defraud  or  injure  any  Inducinp;  Per- 
other  person,  shall  by  any  false  pretence  fraudulently  cause  or  induce  to  "execute"" 
any  other  person  to  execute,  make,  accept,   indorse  or  destroy  the  Deeds  or  other 

1     ,  .       (.  Ill  •,  i  •,        •  valuable  Secu- 

wliole  or  any  part  oi  any  valuable  security,  or  to  write,  impress  or  rities. 
affix  his  name,  or  the  name  of  any  other  person,  or  of  any  company, 
firm  or  co-partnership,  or  the  seal  of  any  body  corporate,  company  or 
society,  upon  any  paper  or  parchment,  in  order  that  the  same  may  be 
afterwards  made  or  converted  into  or  used  or  dealt  with  as  valuable 
security,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 

(e)   Value  of  Leaseholds,  I^eversions  and  Annuities. 
In  order  to  show  the  value  of  real  property,  particularly  leasehold  ^lodc  of  Valu- 
estates,  and  to  enable  those  persons  who  intend  either  to  purchase  or  pcny.° 
sell  to  form  their  judgment,  the  first  three  following  tables  have  been 
extracted  from  a  very  accurate  and  useful  work  (r)  upon  the  subject; 
to  which  have  been  added  the  tables  for  calculating  the  values  of  an- 
nuities with  reference  both  to  the  payment  of  legacy  (s)  and  succession 
di\iy{t),  as  contained  in  the  schedules  to  the  Succession  Duty  Act  (0. 
The  first  table  shows  the  value  of  leases,  estates  or  annuities  for  terms 
of  years  certain,  in  number  of  years'  purchase  of  the  clear  annual  rent, 
at  the  several  rates  of  3,  4,  5,  6,  7,  8,  9  and  10  per  cent,  interest,  which 
the  purchaser  may  thereby  make  of  his  money.     The  clear  annual 
rent  must  in  all  cases  be  ascertained,  by  deducting  from  the  gross 
rent  of  the  estate,  or  value  of  the  annuity,  the  ground  rent,  all  taxes 
and  other  annual  charges,  which  would  fall  upon  the  purchaser. 

(r)  Tables  for  the  purchasing  of  Estates,  have  been  used;  the  sign  -\-  signifying  that 

&c.,  by  William  Inwood,  Architect  and  Sur-  the  value  is  a  little  more  than  that  stated, 

veyor  (1815).     To  arrive  at  as  near  an  ap-  and  the  sign  —  that  it  is  a  little  less, 

proximation  as  possible  to  the  true  value,  (s)  36  Geo.  3,  c.  52,  s.  8. 

by  the  use  of  vulgar  fractions  only,  without  It)  16  &  17  Vict.  c.  51. 
decimals,  the  algebraical  signs  4-  and  — 
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TABLE 


VALUE   OF  LEASES,  ESTATES   Oil  ANNUITIES, 

FOR  A  KUMBER.OF  YEARS  CERTAIN, 

TO  MAKE  THE  FOLLOWING  RATES  PER  CENT.(«) 


Years' 

Years' 

Years' 

Years' 

Years' 

Years' 

Years' 

Years' 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Years. 

at  3  per 

at  4  per 

at  5  per 

at  6  per 

at  7  per 

at  8  per 

at  9  per 

at  10  per 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

1 

1 

1 

1 

] 

1 

h- 

1 

2 

8 

2 

2 

2 

2~ 

2 

2  — 

1 

1  — 

1 

1  — 

1  — 

1  — 

1 

1  — 

1  — 

2 

2 

O 

1|  + 

1|  + 

1^  + 

]|  + 

1|  + 

li- 

3 

21  + 

2f  + 

2^- 

2|— 

n+ 

2k  + 

2H 

2^- 

4 

H- 

3|- 

3|  + 

31- 

31— 

34  + 

34- 

34- 

5 

H+ 

H- 

44  + 

44- 

4  + 

4— 

4— 

3i  + 

6 

H- 

H- 

5  + 

5— 

4|  + 

H  + 

4H 

44  + 

7 

H- 

G  + 

5^  + 

H  + 

51- 

H- 

5  + 

4K 

8 

7  + 

61- 

61- 

64- 

6 

5| — 

5|  + 

54  + 

9 

7i  + 

7h- 

7  + 

6|  + 

■   6|  + 

64- 

6 

5.i  + 

10 

8h  + 

8  + 

7i — 

74  + 

7  + 

6g- 

61- 

64- 

11 

9|  + 

H+ 

84  + 

8 

7h— 

74- 

6|  + 

61- 

12 

10— 

y.^- 

8^  + 

81- 

8  — 

7h  + 

74- 

6|  + 

13 

101- 

10— 

9|- 

8^  + 

84  + 

8  — 

7i- 

7  + 

14* 

1U  + 

m+ 

10- 

94  + 

8|  — 

84- 

7|  + 

74  + 

15 

1  0 

11  + 

101  — 

H- 

9  + 

H  + 

8  + 

7H 

16 

m-\- 

iii- 

io|  + 

10  + 

9^- 

8|  + 

84  + 

7|  + 

17 

13|— 

12|— 

114  + 

101— 

9^  + 

9  + 

8^  + 

8  + 

18 

13|  + 

12| 

iii- 

io|  + 

10  + 

94  + 

8i  + 

84- 

19 

I4i  + 

134 

12  + 

114- 

104  + 

9|  + 

9 

8|  + 

20 

15 

13i  + 

121  — 

i]i- 

10^  + 

9|  + 

94- 

8|  + 

25 

17i- 

15i  + 

14  + 

12|  + 

11|- 

10|- 

n+ 

9  + 

30 

191  + 

17i  + 

154  + 

13|  + 

121— 

114  + 

104+ 

91- 

35 

21i  — 

18i_ 

164  + 

141- 

13  — 

111— 

10|  + 

n- 

40 

23  + 

in+ 

174- 

15  + 

134  + 

12— 

io|  + 

H  + 

45 

241  + 

20| 

17.^  + 

151- 

131  + 

12  + 

11 

9|  + 

50 

25|  — 

21i 

184  + 

I5i  + 

13^  + 

124- 

11 

10— 

60 

27|— 

221  + 

19— 

164- 

14  + 

121- 

11  + 

10— 

70 

29  + 

231  — 

194  + 

161- 

144- 

121- 

11  + 

10— 

80 

30.^- 

24— 

iy.i+ 

161  + 

144- 

121  — 

11+ 

10— 

90 

31  + 

244  + 

19^  + 

16i  + 

144  + 

121  — 

11  + 

10- 

100 

3I|  + 

241  + 

19|  + 

161  + 

144  + 

1  91 
2 

11  + 

10 

Perpetual. 

3'H  + 

25 

20 

16|— 

144  + 

12| 

11  + 

10 

*  Example. — A  lease  or  annuity  for  14  years,  to  make  5  per  cent.,  and 
to  get  back  the  principal,  is  worth  a  little  less  than  10  years'  purchase  of  the 
clear  annual  rent;  at  3  per  cent.,  a  little  more  than  1 14  years'  purchase;  at   j 
8  per  cent.,  a  little  less  than  84  years'  purchase ;  and  so  on. 


{u)  Inwood,  Table  1. 
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Chapter  VI. 
Sect. 10. 


THE  PRESENT  VALUE  OF  REVERSIONS 

IN  YEARS'  PURCHASE  (f). 


The  following  Table  shows  the  present  value  of  a  reversion  In  years' 
purchase  of  the  clear  annual  rent,  after  a  given  term  not  exceeding 
60  years,  at  3,  4,  5,  6,  7,  8,  9  and  10  per  cent,  interest. 


Years' 

Years' 

Years' 

Years' 

Years' 

Years' 

Years' 

Years' 

After 

Purch. 

Purch.   ■ 

Puich. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

these 

Years. 

at  3  per 

at  4  per 

at  5  per 

at  6  per 

at  7  per 

at  8  per 

at  9  per 

at  10  per 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

1 

32^  + 

24  + 

19  + 

151- 

134  + 

1U  + 

104- 

9  + 

2 

31|— 

23  + 

18i- 

14|  + 

121- 

10|- 

94  + 

84  + 

3 

30i  + 

221— 

174  + 

14— 

11^  + 

10— 

8i  + 

7i  + 

4 

291  + 

21i  + 

16^— 

134- 

10|  + 

94- 

7H 

6^  + 

5 

28^  + 

20i  + 

15| 

191 

104- 

H  + 

74- 

64— 

G 

28  — 

19|  + 

15  — 

111 

9|  + 

71  + 

6|- 

H 

7 

27  + 

19 

14^- 

11  + 

9— 

74+ 

6  + 

54- 

8 

2C|  + 

18|  + 

13|  + 

101— 

84  + 

6f  + 

5i  + 

4|  — 

9 

25i+ 

17oH 

13— 

9|  + 

7|  + 

64  + 

5  + 

44- 

10 

24|  + 

17— 

124  + 

94  + 

•74  + 

51  + 

4|- 

3f  + 

11 

24  + 

16i- 

111- 

8|  + 

6K 

5i  + 

44  + 

3i  + 

12 

231 

15i  + 

lU- 

84  + 

64  + 

5— 

4  — 

34- 

13 

0O2. 

15~+ 

lOK 

7|  + 

6— 

4^  + 

H  + 

3 

14* 

22  + 

141— 

10+ 

74  + 

51  + 

44  + 

34  + 

23- 

15 

2U— 

14  — 

91  + 

7— 

54- 

4— 

3+ 

2i- 

16 

201  + 

13|  + 

94- 

6|  + 

4|  + 

3|- 

2|  + 

24- 

17 

201 

12|  + 

8|- 

64- 

4H 

31- 

2|  + 

2— 

18 

19|  + 

12i  + 

8i  + 

5f  + 

44- 

34- 

24  + 

1|  + 

19 

19 

11|  + 

8— 

51  + 

4 

3— 

2  J — 

If- 

20 

18^— 

Hi— 

7|  + 

54- 

n- 

2|- 

2— 

1|- 

25 

16 

H— 

6  — 

S^-\- 

2|  — 

1|  + 

14  + 

1  — 

30 

13|- 

vi- 

4|— 

3— 

2— 

14- 

1  + 

i  + 

35 

11|  + 

64  + 

3^- 

24- 

14  + 

1  + 

i  + 

t+ 

40 

loi- 

5i- 

2|  + 

11  + 

1  — 

i  + 

i+ 

1 

? — 

45 

H  + 

44  + 

24- 

14- 

1 — 

i- 

4- 

4- 

50 

n+ 

3i  + 

1?— 

1- 

1 

2 

4+ 

i+ 

tV+ 

55 

6|  + 

3— 

u+ 

4 — 

R 

i+ 

Vo- 

2^+ 

60 

05— 

21- 

1  + 

i  + 

1 
5 

1 

8 

iV 

^V 

*  Example.— A  reversion  of  an  estate  after  a  14  years'  term,  is  worth  in 
present  money,  at  5  per  cent.,  a  little  more  than  10  years'  purchase  of  the 
clear  annual  rent ;  at  3  per  cent.,  a  little  more  than  22  years'  purchase ;  at 
8  per  cent.,  a  little  more  than  44  years'  purchase  ;  and  so  on. 

(.r)  Inwood,  Table  13. 
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Sect.  10. 


TABLE 


THE  COMPARATIVE  VALUE 


OF 


LIFEHOLD    AND    LEASEHOLD    ESTATES(y). 


The  following  Table  will  show  the  relative  value,  at  5  per  cent,  in- 
terest, of  estates  held  for  a  term  of  life,  or  for  a  term  of  years  certain. 


Age. 

Equal  to  a  Leasehold  Estate  for  a  Term  certain. 

One  Life. 

Two  joint 
Lives. 

Longest  of 
Two  Lives. 

Longest  of 
Tiiree  Lives. 

10 

20 

30* 

40 

50 

60 

70 

Years. 
29 
25 
21 
18 
15 
11 
7 

Years. 
21 
17 
15 
12 
10 
7 
4 

Years. 
43 
37 
33 
27 
22 
16 
11 

Years. 
51 
46 
39 
32 
26 
19 
13 

*  Example. — An  estate  held  on  a  single  life,  aged  30,  is  equal  in  value 
to  a  leasehold  estate  for  a  term  certain  of  21  years,  at  5  per  cent. :  one  on 
two  joint  lives,  aged  30,  to  a  term  certain  of  15  years:  one  on  the  longest 
of  two  lives,  aged  30,  to  a  term  certain  of  33  years  :  and  one  held  on  the 
longest  of  three  lives,  aged  30,  to  a  term  certain  of  39  years. 

(?/)  Inwood,  Table  26. 
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THE  TABLES 


CALCULATING    THE    VALUE    OF    ANNUITIES 

WITH  EErERENCE  TO  THE  PiTMENT  BOTH  OF 

LEGACY    AND    SUCCESSION    DUTY 

Are  contained  in  the  Schedule  to  the  Succession  Duty  Act  (16  cj"  17  Vict. 

c.  51,  s.  31},  and  are  asfoUorcs: 


Chapter  VI. 
Sect,  la 


Table  I. — The  Values  of  an  Annuity  of  £100  per  Annunn,  held  on  a 

Single  Life. 


I 


I 


Years 
of  Age. 

Values. 

Years 
of  Age. 

Values. 

Years 
of  Age. 

Values. 

£        s. 

d. 

£ 

d. 

£       «. 

d. 

Birth. 

1,892  8 

6 

32 

1,619  0 

6 

64 

852  9 

0 

1 

1,906  13 

0 

33 

1,605  4 

0 

65 

821  12 

6 

2 

1,919  2 

0 

34 

1,590  9 

6 

66 

790  15 

0 

3 

1,926  8 

0 

35 

1,574  17 

6 

67 

761  19 

0 

4 

1,928  16 

0 

36 

1,558  9 

6 

68 

733  8 

6 

5 

1,926  19 

6 

37 

1,541  10 

6 

69 

705  4 

0 

6 

1,921  12 

0 

38 

1,524  0 

0 

70 

677  9 

0 

7 

1,913  4 

6 

39 

1,506  1 

6 

71 

C50  8 

0 

8 

1,902  16 

6 

40 

1,487  10 

0 

72 

623  19 

6 

9 

1,890  19 

6 

41 

^,468  4 

0 

73 

597  7 

6 

10 

1,878  3 

0 

42 

1,447  11 

6 

74 

569  13 

0 

11 

1,864  7 

0 

43 

1,426  2 

0 

75 

541  0 

6 

12 

1,849  12 

0 

44 

1,403  10 

0 

76 

5U  9 

G 

13 

1,833  18 

6 

45 

1,379  14 

6 

77 

477  17 

0 

U 

1,817  7 

6 

46 

1,354  16 

6 

78 

444  9 

6 

15 

1,800  8 

6 

47 

1,328  2 

6 

79 

412  9 

6 

16 

1,783  13 

0 

48 

1,300  9 

6 

80 

381  3 

0 

17 

1,767  16 

0 

49 

1,271  19 

6 

81 

350  14 

6 

18 

1,753  5 

6 

50 

1,242  19 

6 

82 

321  14 

6 

19 

1,740  11 

0 

51 

1,213  17 

0 

83 

292  10 

0 

20 

1,729  9 

6 

52 

1,185  14 

0 

84 

263  2 

0 

21 

1,719  17 

0 

55 

1,157  17 

6 

85 

234  18 

6 

22 

1,713  1 

0 

54 

1,130  13 

0 

86 

207  16 

0 

23 

1,706  16 

6 

55 

1,103  18 

0 

87 

184  11 

6 

24 

'  1,700  11 

6 

56 

1,077  10 

0 

88 

164  17 

6 

25 

1,694  0 

0 

57 

1,051  10 

0 

89 

148  7 

0 

!   26 

1,686  14 

6 

58 

1,025  10 

0 

90 

133  9 

0 

27 

1,677  5 

6 

59 

999  1 

0 

91 

122  16 

0 

28 

1,667  1 

0 

60 

972  1 

0 

92 

107  7 

0 

29 

1,656  1 

0 

61 

943  15 

6 

93 

93  3 

0 

30 

1,644  7 

6 

62 

914  2 

0 

94 

79  8 

6 

31 

1.632  0 

0 

63 

'       883  6 

0 

95 

64  11 

0 
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Sect.  10. 


Table  II. — The  Values  of  an  Annuity  of  ^100  per  Annum,  held  on  the 
joint  continuance  of  Two  Lives  (a). 


Table  III. — The  Values  of  an   Annuity  of  £100   per   Annum,   for   any 
number  of  Years,  not  exceeding  Ninety-five. 


Years 
of  Age. 

Values. 

Years 
of  Age. 

Values. 

Years 
of  Age. 

Values. 

£         s. 

d. 

£         s. 

d. 

£ 

s.     d. 

1 

96      3 

0 

33 

1,814  15 

0 

65 

2,304 

13  0 

o 

188  12 

0 

34 

1,841  2 

0 

66 

2,312 

3  6 

3 

277  10 

0 

35 

1,866  9 

0 

67 

2,319 

8  0 

4 

362  19 

6 

36 

1,890  16 

6 

68 

2,326 

7  0 

5 

445  3 

6 

37 

1,914  5 

0 

69 

2,333 

0  6 

6 

524  4 

0 

38 

1,936  15 

6 

70 

2,339 

9  0 

7 

600  4 

0 

39 

1,958  8 

6 

71 

2,345 

12  6 

8 

673  5 

0 

40 

1,979  5 

6 

72 

2,351 

11  0 

9 

743  10 

6 

41 

1,999  6 

0 

73 

2,357 

5  0 

10 

811  1 

6 

42 

2,018  11 

0 

74 

2,362 

15  0 

11 

876  0 

6 

43 

2,037  1 

6 

75 

2,368 

0  6 

12 

938  10 

0 

44 

2,054  17 

6 

76 

2,373 

2  0 

13 

998  11 

0 

45 

2,072  0 

0 

77 

2,377 

19  6 

14 

1,056  6 

0 

46 

2,088  9 

0 

78 

2,382 

13  6 

15 

1,111  16 

6 

47 

2,104  5 

6 

79 

2,387 

4  0 

16 

1,165  4 

6 

48 

2,119  10 

0 

80 

2,391 

10  6 

17 

1,216  11 

0 

49 

2,134  2 

6 

81 

2,395 

14  0 

18 

1,265  18 

6 

50 

2,148  4 

0 

82 

2,399 

14  0 

19 

1,313  7 

6 

51 

2,1«1  14 

6 

83 

2,403 

11  6 

20 

1,359  0 

6 

52 

2,174  15 

0 

84 

2,407 

5  6 

21 

1,402  18 

0 

53 

2,187  5 

0 

85 

2,410 

17  0 

22 

1,445  2 

0 

54 

2,199  5 

6 

86 

2,414 

5  6 

23 

1,485  13 

6 

55 

2,210  17 

0 

87 

2,417 

11  6 

24 

1,524  13 

6 

56 

2,221  19 

6 

88 

2,420 

14  6 

25 

1,562  4 

0 

57 

2,232  13 

0 

89 

2;423 

15  6 

26 

1,598  5 

6 

.58 

2,242  19 

0 

90 

2,426 

14  6 

27 

1,632  19 

0 

59 

2,252  16 

6 

91 

2,429 

10  6 

28 

1,666  6 

0 

60 

2,262  6 

6 

92 

2,432 

5  0 

29 

1,698  7 

0 

61 

2,271  9 

6 

93 

2,434 

17  0 

30 

1,729  4 

0 

62 

2,280  5 

6 

94 

2,437 

7  0 

31 

1,758  16 

6 

63 

2,288  14 

6 

95 

2,439 

15  6 

32 

1,787  7 

0 

64 

2,296  17 

0 

(fl)  This  is  too  long  to  be  inserted  here.     Reference  must  be  made  to  the  act  16  &  17 
Vict.  c.  51,  Schedule,  or  to  Trevor  on  Taxes  on  Succession,  317 — 382. 
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Sect.  1. —  Generally — By  Effluxion  of  Time. 


Chapter  VIL 
Sect.  1. 


A  LEASE  for  years  may  be  determined  in  various  ways,  viz.: — 1.  By  in  what  ways 
effluxion  of  time,  on  the  expiration  of  the  term  thereby  granted.  be^dTtermined 
2.  By  the  happening  of  some  event  upon  which  the  term  is  hmited 
conditionally.  3.  By  a  surrender.  4.  By  merger.  5.  By  forfeiture 
and  re-entry  or  ejectment  pursuant  to  some  proviso  or  condition  in 
the  lease,  for  breach  of  covenant,  &c.  6.  By  a  notice  to  quit,  where 
the  tenancy  is  fiom  year  to  year,  or  for  other  like  period  (greater  or 
less)  determinable  by  notice.  7.  By  a  notice  to  determine  the  term 
at  the  end  of  the  first  seven  or  fourteen  years  thereof,  or  at  some  other 
specified  period,  pursuant  to  a  power  in  the  lease.  8.  By  a  dis- 
claimer of  the  reversioner's  title,  where  the  tenancy  is  only  from  year 
to  year,  or  other  less  period,  and  not  for  a  term  of  years.  9.  Some- 
times by  death  of  the  lessor  or  lessee,  or  of  some  other  person ;  but 
this  is  unusual,  except  where  the  lessor  is  only  a  tenant  for  his  own 
life  or  pur  autre  vie.  10.  A  mere  cancellation  of  a  lease  does  not 
determine  the  term  thereby  granted,  or  the  lessor's  right  to  the  rent, 
as  incident  to  his  reversion. 

When  the  term  of  years  granted  by  a  lease  expires  by  effluxion  'of  By  effluxion 
time,  the  lessee  or  his  assigns  ought  thereupon  to  quit  possession  (a) 
but  if  the  lessee  or  any  person  claiming  through  him  holds  over,  he 

(a)  Chap.  XIV.,  Sects.  2,  3. 
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SURRENDER. 


At  what  Time 
a  Surrender 
may  be  made. 


Chapter  VII.  broken,  the  particular  estate  shall   be  revested  (t) ;    therefore,  if  a 

Cp  pip     Q  * 

'— —  lessee  for  years  surrender  his  whole  term  to  the  original  lessor  upon 

condition,  he  may,  upon  non-performance  of  the  condition,  re-enter 
and  revive  the  term  (u). 

A  lessee  for  a  term  of  years  to  begin  presently  carmot  before  entry 
merge  or  drown  the  term  by  a  surrender,  because  till  entry  there  is 
no  term  and  no  reversion  wherein  the  possession  may  drown ;  but  if 
the  lessee  enter  and  assign  his  estate  to  another,  such  assignee  may 
before  entry  surrender  his  term  to  the  lessor,  because  by  the  entry  of 
the  lessee  the  possession  was  severed  and  divided  from  the  reversion, 
which  possession,  being  by  assignment  transferred  to  the  assignee, 
may  without  other  entry  be  surrendered  and  drowned  in  the  rever- 
sion (x) ;  but  it  is  not  necessary  that  the  surrenderor  of  a  lease,  to 
begin  at  a  future  day,  should  be  in  possession  in  order  to  make  a 
surrender  before  the  period  of  commencement :  thus,  if  a  lease  be  to 
commence  at  Michaelmas  next,  and  the  lessee  take  a  new  lease  under 
seal  before  Michaelmas,  it  is  a  surrender  in  law  of  the  first  lease (?/). 
As  to  surrender  of  leases  in  futuro  or  future  interests,  there  is  this 
distinction  to  be  observed,  that  a  lessee  for  years  of  a  term  to  begin 
at  a  day  to  come  cannot  surrender  it  by  an  actual  surrender  before 
the  day  of  the  term  begin,  but  he  may  by  a  surrender  in  law  (z). 
Whenever  a  deed  purporting  to  be  a  surrender  cannot  operate  as  such, 
it  will  probably  take  effect  as  an  assignment  or  as  a  release  of  the 
right  to  the  term,  ut  res  magis  valeat  quam  pereat. 


What  Writing 
IS  sufficient. 


(b)  By  Deed  or  Note  in  Writing. 

The  Statute  of  Frauds  does  not  make  a  deed  essential  to  a  sur- 
render, for  it  directs  it  to  be  made  either  "  by  deed  or  note  in  writ- 
ing," signed,  &c.  («),  which  note  in  writing,  though  not  a  deed,  must 
be  properly  stamped  (b).  But  the  8  &  9  Vict.  c.  106,  s.  3,  requires 
all  surrenders  in  writing  to  be  hy  deed,  except  as  to  leases  not  exceed- 
ing three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  shall  amount  unto  two-third  parts  at 
least  of  the  full  improved  value  of  the  thing  demised,  and  which 
leases  need  not  be  in  writing  (c).  In  order  to  make  a  good  surrender 
of  lands  by  deed,  and  to  make  them  pass  by  such  a  surrender,  these 
things  are  requisite: — I.  That  the  surrenderor  be  a  person  able  to 
surrender,  and  that  he  have  an  estate  in  possession  of  the  thing  sur- 
rendered at  the  time  of  the  surrender  made.     2.  That  the  surrender 


(0  Co.  Lit.  218  b. 

{u)  Lloyd  V.  Langford,  2  Mod.  17G;  Bac. 
Abr.  tit.  Leases  (S.  3). 

(,r)   Bac.  Abr.  tit.  Leases  (S.  2). 

ill)  Shop.  Touch.  302. 

(2)  Shep.  Touch.  304  :  Ivc  \.  Sams,  Cro. 
Eliz.  521;  Ilutchius  v.  Martin,  Cro.  Eliz. 
G05. 


{a)  Ante,  253. 

{h)  Farmer  d.  Earl  v.  Rogers,  2  Wils.  26; 
Williams  v.  Satinjer,  3  Brod.  &  B.  70 ;  C 
Moo.  226 ;  Doe  d.  Wijait  v.  Sldgg,  5  Bing., 
N.  C.  564.  As  to  the  proper  stamp,  sec 
Chap.  XXVIII. 

(c)  29  Car.  2,  c.  3,  ss.  1,2;  ante,  78. 
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be  to  him  who  has  the  next  immediate  estate  in  remainder  or  rever-  Chapter  vii. 
I  sion,  and  that  there  be  no  intervening  estate  coming  between.  3.  — ^^^'^'  ^' — 
That  there  be  a  privity  of  estate  between  the  surrenderor  and  sur- 
renderee. 4.  That  the  surrenderee  have  a  higher  and  greater  estate 
in  the  thing  surrendered  than  the  surrenderor  hath,  so  that  the  estate 
of  the  surrenderor  may  be  drowned  therein.  5.  That  he  have  the  estate 
in  his  own  right,  and  not  in  the  right  of  another.  6.  That  he  be  sole 
seised  of  this  estate  in  remainder  or  reversion,  and  not  in  joint- 
tenancy  (d).  7.  That  apt,  or  at  all  events  sufficient,  operative  words 
be  used  (e).  Those  commonly  employed  are  "  surrender,  grant  and 
yield  up,"  or  "  assign  and  surrender."  But  no  particular  words  are 
essential.  Where  a  deed  is  not  required  by  8  &  9  Vict.  c.  106,  s. 
3  (/),  any  instrument  in  writing,  duly  signed,  and  expressing  an  im- 
mediate purpose  of  giving  up  the  estate  on  the  part  of  the  tenant,  if 
accepted  by  the  landlord,  will  be  sufficient  (^r).  8.  A  corporation 
aggregate  cannot  surrender  otherwise  than  by  deed  under  their  com- 
mon seal  (A).  In  other  cases  sealing  and  delivery  as  a  deed,  are 
usually  necessary  (^).  9.  The  deed  or  writing  must  be  duly  stamped 
as  a  surrender  (j). 

Where  a  lease  came  into  the  hands  of  the  original  lessor  by  an  Particular  in- 
agreement  entered  into  between  him  and  the  assignee  of  the  original  remlerl" 
lessee,  "that  the  lessor  should  have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum  over  and  above  the  rent  an- 
nually, towards  the  good-will  already  paid  by  such  assignee,"  it  was 
adjudged  that  such  agreement  operated  as  a  surrender  of  the  whole 
term(/e).  An  agreement  between  a  landlord  and  tenant  for  the  latter 
to  give  up  possession,  and  the  former  to  take  the  stock,  &c.  at  a  valua- 
tion, and  to  make  compensation  for  fallows,  &c.,  to  pay  all  taxes,  and 
permit  the  tenant  to  keep  a  part  of  the  messuage  and  some  of  the 
out-houses  up  to  a  certain  day  without  paying  rent  or  taxes,  was  held 
to  operate  as  a  surrender  of  the  term  (Z) ;  but  where  one  being  in  pos- 
session of  premises  as  tenant  from  year  to  year,  under  an  agreement 
for  a  lease  for  fourteen  years,  and  the  rent  being  in  arrear,  entered 
into  an  indenture  with  his  landlords,  whereby,  reciting  such  tenancy 
and  arrears  of  rent  accrued,  aiid  that  he  had  agreed  to  quit  and  to 
deliver  uj)  the  premises  to  them,  and  that  a  valuation  should  be  made 
of  his  effects  on  the  premises  by  two  indifferent  persons  to  be  chosen, 
&:c.,  and   that   the   same   should   in  the  meantime  be  assigned  and 

{d)  Shep.  Touch.  303;  2  Blac.  Com.  336;  (0  8  &  9  Vict.  c.  106,  s.  3;  ante,  253. 

but  see  contra,  Shep.  Touch.  308.  (.;)    Williams  v.  Sawijer,  3  Brod.  &  B.  70; 

!(e)  Post,  25.5,  256.  6    Moo.   226  ;    Doe    d.    (Fyaii    v.  Stagg,    5 

(/)  Ante,  253.  Bing.,  N.  C.  564  ;  post.  Chap.  XXVIII. 

ig)  Farmer  v.  Rogers,  2  Wils.  26  ;   Smith  (k)  Smith    v.   Maplfback,    1    T.   R.  441  ; 

I      V.  Maplehack,  1  T.  R.  441 ;  Wcddall  v.  Capes,  Lloyd  v.  Langford,  2  Mod.  175. 

'      1   M.  &  W.  50;  Shep.  Touch.  306;    Cole  (0    Williams  w.  Sawyer,  Z^vod.  &  B.  70; 

Ejec.  225.  6  Moo.  226  ;  Parmentcr  v.  Webber,  8  Taunt. 

CO  Bac.  Abr.  tit.  Corporations  (E.  3).  593  ;  2  Moo.  656. 
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Chapter VII.  delivered  lip  to  a  trustee  for  the  landlord;  and  the  deed  assigned  his 

effects  on  the  premises  to  such  trustee,  upon  trust  to  have  the  valuation 

made,  and  out  of  the  amount  to  retain  the  arrears  of  rent,  and  pay 
the  residue  to  the  tenant ;  it  was  held  that  the  tenant  not  having  jn 
fact  quitted  the  possession,  nor  any  valuation  having  been  made  of 
his  effects,  such  agreement  to  quit,  &c.  being  conditional,  and  the  con- 
dition not  performed,  nor  the  agreement  in  any  manner  acted  upon, 
did  not  operate  as  a  surrender  of  the  tenant's  legal  term  from  year  to 
yea.r{m).  Where  one  tenant  in  common  of  a  reversion  agreed  in 
writing  with  another,  who  was  possessed  of  a  term  in  the  whole  of 
the  land,  to  give  him  a  sum  on  a  certain  day,  when  either  a  sale  or  a 
partition  of  the  estate  was  to  be  made,  as  a  compensation  for  quitting 
possession,  and  the  other  agreed  to  give  up  possession  on  a  day  sub- 
sequent to  that  fixed  for  the  payment :  it  was  held  that  the  instrument 
did  not  operate  as  a  surrender  when  signed  (n).  A  written  notice 
given  by  the  tenant  of  his  intention  to  quit  at  a  time  when  he  believed 
his  tenancy  to  expire,  but  which  is  afterwards  discovered  not  to  be 
the  time,  does  not  operate  as  a  surrender  (o).  A  written  request  by 
the  tenant  to  his  landlord  to  re-let  the  premises  to  some  other  person 
may,  ivhen  acted  on,  amount  to  a  surrender  by  act  and  operation  of 
la.w{p).  A  written  instrument  in  this  form: — "We  do  hereby  re- 
nounce and  disclaim,  and  also  surrender  and  yield  up  all  right,  &c.," 
a  tenancy  from  year  to  year  being  -in  existence,  has  been  held  a  sur- 
render and  not  a  disclaimer  (cj). 


Surrender  by 
Acceptance  of 
a  new  I^ease 
generally. 


(c)  J3i/  Acceptance  of  a  new  Lease. 

Surrenders  by  act  and  operation  of  law,  or  implied  surrenders,  are 
excepted  in  the  Statute  of  Frauds  (?•),  and  are  not  affected  by  the 
8  &:  9  Vict.  c.  106,  s.  3,  which  only  applies  to  surrenders  made  in 
writing  (s).  Of  this  sort  are  surrenders  created  by  the  acceptance  of 
a  new  lease  from  the  reversioner  either  to  begin  presently,  or  at  any 
tirhe  during  the  continuance  of  the  first  lease ;  for  the  acceptance  of 
a  valid  new  lease  implies  a  surrender  of  the  existing  lease  {t),  and 
operates  as  a  surrender  thereof  by  act  and  operation  of  law  (m),  but 
not  if  the  second  lease  be  void  or  voidable  (v),  or  if  there  be  a  mere 
agreement  for  a  future  lease,  and  not  an  actual  demise  {x).     The 


(???)  Coiipland  V.  Maynard,  12  East,  134. 

(n)  Weddall  v.  Capes,  1  M.  &  W.  50; 
Tyr.  &  Gr.  430. 

(o)  Lyon  v.  Reed,  13  M.  &  W.  285 ;  Doe 
d.  Murrell  v.  Milward,  3  M.  &  W.  328; 
Bessell  v.  Landsherg,  7  Q.  B.  038. 

(p)   Nickelh  v.  Atherstone,  10  Q.  B.  944. 

(<7)  Doe  d.  IVyatt  v.  Stagg,  5  Bing.,  N.C. 
5G4 ;  7  Scott,  G'JO. 

(r)  Ante,  253  ;  Shop.  Tonch.  300;  Com. 
Dig.  tit.  Surrender  (L.  1);  Perk.  c.  9. 

(s)  Ante,  253. 


(t)  Davison  d.  Bromley  v.  Stanley,  4  Burr. 
2110. 

(?<)  Roll.  Abr.  tit.  Surrender ;  Crnwlei/  v. 
Fitty,  7  Exch.  319  ;  21  L.  J.,  Ex.  136;  Fur- 
nivall  V.  Grove,  8  C.  B.,  N.  S.  49C  ;  30  L.  J., 
C.  P   3  :  Cole  Ejec.  226. 

(v)  Post,  258. 

(.r)  John  V.  Jenkins,  1  Cr.  &  M.  227;  3 
Tyr.  170;  Foqnet  v.  Moore,  7  Exch.  870; 
Cantinn  v.  Harllei/,  9  C.  B.  634;  19  L.  J., 
C.  P.  323 ;  Budeley  v.  Figurs,  23  L.  T.  297. 
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reason  why  such  acceptance  of  a  new  lease  operates  as  a  surrender  of  Chapter  vii. 

the  first  is,  because  the  lessee,  by  accepting  the  new  lease,  has  been  '-— — 

party  to  an  act,  the  validity  of  which  he  is  afterwards  estopped  from 

disputing,  and  which  would  not  be  valid  if  the  first  lease  continued  to  , 

exist,  for  he  would  be  estopped  from  saying  that  the  lessor  had  not 

power  to  make  the  new  lease;  and  as  the  lessor  could  not  grant  the 

new  lease  until  the  first  lease  was  surrendered,  the  acceptance  of  the 

new  lease  is  of  itself  a  surrender  of  the  first  (y). 

If  a  lessee  for  twenty  years  take  a  lease  for  ten  years  to  begin  at  What  is  a  suf- 
Michaelmas  next,  there  is  no  doubt  but  that  the  term  of  twenty  years  L*ease. 
is  surrendered  or  determined  immediately ;  for  by  the  lessee's  accept- 
ance of  the  new  lease,  he  admits  that  the  lessor  is  in  a  situation  to 
demise  to  him,  notwithstanding  the  existence  of  the  other  lease ;  and 
indeed  by  such  acceptance,  the  lessor  has  power  to  make  a  new  lease 
during  the  former  (z) :  but  where  a  lessee  for  twenty-one  years  took  a 
lease  of  the  same  lands  for  forty  years,  to  begin  immediately  after  the 
death  of  J.  S. ;  it  was  held  that  this  was  not  any  present  surrender  of 
the  first  term,  because  J.  S.  might  wholly  outlive  that  term,  and  then 
there  would  be  no  union  to  work  a  surrender :  and  it  was  considered 
that  being  in  equilibrio  in  the  mean  time,  whether  he  would  survive 
it  or  not,  the  first  term  should  not  be  hurt  till  that  contingency  hap- 
pened;  but  that  if  J.  S.  died  within  the  first  term,  then  what  re- 
mained of  it  was  surrendered  and  gone  by  the  taking  place  of  the 
second  (a).  Where  the  lessee  for  years  of  a  house  accepts  a  grant  of 
the  custody  of  the  same  house,  it  is  a  surrender ;  for  the  custody  of  a 
thing  which  was  let  before,  is  another  interest  in  the  same  thing 
leased,  and  cannot  stand  with  the  first  lease  (&) :  and  if  the  first  lease 
be  of  the  land  itself,  and  the  second  lease  of  the  vesture  of  the  same 
land,  it  is  a  surrender  of  the  first  lease :  so  it  is  if  a  lessee  accept  a 
grant  of  common,  or  rent  out  of  the  same  land,  to  commence  at  a 
certain  day  within  the  term  (c).  If  the  king  (or  queen  regnant)  make 
a  demise  for  years,  the  acceptance  of  a  new  lease  is  no  surrender  of 
the  first  lease  (rf) :  so  if  a  lessee  accept  a  grant  of  a  thing  consistent 
with  the  lease  of  the  land,  it  is  no  surrender;  as  if  the  lessee  of  a 
manor  accept  the  grant  of  a  bailiwick,  or  the  stewardship  of  the  same 
manor ;  or  if  he  accept  the  oflfice  of  park-keeper  of  the  same  park  for 
his  life,  it  is  no  surrender,  for  the  subsequent  grant  is  merely  col- 
lateral, and  not  of  the  thing  itself  (e) :  but  where  a  lessee  for  years  of 

(y)  Lyon    \.  Reed,    13    M.   &   W.   285;  (c)  Com.  Dig.  tk.  Surrender  {1.  I);  Mel- 

Bessell  v.  Landsberg,  7   Q.  B.  638  ;   Cole  lows  v.  May,  Cro.  Eliz.  874. 
Ejec.  225.  (d)  Brook  v.  Goring,  Cro.  Car.  197. 

(z)  Ives  V.  Sajus,  Cro.  EViz.  522;  HutcMns  (e)   Gie  v.  Rider,    1    Sid.  75;    Gyhson   v. 

V.  Martin,  Cro.  Eliz.  604.  Searls,  Cro.  Jac.  176.  184;  Earl  of  Arundel 

(a)  Bac.  Abr.  tit.  Leases  (S.  53).  v.  Lord  Gray,  2  Dyer,  200  b;    Woodward  v. 

(6)   Grjbson  v.  Searls,  Cro.  Jac.  177.  Aston,  1  Ventr.  296. 
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What  does  not 
create  a  Sur- 
render. 


Chapter  VII.  an  advowson  was  presented  to  the  advowson  by  the  lessor  it  was  ad- 

^^^'   ' judged  to  be  a  surrender  of  his  terin(<?). 

A  recital  in  a  second  lease,  that  it  was  granted  in  consideration 
(amongst  other  things)  of  the  surrender  of  a  prior  lease  of  the  same 
premises,  is  not  a  surrender  by  deed  or  note  in  writing  of  such  prior 
lease ;  it  not  purporting  to  be  of  itself  a  surrender  or  yielding  up  of 
the  interest  ( /).  A  mere  agreement  for  a  new  lease  is  not  sufficient 
to  create  an  implied  surrender  of  the  previous  one{g) :  so  an  agree- 
ment between  the  lessor  and  a  stranger,  that  the  lessee  shall  have  a 
new  lease,  is  no  surrender  (/i) :  and  if  a  lessee  accept  a  new  lease  in 
trust  for  another  it  is  no  surrender  {i).  But  it  seems  that  if  a  lessee 
re-demise  to  the  lessor,  for  his  whole  term,  reserving  a  rent,  that 
amounts  to  a  surrender  (j)  :  a  notice  to  quit  at  a  future  day  cannot 
operate  as  a  surrender  {k) ;  but  a  written  request  by  the  tenant  to  his 
landlord  to  re-let  the  premises  to  some  other  person  may,  when  acted 
on,  amount  to  a  surrender  by  act  and  operation  of  law(/). 

No  implied  surrender  by  the  grant  of  a  new  lease  will  take  effect, 
if  the  new  lease  be  absolutely  void  (»?) :  so  if  the  new  lease  do  not 
pass  an  interest  according  to  the  contract  and  intention  of  the  parties, 
an  acceptance  of  it  is  not  an  implied  surrender  of  the  old  lease  (n). 
The  acceptance  of  a  voidable  lease  which  is  afterwards  made  void 
contrary  to  the  intention  of  the  parties,  but  w'hich  has  operated  to 
pass  some  part  of  the  term  contracted  for,  is  not  a  surrender  of  a 
valid  former  lease  inconsistent  therewith :  therefore  where  a  tenant 
for  life,  with  a  power  of  leasing,  made  a  lease  of  part  of  some  land, 
which  was  not  a  good  execution  of  the  power,  in  consideration  of  the 
surrender  of  two  prior  leases  of  the  whole  of  the  land,  and  in  order  to 
effectuate  an  agreement  entered  into  between  the  lessee  and  another 
person  for  the  sale  of  the  remaining  part  of  the  land,  which  the  lease 
recited  that  it  was  intended  to  lease  to  the  vendee  by  indenture  of 
even  date,  and  which  was  done;  it  was  held,  after  the  death  of  the 
tenant  for  life,  that  this  new  lease  as  to  the  premises  thereby  demised 
did  not  operate  as  a  surrender  of  the  two  prior  leases  (o).  So  where 
a  tenant  for  life,  with  power  of  leasing,  granted  a  lease  in  "  consider- 
ation of  the  surrender  up,"  of  a  former  lease,  "  which  surrender  is 
hereby  made  and  accepted,"  it  was  held,  the  new  lease  not  being  a 


Efihect  of  an 
invalid  new 
Lease. 


(e)   Gyhson  v.  Scarls,  Cro.  Jac.  81,  17G. 

(  /)  Roe  d.  Earl  of  Berkeley  v.  Archbishop 
of  York,  6  East,  80;  2  Smiili,  16(5;  Doe  d. 
Earl  of  Egremont  v.  Courtenay,  11  Q.  B.  702. 

{g)  An'te,  25G  {x). 

ill)  Purris  V.  Allen,  Cro.  Eliz.  173. 

(i)  Com.  Dig.  tit.  Surrender  (H.)  (L.  1). 

(j)  Lloyd  V.  Laiipford,  2  Mod.  175  ;  Smith 
V.  Mapleback,  1  T.  K.  411. 

{h)  Doe  d.  Murrell  v.  Milward,  3  M.  & 
W.  328  ;  Bessell  v.  Landsberg,  7  Q.  B.  638. 


(l)  Nickel h  V.  Atherstone,  10  Q.  B.  944. 

(ff?)  Zoiich  d.  Abbott  V.  Parsons,  3  Burr. 
1807  ;  (nison  v.  Sewell,  4  Burr.  1980;  1  W. 
Blac.  617  ;  Roe  d.  Earl  of  Berkeley  v.  Arch- 
bishop of  York,  6  East,  S6;  2  Smith,  166; 
Davison  d.  Bromley  v.  Stanley,  4  Burr.  2210: 
3  Prest.  Conv.  UU,  165. 

(?0  Com.  Dig.  tit.  Estates  (G.  13). 

(o)  Doe  d.  Biddulph  y!  Poole,  11  Q.  H. 
713;  Roe  d.  Earl  of  Berkeley  v.  Archbishop  oj 
York,  6  East,  86;  2  Smith,  166. 
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o-ood  execution  of  the  powei",  and  therefore  voidable  by  the  remainder-  Chaptfr  Vll. 

'<  I    man,  did  not  operate  as  a  surrender  of  the  prior  lease  (p).     Where  a ^Il-J — . 

voidable  bishop's  lease,  v^'hich  had  been  granted  in  consideration  of  a 

1 1  surrender  by  deed  executed  a  few  days  before  of  a  prior  lease,  was 
avoided  by  the  successor;  it  was  held,  that  the  first  lease  was  not 
revived  by  such  avoidance  (</). 

If  a  lessee  for  years  accept  a  new  lease  by  indenture  of  part  of  the  Effect  of  a  new 
lands,  it  is  a  surrender  for  that  part  only,  and  not  for  the  whole  (r):  Lease  of  Part 
and  though  a  contract  for  years  cannot  be  so  divided  or  severed,  as 
to  be  avoided  for  part  of  the  years  and  to  subsist  for  the  residue, 
either  by  act  of  the  party  or  act  in  law ;  yet  the  land  itself  may  be 
divided  or  severed,  and  he  may  surrender  one  or  two  acres,  either 
expressly  or  by  act  of  law,  and  the  lease  for  the  residue  will  stand 
good  and  untouched  (s).  If  then  there  be  two  lessees  for  life,  or  years, 
and  one  of  them  take  a  new  lease  for  years,  it  is  a  surrender  of  his 
moiety  (0- 

(d)  Bi/  Act  and  Operation  of  Laic. 

The  term  "  surrender  by  operation  -of  law,"  is  properly  applied  to  By  Estoppel, 
cases  where  the  owner  of  a  particular  estate  has  been  party  to  some 
act  having  some  other  object  than  that  of  a  surrender,  but  which 
object  cannot  be  effected  whilst  the  particular  estate  continues,  and 
the  validity  of  which  act  he  is  by  law  estopped  from  disputing (w). 
Such  surrender  is  the  act  of  the  law,  and  takes  place  independently 
of,  and  even  in  spite  of,  the  intention  of  the  parties  (;r).  It  is  pre- 
sumed to  have  preceded  the  act  to  which  the  tenant  is  party  (y).  The 
acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  acts  of  noto- 
riety, not  less  formal  and  solemn  than  the  execution  of  a  deed,  as,  for 
instance,  livery,  entry,  acceptance  of  an  estate,  and  the  like  {z).  The 
effect  of  acceptance  of  a  new  lease  has  been  already  considered  («). 

A  tenancy  from  year  to  year  cannot  be  determined  unless  there  be  By  Consent 
either  a  legal  notice  to  quit  or  a  surrender  (6) :  and  therefore  a  tenancy  ^J^^g  of^p^J- 
frora  year  to  year,  created  by  parol,  is  not  determined  by  a  parol  session. 
licence  from  the  landlord  to  the  tenant,  to  quit  in  the  middle  of  a 
quarter,  and  the  tenant's  quitting  the  premises  accordingly  (c) :  but 
where  upon  a  tenancy  from  year  to  year,  determinable  at  a  quarter's 
notice,  the  lessor  licensed  the  tenant  to  quit  in  the  middle  of  a  quarter, 

(p)  Doe  A.  Earl  of  Egremont  \.  Courfenay,  sell  v.  Landsherg,  7  Q   B.  638;  Com.  Dig. 

11   Q.  B.  702;   overruling   Doe   d.  Earl  of  tit.  Surrender  (I.);  20  Vin.  Abr.  m.  Surren- 

Egremmit  v.  Forwood,  3  Q   B.  627.  der{F.)  (G.) ;  Cole  Ejec.  225. 

(?)  Doe  d.  Murray  v.  Bridges,  1  B.  &  Ad.  (x)   Lyon  v.  Reed,  13  M.  &  W.  285. 

847.  ((/)  9  C.  B.  634,  note. 

(r)  Earl  of  Carnarvon  v.  ViUehols,  13  M.  (z)   Ibid.  ;  Nicktlls  v.  Atherstone,  10  Q.  B. 

&  W.  ,342,  Alderson,  B. ;  Morrison  v.  Chad-  944.' 

wick,  7  C.  B.  266;  6  D.  &  L.  567;   Cole  (a)  Ante,  256  (c). 

Ejec.  226.  (6)  Doe  d.  Read  v.  Ridout,  5  Taunt.  519. 

(s)  Bac.  Abr.  lit.  Zeases  (D.  3).  \c)  Mollett    v.    Brayne,    2    Camp.    103; 

(0  Shep.  Touch.  302.  Thompson  v.  Wilson,  2'Stark.  379. 


(a)  Lyon  v.  Reed,  13  M.  &  W.  285 ;  Bes- 
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Chapter  VII.  and  the  tenant  accordingly  quitted,  and  the  lessor  accepted  posses- 
sion ;  it  was  held  to  be  a  surrender  by  operation  of  law,  destroying 
the  right  to  rent  for  the  whole  or  any  part  of  the  current  quarter  (c?). 
The  tenant  of  a  house,  three  cottages,  and  a  stable  and  yard,  let  at 
an  entire  rent  for  a  term,  before  the  expiration  of  it,  assigned  all  the 
premises,  the  house  and  cottages  being  in  the  possession  of  under- 
tenants ;  the  landlord  accepted  a  sum  of  money  as  rent  up  to  the  day 
of  the  assignment,  which  was  in  the  middle  of  a  quarter;  the  assignee 
took  possession  of  the  stable  and  yard  only;  the  occupiers  of  the 
cottages  having  left  them  after  the  assignment,  and  before  the  expira- 
tion of  the  term,  the  landlord  re-let  them;  the  tenant  paid  no  rent 
after  the  assignment,  but  the  landlord  received  rent  from  the  under- 
tenants, and  before  the  expiration  of  the  term,  he  advertised  the 
whole  of  the  premises  to  be  let  or  sold ;  it  was  held  that  this  was  a 
surrender  by  operation  of  law  of  all  the  premises  (e).  But  where  a 
tenant  from  year  to  year  by  a  Lady-day  holding,  orally  agreed  with 
his  landlord's  agent  to  quit  at  the  ensuing  Lady-day,  which  was 
within  half  a  year;  and  the  premises  were  re-let  by  auction,  at  which 
the  tenant  attended  and  bid,  but  the  new  tenant  was  not  let  into  pos- 
session ;  it  was  held,  that  the  tenancy  Avas  not  determined,  there  not 
having  been  a  surrender  by  operation  of  law  (f).  If  a  landlord  in 
the  middle  of  a  quarter  accept  from  his  tenant  the  key  of  the  house 
demised,  under  a  parol  agreement  that  upon  her  then  giving  up  the 
possession  the  rent  shall  cease,  and  she  never  afterwards  occupy  the 
premises,  he  cannot  recover  in  an  action  for  the  use  and  occupation 
of  the  house,  for  the  time  subsequent  to  his  accepting  the  key  (g). 
But  where  A.  was  tenant  to  B.  of  rooms  for  a  term  of  years,  and 
upon  the  bankruptcy  of  B.,  A.  sent  the  key  of  the  rooms  to  the  office 
of  the  official  assignee,  where  it  was  left  with  a  clerk,  who  was  told 
that  it  was  the  key  of  the  rooms  which  A.  had  occupied ;  and  A. 
immediately  quitted  possession,  but  no  further  communication  took 
place: — held  not  to  amount  to  a  surrender  by  act  and  operation  of 
law(7i).  Where  two  persons  demised  a  house  by  lease  in  writing,  one 
of  whom,  after  signing  the  lease,  never  further  interfered,  and  the 
other,  before  the  first  quarter's  rent  became  due,  accepted  the  key 
from  the  tenant's  wife ;  it  was  held,  that  there  was  a  sufficient  sur- 
render by  the  tenant  which  bound  both  the  lessors,  the  wife  of  the 
tenant  acting  as  his  agent,  and  the  lessor,  who  accepted  the  key,  as 


(d)  Grimman  v.  Legge,  8  B.  &  C.  324- ;  2 
M.  i<t  R.  438  ;  nrow7i  v.  Burthi.sliaw,  7  D. 
&  R.  603  ,  Furnivall  v.  Grove,  8  C.  13.,  N.S. 
496  ;  30  L.  J.,  C.  P.  3  ;  Bac.  Abr.  tit.  Leases, 
211. 

(e)  Reeve  v.  Bird,  1  C,  M.  &  R.  31  ;  4 
Tyr.  612. 

(/)  Doe,  d.    Huddleston     v.    Johnston,    1 


INf'Clel.  &  Y.  141  ;  Johnstove  v.  Hudkston, 
4  B.  &  C.  922  ;  7  D.  &  R.  41 1  ;  Doe  d.  Mur- 
rell  V.  Milward,  3  M.  &  VV.  328. 

(g)  JVIiitehead  v.  Clifford,  5  Taunt.  518; 
Furnivall  v.  Grove,  8  C.  B,,  N.  S.  496;  30 
L.  J.,  C.  P.  3. 

(//)  Camian  v.  Hartley,  9  C.  B.  634;  19 
L.  J.,  C.  P.  323. 
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the  agent  of  the  other  (i) :  but  a  plea  that  three  executors  had  agreed  Chapter  Vll. 

to  accept  a  third  person  as  tenant  in  Heu  of  the  defendant,  is  not '—^ — - 

proved  by  evidence  that  one  of  the  plaintiffs  had  made  the  agree- 
ment!^). Where  a  lessee  quitted  in  the  middle  of  his  term  apart- 
ments which  he  had  taken  for  a  year,  and  the  lessor  let  them  to 
another  person,  so  that  the  lessee  could  not  have  come  back  if  he 
had  chosen ;  it  was  held,  that  by  so  doing,  the  lessor  dispensed  with 
the  necessity  of  a  written  surrender  (/) :  and  therefore  where  the  de- 
fendant took  premises  for  a  year  certain,  but  quitted  at  the  end  of  the 
first  quarter,  and  the  plaintiff  then  let  the  premises  fpr  a  portion  of 
the  remaining  three-quarters  to  another  tenant  at  a  less  rent,  and  after- 
wards sued  the  defendant  for  the  difference ;  it  was  held,  that  by 
re-letting  the  premises,  the  plaintiff  had  assented  to  the  determination 
of  the  original  tenancy,  and  dispensed  with  the  necessity  of  a  legal 
surrender.  AVhere  the  owner  of  a  ferry  demised  it  for  a  year,  but 
after  a  few  weeks  the  lessee  finding  it  unprofitable,  agreed  instead  to 
become  servant  to  the  owner,  and  received  daily  wages  for  attending 
to  the  ferry  for  him,  it  was  held  to  be  a  surrender  by  act  and  opera- 
tion of  law  (m).  Where  a  tenant  from  year  to  year  agreed  to  buy  the 
freehold  of  the  land,  it  was  held,  that  the  agreement,  not  being  abso- 
lute, but  conditional  on  a  good  title  being  found,  did  not  operate  as  a 
surrender  of  the  tenancy  by  operation  of  law  («). 

A  tenancy  from  year  to  year  cannot  be  surrendered  by  the  mere  Acceptance  of 
agreement  of  the  landlord  to  accept  a  third  person  in  the  place  of  his  in  lieu, 
tenant,  unless  such  agreement  be  in  writing,  or  the  third  person 
actually  take  possession  [o) :  but  an  oral  agreement  between  a  land- 
lord and  tenant  from  year  to  year,  that  another  tenant  shall  be  substi- 
tuted in  his  place,  who  is  accordingly  substituted,  and  thereupon 
takes  possession,  is  a  sufficient  surrender  to  determine  the  former 
tenancy  (p).  Where  a  landlord  grants  a  new  lease  to  a  stranger  with 
the  assent  of  the  tenant  under  an  existing  lease,  and  the  latter  gives 
up  his  own  possession,  that  is  a  surrender  by  operation  of  law  (g). 
Where  A.  being  tenant  from  year  to  year  underlet  the  premises  to  B., 
and  the  original  landlord,  with  the  assent  of  A.,  accepted  B.  as  his 
tenant,  but  there  was  no  surrender  in  writing  of  A.'s  interest :  it  was 
held,  that  these  circumstances  constituted  a  valid  surrender  of  A.'s 
interest  by  act  and  operation  of  law  (/).     Where  two  persons  being 

((■)  Dodd  V.  Jchlom,  6   :\I.  &  G.  672  ;   7  (p)  Stone  v.  Whiting,  2  Stark.  235  ;  Nick. 

Scott,  N.  R.  415.  ells   v.  Atherstone,  10  Q.  B.  944;    Walker  v. 

{k)   Turner  v.  Hartley,  9  M.  &  W.  770.  Richardson,  2  M.  &  W.  882  ;  Cole  Ejec.  225, 

(/)    Walls  V.   Atcheson,  3  Bing.  462;    11  226. 
Moo.  379  ;  2  C.  &  P.  268.  {q)  Davison  v.  Gent,  1  H.  &  N.  744;  26 

im)  Peter  v.  Kendal,  6  B.  &  C.  703.  L.  J.,  Ex.  122. 

(n)  Doe  d.  Grai/   v.  Stanion,   1    M.  &  W.  (r)    Thomas  v.  Cook,  2  B.  &  Ad.  119;   2 

695  ;  Tvr.  &  Or,  i065  ;    Tarte  v.  Darby,  15  Stark.  408 ;   Wilson  v.  Sewell,  4  Burr.  1975  ; 

M.  &  W.  601.  Hall  V.  Burgess,  5  B.  &  C.  332;    Walls  v. 

(o)  Tai/Zor  V.  C/(aj3w«??,  Peake,  Add.  Cases,  Atcheson,  3  Bing.  462;    Woodcock  v.  Nuth, 

19-  8  Biiig.  170 ;  1  Moo.  &  Sc.  317. 
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Chapter  VII.  tenants  from  year  to  year  of  two  closes  under  different  lessors  agreed 

'— —  verbally  to  exchange  them,  which  they  did,  and  then  the  arrangement 

was  mentioned  to  a  person  who  was  steward  of  both  the  lessors,  and 
who  expressed  his  assent  to  it,  it  was  held  that  this  was  evidence  of 
new  demises,  and  of  a  surrender  by  operation  of  law  of  the  previous 
interests  of  the  tenants  (s).  A  tenant  from  year  to  year  died,  his 
widow  remained  in  possession,  and  continued  paying  the  rent  to  the 
landlord,  with  the  knowledge  of  a  person  who,  above  a  year  after, 
took  out  administration;  the  widow  still  continued  in  possession  for 
a  year,  paying  the  rent  as  before ;  it  was  held  that  this  did  not  amount 
to  a  surrender  by  operation  of  law  of  the  tenancy  from  year  to  year  (t). 
'  A  tenant  quitted  possession  of  premises,  and,  on  being  applied  to  for 
rent,  stated  in  a  letter  to  his  landlord,  that  he  hoped  his  landlord 
would  be  able  to  let  them  to  some  other  person  on  better  terms ;  this 
the  landlord  did  a  few  days  after,  and  the  new  tenant  entered  and  paid 
rent :  it  was  held,  that  these  facts  amounted  to  a  surrender,  but  the 
court  declined  to  consider  the  effect  of  the  letter  as  evidence  of  a  sur- 
render by  a  note  in  writing  within  the  statute  of  frauds  (m).  Where 
W.  and  H.,  who  were  partners,  by  agreement,  in  March,  1827,  became 
tenants  to  the  plaintiff,  and  at  Midsummer,  1828,  W.  retired  from  the 
partnership,  and  in  January,  1829,  H.  entered  into  partnership  with 
S. ;  and  the  plaintiff  gave  receipts  for  rent  as  received  from  H.  after 
W.  retired,  and  as  received  from  H.  and  S.  after  S.  became  a  partner; 
and  also  gave  H.  a  letter  to  his  attorney,  signifying  that  a  lease  might 
be  made  to  H.  and  S.,  but  which  was  kept  by  H.  and  not  acted  upon, 
and  no  lease  was  prepared ;  it  was  held,  that  W.  remained  liable  for 
the  rent  accruing  at  the  time  of  H.  and  S.(.r).  Where  premises  had 
been  let  to  B.  for  a  term  determinable  by  a  notice  to  quit,  and  pending 
the  term  A.,  the  landlord,  agreed  to  let  C.  stand  in  B.'s  place,  and  C. 
offered  to  pay  rent;  it  was  held,  in  an  action  for  use  and  occupation 
against  C,  that  he  could  not  set  up  as  a  defence  that  B.'s  term  had 
not  been  determined  either  by  a  notice  to  quit,  or  a  surrender  in 
writing  (y).  Where  a  sole  tenant  from  year  to  year,  before  the  ter- 
mination of  his  tenancy,  entared  into  an  agreement  with  his  landlord 
for  a  lease  to  be  granted  to  him  and  another  jointly,  and  both  entered 
upon  and  occupied  the  premises  jointly  ;  it  was  held,  that  the  first 
tenancy  was  determined  though  the  lease  was  never  executed  pursuant 
to  the  agreement  {z). 


(s)  Bees  v.  Williams,  2  C,  M.  &  II.  581  ; 
Tyr.  &  Gr.  23  ;  Lyon  v.  Reed,  13  M.  &  \V. 
285. 

(0  Doe  d.  Hull  V.  IVood,  14  M.  &  W. 
682. 

{u)  Nickells  V.  Atherstone,  10  Q.  B.  914. 

(j-)  Graham  v.  IVicltelo,  1  Cr.  &  51.  ISS  ; 


3  Tyr.  201  ;  Woodcock  v.  Nidh,  8  Biiig.  170  ; 
1  Moo.  &  Sc.  317. 

[y)  Phipps  V.  Sculthorpe,  1  B.  &  A.  50; 
but  see  Hyde  v.  Moakes,  5  C.  &  P.  42. 

(z)  Hamerton  v.  Stead,  3  B.  &  C.  478 ;  5 
D.  &  R.  206. 
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(e)   Operation  of.  ^"  Sec^s^  "' 


The  surrender  of  a  lease  will  not  affect  or  prejudice  an  under-lease  wiii  not  pre- 
previously  granted  (a).     Where  a  lessee  mortgaged  tenant's  fixtures,  h'^ice  previous 
and  afterwards  surrendered  his  lease  to  the  lessor,  who  granted  a  fresh 
lease  to  a  third  party : — held,  that  the  mortgagee  had  a  right  to  enter 
and  sever  the  fixtures,  it  not  being  competent  to  the  tenant  to  defeat 
his  grant  by  the  subsequent  voluntary  act  of  surrender  (6).     Formerly  Operation  on 
if  a  lessee  for  years,  who  had  under-let  for  a  less  term,  surrendered  his  in  Under- 
term  to  his  lessor,  whereby  his  terra  for  years  was  extinguished,  it  leases, 
followed  that  the  reversion  on  the  under-lease  being  gone,  the  inci- 
dents thereto,  as  the  rent  reserved  by  the  under-lease  and  the  cove- 
nants therein  were  gone  also  (c).     But  the  4  Geo.  2,   c.  28,  s.  6, 
enabled  a  lessee  to  surrender  his  lease  for  the  purpose  of  taking  a  new 
one  without  a  surrender  of  an  under-lease,  and  saved  to  the  lessee  all 
the  same  remedies  against  the  under-lessee  for  rents,  covenants  and 
duties,  and  to  the  original  lessor  the  same  remedies  for  rents   and 
duties  reserved  by  the  new  lease,  so  far  as  they  exceed  not  the  rents 
and  duties  reserved  in  the  former  one,  out  of  which  the  under-lease 
was  derived,  as  if  the  original  lease  were  still  kept  on  foot.     And  now 
by  8  &:  9  Vict.  c.  106,  s.  9,  if  a  reversion  expectant  on  a  lease  is  sur- 
rendered, the  estate  which  confers,  as  against  the  tenant,  the  next 
vested  right  to  the  tenements,  shall  be  deemed  the  reversion  for  the 
purpose  of  preserving  the  incidents  to  and  obligations  on  the  rever- 
sion. 

Where  a  lease  containing  a  personal  covenant  for  the  payment  of  Effect  on  Rent 
rent   is    surrendered,    the    personal  covenant  is   independent  of  the  *"^^ 
estate  in  the  property,  and  as  to  rent  previously  due,  is  not  affected  by 
the  surrender,  but  the  lessor  remains  a  specialty  creditor  for  the  rent 
which  accrued  due  before  the  surrender  (c?).     Rent  reserved  by  the  Accruing  Rent 
lease,  quarterly  or  otherwise,  at  fixed  periods,  which  is  accruing  when 
a  surrender  is  made,  sinks  and  is  entirely  lost  {e). 

(f )  By  ichom  and  to  icliom  made. 
Those  persons  who  are  disabled  to  grant  are  unable  to  surrender ;  ^Vho  are  ca- 
and  such  persons  as  are  disabled  to  take  by  a  grant  are  unable  to  take  rendering,  &c, 
by  a  surrender  (/).    Moreover  the  surrenderee  must  be  the  immediate 
reversioner ;  if  therefore  A.  let  to  B.  for  ten  years,  who  lets  to  C.  for 

(«)  Doe  d.  Beaden  v.  Pijke,  5  M.  &  S.  (sect.  4). 

146 ;  Pleasant  d.  Haij/on  v.  Benson,  14  East,  (d)  Att.-Gen.  v.  Cor,  3  H.  L.  Cas.  240. 

•232;  Torriano  v.  Yoiins,  6  C.  &  P.  8 ;  Pigott  (e)   Grimman  v.  Legge,  8  B.  &  C.  324  ;  2 

V.  Stratton,  1   De  G.,  F.  &  J.  44;    29  L.  J.,  M.  &  R.  438  ;   Slack  v.  Sharp,  8  A.  &  E. 

Ch.  1,  8 ;   Cole  Ejec.  226.  366 ;  3  N.  &  P.  390  ;  Dodd  v.  Acklom,  6  M. 

('j)   The  London  and  Westminster  Loan  and  &  G.  673;  7  Scott,  N.  H.419;  Dee  6.  Philip 

Discount    Co.    Limited   v.   DraI.e,    6   C.   B.,  v.  Benjamin,  9  A.  &.  E.  Gii;  1  P.  &D.  440: 

N.  S.  798  ;  28  L.  J.,  C.  P.  297.  Fumivall  v.  Grcve,  8  C.  B.,  N.  S.  496  ;  30 

(c)  Thrtr  V.  Barton,  Moor,  94;    Webb  v.  L.  J.,  C.  P.  3. 

Ruisell,  3  T.  R.  393  ;  Shep.  Touch.  301  ;  (/)  Shop.  Touch.  303. 
Burton  v.  Barclay,  7  Bing.  756  ;  post,  268 
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Chapter  VII.  five  years,  C.  cannot  surrender  to  A.  by  reason  of  the  intermediate 
'— —  interest  of  B. ;  but  in  such  case  B.  may  surrender  to  A.,  and  after- 
wards C.  likewise,  because   then  his  lease  for  five  years  is  become 
immediate  to  the  reversion  of  A.  (^).     If  a  husband  have  a  lease  or 
estate  for  years  in  right  of  his  wife,  he  alone,  or  he  and   his  wife 
together,  may  surrender  it;  but  if  the  husband  have  an  estate  for  life 
in  riojht  of  his  wife,  who  is  tenant  in  dower  or  otherwise,  and  he  alone, 
or  he  and  she  together,  surrender  it,  the  surrender  is  good  only  during 
the  life  of  the  husband,  unless  the  deed  be  acknowledged  by  the  wife 
pursuant  to  the  Act  for  the  Abolition  of  Fines  and  Recoveries.     One 
joint  tenant  cannot  suj-render  to  another  joint  tenant,  but  he  may  grant, 
re-lease  or  assign  to  him.     One  of  two  or  more  executors  may  alone 
surrender  an  estate  or  lease  for  years,  which  the  executors  have  in  the 
right  of  their  testator  (h).     Where  the   lessee  of  premises,   under  a 
covenant  of  re-entry,  if  the  rent  should  be  in  arrear  twenty-eight  days, 
died  in  bad  circumstances,  and  his  brother  administered  de  son  tort, 
and  then  after  having  agreed  with  the  landlord  to  give  him  possession, 
and  suffer  the  lease  to  be  cancelled,  on  his  abandoning  the  rent,  whicli 
was  twenty-eight  days  in  arrear,  took  out  letters  of  administration;  it 
was  held,  that  the  agreement  of  tlie  brother  as  administrator  de  son 
tort  did  not  conclude  him  as  rightful  administrator,  nor  give  a  right 
of  possession  to  the  landlord  who  had  entered  under  the  agreement, 
but  who  had  not  made  any  formal  demand  of  the  rent,  nor  taken  a 
regular  surrender  of  the  lease  (i).    Where  a  lessee,  who  had  paid  rent 
sometimes  to  a  trustee  and  sometimes  to  a  cestui  que  trust,  gave  up 
possession  on  the  last  day  of  the  term,  but  before  it  was  ended,  to  the 
person  who  had  been  trustee,  and  not  to  the  party  then  having  the 
legal  title  ;  it  was  held,  that  as  the  act  was  equivocal,  it  did  not 
amount  to  either  a  surrender  or  to  a  forfeiture (/i).     An  infant  may* 
make  a  surrender  in  law  by  the  acceptance  of  a  new  lease,  if  such  I 
new  lease  increase  his  term  or  decrease  his  rent ;  but  a  surrender 
by  an  infant  lessee  by  deed  is  absolutely  void.      A  surrender  of  ai 
lease   cannot   be    made   to    sequestrators   from   the  Court  of  Chan- 
cery ;   it  must  be  to  the  lessor,  or  to  a  party  legally  entitled  underj 
him  (Z). 


What  Estate 
a  Surrender 
may  operate 
on. 


(g)   What  Estate. 

A  lessee  may  surrender  to  him  who  has  the  immediate  reversion, | 
either  in  fee  or  for  any  less  estate  (m). 


(g)  Bac.  Abr.  tit.  Lea.<;es  (S.  2). 

(;/)  Shep.  Touch.  30;!. 

(i)  Doed.  Hornby  v.  Glenn,  1  A.  &  E.  49  ; 
Z  N.  &  M.  837. 

{k)  Ackland  v.  Lulleij,  t)  A.  &  E.  S7tJ ;  1 
P.  &  D.  63(). 


(/)   Cornish  v.  Searell,  8  B.  &  C.  471;  l| 
M.  &  R.  703. 

{m)   Bac.  Abr.  tit.  Leases  {?<,  1,2);   Chat- 
loner  v.  Davis,  1  Ld.  Raym.  402  ;  Hughes  V  I 
Robotham,  Cro.  Eliz.  302;    Poph.  30.     Ai| 
to  merger,  see  post,  268. 
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(h)  How  pleaded.  ^"sect^s!^^* 

If  a  surrender  be  by  acceptance  of  a  new  lease,  it  is  not  good  plead-  How  a  Surren- 
ing  to  say  that  the  lessee  being  possessed  of  a  former  lease,  the  lessor  der  must  be 
demised  to  him ;  but  it  should  be  that  the  lessee  surrendered,  and  pieadincr. 
then  the  lessor  demised,  or  that  the  lessor  entered  and  demised  {n) : 
or,  that  before  the  rent  claimed  became  due,  (or,  before  the  alleged 
breaches,)  the  said  demised  premises  and  all  the  residue  of  the  said 
term  then  to  come  and  unexpired  therein  were  duly  surrendered  to 
the  plaintiff  by  act  and  operation  of  law,  that  is  to  say,  by  the  defend- 
ant then  giving  up  to  the  plaintiff,  and  the  plaintiff  then  accepting 
from  the  defendant  the  possession  of  the  said  demised  premises  with 
the  intention  of  then  putting  an  end  to  the  said  term  (o).  A  lessee 
ought  to  plead  that  he  surrendered  the  estate  and  land ;  but  if  he 
plead  a  surrender  of  a  lease,  it  is  sufficient  to  say  "  the  demise  afore- 
said." Regularly  he  ought  to  show,  that  the  lessor  assented  to  the 
surrender,  but  the  omission  will  be  aided  after  verdict.  When  it  is 
pleaded  that  the  lessor  agreed  to  the  surrender,  it  shall  be  intended 
that  he  entered ;  but  it  is  not  unusual  to  allege  a  re-entry  upon  a  sur- 
render (p).  In  debt  for  rent  a  plea  of  an  agreement  to  deliver  up  the 
premises,  stating  that  they  were  delivered  up  and  accepted  accord- 
ingly, was  held  good  after  verdict,  not  as  setting  up  a  surrender  of  the 
tenancy,  but  as  a  valid  excuse  for  non-payment  of  the  rent  (q). 

(i)  When  presumed. 
A  surrender  may  sometimes  be  presumed  where  direct  evidence  of  What  Circum- 
the  fact  is  not  to  be  had  (?•)•     But  such  presumption  must  arise  from  ^' ju'^fe^tvie 
facts  or  circumstances  independent  of  length  of  time,  which  are  suffi-  Presumption 
cient  to  warrant  a  jury  in  making  such  presumption  (s).     The  Court  ^^" 
in  Banc  will  never  presume  a  surrender,  that  being  a  matter  of  fact  to 
be  inferred  and  found  by  a  jury  {t).     A.  having  granted  a  lease  to  B. 
for   twenty-one    years,  before   the   expiration  of  that  term   granted 
another  lease  of  the  same  premises  to  C. ;  no  surrender  in  writing  of 
B.'s  interest  was  shown,  but  the  lease  granted  to  B.  was  produced 
from  A.'s  custody  with  the  seals  torn  off,  and  it  was  proved  to  be  the 
custom  to  send  in  the  old  leases  to  A.'s  office  before  a  renewal  was 
made ;  it  was  held,  that  this  was  evidence  for  the  jury  to  presume 
an  assent  of  B.  to  the  lease  to  C,  and  consequently  a  surrender  of 
B.'s  interest  by  act  and  operation  of  law  (m).     An  acceptance  of  a 

(»»)  Com.  Dig.  tit.  Surrender  (N.).  2  Burr.  1072. 

(o)  Bullen  &  L.,  pi.  372  ;   Smith  v.  Lovell,  (s)   Doe  d.  Ilarrop  v.    Cooke,  3   M.  &  P. 

JOC.  B.  f).  411;   6  Bing.  174. 

ip)  Bullen    &    L.,    pi.    372;    Cannan   v.  (A)  Cottrell  v.  Hughes,  15  C.  B.  532. 

Hartley,  9  C.  B.  634  ;    19  L.  J.,  C.  P.  323  ;  («)    Walker  v.  Richardson,  2  M.  &  W.  882  ; 

Morrison  v.  Chadwick,  7  C.  B,  266.  Davison  v.  Gent,  1   H.  &  N.  744;   26  L.  J., 

(q)  Gore  V.  Wright,  8  A.  &  E.  118;   3  N.  Exch.  122  ;  but  seeDoe  d.Courtailv.  Thomas, 

&  P.  243  ;  Smith  v.  Lovell,  10  C.  B,  6  ;    1  9  B.  &  C.  288 ;  Lyon  v.  Reed,  13  M.  &  .  W.  . 

Wins.  Saund.  236.  285. 

(r)  Goodtitle  d.  Bridges  v.  Duke  ofChandos, 
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Chapter  VII.  surrender  of  a  lease  is  not  to  be  presumed  from  the  circumstance  of 

-^ll-l —  the  rent  having  been  paid  by  a  third  person,  and  not  by  the  original 

tenant  (x). 

(k)   When  unnecessary . 
8&9Vict.  c.         By  8  &  9  Vict.  c.  112,  intituled  "An   Act  to  render  the  Assign- 
Terms'  satisfied  ment  of  Satisfied  Terms  unnecessary,"  after  reciting,  that  "  Whereas 
on  or  before       the  assionment  of  satisfied  terms  has  been  found  to  be  attended  with 

31st  DecembtT,  "^      i  i    i  i  i    -  ^      • 

1845.  great  difficulty,  delay  and  expense,  and  to  operate  ui  many  cases  to 

the  prejudice  of  the  persons  justly  entitled  to  the  lands  to  which  they 
relate;"  it  is  enacted  (sect.  1),  ''that  every  satisfied  ievm  of  years 
which  either  by  express  declaration,  or  by  construction  of  law,  shall 
upon  the  31st  day  of  December,  1845,  be  attendant  upon  the  inherit- 
ance or  reversion  of  any  lands,  shall  on  that  day  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  shall  be  attendant  as  aforesaid,  except  that  every  such  term 
of  yeai-s  which  shall  be  so  attendant  as  aforesaid  hy  express  declara- 
tion, although  hereby  made  to  cease  and  determine,  shall  afford  to 
every  person  the  ?,Q.TCie.  protection  against  every  incumbrance,  charge, 
estate,  right,  action,  suit,  claim  and  demand  as  it  would  have  afforded 
to  him  if  it  had  continued  to  subsist,  but  had  not  been  assigned  or 
dealt  with  after  the  said  31st  day  of  December,  1845,  and  shall  for 
the  purpose  of  such  protection  be  considered  in  every  Court  of  Law 
and  Equity  to  be  a  subsisting  term." 
Sect.  2.  Terms  Sect.  2  enacts,  "  that  every  term  of  years  now  subsisting,  or  here- 
TisT December  ^^^er  to  be  created,  becoming  satisfied  after  the  said  31st  day  of  De- 
is-is.  cember,  1845,  and  which   either  by  express  declaration  or  by  con- 

struction of  law  shall  after  that  day  become  attendant  upon  the 
inheritance  or  reversion  of  any  lands,  shall,  immediately  upon  the  same 
becoming  so  attendant,  absolutely  cease  and  determine  as  to  the  land 
upon  the  inheritance  or  reversion  whereof  such  term  shall  become 
attendant  as  aforesaid." 
Sect.  3.  Con-  Sect.  3  enacts,  *'  that  in  the  construction  and  for  the  purposes  of 

structioii  of  the  j_|^jg  ^^^  unless  there  be  somethino-  in  the  subject  or  context  repugnant 

word  "  Lands.  '  »  j  i     o 

to  such  construction,  the  word  Mands'  shall  extend  to  ail  freehold 
tenements  and  hereditaments,  whether  corporeal  or  incorporeal,  and 
to  all  such  customary  land  as  will  pass  by  deed,  or  deed  and  admit- 
tance, and  not  by  surrender,  or  any  undivided  part  or  share  thereoi 
respectively." 
Previous  Prac-  Before  the  above  act  it  was  the  practice  to  direct  the  jury  to  pre- 
sume the  surrender  of  a  term,  where  it  clearly  appeared  that  all  the 
purposes  for  which  it  was  cre'kted  had  been  fully  satisfied,  and  that 
the  term  ought  injustice  and  equity  to  have  been  re-assigned  or  sur- 
rendered to  the  owner  of  the  inheritance,  especially  if  there  had  been 

{x)  Copeland  v.  Watts,  1  Stark.  96. 


tice, 
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iny  subsequent  dealing  with  the  property  of  such  a  nature  as  would  Chapter  VI i. 
(lot  have  happened  with  reasonable  men  supposing  the  term  had  not  — ^^^^'  ^' — 
been  put  an  end  to,  or  there  was  other  express  evidence  (beyond  the 
mere  lapse  of  time)  from  which  such  a  presumption  might  have  been 
madefy).     But  mere  lapse  of  time  was  not  sufficient (z).     Especially 
'if  there  had  been  any  dealing  with  the  term,  or  the  owner  of  the  in- 
heritance was  interested  in  upholding  it  (a).     The  presumption  of  a 
isurrender  would  have  arisen  only  where  a  title  was  shown  by  the 
party  who  called  for  the  presumption,  or  the  possession  was  shown  to 
have  been  consistent  with  the  execution  of  the  surrender  required  to  be 
ipresumed  (6).     Such  presumptions  were  made  in  favor  of  the  pos- 
Isession  ;  not  against  it(c).     The  jury  might  presume  an  old  satisfied 
term  surrendered  to   the  cestui  que  use,  in  order  to  substantiate  a 
lease  executed  by  him  (d).     But  no  surrender  or  reconveyance  from 
trustees  would   be  presumed,  where  it  would   have   amounted  to  a 
breach   of  trust  (e).     And  in  no  case  whatever  would  the  Court  in 
Banc  have   presumed    the   surrender  of  an   outstanding  term  :  that 
!must   have    been    done  (if  at    all)  by  the  jury,   as  an  inference  of 
lfact(/). 

It  is  to  be  observed  that  the  act  applies  only  to  satisfied  terms  C/7).  what  are  Satis- 
It  was  only  of  such  terms  that  a  surrender  could  have  been  presumed  ^^'^  'fer"is. 
,or  inferred,  according  to  the  previous  practice.     Where  a  term  was 
I  assigned  upon  trust  to  secure  the  amount  of  a  mortgage,  and  after- 
. wards  to  be  reconveyed  as  C.  and  H.  should  direct;  but  C.  and  H. 
were  not  then  legally  entitled  to  the  inheritance  or  reversion,  as  was 
erroneously  supposed ;    and  C.  afterwards  paid   off  the    mortgage  : 
I  held,  that  the  term  was  not  put  an  end  to  by  the  statute,  inasmuch  as 
)  it  was  not  made  attendant  upon  the  inheritance  by  express  declaration, 
nor  by  construction  of  law,  being  expressly  assigned  in  trust  for  parties 
not  legally  entitled  to  the  inheritance,  although  erroneously  supposed 
to  be  so  (A). 

The  act  in  effect  divides  satisfied  attendant  terms  into  two  classes, 
viz.:  1.  Terms  which  were  satisfied  on  or  before  the  31st  day  of 
December,  184-5.     2.  Terms  which  shice  that  day  have  become  sa- 

(.y)  Doe  d.  Hndson  v.  Staple,  2  T.  R.  684- ;  (b)  Due  d.  Harrop  v.  Cooke,  3  JIoo.  &  P. 

England  d.  Si/ burn  v.  Slwie,  4  T.   R.  682;  411;   G  Bing.  174. 

Doe   d.  Bowerman   v.  Sybourn,    7   T.    R.    2;  (c)   Doe  d.  Rees  v.  fVilliams,   2  M.  &  W. 

Goodtille  d.  Jones  V.Jones  {'in  error),  IT.  R.  749,    758;    Doe   d.   Brandon   v.   Calvert,    5 

45;  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  A.  Taunt  170. 

710,  720  ;   Doc  d.  Putland  v.  Hilder,  Id.  782,  {d)  Doe  d.  Bowerman  v.  Sybourn.  7  T.  R.  2. 

791;    Barthtt  v.  Downes,  3  B.  &  C.  616;   5  (e)   Keene    d.   Ld.    Byron    v.    Deardon,    8 

D.  &  R.  526;   Doe  d.  Lloyd  v.  Passingham,  East,  248. 

6  B.  &  C.  305;    9  D.  &  R.  416;   Doe  d.  (/)  Cottrell  v.  Hughes,  15  C.  B.  532. 

Blacknell  v.  PLwman,  2  B.  &  Ad.  573  ;   Doe  (g)  Cole  Ejec.  228  ;    Shaw  v.  Johtison,  1 

d.  Rees  v.  Williams.  2  M.  &  W.  749;   Gcr-  Drew.  &  Sm.  419;   30  L.  J.,  Ch.  846.     The 

rard  v.  Tuck,  8  C.  B.  231  ;  Cole  Ejec.  227.  cases  decided  on   "  provisoes  for  cesser  of 

I       («)  Doe  d.  Earl  of  Egremont  v.  Langdon,  terms"  are  collected  in  Sug.  V.  &  P.,  chap. 

12  Q.  B.  711,  719;  Doe  d.  Fenuick  v.  Read,  xv.  (p.  770,  11th  ed.). 

5  B.  &  A.  232.  (h]  Doe  d.  Cljy  v.  Jones.  13  Q.  B.  774; 

(a)  Doc  d.  Graham  v,  Scolf,  11  East,  478.  Doe  d.  Jacobs  v.  Phillips,  10  Q.  B.  ISO. 
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Chapter  VII 
Sect.  3. 


tisfied.  The  latter  are  absolutely  determined  and  extinguished  for  all 
purposes :  but  the  former,  if  attendant  by  express  declaration,  may, 
for  the  purpose  of  protection  to  the  person  for  whose  benefit  the  as- 
signment or  declaration  was  made,  be  "  considered  to  be  a  subsisting 
term,"  notwithstanding  its  extinction  for  other  purposes.  It  will 
enable  such  person  to  defend  an  ejectment  (i).  A  term  satisfied 
before  31st  December,  1845,  will  afford  no  defence  against  the  owner 
of  the  inheritance  for  the  time  being,  unless  the  defendant  be  equ'Uahhj 
entitled  to  the  benefit  of  the  term  {k).  Where  the  parties  to  an  eject- 
ment are  respectively  entitled  to  the  benefit  of  the  term  (supposing  it 
to  exist)  there  must  be  a  demand  of  possession  by  the  trustee  of  the 
term  before  an  ejectment  can  be  maintained  in  his  name,  especially 
where  the  cestuis  que  trust  have  been  in  actual  possession  for  twenty 
years  before  action  (/).  The  Ecclesiastical  Court  will  not  grant  limited 
letters  of  administration  of  a  satisfied  attendant  term  (m).  r 


What  amounts 
to  a  Merger  of 
a  Term. 


I 


Sect.  A.— Merger. 

A  lease  for  years  may  be  determined  by  merger ;  that  is,  when 
there  is  a  union  of  the  term  with  the  immediate  reversion,  both  being 
vested  at  the  same  time  in  one  person  in  the  same  right.  In  such 
case  the  reversion  merges  or  dro\yns  the  term,  because  they  are  in- 
consistent and  incompatible  in).  A  person  cannot  be,  at  the  same 
time,  both  landlord  and  tenant  of  the  same  premises.  It  may  be  laid 
down  as  a  general  rule,  that  whenever  the  particular  estate  and  that 
immediately  in  reversion  are  both  legal  or  both  equitable,  and  by  any 
act  or  event  subsequent  to  the  creation  of  the  particular  estate  become 
for  the  first  time  vested  in  one  person  in  the  same  right,  their  separate 
existence  will  cease  and  a  merger  will  take  place.  A  particular  estate 
will  merge  in  a  reversion  of  a  shorter  duration  than  itself  (o),  as  if  one 
be  lessee  for  twenty  years,  and  the  reversion  expectant  thereon  be 
granted  to  another  for  one  year,  who  grants  it  to  the  lessee,  it  wil! 
operate  as  a  merger  of  the  twenty  years'  term,  and  the  term  for  one 
year  will  begin  to  run  {p).  Where  a  lessee  made  an  under-lease  foi 
all  his  term,  except  a  few  days,  and  then  granted  the  under-lease  anc 
the  rent  thereby  reserved  to  his  lessor  for  the  term  mentioned  in  th( 
under-lease  (but  not  for  the  few  days  so  excepted) : — held,  that  th( 


(/)  Cole  Ejec.  228;  C.otlrell  v.  Hughes,  \5 
C.  B.  532  ;  Doe  d.  Cadwalludvr  v.  Price,  Ki 
M.&  VV.  603,  609.  As  to  the  previous  law, 
see  Goodtitle  A.  Nnrris  v.  Morgan,  1  T.  R. 
755;  Doe  d.  Earl  of  Egremont  v.  Lavgdon, 
12  Q   B.  711. 

ik)  Doe  d.  Hull  v.  Moulsdale,  16  M.  &  W. 
689. 

(0  Doe  d.  Jacobs  v.  PMUips,  1 0  Q.  D.  loO  ; 
Cole  Ejec.  229. 


(»0  16  M.  &  W.  690. 

(;/)  Bac.  Abr.  tit.  Leases  (R.);    2  Blac| 
Com.  177  ;   Salmon  v    Stran,  Cro.  .Jac.  619 
Burton  v.  Barclay  ani 
5  M.  &  P.  785. 

(o)  Hughes  V.  Ro 


Poph.  30 

(p)  Cruise,  Dig. 


.  9(f;  tei 


kins,  7  Bing.  745 
I,  Cro.  Eliz.  302 


Stevens  v.  Bridges,  6  Madd.  66. 


urton,  Conv.  287 
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•battel  interest  was  not  merged  in  the  fee  (</).     Where  a  lessee  of  Chapter  \  1 1. 

n                                                  1-1              1  1            •           i         Sect.  4. 
)remises  for  a  term   ot   twenty-one   years,   which  would   expire    at  . 

liVIichaelmas,  1809,  in  December,   1799,  took  a  further  lease  of  the 

■;ame  premises  for  sixty  years,  to  commence  from  Michaelmas,  1809; 

jand  the  lessor  died  in  December,  1800,  and  devised  the  premises  in 

jquestion  to  A.  the  lessee  for  his  life,  who  by  lease  and  release  m  1806 

{conveyed  his  life  estate  to  B.: — it  was  held,  that  A.'s  interest  in  the 

llease  of  1799,  which  was  to  commence  in  1809,  was  not  merged  in 

his  estate  for  life  (r).     Where   a  fee-farm  rent  is   bought  in  by  the 

person  who  is  seised  in  fee  of  the  lands  out  of  which  it  issues,  it  is 

merged  in  the  inheritance  {s).     Where  an  owner  of  an  estate  in  fee 

simple  becomes  entitled  to  a  charge  on  that  estate,  prima  facie  the 

charge,  in  equity  at  least,  becomes  merged  in  the  inheritance,  unless 

the  owner  of  the  estate  does  some  act  to  keep  it  alive,  or  it  is  for 

liis  interest  that  the  charge  should  continue  to  be  a  subsisting  charge 

upon  the  estate  (0-     In  the  case  of  a  merger  of  an  equitable  interest 

a  Court  of  Equity  so  regulates  the  rights  that  it  will  not  allow  of  a 

merger  if  it  sees  equitable  reasons  why  there  should  not  be  one :  and 

on  such  a  question  it  will  not  permit  the  acts  of  trustees  to  affect 

those  beneficially  interested  (m).     Sir  Edward  Coke  lays  it  down  as  a 

general  rule  that  a  person  cannot  have  a  term  for  years  in  his  own 

right,  and  a  freehold  in  autre  droit,  but  that  his  own  term  shall  drown 

in  the  freehold  ;  but  a  man  may  have  a  term  of  years  in  autre  droit, 

and  a  freehold  in  his  own  right ;  and  it  seems  to  be  agreed,  that  if  a 

man,  being  possessed  of  a  term  of  years  in  right  of  his  wife,  purchase 

the  inheritance,  the  term   for  years,  though  in  right  of  his  wife,  is 

merged  and  extinct,  because  the  purchase  was  the  express  act  of  the 

husband,  and  therefore  amounts  in  law  to  a  disposition  of  the  term, 

by  reason  of  the  merger  consequent   thereupon  :   but  a  bare  inter- 

marriaoe  of  a  woman  who  is  a  termor  with  the  reversioner  will  not 

merge  the  term,  because  by  the  intermarriage  the  term  is  cast  upon 

the  husband  by  act  of  law,  without  any  concurrence  or  immediate  act 

done  by  him  to  obtain  the  same ;  and  therefore  in  such  case  the  law 

will  preserve  the  term  in  the  same  plight  as  it  gave  it  to  the  husband, 

till  he  by  some  express  act  destroys  it  or  gives  it  away  {x).     Where, 

however,  the  husband  himself  is  lessee  for  life,  and  intermarries  with 

the  lessor,  this  merges  his  own  terra,  because   he  thereby  draws  to 

himself  the  immediate  reversion,  in  nature  of  a  purchase  by  his  own 

voluntary  act,  and  so  undermines  his  own  term ;  whereas  in  the  other 

case,  the    term   existing  in    the   woman    until    the    marriage,  is  not 

(5)   Burton    v.    Barclay    and   Perkins,     7  9  W.  R.  175. 
Biiig.  745;   5  M.  &  P.  785.  («)   Brandon   v.  Brandon,   9  W.  R.  825, 

(r)  Doe  d.  Rawlhiss  v.  Walker,  5  B.  &  C.  Kindersley,  V.  C. 
Ill ;  7  D.  &  R.  487.  (x)  Co.  Lit.  338  b  ;    Piatt  v.  Shop,  Cro. 

{s)  Atcherley  v.  Vernon,  10  Mod.  525.  Jac.  275. 

{t)  Swinfen  v.  Swinfen,  7  Jur.  N.  S.  89; 
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Chapter  VII.  thereby  SO  drawn  out  of  her  or  annexed  to  the  freehold  as  to  merge 
^^^"^^  ^-  therein  ;  because  that  attraction  which  is  only  by  act  of  law  con- 
sequent upon  the  marriage,  would,  by  merging  the  term,  do  wrong  to 
a  married  woman,  and  so  take  the  term  out  of  her,  though  the  hus- 
band did  no  express  act  for  that  purpose,  which  the  law  will  not 
allow.  If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner 
of  the  reversion  in  fee  devises  it  to  the  wife,  who  has  issue,  the  hus- 
band, who  in  the  lifetime  of  the  wife  is  tenant  by  the  curtesy  initiate, 
holds  the  two  estates  in  different  rights,  without  having  acquired  the 
freehold  by  his  own  act,  and  consequently  there  is  no  merger  {y). 
Operation  of  Formerly  if  a  tenant  for  a  term  of  years  leased  for  a  less  term,  and 

the  Merger  of  f^ggig^ed  his  reversion,  and  the  assignee  took  a  conveyance  of  the  fee, 
by  which  his  former  reversionary  interest  was  merged ;  the  covenants 
of  the  under-lease  incident  to  that  reversionary  interest  were  thereby 
extinguished (s^)  :  but  by  8  &  9  Vict.  c.  106,  s.  9,  "when  the  rever- 
sion expectant  on  a  lease,  made  either  before  or  after  the  passing  of 
this  act,  of  any  tenements  or  hereditaments,  of  any  tenure,  shall,  after 
the  1st  of  October,  1845,  be  surrendered  or  merged,  the  estate,  which 
shall  for  the  time  being  confer  as  against  the  tenant  under  the  same 
lease  the  next  vested  right  to  the  same  tenements  or  hereditaments, 
shall  to  the  extent  and  for  the  purpose  of  preserving  such  incidents  to 
and  obligations  on  the  same  reversion,  as,  but  for  the  surrender  or 
merger  thereof  would  have  subsisted,  be  deemed  the  reversion  ex- 
pectant on  the  same  lease." 


8  &  9  Vict.  c. 
106,  s.  9. 


Breach  of  Im- 
plied or  Ex- 
pressed Con- 
ditions. 


Sect.  5. — Forfeiture. 

(a)  How  incuiTed  generally. 

A  demise  may  be  determined  by  entry  or  ejectment  for  a  forfeiture 
incurred  by  breach  of  a  condition  in  the  lease ;  but  not  for  a  mere 
breach  of  covenant,  unless  it  be  fortified  by  a  condition  or  proviso  for 
re-entry  for  breach  of  such  covenant  (a).  A  forfeiture  may  be  in- 
curred for  breach  of  the  terms  of  an  agreement  for  a  lease  for  years, 
under  which  a  person  holds  as  tenant  from  year  to  year  (b).  The 
lessor,  having  the  jus  disponendi,  may  annex  whatever  conditions  he 
pleases  to  his  grant,  provided  they  be  not  illegal,  unreasonable  or 
repugnant  to  the  grant  itself;  and  upon  the  breach  of  any  of  these 
conditions  may  avoid  the  lease  (c). 


(y)  Jones  v.  Davies,  5  H.  &  N.  766  ;  29 
L.  J.,  Exch.  374. 

(z)  Webb  V.  Russell,  3  T.  U.  393  ;  Thome 
V.  Woolnomhe,  3  B.  &  Ad.  586. 

(a)  Lit.  s.  325;  Doe  d.  Wilson  v.  Phillips, 
2  Bing.  13;  9  Moo.  46;  Doe  d.  Riidd  v. 
Golding,  6  Moo.  231  ;  Doe  d.  Rains  v  Kneller, 
4  C.  &  P.  3  ;  Doe  d.  Darlc  v.  Doivditch,  8 
Q.  B.  973  ;  Cole  Ejec.  403. 

(6)  Doe  d.  Thompson  v.  Ameii,  12  A,  &  E. 


476;    Tlwmas  v.  Pacher,  1   H.  &  N.  669; 
ante,  169  ;  Cole  Ejec.  403. 

( c)  Miilcarrii  v.  Ei/res,  Cro.  Car.  511;  Doe 
A.  Hunter  v.  Galliers,  2  T.  R.  133,  137; 
Doe  d.  Griffith  v.Pritchard,  5  B.  &  Ad.  766; 
2  N.  &  M.  489;  Stansfieldv.  Mayor,  SfC.  of 
Portsmouth,  4  C.  B.,  N.  S.  120;  27  L.  J., 
C.  P.  ]  21- ;  Baylis  v.  Le  Gros,  4  C.  B.,  N.  S. 
537,  539  ;  6  Id.  552  ;  Cole  Ejec.  chap,  xxxix. 
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Besides  incurring  a  forfeiture  by  the  breach  of  express  conditions,  Chapter  Vll, 

which  will  be  heieafter  considered,  a  lessee  may  incur  a  forfeiture  for  '~ — 

breach  of  implied  conditions,  either  by  matter  of  record,  or  by  act  in  ^^  ^')^^  ^'^'^ 

^  'J  '  •'  a  rorfeiture 

pais :  by  matter  of  record,  where  he  sues  out  a  writ,  or  resorts  to  a  may  be  in- 
remedy  which  claims  or  supposes  a  right  to  the  freehold  ;  or  where,  *^""*^  " 
in  an  action  by  his  lessor  grounded  upon  the  lease,  he  resists  the 
demand  under  the  grant  of  a  higher  interest  in  the  land  ;  or  where  he 
acknowledges  in  court  the  fee  to  be  in  a  stranger:  for  having  thus 
solemnly  protested  against  the  right  of  his  lessor,  he  is  estopped  by 
the  record  from  claiming  an  interest  under  him  (d) :  by  act  in  pais, 
where  he  aliens  the  estate  in  fee  {e).  So  a  tenant  by  the  curtesy,  in 
tail  after  possibility  of  issue  extinct,  in  dower,  for  life,  for  years,  by 
statute  or  elegit,  guardian,  &c.  hold  their  estates  subject  to  a  con- 
dition in  law,  that  if  they  alien  the  land  in  fee,  or  claim  a  greater 
estate  in  a  court  of  record  than  their  own,  they  forfeit  the  estate,  and 
he  in  remainder  or  reversion  may  enter  (f).  Where  a  tenant  delivered 
up  possession  of  the  premises  and  the  lease,  in  fraud  of  his  landlord, 
to  a  person  who  claimed  under  a  hostile  title,  with  the  intention  of 
enabling  him  to  set  up  that  title,  not  with  the  intention  that  he  should 
hold  under  the  lease;  it  was  held,  that  the  terra  was  forfeited  (^). 
Where  a  lessee,  who  had  paid  rent  sometimes  to  a  trustee  and  some- 
times to  a  cestui  que  trust,  gave  up  possession  on  the  last  day  of  the 
term,  but  before  the  term  was  ended,  to  the  person  who  had  been 
trustee,  and  not  to  the  party  then  having  the  legal  title ;  it  was  held, 
that  as  the  act  was  equivocal,  it  did  not  amount  either  to  a  surrender 
or  a  forfeiture  of  the  term  (A).  Where  a  forfeiture  may  be  incurred 
by  a  grant  or  deed,  it  is  necessary  that  the  deed  be  a  valid  instru- 
ment, for  if  by  reason  of  any  defect  it  be  void,  it  will  not  work  a  for- 
feiture of  the  estate  (i)  :  but  granting  a  lease  of  the  land  for  more 
years  than  he  himself  has  is  no  forfeiture,  because  it  is  only  a  contract 
between  him  and  his  under-lessee  (or  rather  assignee),  which  cannot 
possibly  prejudice  the  interest  of  the  original  lessor,  and  does  not 
even  pretend  to  usurp  or  touch  the  freehold  or  inheritance.  A  pro- 
viso in  a  lease  for  re-entry  on  a  condition  broken  can  only  operate 
during  the  term  (k). 

Where  a  time  certain  is  appointed  in  a  proviso  or  condition  for  the  Time  and  Place 
performance  of  anything,  neither  agent  nor  patient  is  bound  to  attend  "[r^'^dit^^"'^'^ 
at  any  other  time;  and  if  it  is  provided  that  any  act  be  done  on  a 
day  certain,  but  no  hour  of  the  day  is  specified  wherein  the  same 
shall  be  done,  the  party  must  attend  such  a  length  of  time  before 
sunset  as  may  be  convenient  to  do  the  act.     If  a  place  be  limited  and 

(d)  Post,  Sect   8.  (h)  Ackland  v.  Lutleij,  9  A.  &  E.  879;   1 

(e)  Rees  v.  Ervuig.'cii,  Cro.  Eliz.  322.  P.  &  D.  636. 

(/)  Shep.  Touch.  125.  (?)  Deiin  d.  Dolman  v.  Dolman,  5  T.  R, 

ig)  Doe  d.  Elkrhrock  v.  Flynn,  1  C,  M.       641. 
&  R.  137  ;  4  Tyr.  619.  (A )  Johns  v.  Whilletj,  o  Wils.  127. 
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Effect  of  the 
Statute  of  Li- 
mitations. 


Chapter  VII.  agreed  Oil  by  the  parties  where  tlie  condition  is  to  be  performed,  the 

'-— —  party  who  is  to  jjerform  is  not  obliged  to  seek  the  party  to  whom  it 

is  due  elsewhere,  nor  is  he  to  whom  it  is  to  be  performed  obliged  to 
accept  of  the  performance  elsewhere  ;  but  he  ;»«?/  accept  it  at  another 
place,  and  it  will  be  good  (/). 

The  Statute  of  Limitations  as  to  real  property  (m)  bars  the  party 
who  has  a  right  to  enter  for  a  forfeiture,  but  who  neglects  to  do  so 
for  more  than  twenty  years  after  his  right  accrued  («).  Where  an 
ejectment  is  founded  on  a  particular  forfeiture,  it  must  be  commenced 
within  twenty  years  after  such  forfeiture  accrued  (o).  But  a  lessor  is 
not  bound  to  take  advantage  of  the  first  or  any  other  forfeiture  com- 
mitted during  the  term  (p).  Therefore  it  is  no  defence  to  an  eject- 
ment commenced  after  the  expiration  of  the  lease  that  a  forfeiture  and 
right  of  re-entry  thereon  accrued  under  the  lease  more  than  twenty 
years  before  the  commencement  of  the  action  (fj).  t 

Estate  of  Party  It  may  be  laid  down  for  a  general  rule  that  he  who  enters  or  re- 
covers by  ejectment  for  a  condition  broken  shall  be  seised  or  pos- 
sessed of  that  estate  which  the  lessor  had  at  the  time  of  the  estate 
made  upon  condition ;  and  he  may  avoid  all  mesne  charges  and  in- 
cumbrances (?■). 


eateruiu;- 


Construction 
of  Provisoes 
for  Re-entry  in 
Leases. 


(b)   Construction  of  Provisoes.  ;j 

Provisoes  for  re-entry  in  leases  are  to  be  construed  like  other  con- 
tracts, not  with  the  strictness  of  conditions  at  common  law  (s):  there- 
fore where  there  is  a  proviso  in  a  lease,  that  on  non-payment  of  rent 
or  non- performance  of  any  of  the  lessee's  covenants  the  term  shall 
cease,  the  lessor,  and  not  the  lessee,  has  the  option  of  determining  a 
lease  upon  a  breach  made(0-  Where  a  proviso  in  a  lease,  after 
stating  that  in  certain  events  the  term  should  cease,  determine  and  be 
utterly  void,  continued,  "  and  it  shall  be  lawful  to  and  for  [the  land- 
lord] to  re-enter;"  it  was  held  to  give  the  landlord  a  right  to  enter  or 
not  at  his  election  (u).  A  proviso  in  a  lease,  that,  upon  breach  of  any 
of  the  covenants  therein  on  the  part  of  the  lessee,  the  lessor  may  re- 


(/)  Bac.  Abr.  tit.  Conditions  (0.4). 

(m)  S  Si  4-  Will.  4,  c.  27,  ss.  3,  4. 

(n)  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  162  ; 
Cole  Ejec.  1 1. 

(o)  Cole  Ejec.  11. 

(p)  Doe  d.  Boscawen  v.  Bliss,  4  Taunt. 
735  ;  Doe  d.  Sheppard  v.  Alien,  3  Taunt.  78  ; 
Doe  d.  Bryan  v,  Biincks,  4  B.  &  A.  401  ;  Doe 
d.  Baker  v.  Jones,  5  Exch.  498. 

(q)  ('ole  Ejec.  11  ;  Doe  d.  Allen  v.  Blake- 
way,  5  C.  &  P.  563  ;  Doe  d.  Cook  v.  Darners, 
7  Exch.  299. 

(r)  Co.  Lit.  202;  Bac.  Abr.  tit.  Condi- 
tions (O.  4) ;   Cole  Ejec.  68. 

(.s)  Doe  d.  Davis  v.  Eham,  Moo.  &  M.  189; 
Doe  d.  Mnston  v.  Gladwin,  (i  Q.  B.  953,  961  ; 
Croft  V.  Luniley,  5  E.  &  B.  667  ;  6  H.  L. 
Cas.  672  ;   27  L.  J.,  Q.   B.  321  ;    Perry  v. 


Davis,  3  C.  B.,  N,  S.  769;  Baylis  v.  Le 
Gros,  4  C.  B.  537,  539;  6  Id.  552;  Cole 
Ejec.  407. 

(t)  Reid  V.  Parsons,  2  Chit.  247  ;  Doe  d. 
Green  v.  Baker,  8  Taunt.  241  ;  2  Moo.  189; 
Rede  v.  Farr,  6  M.  &  S.  121  ;  Doe  d.  Bryan 
V.  Bancks,  4  B.  &  A.  401  ;  Arnsby  v.  Wood- 
ward, 6  B.  &  C.  519;  9  D.  &  R.  536;  Doe 
d.  Nash  V.  Birch,  1  M.  &  W.  402;  Tyr.  & 
Gr.  769  ;  Roberts  v.  Davey,  4  B.  &  Ad.  667  ; 
Jones  V.  Carter,  15  M.  &  W.  718  ;  Reming- 
ton V.  Cardale,  3  H.  &  N.  356  ;  Baylis  v.  Le 
Gros,  4  C.  B.,  N.  S.  537  ;  6  Id.  552;  Cole 
Ejec.  408. 

{u)  Arnsbij  v.  Waodward,  6  B.  &  C.  519; 
9  D.  &  R.  536  ;  Rede  v.  Farr,  6  M.  &  S.  121 ; 
Jones  V.  Carter,  15  M.  &  M'.  718. 
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enter  on  the  premises,  "  and  the  same  have  again,  as  if  the  said  lease  Chapter  VI  I. 

Spot   5 

I  had  never  been  made,"  means,  that  the  lease  is  to  be  void  from  and  -^ — 

\  after  re-entry  by  the  lessor,  and  does  not  deprive  him  of  the  right  of 
i  bringing  an  action  of  covenant  for  rent  which  accrued  previously;  and 
this  principle  equally  applies  to  a  covenant  for  repairs  or  other  services 
to  be  rendered  by  the  lessee  (r).  An  agreement  of  demise  contained 
a  clause  that  if  the  rent  should  be  unpaid  for  ten  days,  or  if  the  lessee 
should  not  observe  all  the  conditions,  kc,  then  it  should  be  lawful  for 
the  lessor  to  enter  upon  and  take  possession  of  the  premises,  and  to 
expel  the  lessee,  without  any  legal  process,  and  as  eifectually  as  a 
sheriff  might  do  on  a  recovery  in  ejectment;  and  that,  in  case  of  such 
entry  and  an  action  being  brought,  the  defendant  might  plead  leave 
and  license  in  bar;  it  was  held,  that  the  lessee's  right  to  possession  as 
tenant  continued  until  the  lessor  had  availed  himself  of  the  license 
given  (.r).  Such  license  does  not  dispense  with  a  formal  demand  of 
the  rent  (y).  An  agreement  to  let  a  house  and  for  the  lessee  to  make 
certain  alterations,  and  if  they  were  not  done  that  the  lessor  might 
retake  possession,  and  that  the  agreement  should  be  null  and  void,  is 
voidable  only  at  the  election  of  the  lessor  if  the  lessee  does  not  make 
I  the  alterations  (;:^).  Where  in  an  agreement  amounting  to  an  actual 
demise  there  was  a  clause  in  the  following  form,  "  it  is  stipulated  and 
conditioned  that  the  lessee  shall  not  underlet:"  it  was  held,  that  these 
words  created  a  condition,  upon  a  breach  of  which  the  lessor  might 
maintain  ejectment,  without  an  express  clause  of  re-entry  (a).  A  pro- 
viso that  the  lessee  shall  pay  120/.  per  annum  creates  both  a  covenant 
and  a  condition,  for  breach  of  which  an  ejectment  may  be  maintained 
without  any  express  power  of  re-entry  (b).  If  by  a  written  agreement 
premises  are  let  for  a  term,  "  at  and  under  the  rent  of  80/.,"  it  is  an 
I  agreement  by  the  lessee  to  pay  that  rent ;  and  therefore  if  there  be  a 
power  of  re-entry  in  case  of  breach  of  "  any  of  the  agreements  therein 
contained,"  the  lessor  has  a  right  of  re-entry  on  non-payment  of  rent, 
although  there  is  no  express  agreement  to  pay  rent  (c).  A  proviso 
that  if  buildings  should  not  be  completed  on  a  certain  day  "  it  shall 
be  lawful  for  the  lessors  into  the  demised  premises  or  any  part  thereof 
in  the  name  of  the  whole  [omitting  the  words  *  to  re-enter']  and  re- 
possess," would  seem  to  give  a  right  of  re-entry  (cZ).  Where  a  proviso 
for  re-entry  was  insensible,  the  court  refused  to  decide  its  meaning, 


[v)  Hartshorne  v.  Watson,  4  Bing.  N.  C. 
178;  5  Scott,  506;  6  Dowl.  404;  Load  v. 
Green,  15  M.  &  W.  216,  223  ;  Selbu  v.  Browne, 
7  Q.  B.  620:  Woolcock  v.  Deiv,  1  F.  &  F.  337  ; 
Davis  V.  Underwood,  2  H.  &  N.  573;  Cole 
Ejec.  408. 

(i)  Kavanagh  v.  Giidge,  7  M.  &  G.  316; 
6  Scott,  N.  R.  508 ;  7  Id,  1025 ;  1  D.  &  L. 
928. 

(y)  Barry  v.  Glover,  10  Ir.  Com.  Law  R. 
113;  Acocks  V.  Phillips,  5  H.  &  N.  183. 


{z)  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  402 ; 
Tyr.  &  Gr.  769. 

(a)  Doe  d.  Henniker  v.  Watt,  8  B.  &  C. 
308  ;  1  M.  &  II.  694 ;  Simpson  v.  Titterell, 
Cro.  Eliz.  242  ;  Marsh  v.  Curteys,  Cro.  Eliz. 
528;   Cole  Ejec.  402. 

{b)  Harrington  v.  Wise,  Cro.  Eliz.  486; 
cited  8  B.  &  C.  316;  Cole  Ejec.  402. 

(e)  Doe  d.  Rains  v.  Kneller,  4  C.  &  P.  3. 

{d)   Hunt  V.  Bishop,  8  Exch.  675. 
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274  FORFEITURE, 

Chapter  VII.  and  nonsuited  the  plaintiff  in  an  ejectment  for  a  forfeiture  (^).  Where 
the  lessee  covenanted  to  pay  the  rent,  and  not  to  assign  without  the 
leave  of  the  lessor,  and  there  was  a  proviso  for  re-entry  if  the  rent 
was  in  arrear,  or  if  all  or  any  of  the  covenants  thereinafter  contained 
on  the  part  of  the  lessee  should  be  broken ;  and  there  were  no  cove- 
nants on  the  part  of  the  lessee  after  the  proviso,  but  only  a  covenant 
by  the  lessor  that  upon  the  lessee  paying  the  rent,  and  performing  all 
and  every  the  covenants  therembefore  contained  on  his  part  to  be  per- 
formed, he  should  quietly  enjoy;  it  was  held,  that  the  lessor  could  not 
re-enter  for  breach  of  the  covenant  not  to  assign,  for  that  the  proviso 
was  restrained  by  the  word  thereinafter  to  subsequent  covenants,  and 
though  there  were  none  such,  yet  the  court  could  not  reject  the 
word  {e).  A  proviso  giving  a  power  of  re-entry  if  the  lessee  "  shall 
do  or  cause  to  be  done  any  act,  matter  or  thing  contrary  to  and  in 
breach  of  any  of  the  covenants,"  does  not  apply  to  a  breach  of  the 
covenant  to  repair,  the  omission  to  repair  not  being  an  act  done  within 
the  proviso  (/).  A  proviso  giving  a  power  of  re-entry  if  the  defend- 
ant made  default  in  performance  of  any  of  the  clauses  by  the  space  of 
thirty  days  after  notice,  does  not  apply  to  the  breach  of  a  negative 
covenant  not  to  allow  alterations  in  or  permit  new  buildings  on  the 
premises  without  permission  [g).  Where  a  lease  contained  two  clauses 
for  re-entry,  the  one,  in  case  the  yearly  rent  of  300/.  were  in  arrear 
thirty  days  after  it  became  j)ayable,-  and  the  other,  in  case  the  yearly 
rent  were  in  arrear,  which  was  stated  to  be  payable  half-yearly,  aVLady- 
day  and  Michaelmas;  it  was  held,  that  the  landlord  had  a  right  to  re- 
enter on  non-payment  of  each  half-year's  rent,  as  the  former  clause  con- 
tained the  description  of  the  amount  to  be  annually  paid,  and  the 
latter  the  times  for  payment  (li).  Where  a  lease  contained  a  proviso 
for  re-entry,  if  the  lessee  committed  waste  to  the  value  of  10s.,  and 
the  lessor  re-entered,  and  brought  ejectment  in  consequence  of  the 
tenant's  having  pulled  down  some  old  buildings  of  more  than  10s. 
value,  and  substituted  others  of  a  different  description ;  it  was  held, 
that  the  waste  contemplated  in  the  proviso  was  waste  producing  an 
injury  to  the  reversion,  and  that  it  was  a  question  for  the  jury  whether, 
under  all  the  circumstances,  such  waste  to  the  value  of  10s.  had  been 
committed  (i).  Where  there  was,  amongst  others,  a  covenant  not  to 
carry  off  hay  under  a  penalty,  and  a  clause  followed  which  enumerated 
all  the  covenants  except  that,  and  provided  for  re-entry  upon  breach 
of  any  of  the  covenants;  it  was  held,  that  the  penalty  did  not  prevent 

{d)  Doe  d.  Wynham  v.  Carew,  2  Q.   B.  715;  Doed,  Daltonv.Jones.4:  B.&  Ad.  126 

317  ;   1  G.  &  D.  G40  ;  but  see  Doe  d.  Darke  1  N.  &  M.  6  ;   Croft  v.  Lumh?j,  6  H.  L.  Cas 

V.  Bowditch,  8  Q.  B   973.  072  ;  27  L.  J.,  Q.  B.  321  ;  5  E.  &  B.  667 

(e)  Doe  d.  Spencer  v.  Godwin,  4  M.  &  S.  Cole  Ejec.  407. 

265.  (h)  Doe  d.  RuJd  v.  Golding,  6  Moo.  231 

(/)  Doe  A.  Abdij  v.  Stevens,  3   B.  &  Ad.  (?)  Doe  d.  Earl  of  Darlington  v.  Bond,  .' 

299;  Cole  Ejec.  407.  B.&  C.  855  ;  8  D.  c\'  R.  738. 

ig)  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad. 
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the  clause  of  re-entry  from  applying  to  the  hay  covenant,  the  words  Chapter  vil. 

being  large  enough  (k).    Where  a  lease  contained  a  clause  of  re-entry,  '—1 — 

in  case  the  term  of  years  thereby  granted  should  be  extended  or  taken 
in  execution ;  and  before  the  end  of  the  term,  the  sheriff  entered  the 
premises  under  a  writ  of  extent  against  the  lessee  at  the  suit  of  the 
crown,  held  an  inquisition,  and  seized  the  lessee's  interests  into  the 
king's  hands ;  it  was  held,  that  this  proceeding  was  a  taking  in  execu- 
tion within  the  latter  clause  of  the  condition,  and  that  the  term  was 
determined  and  forfeited  to  the  lessor  (Z):  and  where  the  condition 
was,  amongst  other  things,  to  be  void  "  if  the  lessee  should  incur  any 
debt  on  which  any  judgment  should  be  signed,  entered  up  or  given 
against  him,  and  on  which  any  writ  of  fieri  facias,  or  other  writ  of  ex- 
ecution, should  be  issued,  and  the  tenant  gave  a  warrant  of  attorney, 
on  which  judgment  was  entered  up  and  execution  issued  and  the 
tenant's  goods  were  taken,  and  the  lessor  entered ;  it  was  held,  that 
he  was  entitled  to  the  emblements  {m).     A  proviso  was,  that  in  case 
the  lessee  should  commit  an  act  of  bankruptcy,  whereon  a  commission 
or  fiat  in  bankruptcy  should  or  might  be  issued,  and  under  which  he 
should  be  duly  found  and  declared  a  bankrupt,  the  term  should  deter- 
mine; the  tenant  became  bankrupt,  and  was  found  and  declared  a 
bankrupt,  but  there  was  not  a  proper  petitioning  creditor's  debt  on 
which  the  fiat  was  founded ;  it  was  held  by  two  judges,  against  the 
opinion  of  Parke,  B.,  that  the  lessee  was  not  duly  found  and  declared 
a  bankrupt  within  the  meaning  of  the  proviso  (n).     A  proviso  was, 
that  if  the  lessee,  his  executors,  administrators  or  assigns,  should  be- 
come bankrupt  or  insolvent,  or  suffer  any  judgment  to  be  entered 
against  him  by  confession  or  otherwise,  or  suffer  any  extent,  process 
or  proceedings  to  be  had  or  taken  against  him,  whereby  any  reasonable 
probability  might  arise  of  the  estate  being  extended,  &c.,  the  estate 
should  determine,  and  the  lessor  have  a  power  to  re-enter;  the  tenant 
died  during  the  term,  and  by  his  will  devised  the  premises  to  his  exe- 
cutors on  trust,  and  the  surviving  executor  became  a  bankrupt;  it  was 
held,  that  the  lessor's  right  of  re-entry  thereupon  accrued  (o).     The 
non-payment  of  a  debt  mentioned  in  an  insolvent's  schedule  is  not  a 
continuing  insolvency,  so  as  to  constitute  a  new  forfeiture  of  a  similar 
lease,  the  former  forfeiture  by  the  insolvency  having  been  waived  {p). 
Where  a  lease  of  coal  mines  reserved  a  royalty  rent  for  every  ton  of 
coal  raised,  and  contained  a  proviso  that  the  lease  should  be  void 
altogether,  if  the  tenant  should  cease  working  at  any  time  within  two 
years;  but  after  the  working  had  ceased  more  than  two  years  the 

{k)  Boe  A..Antrohusv.Jepson,^'&.  Si  KA.  465. 

402.  (o)    Doe  d.  Bridgeman  v.  David,  1  C,  M. 

(0  Rex  V.  Topping,  1  M'Clel.  &  You.  544.  &  R.  405  ;   5  Tyr.  125  ;   Doe  d.  Williams  v. 

(ot)  Davis  V.  Eyton,  7  Bing.  154;  4  M.  Davies,  6  C.  &  P.  614. 

&P.  820.  (p)  Doe  d.    Gatehouse  v.  Rees,   4    Bing. 

(n)  Doe  d.  Lloijd  v.  Ingleby,  15  M.  &  W.  N.  C.  384 ;   6  Scott,  161. 
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Chapter  VII.  lessor  received  rent;  it  was  lield,  that  the  lease  was  not  absolutely 

' void  by  the  lessee's  ceasing  to  work,  but  voidable  only  at  the  option 

of  the  lessor ;  and  that  he  might  avoid  the  lease  upon  any  cessation 
to  work,  commencing  two  years  before  the  day  of  the  demise  in  the 
ejectment  (y).  A  lease  for  three  lives  contained  a  proviso,  that  if  the 
lessee,  his  heirs,  &c.,  should,  during  the  continuance  of  the  term, 
happen  to  become  insolvent,  and  unable  in  circumstances  to  go  on 
with  the  management  of  the  farm,  the  demise  should  from  thenceforth 
cease  and  be  absolutely  void;  the  court  doubted  whether  the  attainder 
of  the  tenant  for  felony  was  a  forfeiture  of  the  lease ;  but  held,  that 
if  it  was  a  breach  of  the  condition,  it  was  not  a  continuing  breach, 
but  was  contemporaneous  with  the  conviction  (r).  In  a  lease  for 
years,  if  a  person  should  so  long  live,  there  was  a  covenant  to  produce 
that  person,  or  if  he  should  be  in  a  foreign  country,  to  make  it  appear 
by  a  good  and  sufficient  certificate  that  he  was  living,  with  a  proviso 
for  re-entry  on  default;  the  person  having  gone  to  Brazil,  an  affidavit 
that  the  deponent  had  three  years  before  seen  him,  and  had  often 
heard  from  him  since,  and  was  convinced  that  he  was  alive  nine  months 
before  when  the  deponent  left  Brazil,  was  held  not  to  be  a  sufficient 
certificate  within  the  covenant,  and  that  therefore  a  forfeiture  was 
incurred  (s).  Under  a  clause  of  forfeiture  in  case  that  no  sufficient 
distress  can  be  found  upon  the  premises,  every  part  of  the  premises 
must  be  searched  (0-  Where  a  lessee  has  broken  his  covenant  to  pay 
rates  and  taxes,  the  lessor  may  avail  himself  of  the  proviso  for  re-entry 
without  proof  of  any  demand  made  (u).  ',) 


The  Lessor  or 
his  Assigns. 


(c)   Who  may  avail  themselves  of  a  Forfeiture, 

Not  the  Lessee.      A  lessce  cannot  avail  himself  of  his  own  act  to  vacate  a  lease;  on 
the  principle  that  a  man  shall  not  be  permitted  to  take  advantage  of 
his  own  wrong  (a:).     No  one  can  re-enter  for  a  forfeiture  but  the  person  i 
legally  entitled  to  the  rent  or  to  the  reversion  (y) :  but  a  lessor  who 
has  demised  his  whole  interest,  subject  to  a  right  of  re-entry  on  breach  i 
of  a  condition,  may  enter  on  the  condition  being  broken,  though  he 
have  no  reversion  {z).     A   right  of  entry  cannot  be  effectually  re- 
served to  a  stranger  to   the  legal  estate,  although   he  joins  in  the 
demise  and  has  some  equitable  or  beneficial  estate  or  interest  in  the  j 
property  {a).   Thus  where  by  lease  a  mortgagee  demised  and  the  exe- 


[q)  Doe  d.  Bryan  v.  Bavcks,  4  B.  &  Ad. 
401;  Gow,  220;  Doe  d.  Boscawen  v.  Bliss, 
4  Taunt.  735  ;  Roberts  v.  Davey,  4  B.  &  Ad. 
664;  1  N.  &  M.  443. 

(r)  Doe  d.  Griffith  v.  Prit chard,  5  B.  & 
Ad.  765  ;  2  N.  &  M.  489. 

(s)  Randle  v.  Lory,  6  A.  &  E.  218. 

{t)  Rees  d.  Powell  v.  King,  Forrest,  19  ; 
2  Brod.  fie  B.  514  ;  Cole  Ejec.  416. 

(u)  Davies  v.  Burrell,  10  C.  B.  821. 

[x)  Ante,  272  {t). 


{y)  Hotley  v.  Scntt,  Lofft,  319  a;  Doe  d, 
Barney  v.  Adams,  2  C.  &  J.  232  ;  2  Tyr. 
289  ;  Doe  d.  Barker  v.  Goldsmith,  2  C.  &  J. 
674;  2  Tyr.  710. 

(z)  Doe  d.  Freeman  v.  Bateman,  2  B.  &  A. 
168;  Baker  v.  Goslling,  3  Bing.,  N.  C.  85 ;  | 
4  Moo.  &  Sc.  539;  5  Scott,  58. 

(a)  Doe  d.  Barber  v.  Lawrence,  4  Taunt 
23  ;  Lit.  s.  347  ;  Co.  Lit.  214  b  ;  Cole  Ejec 
404. 
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cutrix  of  the   mortgagor  demised   and    confirmed,   and    a  power  of  Chapter  VII. 

re-entry  for  breach  of  covenants  was  reserved  to  them  or  either  of  ^' 

them :  held,  that  the  deed  operated  as  a  demise  by  the  mortgagee, 
and  a  confirmation  by  the  executrix,  and  that  the  proviso  for  re-entry 
enured  only  to  the  mortgagee,  and  not  to  both  (b).  So  where  trus- 
tees and  cestui  que  trust  join  in  a  lease,  reserving  rent  to  the  cestui 
que  trust,  with  a  proviso  for  re-entry  on  nonpayment,  such  power  will 
enure  only  to  the  trustees  (c) :  so  where  tenant  for  life,  and  the  rever- 
sioner join  in  a  demise  (c?).  Where  a  power  to  determine  a  lease  is 
reserved  to  the  lessor,  his  heirs,  executors  or  administrators,  it  will 
extend  to  his  devisee  (e).  Where  a  power  of  re-entry  for  breach  of 
covenants  is  reserved,  and  the  reversion  descends  to  coparceners,  it 
seems  that  one  or  more  of  them  cannot-,  without  the  other  or  others, 
maintain  ejectment  for  a  forfeiture,  the  condition  or  proviso  for  re- 
entry not  being  divisible  (/).  A  lease  granted  under  a  power  con- 
tained in  a  settlement  reserved  a  right  of  entry  to  the  lessor  and  his 
assigns ;  it  was  held,  that  "  assigns  "  meant  assigns  of  the  settlor ; 
and  that  although  the  right  of  re-entry  could  not  be  well  reserved  to 
the  lessor,  yet  that  the  owners  ]of  the  reversion  under  the  settlement 
for  the  time  being  were  entitled  to  the  advantage  of  it  as  "  assigns  "(^). 
A  reversioner  who  has  parted  with  his  reversion,  either  absolutely  or 
by  way  of  mortgage,  cannot  re-enter  or  maintain  ejectment  for  a  for- 
feiture (h) :  nor  after  his  reversion  has  been  merged  and  extin- 
guished (e).  Where  a  lease  was  granted  of  a  piece  of  land  with  two 
partly  erected  messuages  thereon,  and  the  lessee  covenanted  to  com- 
plete them  within  two  months,  and  also  to  keep  the  said  messuages 
in  repair  during  the  term,  with  a  proviso  for  forfeiture  for  breach  of 
any  of  the  covenants  :  the  messuages  were  never  completed,  but  after 
the  expiration  of  the  two  months  the  reversion  was  assigned  to  the 
plaintiff,  and  afterwards  the  messuages  were  much  dilapidated  in  the 
roofs  and  other  parts :  held,  that  whether  the  plaintiff  could  or  not 
maintain  ejectment  for  not  completing  the  messuages  within  the  two 
months,  yet  he  could  do  so  for  the  subsequent  non-repair  {k). 

At  common  law,  no  one  but  the  grantor  could  re-enter  for  a  for-  Assignee  of  the 
feiture ;  and  no  grantee  or  assignee  of  the  reversion  could  take  the  R^v^'^'*^°"* 
benefit  or  advantage  of  a  condition  for  re-entry  (I) ;  but  by  32  Hen.  8,  32  Hen.  8,  c. 
c.  34,  all  grantees  of  the  reversion,  their  heirs,  executors,  successors 

(6)  Doe  d.  Barfiey  v.  Adams,  2  C.  &  J.  (g)  Greenaway  v.  Hart,  14  C.B.  348;  23 

232;    2  Tyr.  289;    Moore  v.  Earl  of  Ply-  L.  J.,  C.  P.  11.5. 

mouth,  3  B.  &  A.  66.  {h)  Fenn  d.  Matthews  v.  Smart,  12  East, 

(c)  Doe  d.  Barker  v.  Goldsmith,  2  C.&  J.  443  ;  Doe  d.  Marriott  v.  Edwards,  5   B.  & 

674 ;  2  Tyr.  710.  Ad.  1065  ;  Doe  d.  Prior  v.  Ongley,  10  C.  B. 

{d)  TreporVs  case,    6   Co.    R.   15;    Cole  25. 

Ejec.  404.  (j)    Wehh  v.  Russell,   3  T.  R.   393,   402; 

(e)  Roe  d.  Bamford  v.  Hayley,  12  East,  Trer  v.  Barton,  Moore,  94. 

■^64.  (;,)  Bennett  v.  Herring,  3  C.  B.,  N.  S.  370. 

(/)  Doe  d.  Rutzen  v.  Lewis,  5  A.  &  E.  {I)  Lit,  s.  374;  Co.  Lit.  214;  Cole  Ejec. 
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Construction  of 
the  above  act. 


Chapter  VII.  and    assigns,   shall   have    Hke    advantage    against  the  lessees,   their 

'— —  executors,  administrators  and  assigns,  hy  entry  for  nonpayment  of  rent, 

or  for  doing  ivaste  or  other  forfeiture ;  and  the  same  remedy  by  action 
only  for  not  performing  other  conditions,  covenants  and  agreements 
contained  in  the  said  leases  as  the  lessors  or  grantors  themselves 
had  (?«)• 

Tins  act  applies  to  leases  by  deed  only,  because  agreements  by 
parol  cannot  run  with  the  land :  therefore  where  a  lease  is  not 
under  seal  an  assignee  of  the  reversion  cannot  sue  upon  the  con- 
tract (n).  The  words  "or  other  forfeiture,"  although  general,  do  not 
extend  to  every  breach  of  condition,  but  only  of  such  conditions  as 
either  are  incident  to  the  reversion,  as  rent,  or  for  the  benefit  of  the 
estate,  as  for  not  doing  of  waste,  for  keeping  the  houses  in  repara- 
tions, for  making  of  fences,  scouring  of  ditches,  for  preserving  of 
woods  or  such  like :  and  not  for  the  payment  of  any  sum  in  gross, 
delivery  of  corn,  wood  or  the  like  (o).  In  other  words,  any  "  other 
forfeiture"  must  be  ejusdem  generis  with  those  particularly  mentioned 
in  the  statute  (p).  Tiie  breach  of  a  condition  not  to  assign  without 
licence  is  collateral,  and  not  within  the  statute  (q).  Where  a  tenant 
forfeits  his  estate  by  becoming  insolvent,  or  by  being  attainted  of 
felony,  it  seems  that  such  forfeiture  is  not  one  whereof  an  assignee  of 
the  reversion  may  take  advantage  by  the  statute  (r).  \ 

An  assignee  of  part  of  the  reversion,  ex.  gr.  for  years  or  life, 
in  all  the  lands  demised,  is  an  assignee  within  this  statute,  and 
may  take  advantage  of  a  condition  broken  in  his  time  (s).  But  an 
assignee  of  the  reversion  in  part  of  the  lands  is  not,  for  the  con- 
dition being  entire  cannot  be  apportioned  by  the  act  of  the  parties, 
but  shall  rather  be  destroyed  {t).  By  22  &  23  Vict.  c.  35,  s.  3, 
"  where  the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other 
reservation  is  legally  apportioned,  the  assignee  of  each  part  of  the 
reversion  shall,  in  respect  of  the  apportioned  rent  or  other  reservation 
allotted  or  belonging  to  him,  have  and  be  entitled  to  the  benefit  ol' 
all  conditions  or  powers  of  re-entry  for  nonpayment  of  the  original 
rent  or  other  reservation,  in  like  manner  as  if  such  conditions  or 
powers  had  been  reserved  to  him  as  incident  to  his  part  of  the  rever- 
sion in  respect  of  the  apportioned  rent  or  other  reservation  allotted  or 
belonging  to  him  {u).  An  action  of  covenant  will  lie  by  the  assignee 
of  the  reversion  of  part  of  the  demised  premises  against  the  lessee  for 


Assignee  of 
part. 


{m)  Ante,  195. 

(n)  Standen  v.  Chrismas,  10  Q.  B.  135; 
Bkkford  V.  Parson,  5  C.  B.  920 ;  Bnjdges  v. 
Lewis,  3  Q.  B.  603. 

(o)  Co.  Lit.  215b(12th resolution);  Sliep. 
Touch.  176. 

(p)  Cole  Ejec.  406. 

(q)  Lucas  V.  How,  Sir  T.  Raym.  250; 
Collins  V.  Sillye,  Styles,  265  ;  Pennant's  case, 
3  Co,  R.  64;  Cole  Ejec.  406,  438. 


(r)  Doe  d.  Griffith  v.  Pritchard,  5  B.  &  Ad. 
765  ;  2  N.  &  M.  489  ;  but  see  Hammond  v. 
Collis,  1  C.  B.  916  ;  3  D.  &  L.  164. 

(.0  Co.  Lit.  215  a;  Attoe  v.  Hemmivgs,  2 
Bulst.  281;  Kidwelly  v.  Brand,  Plow.  72; 
Isherwood  v.  Oldknow,  3  M.  -&  S.  382: 
Wrisht  V,  Burroughes,  3  C,  B.  685  ;  4  D.  & 
L.  438  ;   Cole  Ejec.  406. 

(0  Cole  Ejec.  406. 

{u)  Ante,  195,  196. 
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not  repairing  that  i)art  (x).     So  the  assignee  of  the  term  in  part  of  the  Chapter  VII 
land  may  maintain  an  action  for  breach  of  covenant  as  to  that  part  (y). 
The  distinction  is  between  a  condition  and  a  covenant  (^r). 


(d)   Entry  of  Lessor. 

Generally  speaking,  where  a  forfeiture  has  been  incurred  for  breach  Entry  gene- 
of  any  covenant  or  condition,  the  lessor  must  do  some  act  evidencing  '^^  ^' 
his  intention  to  enter  for  the  forfeiture  and  determine  the  lease  (a). 
And  the  lease  will  be  avoided  from  that  time  only  (b).  Formerly 
there  appears  to  have  been  a  distinction  in  this  respect  between  a 
lease  for  lives  and  a  lease  for  years  (c).  Perhaps  an  actual  entry 
should  be  made  before  action  to  avoid  a  freehold  lease  :  but  the  action 
itself  is  sufficient  to  avoid  a  lease  for  years  (d). 

A  corporation  aggregate  cannot,  without  deed,  authorize  their  ser-  Entry  by  Cor- 
vant  or  agent  to  enter  into  land  on  their  ^behalf  for  a  condition  a°aregate. 
broken  (e)  ;  though  this  does  not  seem  to  have  been  always  free  from 
doubt :  in  one  place  it  is  said,  that  a  man  cannot  justify  as  a  servant 
to  a  corporation  without  showing  a  deed  of  retainer,  and  it  is  con- 
trasted with  the  case  of  a  man  avowing  as  bailiff  to  a  corporation, 
which  may  be  done  without  deed :  in  another  place,  where  it  is 
reported  to  have  been  said  by  Littleton,  that  it  was  the  opinion  of  all 
the  judges  in  the  Common  Pleas  and  King's  Bench,  that  an  assign- 
ment of  auditors  by  a  commonalty  is  good  without  deed,  it  is  added, 
"  and  so  of  a  justification  by  their  commandment:"  in  a  third  place, 
it  is  said  to  be  the  better  opinion,  that  he  who  pleads  the  freehold  of 
a  dean  and  chapter,  and  that  he  entered  by  their  commandment, 
ought  to  show  a  command  in  writing  ;  and  the  same  of  a  servant  of  a 
mayor  and  commonalty.  A  distinction  has  been  made  between  a 
corporation  which  has  a  head,  as  a  mayor  and  commonalty,  and  a 
corporation  without  a  head  ;  in  the  first  case  it  is  said,  that  a  man 
may  justify  entering  into  land  by  the  commandment  of  the  mayor 
without  writing ;  in  the  latter,  that  a  command  to  enter  must  be  by 
writing.  Rolle  lays  it  down  as  clear  law,  "  that  a  corporation  aggre- 
gate cannot  command  their  bailiff  to  enter  into  land  of  their  own 
leasing  for  years,  for  a  condition  broken,  without  deed  ;  for  such  com- 
mandment without  deed  is  void :"  and  this  is  consonant  to  the  prin- 
ciple, that  where  the  interest  or  title  of  the  corporation  is  concerned, 
their  officer  must  be  appointed  by  deed  (e). 

(x)  Twynam  v.  Pichard,  2  B.  &  A.  105;  444,  451  ;  Arnshy  v.  Woodward,  6  B.  &  C 

Simpson  v.  Clayton,  4  Bing.  N.  C.  758,  786;  519  ;   9  D.  &  R.  536  ;   Roberts  v.  Davey,  4 

6  Scott,  469.  B.  &  Ad.  664 ;  Baylis  v.  Le  Gros,  4  C.  B., 

(y)  Palmer   v.   Edwards,  Doug.   121;    2  N.  S.537;  6  Id.  552  ;  Cole  Ejec.  408. 
Wins.  Saund.  181  d.  (6)  Cole  Ejec.  408. 

(«)  1   Smith,  L.  C.  28  (4th   ed.)  ;    Cole  (c)  1  Inst.  214. 

Ejec.  406.  id)  Cole  Ejec.  403. 

(a)  Fenn  d.  Matthews  v.  Smart,  12  East,  (e)  1  Roll.  514. 
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In  what  Ac- 
tions unneces- 
sary. 


Tn  Ejectment, 
Proviso  for 
Re-entry  ne- 
cessary. 


Such  Proviso 
may  by  ex- 
press words 
dispense  with 
a  Demand  of 
the  Rent. 

15  &  16  Vict. 
c.  76,  s.  210. 
Formal  De- 
mand rendered 
unnecessary  in 
certain  Cases. 


To  what  Cases 
the  above 
Enactment 
applies. 


(e)  Demand  of  Rent. 

No  demand  of  rent  is  necessary  before  the  commencement  of  an 
action  on  contract  to  recover  rent,  it  being  the  duty  of  the  tenant  to 
pay  or  tender  his  rent  to  the  landlord,  and  the  action  itself  amounting 
to  a  sufficient  demand. 

No  ejectment  can  be  maintained  for  nonpayment  of  rent  unless 
there  is  some  express  condition  or  proviso  in  the  lease  or  agreement 
giving  the  landlord  a  right  to  re-enter  and  determine  the  lease  or 
tenancy  for  such  nonpayment (/).  The  landlord  must  have  a  "right 
by  law  to  re-enter  for  nonpayment  thereof"  {g).  Such  condition  or 
proviso  may  by  express  words  dispense  with  the  necessity  of  a  formal 
demand  of  the  rent ;  as  where  it  says,  "  although  no  formal  demand 
shall  have  been  made  thereof,"  or  to  that  effect  (A). 

So  by  15  &  16  Vict,  c.  76,  s.  210,  a  formal  demand  of  the  rent  is 
rendered  unnecessary  in  all  cases  between  landlord  and  tenant  when 
one  half  a  year's  rent  is  in  arrear,  and  no  sufficient  distress  is  to  he 
found  on  the  demised  premises,  or  any  part  thereof,  countervailing 
the  arrears  then  due  ;  and  the  lessor  has  power  to  re-enter  for  non- 
payment thereof  (i). 

The  above  enactment  only  applies — 1.  As  between  landlord  and 
tenant.  But  the  assignee  of  a  lessee,  whether  by  way  of  mortgage 
or  otherwise,  is  a  "■  tenant  "  within  the  meaning  of  the  enactment  {k) : 
so  is  a  mere  under-lessee,  because  he  is  a  person  "  claiming  or  deriv- 
ing under  the  lease"  (Z).  2.  One  half-year's  rent  at  the  least  must 
be  in  arrear  {m).  3.  No  sufficient  distress  to  he  found  on  the  demised 
premises,  or  any  part  thereof,  countervailing  the  arrears  due  (n) ;  i,  e. 
all  the  arrears,  and  not  merely  half  a  year's  rent  where  more  is  due  (o). 
But  a  strict  search  must  be  made  on  the  demised  premises  after  the 
last  day  for  saving  the  forfeiture,  and  before  the  writ  issues  (or  at  all 
events  before  the  writ  .is  served  {p) ),  to  ascertain  that  there  is  no 
sufficient  distress  on  any  part  of  the  demised  premises  (</).  A  dis- 
tress is  not  to  be  "  found  "  on  the  demised  premises  where  it  cannot 
be  got  at  by  reason  of  the  tenant  having  locked  the  outer  doors, 
&c.  (/").     Goods  are  not  to  be  found  on  the  demised  premises,  within 


(/)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134; 
Hill  V.  Kempshall,  Id.  975  ;  Cole  Ejec.  411. 

{g)  15  &  16  Vict.  c.  76,  s.  210. 

{Ii)  Doe  d.  Harris  v.  Masters,  2  B.  &  C. 
490  ;  4  D.  &  R.  45  ;  Goodri^rht  d.  Hare  v. 
C«<?r,  2  Doug.  477, 486;  Cole  Ejec.  411,  412. 

(/)  Cole  Ejec.  415—422. 

(/f)  Doe  d.  Whitfield  v.  Roe.  3  Taunt.  402; 
Williams  v.  Bosaiiquet,  1  Brod.  &  B.  238 ;  3 
Woo.  500. 

(0  Doe  d.  Wyatt  v.  Byron,  1  C.  B.  623  ; 
3  D.  &  L.  31. 

(m)  Hill  \.  Kempshall,  7  C.  B.  975;  Cotes- 
worth  V.  Spokes,  10  C.  B.,  N.  S.  103;  30 
L.  J.,  C.  P.  220;  2  F.  &  F.  390. 


(«)  Doe  d.  Forsler  v.  Wandlass,  7  T.  R. 
117. 

(o)  Cross  v.  Jordan,  8  Exch.  149,  o<'cr- 
riiling  Doe  d.  Poivell  v.  Roe,  9  Dowl.  548. 

{p)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134. 

{q)  Rees  d.  Powell  v.  King,  Forrest,  19, 
cited  2  Brod.  &  B.  514;  Doe  d.  Forster  v. 
Wandlass,  7  T.  R.  117;  Doe  d.  Smelt  v. 
Fnchun,  15  East,  286;  Doe  d.  Haverson  v. 
Franks,  2  C.  &  K.  678  ;  Wheeler  v.  Steven- 
son, 6  H.  &  N.  155;  30  L.  J.,  Exch,  66;  1 
Wms.  Saund,  287  b,  note  (;j),6th  ed.;  Cole 
Ejec,  416. 

(r)  Doe  d.  Chippendale  v.  Dyson,  1  ]Moo, 
&  M.  77;  Doe  d.  Cox  v.  Roe,  5  D.&  L.  272. 
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the  meaning  of  the  act,  unless  they  are  so  visibly  there  that  a  broker  Chapter  Vll. 
poing  to  distrain  would,  using  reasonable  diligence,  find  them,  so  as  ^' — 

to  be  able  to  distrain  them  (s).     If  a  distress  be  found  on  the  demised 
premises  sufficient  to  satisfy  so  much  of  the  rent  as  would  reduce  the 
arrears  to  less  than  half  a  year's  rent,  and  it  is  wished  to  bring  eject- 
ment, no  distress  should  he.  taken  {t).     But  clear  proof  should  be  ob- 
tained as  to  the  insufficiency  of  the  distress  to  satisfy  all  the  arrears  {u). 
A  distress  for  rent,  under  which  part  was  recovered,  will  not  prevent 
an  ejectment  for  the  residue,  provided  such  residue  amount  to  half  a 
year's  rent,  or  more,  and  there  be  no  sufficient  distress  on  the  pre- 
mises to  satisfy  such  residue  {x) :    but  it  is  otherwise  where  the  pro- 
ceeds of  the  distress  reduces  the  arrears  to  less  than  half  a  year's 
rent  (y).     4.  The  landlord  or  lessor  to   whom  the  arrears   are  due 
must  have  "  right  by  law  to  re-enter  for  nonpayment  thereof"  (z).    He 
can  have  no  such  right  except  under  or  by  virtue  of  some  condition  or 
proviso   for  re-entry  contained   in  the  lease  or  agreement  (a).     The 
rioht  to  re-enter  must  be  a  risht  to  enter  and  determine  the  lease  for 
nonpayment  of  the  rent,  and  not  merely  a  right  to  enter  and  hold  the 
premises  until  the  arrears  are  paid :  otherwise  this  section  will  not 
apply  {b).     The  twenty-one  days  or  other  specified  period  mentioned 
in  the  proviso  must  have  elapsed  before  any  forfeiture  can  accrue  for 
nonpayment  of  the  rent  (c).     If  the  proviso  contain  the  words  "  being 
lawfully  demanded,"  no  demand  will  be  necessary  if  it  be  proved  that 
half  a  year's  rent  was  due  before  action  brought,   and  no  sufficient 
distress  to  be  found  on  the  demised   premises  (c?).     Service  of  the 
writ  of  ejectment  under  the  above  circumstances  is  sufficient  "  with- 
out any  formal   demand  or   re-entry "  (e).     The  statute  makes   such 
service  a  substitute   for,  and  equivalent  to  a  formal  demand  of  the 
rent  according  to  the  strict  rules  of  the  common  law  (/).     And  the 
right  of  re-entry  by  virtue  of  the   statute  must  be  taken  to  have 
accrued  on  the  day  when  the  forfeiture  would  have  accrued  at  com- 
mon law  if  a  demand  of  payment  had  been  duly  made,  and  not  when 
the  writ  of  ejectment  was  served  (g).     The  statute  merely  authorizes 
an  action  of  ejectment  in  those  cases  to  which  it  applies,  but  it  will  not 
justify  the  landlord  or  lessor   in  making  an  actual   entry  for  non- 
payment of  the  rent  {k). 


(s)  Doe  d.  Haverson  v.  Franks,  2  C.  &  K. 
678. 

(0  Cotesworth  v.  Spokes,  10  C.  B.,  N..S. 
103  ;  30  L.  J.,  C.  P.  220  ;   2  F.  &  F.  390. 

(u)  Doe  d.  Haverson  v.  Fra7iks,  2  C.  &  K. 
678;  Cole  Ejec.  416. 

(j)  Brewer  d.  Ld.  Onslow  v.  Eaton,  3 
Doug.  230;  Cole  Ejec.  416. 

iy)  Cotesworth  v.  Spokes,  10  C.  B.,  N.  S. 
103;  30  L.  J.,  C.  P.  220;   2  F.  &  F.  390. 

(«)  Brewer  d.  Ld.  Onslow  v.  Eaton,  3 
Doug.  230,  cited  6  T.  R.  220. 

(a)  Ante,  280;  Cole  Ejec.  411,  416. 


(b)  Doc  d.  Darke  v.  Bowditch,  8  Q.  B.  973. 

(c)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134. 
Id)   Doe  A.  Scolefield  v.  Alexander,   2  M. 

&  S.  525  ;  Doe  A.  Earl  of  Shrewsbury  v.  Wil- 
son, 5  B.&.  A.  364  (4th  point);  Id.  384, 394; 
1  Wms.  Saund.287  a,  note  (o),  6th  ed.;  Cole 
Ejec.  417. 

(e)  15  &  16  Vict.  c.  76,  s.  210. 

(/)  Cole  Ejec.  417;  Hassell  A.  Hodgson 
V.  Gowthwaite,  Willes,  500,  507. 

{g)  Doe  A.  Lawrence  v.  Shawcross,  3  B.  & 
C.  752;  5  D.  &  R.  711. 

{h)  Cole  Ejec.  69. 


282 


FORFEITURE. 


Chapter  VII. 
Sect.  5. 

When  a  formal 
Demand  of  the 
Rent  is  neces- 
sar}'. 

Demand  of 
Rent  according 
to  the  Common 
Law. 

1.  By  whom. 

2.  On  what 
day. 


3.  At  Sunset. 


4.   At  the  pro- 
per Place. 


5.  Amount  to 
be  claimed  (no 
previous  Ar- 
rears). 


Unless  there  are  express  words  in  the  lease  or  agreement  dispensing 
with  a  formal  demand  of  the  rent,  or  the  case  falls  within  the  above 
enactment,  no  entry  or  ejectment  can  be  maintained  for  nonpayment 
of  rent  unless  there  has  been  a  formal  demand  thereof  made  according 
to  the  strict  rules  of  the  common  law  (i).     Such  rules  are  as  follow  : 

1.  The  demand  must  be  made  by  the  landlord  or  by  his  agent  duly 
authorized  in  that  behalf  (A). 

2.  It  must  be  made  on  the  veri/  last  day  to  save  the  forfeiture. 
Therefore  if  the  proviso  for  re-entry  be  on  nonpayment  of  rent  for 
thirty  days  after  it  becomes  due,  the  demand  must  be  made  on  the 
thirtieth  day  after  the  rent  became  due  (exclusive  of  the  day  on  which 
it  became  due),  and  not  on  any  other  day  before  or  afterwards  (/). 

3.  It  must  be  made  a  convenient  time  before  and  at  sunset  (m).  It 
must  be  continued  actively  or  constructively  until  sunset  (n). 

4.  It  must  be  made  at  the  proper  place.  Therefore  if  the  lease  or 
agreement  specify  the  place  at  which  the  rent  is  to  be  paid,  the 
demand  must  be  made  there  and  not  elsewhere  (o).  But  if  no  place 
be  so  appointed,  the  demand  must  be  made  upon  the  land,  and  at  the 
most  notorious  place  of  it(p).  Thej-efore  if  there  be  a  dwelling- 
house  upon  the  land  the  demand  must  be  made  at  the  front  door  of 
it;  but  it  is  not  necessary  to  enter  the  -house,  although  the  door  be 
open  {q).  If  the  premises  consist  of  a  wood  only  the  demand  must 
be  made  at  the  gate  of  the  wood,  or  at  some  highway  leading  through 
the  wood,  or  other  most  notorious  place.  If  one  place  be  as  notorious 
as  another,  the  lessor  hath  election  to  demand  it  at  which  he  will  (r). 
Such  demand  must  be  actually  made,  although  there  be  no  person 
present  on  behalf  of  the  tenant  to  answer  it  (s).  Or  it  may  be  made 
on  an  under-tenant  if). 

5.  The  demand  must  be  made  of  the  precise  sum  then  payable,  and 
not  one  penny  more  or  less  {u).  If  the  rent  be  payable  quarterly, 
and  more  than  one  quarter  is  due,  only  the  last  quarter's  rent  should 
be  demanded,  and  not  the  previous  arrears,  otherwise  the  demand 
will  be  altogether  bad  {x),  because  it  is  only  in   respect  of  the  last 


(i)  Moliveux  V.  MoHneux,  Cro.  Jac.  H'l' ; 
Doe  d.  Forster  v.  Wandlass,  7  T.  R.  117; 
Acoclts  V.  Phillips,  5  H.  &  N.  183  ;  Barr  v. 
Glover,  10  Ir.  Com.  Law  R.  113  ;  Cole  Ejec. 
412. 

(/c)  Cole  Ejec.  412;  Roe  d.  West  v,  Davis, 
7  East,  363. 

(l)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134  ;  Doe 
d.  Forster  v.  Wandlass,  7  T.  R.  117;  Smith 
and  Bustard's  case,  1  Leon.  141  ;  Plow.  70  ; 
Co.  Lit.  202  a;  1  W'ms.  Saund.  287  (Gth 
ed.);  Cole  Ejec.  412. 

(m)  Co.  Lit.  202  a;  1  Wms.  Saund.  287 
(6th  ed.);  Cole  Ejec.  413. 

(n)  Wood  and  Chiver's  case,  4  Leon.  179  ; 
ylcocks  V.  Phillips,  5  H.  &  N.  183. 

(o)  Borrough's  case,  4  Co.  R.  73  ( 1  st  reso- 
lution) ;  Buskin  v.  Edmunds,  Cro.  Eliz.  415  ; 


Moore,  408  ;  Co.  Lit.  202  a  ;  1  Wms.  Saund. 
287  (6th  ed.);  Cole  Ejec.  413. 

{p)  Cole  Ejec.  413. 

(q)  Co.  Lit.  201b;  1  Wms.  Saund.  287 
(6th  ed.);  Cole  Ejec.  413. 

(r)  Co.  Lit.  202  a. 

(s)  Kidwelly  v.  Brand,  Plow.  70  a,  70  b  i 
Co.  Lit.  201b;  1  Wms.  Saund.  287  (6th 
ed.);  Cole  Ejec.  413. 

(0  Doe  d.  Brook  v.  Brydges,  2  D.  &  R. 
29. 

(ii)  Fabian  and  Windsor's  case,  1  Leon. 
305  ;  Fabian  v.  Winston,  Cro.  Eliz.  209 ;  1 
Wms.  Saund.  287  (6th  ed.);  Cole  Ejec. 
414. 

(.r)  Scot  V.  Scot,  Cro.  Eliz.  73  ;  Tomkini 
V.  Pincent,  7  Mod.  97  ;  1  Salk.  141 ;  Doe  d. 
Wheeldon  v.  Paul,  3  C.  &  P.  613. 
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quarter's  rent  that  the  forfeiture  (if  any)  will   accrue,  the  previous  Chapter  VII. 

arrears  not  having  been  duly  demanded  on  the  proper  day  for  that  ^' 

purpose  (y). 

(f )  Waive?'  of  Forfeiture. 
Courts  of  law  always  lean  against  forfeitures,  as  courts  of  equity  What  amounts 
relieve  against  them;  therefore  whenever  a  landlord  means  to  take  l^neran'^^"^ 
advantage  of  any  breach  of  covenant,  so  that  it  should  operate  as 
a  forfeiture  of  the  lease,  he  must  take  care  not  to  do  any  thing  which 
may  be  deemed  an  acknowledgment  of  the  tenancy,  and  so  operate  as 
a  waiver  of  the  forfeiture.  If  a  lessor,  or  other  person  legally  entitled 
to  the  reversion,  knowing  that  a  forfeiture  has  been  incurred  by  the 
breach  of  any  covenant  or  condition,  does  any  act  whereby  he  ac- 
knoicledges  the  continuance  of  the  tenancy  at  a  later  period,  he  thereby 
waives  such  forfeiture  (2).  Thus  if  he  distrain  for  or  accept  payment 
of  rent  which  accrued  due  after  the  forfeiture  (a).  The  receipt  of  such 
rent  operates  as  matter  of  law  to  waive  all  forfeitures  then  known  to 
the  lessor,  notwithstanding  any  protest  on  his  part  against  such 
waiver  (6).  So  an  action  for  subsequent  rent,  with  knowledge  of  the 
forfeiture,  operates  as  a  waiver  (c).  An  unqualified  demand  of  such 
rent  appears  sufiicient(f/).  But  there  is  a  distinction  in  this  respect 
between  waiver  of  a  forfeiture  and  waiver  of  a  notice  to  quit,  because 
the  former  may  be  waived  by  the  lessor  only,  whereas  the  latter  can- 
not be  waived  without  the  consent  of  both  parties  {e).  The  receipt  of 
rent  due  prior  to  the  forfeiture  is  no  waiver  (/).  A  forfeiture  of  a 
lease  by  a  lessee's  insolvency  is  waived  by  acceptance  of  rent  from 
him  after  his  discharge  under  the  Insolvent  Act  {g).  Where  a  lease 
was  made  to  one  for  life,  rendering  rent  at  Michaelmas,  with  a  clause 
of  re-entry  for  non-payment,  and  the  rent  being  in  arrear,  the  lessor 
brought  an  action  for  it;  it  was  held,  that,  notwithstanding  the  action, 
he  might  still  enter  for  a  breach  of  the  condition,  for  the  action  for 
the  rent  did  not  affirm  the  lease,  because  it  should  be  intended  to  be 
brought  as  for  a  duty  due  upon  a  contract  (/O:  so  if  he  had  taken  an 
insufficient  distress  for  rent  which  accrued  before  the  forfeiture,  he 
might  afterwards  have  entered  for  a  breach  of  the  condition,  because 
the  distress  would  under  those  circumstances  have  been  no  waiver  (i). 
A  right  of  re-entry  is  waived  by  acceptance  of  the  reserved  rent, 

(y)  Cole  Ejec.  414.  (c)  Dendy  v.  Nicholl,  4  C.  B.,  N.  S.  376. 

(«)  Cole  Ejec.  408.  \d)  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  402, 

(a)  Marsh   v.   Curteys,   Cro.    Eliz.    528  ;  408,  Parke,  B. 
Harvie    v.   Oswel,   Cro.   Eliz.  572;    Doe  d.  (e)  Blyth  y.  Deiuiett,  \Z  C.  B.  \7%. 

Gatehouse  v.  Rees,  4  Bing.,  N.  C.  384;    6  (/)  Marsh  v.    Curteys,   Cro.  Eliz.   528; 

Scott,  161 ;   Doe  d.  Griffith  v.  Pritchard,  5  Cole  Ejec.  409. 

B.  &  Ad.  765  ;  2  N.  &  M.  489  ;   Cotesworlh  {^)  Doe  d.  Gatehouse  v.  Rees,  4  Bing.,  N. 

V.  Spokes,  IOC.  B.,  N.  S.  103  ;   SOL.  J.,  C.  C.  384;  6  Scott,  161. 
P.  220;   Cole  Ejec.  409.  (h)  Cro.  Eliz.  3;  Anon.,  3  Salk.  3. 

(6)  Croft  V.  Lumley,  5  E.  &  B.  648;  6  H.  (i)  Brewer  d.  Onslow  v.  Eaton,  3  Doug. 

L.  Cas.  672.  233;  6  T.  R.  220. 


284 


FORFEITURE. 


Lessor  must 
have  Notice  of 
Forfeiture. 


Chapter  VII,  though  from  a  stranger  (^).     If  ejectment  be  brought  on  a  forfeiture 

~ —  of  a  lease,  and  after  the  bringing  of  such  ejectment  the  landlord  accept 

rent,  it  is  no  waiver  of  the  forfeiture  (Z). 

In  order  to  render  acceptance  of  rent  or  any  other  act  a  waiver  of  a 
forfeiture,  the  lessor  must  have  notice  or  knowledge  of  the  forfeiture 
at  the  time  of  the  supposed  waiver  (m),  unless  the  condition  be  of  such 
a  nature  as  to  be  equally  within  the  knowledge  of  both  the  lessor  and 
lessee  (n).  The  act  which  is  insisted  on  as  amounting  to  a  waiver  is 
matter  of  evidence  only,  as  to  quo  animo  it  was  done,  to  be  left  to  the 
jury  under  the  circumstances  of  the  case  (o).  Where  a  lessor  was  too 
ill  to  attend  to  business,  and  it  did  not  appear  that  he  knew  of  a  for- 
feiture, his  son,  who  collected  the  rents,  was  held  not  to  have  autho- 
rity to  waive  a  forfeiture  (p).  Where  the  breach  is  of  a  continuing 
nature,  the  waiver  of  any  forfeiture  up  to  a  certain  day  will  afford  no 
defence  to  an  ejectment  for  a  subsequent  breach  (g).  Thus  where  the 
covenant  is  to  keep  the  demised  premises  in  repair  during  the  term(r), 
or  to  keep  them  insured  in  a  certain  manner  from  loss  or  damage  by 
fire  during  the  term(s),  or  not  to  use  certain  rooms  in  a  particular 
manner  (<).  Acceptance  of  rent  whidi  becomes  due  pending  a  notice 
to  repair,  is  no  waiver  of  a  subsequent  forfeiture  occasioned  by  non- 
compliance with  such  notice  (m).  Indeed  it  would  seem  that  accept- 
ance of  rent  due  after  the  expiration  of  the  notice  will  not  bar  an 
ejectment,  if  the  premises  continue  subsequently  unrepaired  (a:). 

A  distress  and  continuance  in  possession  might  be  a  waiver  of  a 
forfeiture  existing  at  the  timeij/);  but  a  distress  is  only  an  acknow- 
ledgment of  a  tenancy  to  the  day  of  the  distress,  and  a  waiver  of  any 
forfeiture  to  that  time  (z).  Where  the  plaintiff,  after  the  service  of 
a  writ  in  ejectment  for  non-payment  of  rent,  distrained  for  rent  which 
subsequently  became  due ;  and  by  the  notice  of  distress  stated  that 
such  distress  was  made  without  prejudice  to  the  year's  rent  due  on 
the  2.5th  of  March,  and  for  which  ejectment  proceedings  were  then 
pending;  it  was  held,  that  such  distress  did  not  operate  as  a  waiver 
of  the  ejectment  (a).     A  forfeiture  incurred  by  breach  of  a  covenant 


Waiver  by 
other  Acts. 


(k)  Doe  d.  Gnffith  v.  Pritchard,  5  B.  & 
Ad.  765;  2  N.&  M.  489. 

(/)  Doe  d.  Moorecraft  v.  Menx,  4  B.  &  C. 
606 ;  7  D.  &  R.  98 ;  1  C.  &  P.  346 ;  Jones 
V.  Carter,  15  M.  &  W.  718. 

(?n)  Pennant' s  case,  5  Co.  W.QZh  ;  Diippa 
V.  Mayo,  1  Wms.  Saund.  288  a,  b,  note  16; 
Harvie  v.  Oswel,  Cro.  Eliz.  553,  572  ;  Good- 
right  d.  Walker  v.  Davids,  2  Cowp.  803  ; 
Cole  Ejec.  409. 

(n)  Roe  d.  Gregson  v.  Harrison,  2  T.  R. 
425. 

(o)  Doe  d.  Chenei/  v.  Batten,  Cowp.  243. 

(p)  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  402; 
Tyr.  &  Gr.  769. 

(9)  Cole  Ejec.  409. 

(r)  Doe  d.  Baher  v.  Jones,  5  Exch.  498. 


(a)  Doe  d.  Muslin  v.  Gladwin,  6  Q.  B.  953, 
956;  Penniall  \.  Har borne,  11  Q.  B.  368, 
374;  Hyde  v.  Watts,  12  M.  &  W.  254;  1 
D.  &  L.  479;  Doe  d.  Floiver  v.  Peck,  1  B. 
&  Ad.  428. 

{t)  Doc  d.  Ambler  v.  Woodbridge,  9  B.  & 
C.  376 ;  4  M.  &  R.  302. 

(?<)  Doe  d.  Rankin  v.  Brindley,  4  B.  & 
Ad.  84  ;  Doe  d.  Baker  v.  Jones,  5  Exch. 498, 
505. 

{x)  Fn/ett  d.  Harris  v.  Jefferys,  1  Esp. 
393  ;  Cole  Ejec.  409. 

(y)  Doe  d.  Taijior  v.  Jolnison,  1  Stark.  411 ; 
Zoiichd.  Ward  v.  Willingale,  1  H.  Blac.  311. 

(«)  Doe  d.  Flower  v.  Peck,  1  B.  &  Ad.  428. 

(a)  Bailey  v.  Ma^on,  2  Ir.  Hep.  582,  N.  S. 
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to  repair  generally,  is  waived  by  a  notice  given  by  the  landlord,  under  Chapter  VII. 

a  special  covenant  that  he  should  enter  and  do  the  repairs,  and  dis-  ^Ll-i — 

train  for  the  expenses  (ft).  If  a  lessee  exercise  a  trade  on  the  demised 
premises  by  which  his  lease  is  forfeited,  the  landlord  does  not,  by 
merely  lying  by  and  witnessing  the  act  for  six  years,  waive  the  for- 
feiture (c),  as  some  positive  act  of  waiver  is  necessary;  but  if  he  permit 
the  tenant  to  expend  money  in  improvements,  it  would  seem  that  it  is 
evidence  to  be  left  to  a  jury  of  his  consent  to  the  alteration  of  the 
premises :  and  if  a  lessor  after  a  forfeiture  advise  a  person  to  purchase 
the  term  of  his  lessee,  he  cannot  maintain  an  ejectment  for  a  forfeiture 
against  such  purchaser ;  but  he  may  do  so  if  the  party  have  an  inte- 
rest, viz.  an  annuity  secured  on  the  premises,  and  the  advice  is  merely 
"  to  take  to  them"  (d).  If  A.,  tenant  for  life,  subject  to  forfeiture, 
with  a  remainder  over  to  B.,  lease  to  C.  for  a  term,  and  afterwards 
apprehending  that  he  has  forfeited,  acquiesce  in  B.'s  claim  to  and  re- 
ceipt of  the  rent  from  C,  his  executor  may,  on  showing  that  he  ac- 
quiesced under  a  false  apprehension,  recover  from  C.  the  amount  of 
the  rent  erroneously  paid  to  B.;  for  in  order  to  constitute  a  confirma- 
tion of  the  payment,  some  act  must  appear  to  have  been  done  by  A. 
with  the  knowledge  of  his  own  situation  (e).  Where  land  was  demised 
with  a  covenant  by  the  lessee  to  build  and  complete  thereon  houses 
within  a  year,  and  a  proviso  that  if  he  did  not,  the  lease  should  be 
void ;  the  houses  not  being  completed,  it  was  held,  that  the  forfeiture 
was  not  waived  by  the  steward  of  the  lessor  having  permitted  the 
lessee  to  employ  workmen  in  completing  the  houses  for  a  short  period 
after  the  forfeiture  (jf):  so  a  forfeiture  by  omission  to  repair  after 
notice  is  suspended  but  not  waived  by  an  agreement  to  allow  further 
time  to  repair  (^).  A.  demised  land  with  a  covenant  by  the  lessee  to 
finish  certain  houses  thereon  and  with  a  power  of  re-entry  in  case  of 
default,  and  by  another  indenture  between  A.  and  the  plaintiff,  reciting 
that  A,  had  made  under-leases  of  the  land  in  question,  A.  assigned 
the  land  to  the  plaintiff  subject  to  the  under-leases;  the  court  inclined 
to  think  that  if  the  condition  had  been  broken,  the  assignment,  sub- 
ject to  the  under-leases,  would  have  been  a  waiver  of  the  forfeiture 
although  the  forfeiture  was  not  known  to  A.  (h).  Though  an  accept- 
ance of  rent  or  other  act  of  waiver  may  make  a  voidable  lease  good, 
it  cannot  make  valid  a  deed  or  a  lease  which  was  actually  void  at 
first;  but  where  a  lease  for  years  contains  the  common  proviso,  "that 
it  shall  and  may  be  lawful  for  the  lessor  to  re-enter,"  or  a  proviso 
"that  the  term  shall  cease  and  determine  if  the  lessor  please,"  the 

(b)  Doe  d.  Reutzen  v.  Leivis,  5  A.  &  E.       326. 

277;    6  N.  &  M.  764;    Roe  d.  Goatley  v.  (/)  Doe  A.  Ld.  Kensington  v.  Brindley,  12 

Paine,  2  Camp.  520.  Moo.  37. 

(c)  Due  d.  Sheppard  v.  Allen,  3  Taunt.  78.  {g)  Doe  d.  Rankin  v.  Brindley,  4  B,  &  Ad. 

(d)  Doe  d.  Sore  v.  Eykins,  1  C.  &  P.  154  ;  84 ;    1  N.  &  M.  1. 

Ry.  &  Moo.  29.  (Ji)  Hunt  v.  Bishop,  8  Exch.  675  ;  Hunt 

(e)  Williams  v.  Bartholomew,  1  Bos.  &  P.       v.  Remnant,  9  Exch.  635. 
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Chapter  VII.  lease  will  be  Only  voidable  by  a  breach  of  covenant ;  and  the  forfeiture 

Sect  5  . 
'—^ —  may  be  waived  by  a  subsequent  acknowledgment  of  a  tenancy  (i). 

23  &  24  Vict.  By  23  &  24  Vict.  c.  88,  s.  6,  "  where  any  actual  waiver  of  the  bene- 
'  ■  ■  fit  of  any  covenant  or  condition  in  any  lease  on  the  part  of  any  lessor, 
or  his  heirs,  executors,  administrators  or  assigns,  shall  be  proved  to 
have  taken  place  after  the  passing  of  this  act  in  any  one  particular 
instance,  such  actual  waiver  shall  not  be  assumed  or  deemed  to  extend 
to  any  instance  or  any  breach  of  covenant  or  condition  other  than 
that  to  which  such  waiver  shall  specially  relate,  nor  to  be  a  general 
waiver  of  the  benefit  of  any  such  covenant  or  condition,  unless  an  in- 
tention to  that  effect  shall  appear." 


Sect.  6. —  Notice  to  Quit. 
(a)  Nature  and  Operation  of. 
Nature  of.  A  notice  to  quit  is  a  certain  reasonable  notice  required  by  law,  oi 

by  custom,  or  by  special  agreement,  to  enable  either  the  landlord  oi 
tenant,  or  the  assignees  or  representatives  of  either  of  them,  without 
the  consent  of  the  other,  to  determine  a  tenancy  from  year  to  year,  oi 
from  two  years  to  two  years,  or  other  like  indefinite  period  (k).     With- 
out such  notice,  or  an  actual  or  implied  surrender  (Z)  or  merger  (m),  i 
tenancy  of  the  above  nature  would  continue  in  the  tenant  and  his 
assigns  or  representatives  (n),  and  the  immediate  reversion  would  con 
tinue  in  the  landlord  and  his  assigns  or  representatives  (o),  until  ex 
tinguished  by  the  Statute  of  Limitations  (p).     But  the  right  to  recove 
more  than  six  years'  arrears  of  rent  in  an  action  for  use  and  occupa 
tion  may  be  barred  by  the  Statute  of  Limitations  (q). 
Special  stipu-        The  right  to  determine  a  tenancy  from  year  to  year  by  a  notice  t( 
lations  as  U)       ^^^j^  -g  ^  nccessary  incident  to  such  tenancy  :  any  stipulation  agains 
such  notice  being  given  by  one  party  or  by  the  other  is  repugnant  t 
the  nature  of  the  tenancy,  and  therefore  void,  and  mere  surplusage  (r 
The  tenancy   may  generally  be  determined  by  half  a  year's  notic 
expiring  at  the  end  of  the  first  or  any  subsequent  year  of  the  term  (s] 
But  the  parties   may  expressly  stipulate  for  a  longer  or  a  shorte 
notice  to  quit  than  that  usually  required  by  law  (?) :  or  for  a  notic 
expiring  at  some  other  period  of  the  tenancy  than  atthe  end  of  th 
first  or  some  other  year,  ex.  gr.  at  the  end  of  any  quarter  (m)  :  or  i 

(?)   Doe  d.  Bristow  v.  Old,  Ad.  Ejec.  155.  {s)  Doe  d.   Clarke  v.  Smaridge,  7  Q.  1 

(k)  Cole  Ejec.  30.  957;    Doe  d.  Plumer  v.  Mainhy,  10  Q.  1 

(0  Ante,  253,  Sect.  3.  473. 

(/«)  Ante,  268,  Sect.  4.  (0  Cole  Ejec.  31,  32;   Doe  d.  Pitcher 

\n)  Ante,  1G7  ;  Cole  Ejec.  30.  Donovan,  I  Taunt.  555;  2  Camp.  78;   D 

(o)  Maddon  d.  Baker  v.  IVkite,  2  T.  R.  d.   Green  v.  Baker,  8  Taunt.  241;    Doe 

159.  Robinson  v.  Dobell,  1  Q.  B.  806  ;    1  G.  &  1 

(/))  3  &  4  Will.  4,  c.  27;  Doe  d.  Lands-  218  ;    Tooker  v.  Smith,  1  H.  &  N.  732. 

dell  V.  Gower,  17  Q.  B.  589.  {u)  Kemp  v.  Derrett,  3  Camp.  510;  R 

{q)   Leigh  V.  Thornton,  1  B.  &  A.  625.  v.  Inlihts.  of  Herstmonceaux,  7  B.  &  C.  55' 

(r)  Doe  A.  Warner  v.  Browne,  8  East,  165  ;  1  Man.  &  R.426;  Collett  v.  Curling,  10  Q. 

Cole  Ejec.  31.  785  ;   Bird  v.  Defonville,  2  C.  &  KI  415,  41 
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some  particular  quarter  (x) :  or  at  any  time  of  the  year,  upon  the  Chapter  VII. 

expiration    of  a    certain   specified    previous  notice  (?/).     But  as  the   ~ — 

power  of  determining  the  tenancy  at  any  time  of  the  year  is  generally 
attended  with  inconvenience  to  one  or  both  parties,  the  language  con- 
ferrino-  such  power  must  be  clear  and  explicit  (z).  Therefore  on  a 
lettino"  from  year  to  year  "  to  quit  at  a  quarter's  notice,"  such  notice 
must  expire  at  the  end  of  the  first  or  some  other  year  of  the  tenancy, 
and  not  at  any  other  part  of  the  year ;  such  stipulation  merely  sub- 
stituting a  three  months'  notice  for  the  usual  six  months'  notice  (a). 
Where  a  tenant  is  "  always  to  be  subject  to  quit  at  three  months' 
notice,"  he  will  be  deemed  a  quarterly  tenant,  and  the  notice  to  quit 
must  expire  with  some  quarter,  and  not  at  any  other  part  of  the 
vear(6).  Where  premises  are  let  at  so  much  per  quarter  (not  saying 
for  what  period),  that  creates  a  quarterly  tenancy,  and  not  a  yearly 
tenancy  at  a  rent  payable  quarterly  (c).  So  where  premises  are  let 
not  for  any  definite  period,  but  the  tenant  is  to  give  up  possession  at 
any  time  on  one  month's  notice,  that  creates  a  tenancy  from  month 
to  month  {d).  But  where  premises  are  let  for  an  indefinite  period,  at 
a  yearly  rent,  payable  weekly,  with  power  to  determine  the  tenancy 
at  three  months'  notice  from  any  quarter  day,  that  creates  a  yearly- 
tenancy,  determinable  at  the  end  of  any  quarter  (e).  The  parties  to  a 
demise  may  expressly  stipulate  that  in  a  certain  event  the  tenant  may 
quit  without  any  notice  (/). 

An  insuflicient  notice  to  quit  given  by  the  tenant  and  assented  to  Effect  of  an 
by  the  landlord  will  not  determine  the  tenancy,  nor  operate  as  a  sur-  Notice  to  Quit, 
render  on  the  expiration  of  such  notice  {g).  A  tenancy  from  year  to 
year  created  by  parol  is  not  determined  by  a  parol  licence  from  the 
landlord  to  quit  in  the  middle  of  a  quarter,  and  the  tenant  quitting 
the  premises  accordingly,  without  the  landlord  taking  possession  (A). 
An  agreement  for  a  new  lease  upon  different  terms  (not  amounting  to 
an  actual  demise)  will  not  be  sufficient,  without  a  notice  to  quit,  to 
determine  a  previous  yearly  tenancy  (i). 

Upon  the  expiration  of  a  notice  to  quit  duly  given  by  either  party  Operation  of  a 
the  tenancy  ceases,  and,  unless  a  fresh  tenancy  be  afterwards  created,  ^^.g  ^^  Q^it. 
the  landlord  cannot  distrain  for  subsequent  rent,  notwithstanding  the 
tenant  continues  in  possession  for  a  year  or  more  after  the  expiration 


(i)  Boe  d.  Rigge  v.  Bell,  5  T.  R.  471 ;  2 
Smith,  L.  C.  84,  86  (4th  ed.). 

(y)  Doe  d.  Green  v.  Buker,  8  Taunt.  244; 
Doe  d.  King  v.  Grafton,  18  Q.  B.  496  ;  21 
L.J.,  Q.  B.  276. 

(z)  Cole  Ejec.  31. 

(a)  Doe  d.  Pitcher  v.  Donovan,  1  Taunt. 
555 ;  2  Camp.  78  ;  Broivn  v.  Burtemhaw,  7 
D.  &  R.  603;  Cole  Ejec.  31,  32. 

(6)  Kemp  v.  Derrett,  3  Camp.  510. 

(c)  Wilkinson  v.  Hall,  3  Bing.,  N.  C.  508  ; 
4  Scott,  301. 

{d)  Doe  d.  Lansdell  v.  Gouer,   17  Q.  B. 


589. 

(e)  Rex  V.  Inhbts.  of  Herstmonceaux,  7  B. 
&  C.  551  ;  1  Man.  &;  R.  426. 

(/)  Bethell  v.  Blencowe,  3  M.  &  G.  119; 
3  Scott,  N.  R.  568  ;  Cole  Ejec.  31,  36. 

(£■)  Doe  d.  Huddlestone  v.  Johnstone,  1 
M'Clel.  &  Y.  141;  Johnstone  v.  Huddle- 
stone,  4  B.  &  C.  922;  Doe  d.  Murrell  v. 
Milward,  3  M.  &  W.  328  ;  Bessell  v.  Lands- 
berg,  7  Q.  B.  638 ;  Cole  Ejec.  32. 

(/()  Mallet  V.  Brayne,  2  Camp.  103. 

{i)  John  V.  Jenkins,  1  Cr.  &  M.  227;  3 
Tyr.  170;   Jones's.  Reynolds,  1  Q.  B.  506. 
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Chapter  VII.  of  the  notice  {k).     The  remedy  in  such  case  is  by  action  for  use  and 


Sect.  6 


occupation  (Z),  or  for  double  value  or  double  rent  (m). 


When  neces- 
sary. 


By  express 
Stipulation. 


By  local  Cus- 
tom. 


By  the  Com- 
mon Law  — 
General  Rule. 


On  implied 
Tenancies. 


(b)   When  necessary. 

A  notice   to  quit  is  necessary — 1.  Where  there   is  some  express! 
stipulation  on  the  subject.     2.  By  local  custom.     3.  By  the  common 
law. 

Where  there  is  any  express  stipulation  as  to  the  notice  to  be  giveni 
by  either  party  to  determine  the  tenancy,  such  notice,  whether  more 
or  less  than  that  usually  required  by  law,  must  be  given  and  will  bei 
suflScient  (/^).  But  less  than  the  stipulated  notice  will  not  in  suchj 
case  be  sufficient  (o). 

Where  there  is  a  special  local  custom  regulating  the  notice  to  bt} 
given  to  determine  the  tenancy,  and  there  is  no  express  stipulation  or' 
the  subject,  such  custom  will  be  deemed  part  of  the  contract  as  ai 
implied  term  or  condition  thereof,  and  notice  to  quit  must  be  givetl 
accordingly  (p).     The  onus  of  proving  such  custom  lies  on  the  part' 
asserting   its    existence  {q),  and    the    witnesses    must   speak,  not   t( 
opinions,  but  facts  (r).     A  custom- at  A.  will  not  extend   to  anothe 
place  some  miles  distant,  unless  shown  by  evidence  to  extend  to  tha 
place  also  (s).     The  custom  of  the  country  is  not  admissible  to  prov 
that  a  notice  to  quit  served  on  the  3rd  of  April  is  a  good  notice  t 
quit  by  reason  of  the  tenancy  being  a  Michaelmas  tenancy,  but 
must  be  proved  by  direct  evidence  that  such  is  the  case  (t). 

Where  a  tenancy  from  year  to  year  is  created  by  express  agre( 
ment,  and  there  is  no  special  stipulation  or  local  custom  providing  fc 
the  determination  of  the  tenancy,  the  usual  notice  to  quit  required  t 
law,  i.  e.  half  a  year's  notice  to  quit  at  the  end  of  the  first  or  son 
other  year  of  the  tenancy,  must  be  given  (m). 

So  where  a  tenancy  from  year  to   year  is  implied  by  law  from  t1 
payment   and    acceptance  of  rent,    or  from  other    circumstances, 
similar  notice  to  quit  must  be  given  (a:).     Thus  where  a  person  ente 
under  a  mere  agreement  for  a  lease,  and  pays  rent{y).     So  where  I 


(A-)  Alford  V.  Vickery,  Car.  &  M.  280. 

(/)  Chap.  XVIII.  Sect.  3  (f). 

(to)  Chap.  XIV.  Sect.  3,  (b),  (c). 

(n)  Doe  d.  Green  v.  Baker,  8  Taunt.  241  ; 
Doe  d.  Robinson  v.  Dobell,  1  Q.  B.  806  ;  1  G. 
&  D.  218 ;  Cole  Ejec.  31,  32  ;   ante,  286(0- 

(o)  Doe  d.  Peacock  v.  Raffan,  (j  Esp.  4; 
Richardson  v.  Gifford,  1  A.  &  E.  52  ;  Doe  d. 
Davenish  v.  Moffalt,  15  Q.  B.  257;  Cole 
Ejec.  32. 

{p)  Cole  Ejec.  32,  37;  Tylcij  v.  Seed, 
Skin.  649 ;  Roe  d.  Henderson  v.  Charnock, 
Peake,  6. 

{q)  Roe  d.  Broivn  v.  Wilkinson,  Co.  Lit. 
270  b,  note  (228);  Culdecott  v.  Smythies,  7 
C.  &  P.  SOS. 

{r)  Roe d.  Uendersonv.  Charnock,  Peake, 4. 


(s)  Roe  d.  Brown  v.  Wilkinson,  Co.  1 
270b,  note  (228). 

(0  Hogg  V.  Norris,  2  F.  &  F.  246. 

(«)   Parker  A.  Walker  \.  Constable,  S'W  ■ 
25  ;   Right  d.  Flotver  v.  Darby,  1  T.  R.  L 
Doe  d.   Pitcher  v.  Donovan,    1  Taunt.  51 
Roe  d.  Bioivn  v.  Wilkinson,  Co.  Lit.  27(  . 
note  ( 1 ) ;   Goode  v.  Howell,  4  M.  &  W.  I!  ; 
Cole  Ejec.  33. 

(.r)  Dne  d.   Wawn  v.  Horn,  3  M.  & 
333  ;    Doe  d.  Cater  v.  Somerville,  6  B.  &  . 
126,  132;  9  D.  &  R.  lOO;  Cole  Ejec.  3 

(y)  Doe  d.  Thompson  v.  Amey,  12  A.  &  • 
476;  4  P.  &  D.  177;  Boivts  v.  Croll,  G  . 
&  B.  255  ;  Bennett  v.  Ireland,  E.,  B.  &  • 
326  ;  28  L.  J.,  Q.  B.  48  ;  Sooker  v.  Sm  , 
1  H.  &  N.  732, 
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enters  under  a  void  lease  (being  for  more  than  three  years,  and  not  Chapter  Vii. 

under  seal)  and  pays  rent  (a).     So  where  a  tenant  for  a  term  of  years  ^^^"    

holds  over  after  the  expiration  of  his  lease,  and  continues  to  pay  rent 
as  before,  which  the  landlord  accepts  {b),  the  new  implied  tenancy  so 
created  will  be  deemed  to  have  commenced  at  the  same  time  of  the 
year  as  the  original  term,  and  notice  to  quit  should  be  given  accord- 
ingly (c).  So  where  a  lease  becomes  void  upon  the  death  of  the 
lessor  (a  tenant  for  life),  but  the  remainder-man  accepts  subsequent 
rent,  whereby  a  new  implied  tenancy  is  created  [d);  any  such  new 
tenancy  will  be  deemed  to  have  commenced  from  the  same  day  of  the 
year  as  the  original  term,  and  the  notice  to  quit  should  be  given 
accordingly  (e). 

A  tenancy  "  from  year  to  year  so  long  as  both  parties  please  "  is  Vfhat  Tenan- 
determinable  at  the  end  of  the  first  as  well  as  of  any  subsequent  year,  minablebvNo- 
unless  in  creating  such  tenancy  the  parties  use  words  showing  that  tice  at  the  end 

1  r  1  /-  Ti  1  of  the  first 

they  contemplate  a  tenancy  for  two  years  at  least  (/  ).  But  where  a  Year, 
tenancy  is  created  for  "  one  year  certain,  and  so  on  from  year  to 
year "  (which  is  often  done  by  mistake),  it  enures  as  a  tenancy  for 
two  years  at  the  least,  and  cannot  be  determined  by  notice  to  quit  at 
the  end  of  the  first  year  (g) ;  but  it  may  be  determined  by  due  notice 
to  quit  at  the  end  of  the  second  or  any  subsequent  year  of  the 
tenancy  {h). 

A  tenancy  "  for  twelve  months  certain  and  six  months'  notice  after- 
wards "  may  be  determined  by  notice  to  quit  at  the  end  of  the  first 
year  (i) :  but  a  demise  "  not  for  one  year  only,  but  from  year  to  year," 
has  been  held  to  constitute  a  demise  for  two  years  at  least  (A).  A 
tenancy  for  six  months,  and  so  on  from  six  months  to  six  months 
until  determined  by  either  party,  is  a  tenancy  for  one  year  at  least  [l). 
So  a  lease  for  three  years,  and  so  on  from  three  years  to  three  years, 
makes  one  term  for  six  years  (jn).  Such  tenancy  may  be  deter- 
mined by  a  half-year's  notice  to  quit  expiring  at  the  end  of  the  first 
six  years,  or  of  any  subsequent  period  of  three  years,  but  not  at  any 
other  time  {n). 


(a)  Doe  d.  Rigge  v.  Bell,  5  T.  R.  471  ;  2 
Smith,  L.  C.  S-i,  S6  (4th  ed.)  ;  Richardson  v. 
Gifford,  1  A.  &  E.  52;  Beale  v.  Saunders,  3 
Bing.,  N.  C.  850  ;  Lee  v.  Siuith,  9  Exch.  662  ; 
Cole  Ejec.  34. 

(6)  Doed.  Hollingworth  v.  Stennett,  2  Esp. 
717;  Bishop  V.  Howard,  2  B.  &  C.  100; 
Due  d.  Thomoson  v.  Amey,  12  A.  &  E.  476  ; 
4  P.  &  D.  177  ;  Hyatt  v.  Griffiths,  17  Q.  B. 
505;   Thomas  v.  Packer,  1  H.  &  N.  669. 

(c)  Doe  d.  Castleton  v.  Samuel,  5  Esp. 
173;  Doe  d.  Spicer  v.  Lea,  11  East,  312; 
Cole  Ejec.  34. 

(d)  Doe  d.  Martin  v.  Watts,  2  Esp.  501 ; 
7  T.  R.  83  ;  Doe  d.  Tucker  v.  Morse,  1  B.  & 
Ad.  365  ;  Doe  d.  Potter  v.  Archer,  1  Bos.  & 
P.  531  ;  Cole  Ejec.  33,  34. 

(.e)  Roe  d.  Jordan  v.  Ward,  1  H.  Blac.  96  ; 


Doe  d.  Collins  v.  Weller,  7  T.  R.  478. 

(/)  Doe  d.  Clarke  v.  Smaridge,  7  Q.  B. 
957  ;  Doe  d.  Plimer  v.  Nainby,  10  Q.  B. 
473. 

Ig)  Doe  d.  Chadhorn  v.  Green,  9  A.  &  E. 
658;  1  P.  &  D.  454;  ante,  168. 

(A)  Cole  Ejec.  34. 

(i)  Thompson  v.  Maberley,  2  Camp.  573; 
Broivn  V.  Symons,  8  C.  B.,  N.  S.  208  ;  29 
L.  J.,  C.  P.  251. 

{k)  Dean  d.  Jacklin  v.  Cartwright,  4  East, 
31. 

{I)  Reg.  V.  Inhbts.  of  Chawton,  1  Q.  B. 
247  ;  4  P.  &  D.  525. 

(m)  Hennings  v.  Brahason,  2  Lev.  45. 

{n)  Cole  Ejec.  35;  Roe  d.  Bree  v.  Lees, 
2  W.  Blac.  1171  ;  Hennings  v.  Brabason,  2 
Lev.  45. 

.U 
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Chapter  VII. 
Sect,  6. 

By  Tenant  of 
Apartments. 


By  Husband. 


By  Infant. 


After  Death  of 
Lessor  or 
Lessee, 

or  Assignment 
of  the  Term  or 
Reversion. 


Subsequent 
Owners  of  Re- 
version may 
avail  them- 
selves of  pre- 
vious Notice 
to  quit. 


NOTICE  TO  QUIT, 

A  tenant  of  apartments  is  not  justified  in  quitting  without  notice, 
merely  from  a  fear,  however  reasonable,  that  his  goods  may  be  seized 
for  his  landlord's  rent(o).  But  there  may  be  an  express  stipulation 
reserving  to  him  leave  to  quit  at  any  time  without  notice  "  if  he  find 
anything  that  may  at  all  lead  him  to  suspect  that  there  is  any  em- 
barrassment on  his  landlord  "  (p). 

A  husband  cannot  maintain  ejectment  for  his  wife's  lands,  let  frotr 
year  to  year  with  his  express  or  implied  assent,  without  first  givins' 
due  notice  to  quit  (q). 

Where  an  infant  becomes  entitled  to  the  reversion  of  an  estat 
leased  from  year  to  year,  he  cannot  eject  the  tenant  without  givin; 
the  same  notice  to  quit  as  the  lessor  must  have  given  {r).  So  wher 
an  infant  becomes  of  age,  he  cannot,  without  the  usual  notice  to  quit 
eject  a  tenant  who  has  attorned  to  him  during  his  infancy  after 
previous  ejectment  in  his  name(s).  Generally  speaking,  a  leas 
reserving  rent  to  an  infant  is  presumed  to  be  for  his  benefit  (in  th 
absence  of  proof  to  the  contrary),  and  shall  bind  him  when  of  age  (f 

A  notice  to  quit  is  not  rendered  unnecessary  by  the  death  of  th 
landlord  (w),  or  of  the  tenant  (x),  nor  by  an  assignment  of  the  term  {y 
or  of  the  reversion  (z).  But  in  all  such  cases  notice  to  quit  should  I 
given  by  or  to  the  person  or  persons  for  the  time  being  legally  entitle 
to  the  term,  or  to  the  reversion,  as  the  case  may  be  {a). 

Where  notice  to  quit  is  duly  given  by  the  landlord,  or  other  perse 
for  the  time  being  legally  entitled  to  the  reversion,  and  he  afterwan 
assigns  his  reversion,  the  assignee  may  avail  himself  of  the  notice  {I 
So  the  churchwardens  and  overseers  of  a  parish  may  avail  themselv 
of  a  notice  to  quit  duly  given  by  their  predecessors  (c).  A  prop 
notice  to  quit  given  to  the  tenant  or  his  assignee  will  operate  agair 
any  subsequent  assignee  (d). 


(c)   When  unnecessary. 

Where  the  De-      Where  the  demise  or  agreement  specifies  the  term  or  event  up 
specific  Term,   ^hich  the  tenancy  is  to  determine,  no  notice  to  quit  is  necessai , 
because  both  parties  are  equally  apprised  of  the  determination  of  t  • 


(o)  Riekett  V.  Tullick,  6  C.  &  P,  66. 

Ip)  Bethell  V.  Blencoive,  3  M.  &  G.  119; 
3  Scott,  N,  R.  568. 

{q)  Doe  d.  Leicester  v.  Biggs,  1  Taunt. 
867. 

(r)  Madden  d.  Baker  v.  White,  2  T,  R. 
159. 

(s)  Doe  d.  Miller  v.  Noden,  2  Esp.  530 ; 
Cole  Ejec.  35. 

(0   Drtiry  v.  Drury,  5  Bro.  P.  C.  570. 

(u)  Madden  d.  Baker  v.  White,  2  T.  R. 
159, 

(a:)  Doe  d.  Shore  v.  Porter,  8  T.  R.  13; 
Doe  d.  Hull  V.  Wood,   14  M.    &   W.  682  ; 


Mackaij  v.  Mackreth,  4  Doug.  213 ;  15  ^  . 
241  ;  Gulliver  d.  Tas/cer  v.  Burr,  1  W.  B:  . 
596, 

(y)  Doe  d,  Castleton  v.  Samuel,  5  1  . 
173. 

(z)  Birch  V.  Wright,  1  T.  R.  378;  E- 
rowes  V.  Gradin,  1  D.  &  L.  213,  218. 

(n)  Cole  Ejec.  35. 

(b)  Doe  d.  Earl  of  Egremont  v.  Forwi  ', 
3  Q.  B.  627. 

(c)  Doe  d.  Hisgs  v.  Terry,  4  A.  &  E.  2  ; 
Doe  d.  Hobbs  v.^Cockell,  lb'  478, 

(d)  Doe  d.  Castleton  v.  Samuel,  5  I  i. 
173. 
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terin(e).     Thus  where  the  demise  is  for   one  year  (/) :  or  for   any  Chapter  vir. 

certain  number  of  years  {g) :  or  till  a  particular  day  (h).  ^'^''  ^' 

Where  a  tenant  entered  under  an  agreement  for  a  lease  for  seven  Under  Agree- 

I    years,  which  lease  was  never  executed  :  held,  that  at  the  end  of  the  Le<"se  for\ 
seven  years  his  tenancy  from  year  to  year,  created  by  the  payment  specific  Term, 
and  acceptance   of  rent  during  that  period,  determined  without  any 
notice  toquit(?')-     But  where  the  defendant  entered  and  paid   rent 

I  under  an  agreement  for  a  lease  for  twenty-one  years,  determinable  at 
the  end  of  the  first  seven  or  fourteen  years :  held,  that  he  could  not 
quit  at  the  end  of  the  first  seven  years  without  giving  any  notice  (k). 

Where  there  is  a  lease  or  agreement  for  a  lease  "  during  the  joint  When  the 
lives  of  A.  and  B.,"  upon  the  death  of  either  of  them  the  term  deter-  till  a  specified 
mines  without  any  notice  to  quit(Z).     So  where  a  house  or  part  of  a  Event, 
house  is  occupied  by  one  of  several  partners  "  during  the  continuance 
of  the  partnership,"  upon  a  dissolution  thereof  he  may  be   ejected 
without  any  notice  to  quit  (m).     So  where  premises  are  occupied  by 
a  servant  and  his  family  as  part  of  the  remuneration  for  his  services, 
whenever  such  service  is  determined  an  ejectment  may  be  maintained 
against  the   servant  without    any   notice  to  quit(n).     So  where  an 
intended  purchaser  is  let  into  possession  until  a  given  day  on  certain 
terms  (o). 

It  may  be  expressly  stipulated   that  the  tenant  may  quit  without  Where  Notice 
notice,  at  any  time,  upon  the  happening  or  discovery  of  a  particular  p°^ssly  dis^" 
event  or  fact  (which  happens),  ex.  gr.  "  if  he  find  anything  that  may  pensed  with, 
at  all  lead  him  to  suspect  that  there  is  any  embarrassment  in  his 
landlord"  (p). 
A  weekly,  monthly  or  other  tenancy  of  lodgings  or  apartments  will  Lodgings  or 

'  I    cease  at  the  end  of  the  term,  without  any  notice  to  quit,  unless  there     ^^^  ""^"  ^* 
be  some  local  custom  or  special  stipulation  to  the  contrary  ((/).     It  is 
regarded  as  a  tenancy  for  a  week  or  a  month,  rather  than  as  a  tenancy 
from  week  to  week,  or  from  month  to  month,  determinable  by  notice. 
Were  it  otherwise  such  tenancies  would  in  almost  all  cases  neces- 

» I   sarily  continue  for  a  double  period,  which  might  be  inconvenient  to  one 

(e)  Cole  Ejec.  36;    Right  d.  Flower  v.  (I)  Doe  d.  Bromfield  v.  Smith,  6  East, 530. 

Darby,  1  T.  R.  162;   lb.  oi;   Doe  d.  Leeson  (w)  Doe  d.   JVaithman  v.  Miles,   1  Stark. 

V.  Sayer,  3  Camp.  8.  181  ;   Due  d.  Colnaghi  v.  Bluck,  8  C.  &   P. 

(/)    Cohh  V.   Slokes,  8   East,   358,   361  ;  464'. 

Johnstone  v.  Huddlestone,  4  B.  &  C.  937;  («)  Doe  d.  Hughes  v.  Corbett,  9  C.  &   P. 

Strickland  v.  Maxwell,  2  Cr.  &   M.  539  ;  4  494. 

Tyr.  346.  (o)  Doe  d.  Leeson  v.  Sayer,  3  Camp.  8 ; 

(g)  Messenger  v.  Armstrong,   1  T.  R.  54;  Doe  d.  Parker  v.  Boulton,  6   M.  &  S.  148; 

Doe  d.  Godsellv.Inglis,  3  Taunt.  54:;  Roberts  Cole  Ejec.  36;   Doe  d.  Moore  v.  Lawder,  I 

V.  Hayward,  3  C.  &  P.  432.  Stark.   308;    Right   d.  Lewis  v.  Beard,    13 

(h)  Doe  d.  Leeson  v.  Sayer,  3  Camp.  8.  East,  210. 

(i)  Doed.  Tilt  V.  Stratt'on,  3  C.  &  P.  164;  {p)  Bethell  v.  Blencowe,  3  M.  &  G.  119; 

4  Bing.  446;    1   M.   &  P.  183;    Berrey  v.  3  Scott,  N.  R.  568. 

Lindley,  3    M.    &    G.    498,    514;    Doe    d.  (q)  Cole  Ejec.  33,  37 ;   Huff  ell  \ .  Armit- 

Davenish   v.  Moffatt,    15   Q.  B.   257,   265;  stead,  7  C.  &  P.  56,  58,  Parke,  B.;    Towne 

Tress  V.  Savage,  4  E.  &  B.  36.  v.  Campbell,  3  C.  B.  921  ;    Wihon  v.  Abbott, 

(k)  Chapman  v.  Towner,  6  M.  &  W.  100;  --3  B.  &  C.  88. 
and  see  Brown  v.  Trumper,  26  Beav.  11. 
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Chapter  VII.  or  both  parties  (q).     They  form  an  exception  to  the  general  rule,  and) 

^^^'    the  necessity  for  notice  (if  any)  depends  upon  the  express  or  impHed 

contract  between  the  parties  (r),  or  the  custom  of  the  neighbourhood 
I  in  such  cases  (s).     The  onus  of  proof  of  any  such  custom  lies  on  the 

!  party  asserting  its  existence  (0,  and  the  witnesses  must  speak  not  to 

I  opinion  but  facts  (u).     A  custom  at  A.  will  not  extend  to  another 

place  some  miles  distant,  unless  shown  by  evidence  to  extend  to  thai 
place  also(a.).     If  there  be  any  such  local  custom  or  special  stipula- 
tion, notice  to  quit  must  be  given  accordingly  (y) :  and  such  notice 
will  of  course  be  sufficient  (2^).     In  the  absence  of  any  such  custom  01 
express  stipulation,  a  weekly  tenant  who  enters  on  a  fresh  week  ma} 
be  bound  to  continue  until  the  expiration  of  that  week,  or  pay  th(( 
week's  rent  (a).     But  a  weekly  tenant  whose  tenancy  commenced  01 
a  Saturday  may  quit  on  a  Saturday  without  being  liable  to  anothe 
week's  rent :  "  I   cannot  say  a  week  has  been  exceeded  by  holding, 
for  six  days  and  two  fractions  of  a  day  "  (b).     Where  a  week's  notic' 
is  necessary  it  must  expire  on  the  proper  day,  i.  e.  at  the  end  of  som 
week  of  the  tenancy  (c).     A  customary  notice  to  quit  (when  neces 
sary)  must  have  reference  to  the  terms  of  the  letting :  and  therefore  i 
would  seem  that  a  quarterly  letting  would  require  a  quarter's  notice 
a   monthly  letting  a  month's  notice, "and   a  weekly  letting  a  week' 
notice  (d). 
Tenancies  at  A  notice  to  quit  is  unnecessary  to  determine  a  strict  tenancy  J 

will  (e).  But  such  tenancy  must  be  duly  determined  by  a  "  deman 
of  possession,"  or  by  entry,  or  by  something  equivalent,  on  or  befo'^ 
the  date  of  the  plaintiff's  alleged  title  in  an  ejectment  (/).  Implie 
tenancies  at  will  frequently  change  into  tenancies  from  year  to  yea 
upon  payment  of  rent,  &c.  (g),  in  which  case  the  usual  notice  to  qu 
must  be  given. 

(q)  In  a   very  recent  case  the  Court  of  (a)  Hiiffell  v.  Jrmitstead,  7  C.  &  P.  56 

Common  Pleas  held,  that  a   tenancy  from  (6)   lb.  57,  Parke,  B. 

week  to  week  does  not  determine  without  (c)  Doe  d.  Finlayson  v.  Bayley,  5  C.  & 

some  reasonable  notice:  and  that  an   eject-  67- 

ment  cannot  be  maintained   against  such  {d)  Addison  on  Contracts,  393,  420  (4 

tenant  without  any   previous    notice;    but  ed.);    Doe  d.  Parry  v.  Hazell,  1    Esp.  9 

they  avoided  saying  what  notice   is  neces-  Huffell  v.   Armitstead,  7  C.  &  P.  58 ;    I 

sary.     Jones  v.  Mills,  10  C.  B.,  N.  S.  788.  d.  Finlayson  v.  Bai/lei/,  5  C.  &  P.  67  ;    Ci 

(r)  Right  d.  Flower  v.  Darby,  1  T.  R.  162.  Ejec.  33 ;  Jones  v.  Mills,  10  C.  B.,  N.  S.  7i 

(s)  Cole   Ejec.   32,   37;    Tyley   v.   Seed,  (e)    Cole    Ejec.    37;     Doe   d.    Tomes 

Skin.  649;    Roe  d.  Henderson  v.   Charnock,  Chamberlaine,  5   M.  &  W.  14;   Doe  d.  M 

Peake,  6.  burn  v.  Edgar,  2  Bing.,  N.  C.  498 ;  Doe 

(f )  Cole  Ejec.  33,  37  ;  Roe  d.  Brown  v.  Jones  v.  Jones,  10  B.  &  C.  718  ;  Doe  d.  h 

Wilkinson,  Co.  Lit.  270  b,  note  (228);   Cal-  v.  Wood,  14  M.  &  W.  682  (2nd  point);  1 

decott  v.  Smythies,  7  C.  &  P.  808;   Hogg  v.  d.  Hollingsworth  v.  Slennett,  2  Esp.  717. 
Norris,  2  F.  &  P.  246.  (/)  Cole  Ejec.  37,  58;    Goodtitle  d.  G 

{u)  Roe  d. Henderson  V.  Charnock,  Peake,  6.  loicay   v.  Herbert,   4   T.   R.   680;    Denn  ■ 

(x)   Roe  d.  Brown  v.  Wilkinson,  Co.  Lit.  Brune   v.  Rawlins,    10   East,    261  ;     Doe 

270  b,  note  (228).  Jacobs  v.  Phillips,    10  Q.   B.    130;    Doe. 

(y)  Doe  d.  Peacock  v.  Raffan,  6  Esp.  4;  Nicholl  v.  M'Kaeg,  10  B.  &  C.  721;  H 

Doe  d.  Finlayson  v.  Bayley,  5  C.  &  P.  67.  &  R.  620. 

(2)  Doe  d.  Parry  v.  Hazell,  1   Esp.  94;  ("■)    Clayton  v.   Blakey,   8    T.   R.    3 ;  ! 

Doe  d.  Campbell  v.  Scott,  6  Bing.  362  ;   4  M.   .  Smith,  L.  C.  88  (4th  ed.) ;  Cole  Ejec.  44;  • 

&  P.  20.  445;  ante,  168. 
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A  tenant  on  sufferance  is   not  entitled  to  any  notice  to  quit,  nor  Chapter  VII. 
even  to  a  demand  of  possession  before  an  ejectment  can  be  maintained         ^^^'   * 


aoainst  him(^).     But  such  tenancy  will  easily  chang^e  into  a  tenancy  Tenants  on 

o  SuffGr3.ncG 

at  will,  or  into  a  tenancy  from  year  to  year,  whereupon  a  demand  of 
possession,  or  a  regular  notice  to  quit  will  become  necessary  (i). 

If  a  man  get  into  possession  of  a  house  to  be  let,  without  the  privity  intruders, 
of  the  landlord,  and  they  afterwards  enter  into  negociations  for  a 
lease,  but  differ  upon  the  terms,  the  landlord  may  maintain  ejectment 
to  recover  possession  of  the  premises  without  giving  any  notice  to 
quit  (A).  But  possession  should  be  demanded  before  action,  to  put 
an  end  to  any  implied  tenancy  at  will,  arising  from  the  negociations  (l). 

Generally  speaking,  a  mortgagor  who  is  suffered  to  remain  in  pos-  Mortgagors, 
session,  or  in  receipt  of  the  rents  and  profits  of  the  property  mort- 
gaged, is  not  a  tenant  thereof  to  the  mortgagee,  but  in  the  nature  of  a 
bailiff  to  receive  the  rents,  and  thereout  pay  the  interest,  and  keep  the 
surplus  for  his  own  use  without  any  liability  to  account  for  the  same 
either  at  law  or  in  equity  (m).  He  is  not  entitled  to  any  notice  to 
quit,  nor  even  to  a  demand  of  possession  before  ejectment  {n). 

Tenants  fron*  year  to  year 'of  the  mortgagor,  whose  tenancies  com-  Tenants  of 
menced  before  the  mortgage,  are  entitled  to  the  usual  notice  to 
quit(o).  But  if  their  tenancies  commenced  after  the  mortgage,  they 
are  not  entitled  to  any  notice  to  quit,  nor  even  to  a  demand  of  pos- 
session (j9),  unless  a  new  tenancy  has  been  created  as  between  the 
mortgagee  and  the  tenant  {g). 

It  seems  that  notice  to  quit  need  not  be  given  by  or  to  a  corpora-  Corporations, 
tion  aggregate  where  there  has  been  no  demise  under  seal,  and  that 
either  party  may  determine  the  tenancy  at  any  time  without  notice  (r). 
A  notice  to  quit  (when  necessary)  may  be  given  by  the  steward  of 
the  corporation  without  his  being  authorized  so  to  do  under  the 
common  seal  (s).  If  given  to  a  corporation  it  must  be  directed  to 
them,  and  not  to  their  head  officers  (0- 

(h)  Doe  d.  Moore  v.  Lawder,  1  Stark.  308  ;  v.  Lewis,  13  M.  &  W.  241  ;  2  D.  &  L.  667. 

Doe  d.  Leeson  v.  Sayer,  3  Camp.  8;   Doe  d.  (  p)  Keech  y.Hall,  1  Doug.  21  ;   1  Smith, 

Roby  V.  Maisey,  8  B.  &  C.  767  ;  Cole  Ejec.  L.  C.  440  (4th  ed.) ;    Thunder  d.  Weaver  v. 

38,  457.  Belcher,    3    East,    450  ;     Doe    d.   Parker  v. 

(«)  Cole  Ejec.  38.  BouUon,  6  M.  &  S.  148  ;  Cole  Ejec.  39,  475. 

(A-)  Doe  d.  Knight   v.   Quigley,  2  Camp.  (q)   Doe  d.  Hughes  v.  Bucknell,  8  C.  &  P. 

505.  566 ;  Doe  d.  Whittaker  v.  Hales,  7  Bing.  322  ; 

(0  Cole  Ejec.  58.  Cole  Ejec.  39,  475. 

(m)  Cole  Ejec.  38,  462;  Ex  parte  Wilson,  (r)    Finlay    v.    The    Bristol   and    Exeter 

2  V.  &  B.  252  ,    Trent  v.  Hunt,  9  Exch.  14;  Railwaif  Co.,  7  Exch.  409  ;    Copper  Miners' 

ante,  180  (Sect.  6).  Co.  v.  'Fox,  16  Q.  B.  229;    Pennington  v. 

(n)  Doe  A.  Roby  \.  Maisey, %^. ^iCIQI  \  Cardale,  3  H.  &  N.  656;    Cole  Ejec.  39; 

Doe  d.  Fisher  v.  Giles,  5   Bing.  421  ;   2  M.  but  see  Doe  d.  Pennington  v.  Taniere,  12  Q. 

&  P.  749  ;  Doe  d.  Snell  v.  Tom,  4  Q.  B.  615  ;  B.  998. 

Doe  d.  Wilkinson  v.  Goodier,   10  Q.  B.   957;  («)  Roe  d.  Dean  and  C.   of  Rochester  v. 

•Doe  d.  Garrod  v.  Olley,  12  A.  &  E.  481 ;  4  Pierce,  2  Camp.  96  ;  Doe  d.  The  Birmingham 

P-  &  D.  275 ;  Cole  Ejec.  38,  462  ;   but  see  Canal  Co.  v.  Bold,  11  Q.  B.  127. 

West  V.  Pritrhe,  3  Exch.  216.  (O  Doe  d.  Earl  of  Carlisle  v.  Woodman,  8 

{o)  Cole  Ejec.  39,  473  ;  Doe  d.  Boiuman  East,  228. 
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Chapter  VII. 
Sect.  6. 

Where  Plain- 
tiff'claims  by 
Title  para- 
mount. 
After  a  Dis- 
claimer. 

By  whom. 
Agents. 


Assignees,  De- 
visefs,  Heirs, 
Executors,  &c. 


Subsequent 
Mortgagee. 


Partners. 


Where  the  plaintift'  claims  by  title  paramount  to  the  tenancy  froni 
year  to  year  notice  to  quit  is  unnecessary  («). 

A  disclaimer  by  a  tenant  from  year  to  year  of  the  reversioner's 
title  renders  any  notice  to  quit  unnecessary  (x). 

(d)  By  ivkom  and  to  whom  given. 

A  notice  to  quit  may  be  given  either  by  the  landlord  or  by  thf 
tenant,  or  by  the  authorized  agent  of  either  party  (y).  The  agen 
ought  to  have  sufficient  authority  when  the  notice  is  given,  or  at  thti 
latest  when  it  begins  to  operate:  a  subsequent  recognition  is  no' 
sufficient  (z).  The  notice  should  be  given  in  the  name  of  the  prin 
cipal,  or  expressly  on  his  behalf  (a).  A  notice  given  by  an  agen 
in  the  names  of  W.  and  B.  "and  others"  is  valid  as  a  notice  froii 
W.  and  B.  only  (6).  A  notice  by  an  agent  of  an  agent  is  not  gene 
rally  sufficient  (c). 

Any  person  for  the  time  being  legally  entitled  to  the  immediat 
reversion  of  and  in  the  demised  premises,  ex.  gr.  as  assignee,  devisee 
heir,  executor  or  administrator  of  the  landlord,  may  give  notice  t 
quit(c?).  Whether  the  person  giving  the  notice  is  so  entitled  i 
sometimes  the  question  in  an  ejectment  (e).  One  of  several  executor 
or  administrators  is  competent  to  give  a  notice  to  quit  on  behalf  c 
alKy).  Any  subsequent  owner  deriving  title  through  or  under  th 
party  giving  the  notice  may  avail  "himself  of  it  (g). 

A  mortgagee  whose  mortgage  is  subsequent  to  the  commencemei 
of  a  tenancy  from  year  to  year  created  by  the  mortgagor  is  an  assigne 
of  the  reversion,  and  he  may  give  the  tenant  the  usual  notice  1 
quit  (/^).     But  a  prior  mortgagee  need  not  give  any  notice  to  quit(z) 

Where  A.  demises  to  a  mining  company,  and  afterwards  becom* 
a  member  of  that  company,  he  may  nevertheless  give  the  compar 
notice  to  quit,  and  afterwards  maintain  ejectment  against  them(^ 
Indeed  it  would  seem  that  in  such  case  no  notice  to  quit  is  necessar 
unless  the  demise  was  under  seal  (Z).  Where  a  brewer  demised  to 
publican  upon  a  yearly  tenancy,  determinable  at  any  time  by  thn 
months'  notice,  after  which  the  brewer  took  in  two  new  partners,  ar 


(«)  Doe  d.  Putland  v.  Hilder,  2  B.  &  A. 
782;   Cole  Ejec.  40. 

(x)  Post,  Sect.  8;  Cole  Ejec.  41. 

(y)  Cole  Ejec.  42. 

(z)  Doe  d.  Mann  v.  Walters,  10  B.  &  C. 
626;  5  M.  &  11.  357;  Doe  d.  Ly.ster  v. 
Goldwin,  2  Q.  B.  143,  146;  Doe  d.  Rhodes 
V.  Robinson,  3  Bing.,  N.  C.  677  ;  4  Scott, 
396;  Doe  d.  Fisher  v.  Cuthell,  5  East,  491, 
498  ;   2  Smith,  83;   Cole  Ejec.  44. 

{a)  Doe  d.  Lyster  v.  Goldwin,  2  Q.  B. 
143,  146;  Buron  v.  Denman,  2  Exch.  188; 
Cole  Ejec.  44. 

(6)  Doe  d.  Bailey  v.  Foster,  3  C.  B.  215. 

(p)  Doe  d.  Rhodes  v.  Robinson,  3  Bing., 


N.  C.677;  Cole  Ejec.  45. 

(d)  Cole  Ejec.  42. 

(e)  Pennington  v.  Cardale,  3  H.  &  N.  6i 
(/)  Cole  Ejec.  43. 

Ig)  Cole  Ejec.  43  ;  Doe  d.  Earl  of  Egi 
mont  V.  Meltings,  6  Jur.  821,  Q.  B.;  Doe 
Earl  of  Egremont  v.  For  wood,  3  Q.  B.  62 
Doe  d.'  Higgs  v.  Terrii,  4  A.  &  E.  274. 

{h)  Burrowes  v.  Gradin,  1  D.  &  L.  2 
218;  Rawson  v.  Eicke,  7  A.  &  E.  451; 
N.  &  P.  423  ;  Cole  Ejec.  43,  473. 

(i)  Ante,  293. 

ik)  Doe  d.  Harvey  v.  Francis,'^  M.  & ' 
331. 

(/)  Ante,  293  (r;. 
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the  subsequent  receipts  for  rent  were  given  in  the  name  of  the  firm :  Chapter  Vll. 

held,  that  a  notice  to  quit  given  by  the  lessor  in  his  own  name  only  ^^^' 

was  sufficient,  and  that  it  was  not  to  be  presumed  from  the  receipts 
that  the  legal  estate  in  the  reversion  had  vested  in  the  firm  (»?). 

Where  several  joint  tenants  demise  from  year  to  year,  such  of  them  Joint  Tenants, 
as  give  notice  to  quit  may  severally  recover  their  respective  shares  (?i). 
A  notice  to  quit  signed  by  one  of  several  joint  tenants  on  behalf  of 
himself  and  the  others  (whether  authorized  by  them  or  not)  is  suffi- 
cient to  determine  a  tenancy  from  year  to  year  as  to  all ;  because  the 
tenant  holds  the  whole  premises  of  all  so  long  as  he  and  all  shall  please, 
and  a  notice  to  quit  given  by  any  one  effectually  puts  an  end  to  that 
tenancy  (o).  So  a  notice  to  quit  given  on  behalf  of  several  joint 
tenants  by  a  person  authorized  by  one  of  them  to  give  such  notice  is 
sufficient  to  determine  the  tenancy  as  to  all  (/?).  A  notice  given  by 
an  agent  in  the  names  of  W.  and  B.  "and  others"  is  valid  as  a 
notice  from  W,  and  B.  on\y{q). 

A  notice  to  quit  given  by  one  of  several  tenants  in  common  may  Tenants  in 
be  to  quit  his  undivided  part  or  share  (r).     Where  they  demise  jointly 
they  seem  to  stand  on  the  same  footing  as  joint  tenants,  and  notice  to 
quit  may  accordingly  be  given  by  either  of  them  on  behalf  of  himself 
and  the  others  (s). 

A  receiver  appointed  by  the  Court  of  Chancery  or  by  a  private  Receivers, 
individual  with  a  general  authority  to  let  the  lands  to  tenants  from 
year  to  year  has  thereby  implied  authority  to  determine  such  tenancies 
by  a  regular  notice  to  quit(0.  But  a  person  authorized  to  manage 
the  affairs  of  another  during  his  absence  abroad,  and  to  receive  his 
rents,  has  no  authority  implied  hy  law  to  determine  a  tenancy  by 
notice  to  quit ;  but  it  is  a  question  of  fact  for  the  jury  whether  he 
had  such  authority  {u).  "  A  mere  receiver  of  rents,  as  such,  has  no 
authority  to  determine  a  tenancy  "(a-)« 

A  notice  to  quit  given   by  the  landlord  should  be  given   to  his  To  whom  given 
immediate  tenant,  or  to  his  assignee,  (fee.  in  whom  the  term  is  then  ~  ^ 
vested,  and  not  to  a  mere  under-tenant  (y).     A  notice  addressed  to 
the  tenant,  but  served  upon  the  under-tenant  upon  the  premises,  is 
insufficient  (z).     A  landlord  may  however  seriously  prejudice  himself 

(m)  Doe  d.  Green  v.  Baker,  8  Taunt.  241 ;  (s)  Cole  Ejec.  44. 

2  Moo.  189.  (t)   Wilkinson  v.  Colley,    5    Burr.   2696, 

(n)  Doe  d.  Whayman  v.  Chaplin,  3  Taunt.  2698  ;  Dne  d.  Marsack  v.  Read,  12  East,  57  ; 

120.  Doe  d.  Manvers  v.  Mizem,  2  Moo.  &  R.  56. 

(o)  Doe  d.  ^slin  v.  Summersett,  1   B.  &  (u)  Doe  d.  Mann  v.  Walters,  10  B.  &  C. 

h&.n5,UQ;   Doe  d.  Kindersley  V.  Hughes,  626. 

7  M.  &  W.  141 ;  Alford  v.  Vickery,  Car.  &  ( J")   lb;  633,  Parke,  J. ;   Doe  d.  Rhodes  v. 

M.  280.  Robinson,  3  Bing.,  N.  C.  677  ;  4  Scott,  356  ; 

ip)  Doe  ^.  Kindersley  v.  Hughes,  7  M.  &  Haseler  v.   Lemoyne,  5  C.  B.,    N.  S.  550; 

W.  141 ;  Cole  Ejec.  44.  Pearse  s.  Boulter,  2  F.  &  F.  133  ;  Cole  Ejec. 

(q)  Doe  d.  Bailey  v.  Foster,  3  C.  B.  215.  45. 

(»•)  Cutting  V.Derby,  2  W.   Blac.   1075;  (y)  Pleasant   A.    Hayton    v.    Benson,    14 

Boe  d.  Robertson  v.  Gardiner,  12  C.  B.  323  ;  East,  234 ;  Cole  Ejec.  45. 

See  the  form,   post,   Chap.   XXX. ;    Cole  («)  Doe  d.  Mitchell  v.  Levi,  Ad.  Ejec.  92, 

Ejec.  697.  note  (6). 
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Chapter  VII.  by  giving  notice  to  quit  to  an  under-tenant  (a).     The  notice  shoulc 
^^^^'  ^'       be  directed  to  the  tenant,  and  may  be  dehvered  to  his  attorney  o 
agent  (Z>).     If  served    upon    the   tenant  personally,    it  need   not  bi 
directed  to  him  by  name  (c).     The  tenant  on  being  served  with  thi 
notice  should  give  a  similar  notice  to  his  under-tenant,  and  will  b 
liable   to    an  ejectment  if  his   under-tenant  hold   o\er{d).     In  th 
absence    of  proof    to    the    contrary,    a    person    who    has    obtaine< 
possession  from  a  tenant  will  be  presumed   to  be  in  possession  a 
assignee  of  the  term,  and  not  as  a  mere  under-tenant  (e).     Upon  th 
death  of  a  tenant  from  year  to  year  his  widow  remained  in  possessior 
and  a  notice  to  quit  was  given  to  her  :  held  sufficient  in  the  absenc 
of  any  evidence  of  a  probate  or  letters  of  administration  granted  t 
some  other  person  (f).     Where  there  are  two  or  more  joint  lessees, 
notice  to  quit  given  to  one  of  them,  even  by  parol,  is  sufficient  f( 
all  iff).     Where  a  corpoiation  aggregate  is  the  tenant,  and  a  notice  1 
quit  is  necessary  (A),  it  should  be  addressed  to  the  corporation,  an 
not  to  its  officers  (i). 
To  whom  given       A  notice  to  quit  given  by  the  tenant  should  be  given  to  his  im\ 
—  y    enant.      fHf^fg  landlord  or   his  assigns,    and   not  to  the  ground  landlord   > 
other  person  through  whom  the  immediate  landlord  derives  his  title  (/ 
If  the  immediate  landlord  is  dead,  or  has  assigned  his  reversion,  tl 
notice  should  be  given  to  the  person  or  persons  for  the  time  beii 
legally  entitled  to  the  immediate  reversion,  ex.  gr.  to  the  heir,  execute 
administrator,  devisee  or  assignee  of  such  landlord,  as  the  case  rai 
be  {k).     Or  it  may  be  given  to  the  attorney  or  agent  duly  authoriz 
in  that  behalf  of  such  landlord,  or  other  person  so  entitled  as  afoi 
said  {I). 

(e)  Form  and  Service  of. 

Parol  Notice  A  parol  notice  to  quit  is  generally  sufficient,  whether  given  by  ■ 

ralW  sufficient    on  behalf  of  the  landlord  (?w),  or  the  tenant  (w).     Even  when  given  i 

behalf  of  a  corporation  aggregate  by  their  steward  or  agent  (o),  if  a^ 

notice  be  necessary  in  such  case  {p).    A  good  parol  notice  will  not  ; 

waived  by  a  subsequent  insufficient  notice  in  writing  {q). 

(a)  Burn  v.  Phelps,  1  Stark.  94.  (k)  Cole  Ejec.  46. 

lb)  Z)oe  d.  Prior  V.  Owg%,  IOC.  B.  25,  34.  (l)  Doe  d.  Prior  v.  Ongley,  10  C.  B.  5 

(c)  Doe  d.   MaWiewson  v.   IVrightman,   4  (last  point);   Papillon  v.  Brunion,5  H.  &  . 

Esp.  5.  518;  29  L.  J.,  Exch.  265. 

{d)  Roe  V.  U'iggs,  2  B.  &  P.,  N.  R.  330.  (to)    Doe  d.  Ld.   Macartney    v.    Grid 

(e)   Doe  d.  Morris  v.  Williams,  6  B.  &  C.  Esp.  196  ;  2  C.  &  K.  420,  note. 

41  ;  9  D.  &  R.  30  ;   Roe  d.  Blair  v.  Street,  2  ( «)   Timmins  v.  RawUiison,  3  Burr.  16  ^ 

A.  &  E.  32a,  331  ;  Hindley  v.  Rickerhy,  5  1  W.  Blac.  533  ;   Bird  v.  De/onvielle,  2  (  k 

Esp.  4;  Cole  Ejec.  45,  46.  K.  415. 

(/)  Rees  d.  Mears  v.  Perrot,  4  C.  &  P.  (o)  Roe  d.  Dean  and  C.  of  Rochester. 

230.  Pierce,  2  Camp.  96  ;   7  Q-  B.  577. 

(g)  Doe  d.  Ld.  Macartney  v.  J.  and  W.  ( p)  Cole  Ejec.  39;   Fiiilay  v.  The  Br  tl 

Crick,  5  Esp.  196  (the  marginal  note  of  this  and  Exeter  Railway  Co.,  7  Exch.  409  ;  Co,  »r 

case  is  incorrect);   Doe  d.   Ld.  Bradford  v.  Miners'   Co.  v.  Fox,  16  Q.  B.  229;    Dt  I- 

IVatkins,  7  East,  551;  3  Smith,  517.  Pennington  v.  Taniere,   12  Q.  B.  998;  j  •- 

[h)  Ante,  293.  nington  V.  Cardale,  3  H.  &  N.  656. 

(;■)  Doe  d.    Ld.   Carlisle    v.    IVoodman,   8  (?)  Doe  A.  Ld.  Macartney  v.  Crick,  o)  i- 

East,  228;  Cole  Ejec.  46.  196;  Cole  Ejec.  46. 
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ll      Generally  speaking,  notice  to  quit  is  given  in  writing  (r).     No  par-  Chapter  Vll. 

ticular  form  is  necessary ;  but  if  given  by  or  on  behalf  of  the  landlord,  ^^^'    — 

it  must  in  substance  and  effect  request  the  tenant,  or  other  the  person  Notice  in 
for  the  time  being  legally  entitled  to  the  term  (not  a  mere  under-  ^  "'^" 
tenant  (s) ),  to  quit  and  deliver  up  possession  of  all  the  demised  pre- 
mises at  the  proper  time :  if  given  by  or  on  behalf  of  the  tenant,  it 
must  in  substance  and  effect  inform  the  landlord,  or  other  the  person 
or  persons  for  the  time  being  legally  entitled  to  the  immediate  rever- 
sion, that  the  tenant  will  quit  and  deliver  up  possession  of  all  the 
demised  premises  at  the  proper  time  (t).  We  have  already  considered 
by  whom  and  to  whom  such  a  notice  may  be  given  (m). 

A  notice  to  quit  should  be  clear  and  certain  in  its  terms,  and  not  WhatCertainty 
ambiguous  or  optional :  therefore  if  a  notice  to  quit  be  in  these  words,  sufficient.'* 
"  I  desire  you  to  quit,  or  else  that  you  agree  to  pay  double  rent,"  the 
. ;  tenant  having  an  option,  the  notice  would  not  be  sufficient :  but 
s  I  where  notice  in  writing  was  served  on  a  tenant,  and  was  in  the  fol- 
lowing words,  "  I  desire  you  to  quit  possession  on  Lady-day  next,  or 
I  shall  insist  upon  double  rent;"  the  Court  held  it  to  be  sufficiently 
positive,  and  that  the  latter  words  were  added  only  by  way  of  threat 
of  the  consequence  of  holding  over  the  possession  {x).  A  notice  given 
by  the  grantor  of  a  licence  to  mine,  that  imless  the  grantee  kept  a 
certain  number  of  miners  at  work,  as  he  was  bound  to  do,  the  grantor 
would  re-enter,  is  not  a  good  notice  to  avoid  the  licence,  which  the 
grantor  was  entitled  to  give  (?/).  A  notice  desiring  the  tenant  to  "quit 
the  premises  which  you  hold  under  me,  your  term  therein  having  long 
since  expired,"  does  not  recognize  a  subsisting  tenancy  from  year  to 
year,  subsequent  to  the  term,  but  is  a  mere  demand  of  possession  (s). 
A  notice  to  quit  and  give  up  possession,  but  not  stating  to  whom,  is 
sufficient  (fl). 

The  notice  must  extend  to  all  the  demised  premises,  and  not  to  a  part  Must  extend 
only,  otherwise  it  will  be  bad  {b).     But  the  Court  will  if  possible  con-  ^4"  Pre^^' 
strue  the  notice  as  a  good  notice  for  the  whole,  rather  than  as  a  bad  raises, 
notice  for  part  only.     Therefore  a  notice  to  quit  "  Town  Barton,  &:c." 
is  sufficient  for  other  lands  having  distinct  names  held  therewith  (c). 
So  a  notice  to  quit  "  all  that  messuage,  tenement  or  dwelling-house, 
farm,  lands  and  premises,  with  the  appurtenances,  which  you  rent  of 
me  in  the  parish  of  S.,"  is  sufficient  to   include  the  great  and  small 
tithes  held  therewith  under  a  parol  demise  {d).     A  joint  tenant  or 

(r)  See  the  forms,  Chap.   XXX. ;    Cole  7  Scott,  855. 

Ejec.  697.  (a)  Doe  d.  Godsellw.  Tnglis,  3  Taunt.  54. 

(s)  Ante,  295  (y).  (a)  Doe  d.  Bailey  v.  Foster,  3  C.  B.  215. 

(0  Cole  Ejec.  46,  47.  (b)  Right   d.  Fisher  v.    Cuthell,    5  East, 

(u)  Ante,  294  (rf).  498;   Doe  A.  Rodd  v.  Archer,  14  East,  244. 

(*)  Doe  d.  Matthews  v.  Jackson,  1  Doug.  (e)   Doe  d.  Rodd  v.  Archer,  14  East,  244. 

175  ;  Doe  d.  Lyster  v.    Goldwln,    2  Q.   B.  \d)  Doe  d.  Morgan  v.  Church,  3  Camp. 

113;  1  G.&  D.  463.  71. 

{y)  Muskett  V.  Hill,  5  Bing.,  N.  C.  694  ; 
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NOTICE  TO  QUIT. 

tenant  in  common  may  give  notice  to  quit  all  his  part  or  share  of  the 
demised  premises  (e).  A  mere  misdescription  of  the  property  in  a 
notice  to  quit  is  not  fatal  if  the  tenant  be  not  misled  by  it.  Thus 
where  the  premises  were  fully  and  accurately  described,  except  thad 
they  were  called  "  The  Waterman's  Arms  "  instead  of  "  The  Brick- 
layer's Arms"  (/).  So  where  the  premises  were  described  as  situate 
in  the  parish  of  D.  (instead  of  the  parish  of  H.),  in  the  county  o 
York  :  held  sufficient,  the  defendant  not  appearing  to  have  beer 
misled  by  it(^). 

The  notice  must  require  the  tenant  to  quit,  or  give  notice  of  hi; 
intention  to  quit  at  the  jjroper  time.  This  is  the  point  with  respect  t( 
which  mistakes  are  most  frequently  made;  and  such  mistakes  an 
usually  fatal  to  the  validity  of  the  notice  (h).  Where  there  is  ik 
special  stipulation  or  local  custom  providing  what  notice  shall  h 
given,  the  law  requires  h(df  a  years  notice  to  quit  at  the  end  of  th 
first  or  some  other  year  of  the  tenancy,  and  not  at  any  other  period  (e' 
It  makes  no  difference  in  this  respect  whether  the  demised  premise 
consist  of  land  or  houses  {k).  So  with  respect  to  a  composition  fo 
tithes  (/j:  but  the  case  of  lodgings  or  apartments  depends  upon 
particular  contract  (express  or  implied),  and  is  an  exception  to  th 
general  rule  (m). 

A  customary  half-year's  notice  to  quit,  expiring  on  one  of  the  usu{ 
quarter  days,  is  sufficient,  although  it  may  happen  to  be  less  than 
full  half-year's  notice.  Thus  a  notice  served  on  or  before  Michae 
mas-day  to  quit  on  the  following  Lady-day  (from  which  day  th 
tenancy  commenced)  is  sufficient  (w).  So  a  notice  to  quit  on  th 
24th  of  June  served  on  the  preceding  Christmas-day  is  sufficient  (o 
But  where  the  tenancy  commenced  from  some  day  in  the  year  oth< 
than  one  of  the  usual  quarter  days,  a  full  half-year's  notice  (183  days 
expiring  on  such  day,  must  be  given  {p). 

A  notice  to  quit  at  "  Michaelmas  next "  prima  facie  means  Michae 
mas,  new  style  (29th  of  September) ;  but  it  will   be  sufficient  for 


(e)  Ante,  295. 

(/)  Doe  d.  Cox  V  ,  4  Esp.  185. 

(g)  Armstrong  v.  Wilkinson,  12  A.  &  E. 
743  ;   4  P.  &  D.  323. 

(h)  Cole  Ejec.  48;  Doe  d.  Castleton  v. 
Saniuel,  5  Esp.  173;  Doe  d.  Spicer  v.  Lea, 
11  East,  312;  Doe  d.  Finlayson  v.  Bayley, 
5  C.  &  P.  67  ;  Doe  d.  Daniel  v.  Williams, 
7  C.  &  P.  322  ;  Doe  d.  Murrell  v.  Milward, 
3  M.  &  W.  328 ;  Goode  v.  Howells,  4  M.  & 
W.  198. 

(i)  Parker  d.  Walker  v.  Constable,  3 
Wils.  25;  Right  d.  Flower  v.  Darby,  1  T.  R. 
159;  Doe  d.^ David  v.  Williams,  7  C.  &  P. 
322 ;  Doe  d.  Murrell  v.  Milward,  3  M.  & 
W.  328  ;  Roe  d.  Brown  v.  Wilkinson,  Co. 
Lit.  270  b,  note  (228) ;  Cole  Ejec.  48. 

(k)  Roe  d.  Brown  v.  Wilkinson,  Co.  Lit. 
270  b,  note  (228) ;  Right  d.  Flower  v.  Darby, 


1  T.  R.  162. 

(I)  Goode  V.  Howells,  4  M.  &  W.  19 
Hiilme  V.  Pardoe,  1  C.  &  P.  93;  M'Cl 
393. 

(m)  Right  d.  Flower  v.  Darby,  1   T. 
162;    Cole  Ejec.  37,  48  ;  ante,  291. 

(n)  Roe  d.  Diirant  v.  Doe,  6  Bing.  57 
4  M.  &  P.  391  ;  Doe  d.  Matthewson 
Wrightman,  4  Esp.  5 ;  Doe  d.  Harrop 
Green,  4  Esp.  198,  199  ;  Doe  d.  Ld.  Brc 
ford  V.  Watkins,  7  East,  551  ;  3  Sini 
517  ;  Papillon  v.  Brunton,  5  H.  &  N.  51 
29  L.  J.,  Exch.  265. 

(o)   Doe  d.  Buddie  v.  Lewis,   11   Q. 
402. 

( p)  Doe  d.  Spicer  v.  Lea,  11  East,  31 
Mills  V.  Goff,  14  M.  &  W.  72;  2  D.  &  ! 
23;   Doe  d.  Cornwall  v.  Matthews,  11  C.  ' 
675  ;  Cole  Ejec.  48,  49. 
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tenancy  commencing  at  Michaelmas,  old  style    (11th  of  October),  Chapter  vil. 

because  the  tenant  cannot  have  been  misled  or  prejudiced  by  it(^).  '-^ — - 

But  a  notice  to  quit  "on  the  11th  of  October,  Old  Michaelmas-day," 
is  bad,  if  the  tenancy  commenced  at  New  Michaelmas  (r).  Upon  a 
written  agreement  to  demise  from  the  following  "  Lady-day,"  a  notice 
to  quit  on  the  6th  of  April  is  good,  upon  parol  evidence  that  by 
"  Ladv-day  "  the  parties  meant  Old  Lady-day  :  such  evidence  is  ad- 
missible where  the  written  agreement  is  not  under  seal  (s).  A  notice 
to  quit  on  "  Lady-day  "  is  good  either  for  the  new  or  old  Lady-day, 
according  to  the  holding,  if  served  in  due  time  {t).  A  notice  to  quit 
"on  the  25th  day  of  March  or  the  6th  day  of  April  next,"  if  served 
in  sufficient  time,  is  good  for  New  or  Old  Lady-day,  according  as  the 
tenancy  actually  commenced  (u). 

Generally  speaking,  a  notice  to  quit  should  expire  oti  the  last  day  Must  expire 
of  some  year  of  the  tenancy,  and  not  on  the  same  day  on  which  the  "f  some'vear"^ 
tenancy  commenced  (a:).     Thus,  upon  a  tenancy /row  Lady-day,  the  of  the  Tenancy, 
notice  should  expire  on  Lady-day,  and  not  on  the  26th  of  March  {y). 
A  notice  to  quit  on  the  proper  day  at  twelve  o'clock  at  noon  is  Not  "at  Noon." 
bad  (z). 

The  notice  need  not  mention  the  particular  day  on  which  the  tenant  Need  not  men- 
is  required  to  quit.  Thus  a  notice  to  quit  "  at  the  expiration  of  the  Ocular  DaT. 
current  year  of  the  tenancy  which  shall  expire  next  after  the  end  of 
one  half  year  from  the  date  hereof"  is  sufficient  (a).  A  notice  on 
22nd  March  to  quit  "  at  the  expiration  of  the  current  year"  is  suffi- 
cient for  the  29th  September,  if  the  tenancy  commenced  from  that 
day  (5).  A  notice  on  27th  September  to  quit  "  at  the  expiration  of 
the  term  for  which  you  hold  the  same"  is  sufficient  for  Lady-day,  if  the 
tenancy  commenced  from  that  day  (c).  A  notice  to  quit  "  at  the  expi- 
ration of  the  present  year's  tenancy"  is  sufficient,  although  it  does 
not  appear  on  the  face  of  it  that  it  was  given  six  months  before  the 
expiration  of  the  current  year  of  the  tenancy  (d). 

Where  it  is  unknown  and  cannot  be  ascertained  or  proved  at  what  When  corn- 
time  of  the  year  the  tenancy  actually  commenced,  the  notice  should  "?^"cement  of 

_       ''  .  lenancy  is  un» 

be  to  quit  on  a  specified  quarter  day,  "  or  at  the  expiration  of  the  known  and 
current  year  of  your  tenancy  which  shall  expire  next  after  the  end  of  certained.  ^'' 


(?)  Furley  d.  Mayor,  S(c.  of  Canterbury  v. 
Wood,  1  Esp.  198;  Doe  d.  Hinde  v.  Vince, 
2  Camp.  256  ;  Doe  d.  Willis  v.  Perrin,  9  C, 
&  P.  467. 

(r)  Doe  d.  Spicer  v.  Lea,  11  East,  312; 
Smith  V.  Walton,  8  Bing.  235  ;  1  Moo.  & 
So.  380. 

(.s)  Denn  d.  Peters  v.  Hoplcinson,  3  D.  & 
R-  507  ;  Doe  d.  Hale  v.  Benson,  4  B.  &  A. 
588. 

(<}  Denn  d.    Willan  v.    Walker,    Peake, 
Ad.  Cas.  IQi. 
(")  Doe  d.  Matthewson  v.    Wrightman,  4 


Esp.  6. 

(j)  Puole  V.  Warren,  8  A.  &  E.  587,  588. 

(y)  AcUand  v.  Lutley,  9  A.  &  E.  879;  1 
P.  &  D.  636  ;  Cole  Ejec.  49. 

(z)   Page  V.  More,  15  Q.  B.  684. 

(o)  Doe  d.  Phillips  v.  Butler,  2  Esp.  589  ; 
Doe  d.  Williams  v.  Smith,  5  A.  &  E.  350. 

(6)  Doe  d.  Baker  v.  Womhwell,  2  Camp. 
559. 

(c)  Doe  d.  Milnes  v.  Lamb,  Ad.  Ejec. 
272,  Holroyd,  J. 

(d)  Doe  d.  Gorst  v.  Timothy,  2  C.  &  K. 
351. 
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li,l 


When  Tenant 
enters  in  the 
middle  of  a 
Quarter. 


one  half-year  from  the  service  of  this  notice"  (e).      If  an  ejectment 
founded  on  such  notice  be  not  commenced,  nor  the  claimant  alleo-ed 
in  the  writ  to  be  entitled  to  possession,  until  some  day  after  the  thirc 
quarter  day  succeeding  that  mentioned  in  the  notice,  such  notice  wil 
certainly  be  sufficient,  supposing  the  rent  to  be  payable  on  the  usua 
quarter  days  and  no  rent  to  be  received  which  accrued  suhsequentlif  t( 
the  quarter  day  mentioned  in  the  notice.     This  is  the  safest  course  t( 
be  pursued  under  such  circumstances  (/).    But  sometimes  an  impliei 
admission  may  be  obtained  from  the  tenant,  by  serving  him  personall 
with  a  notice  to  quit  on  a  particular  day,  and  reading  it  to  him,  o 
getting  him  to  read  it,  if  he  make  no  objection  to  it  on  the  grouni 
that  it  is  to  quit  at  the  wrong  time  {g).    But  the  defendant  may  rebui 
such  prima  facie  evidence  as  to  the  time  when  the  term  commence 
by  proof  that  the  tenancy  actually  commenced  at  a  different  part  of  thj 
year  (Ji).    If  the  tenant,  in  answer  to  an  application  by  the  landlord  c 
his  agent,  state  that  the  tenancy  commenced  on  a  particular  day,  an 
a  notice  is  thereupon  given  him  to  quit  on  that  day,  it  seems  that  h 
will  be  estopped  from  afterwards  proving  that  the  tenancy  commence 
on  a  different  day  (i).     Formerly  it  was  held  that  a  notice  to  qu 
upon  a  particular  day  v^^s  prima  facie  evidence  that  the  tenancy  con 
raenced  on  that  day,  and  threw  upon"  the  defendant  the  onus  of  prO' 
that  it  commenced  on  some  other  day  (k).      But  that  doctrine  hi 
long  been  exploded,  and  it  is  now  settled  that  such  a  notice  (witho 
more)  is  not  even  prima  facie  evidence  that  the  tenancy  comraenc( 
on  the  day  therein  mentioned  (Z). 

When  a  tenant  enters  in  the  middle  of  a  quarter,  and  pays  re 
for  the   hrohen  period  to  the  next  regular  quarter  day,   and   subs 
quently  pays  his  rent  from  quarter  to  quarter,  his  tenancy  will 
deemed  to  have  commenced,  not  when  he  first  entered,  but  at  t 
ensuing  quarter  day,   and  notice  to   quit  should  be  given   accor 
ingly  {m).      But  if  he  has  not  paid  any   rent  the  tenancy  will 
deemed  to  have  commenced  on  the  day  when  he  entered,  and  noti ; 
to  quit  at  that  time  will  be  good  (n).     Where  the  tenant  entered  i 
the  middle  of  a  quarter  upon  an  agreement  "  to  pay  rent  quarter , 
and  for  the  half  quarter,"  it  was  left  to  the  jury  to  say  whether  1 ; 
party  was  tenant  from  the  quarter  day  prior  to  the  time  when   ; 
entered,  or  from  the  succeeding  quarter  day ;  and  under  the  directi  i 


(e)  Doe  d.  Dighi/  v.  Steel,  3  Camp.  117  ; 
Hirst  V.  Horn,  6  M.  &  W.  393 ;  Cole  Ejec. 
51,  097. 

(/)  Cole  Ejec.  51. 

(g)  Cole  Ejec.  50;  Thomas  d.  Jones  v. 
Reece,  2  Camp.  647  ;  Doe  d.  Clarges,  Bart., 
V.  Forster,  13  East,  405  ;  Doe  d.  Leicester 
V.  Biggs,  2  Taunt.  109  ;  Walker  v.  God6,  6 
H.  &  N.  594;  30  L.  J.,  Exch.  172. 

(h.)  Oakapple  d.  Green  v.  Copous,  4  T.  R. 
361;  Cadhy  v.  Martinez,  11  A.  &  E.  720; 
3  P.  &  D.  386. 


(0  Doe  d.  Eyre  v.  Lamhley,  2  Esp.  6  ; 
but  see  Doe  d.  Murrell  v,  Milward,  3  M  i 
W.  331. 

( k )  Matthewson  v.  Wrightman,  4  Esp  . 

\l)  Doe  d.  Ash  v.  Calvert,  2  Camp.  3  i 
Cole  Ejec.  50. 

{m)  Doe  d.  Holcomh  v.  Johnson,  6  1  »• 
1 0 ;  Savage  v.  Stapleton,  3  C.  &  P.  2  ! 
Doe  d.  King  v.  Grafton,  18  Q.  B.  496  ;  1 
L.  J.,  Q.  B.  276;  Cole  Ejec.  50. 

(72)  Doe  d.  Cornwall  v.  Matthews,  1 
C.B.  675. 
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of  Lord  Ellenborouoh    C.  J.,  the  jury  found  that  the  tenancy  com-  Chapter  Vir. 

'^  Sect.  6. 


menced  with  the  preceding  quarter  (o). 

Where  different  parts  of  the  demised  premises  were  entered  upon  When  different 
at  different  times  the  notice  should  be  to  quit  at  corresponding  pe-  Premises  are 
riods.  "  or  at  the  expiration  of  the  year  of  the  tenancy  which  will  entered  on  at 

,        ,  ,  ditTerent 

expire  next  after  the  expiration  of  half  a  year  from  the  delivery  of  Times, 
this  notice"  (p).  Such  notice  will  be  sufficient  for  the  whole  of  the 
premises,  if  served  in  time  for  the  principal  subject  of  the  demise  {q). 
If  any  doubt  arise  as  to  which  is  the  principal  and  which  the  acces- 
sorial subject  of  the  demise,  that  is  a  question  of  fact  for  the  jury ; 
but  if  the  judge  assumes  the  fact  either  way,  and  decides  accordingly, 
that  the  notice  to  quit  is  or  is  not  sufficient,  the  party  against  whom 
he  so  decides  should  expressly  desire  him  to  leave  the  question  of 
fact  to  the  jury,  otherwise  it  will  be  taken,  upon  any  application  for  a 
new  trial,  &c.,  that  he  acquiesced  in  the  fact  assumed  by  the  judge  as 
the  ground  of  his  decision  {r).  No  new  tenancy  is  created  by  a  mere 
agreement  for  an  increase  of  rent  in  the  middle  of  the  year  of  a 
tenancy,  and  a  notice  to  quit  after  the  receipt  of  the  increased  rent 
must  expire  at  the  time  when  the  tenant  originally  entered  (5). 

Generally  speaking,  an  implied  tenancy  from  year  to  year,  created  Where  a  Te- 
by  the  payment  and  acceptance  of  rent  after  the  end  or  determination  "^" 


over. 


of  a  previous  term,  will  be  deemed  to  have  commenced  at  the  same 
time  of  the  year  as  the  original  term,  and  notice  to  quit  should  be 
given  accordingly  {t).  And  this  rule  prevails  even  where  the  original 
term  did  not  cease  at  the  same  time  of  the  year  as  it  commenced. 
Thus  where  premises  were  originally  demised  for  five  and  a  half 
years,  and  an  implied  tenancy  from  year  to  year  was  afterwards 
created  {u).  But  where  an  under-tenant  holds  over,  and  pays  rent  after 
the  expiration  of  a  lease  for  fourteen  and  a  half  years,  commencing  at 
Christmas  and  expiring  at  Midsummer,  a  notice  requiring  him  to 
quit  at  Midsummer  is  good  {x). 

Where  the  tenant  comes  into   possession   under  a  void  lease,  a  Where  there  is 
tenancy  from  year  to  year  is  created ;   but,  generally  speaking,  the  „ n^er^a  void 
holding  must  be  taken  with  reference  to  the  period  of  entry  under  Demise, 
the  lease,  so  far  as  regards  the  expiration  of  a  notice  to  quit :  thus 

(0)  Doe  d.  Wadmore  v.  Selwyn,  Ad.  Ejec.  Ejec.  107;  Boe  d.   Holcombe  v.  Johnson,  6 

107;  Ros.  Ev.  674  (10th  ed.)  ;   Cole  Ejec.  Esp.  10. 

51.  (t)  Roe  d.  Jordan  v.  Ward,  1   H.    Blac. 

(p)  Doe  d.    Williams  v.  Smith,  5  A.  &  E.  96  ;  Doe  d.  Martin  v.    Watts,  7  T.  R.  83  ; 

350.  Doed.  Cullins  v.  Weller,  7  T.  R.  478  ;  Doe  d. 

(q)  Doe    d.    Dagget    v.    Snowden,    2    W.  Castleton    v.    Samuel,    5   Esp.    173;   Doe  d. 

Blac.  1224  ;  Doe  d.  Strickland  v.   Spence,  6  Spicer  \.  Lea,   11  East,  312  ;   Doe  d.  Tucker 

East,  120:  2  Smith,  255  ;  Doed.  Ld.  Brad-  v.  Morse,   1   B.   &   Ad.    365;   Humphreys  v. 

ford  \.    IVatkins,    7    East,    551;   3    Smith,  Franks,  \&  C.  B.  323. 

517;    cited   fully  in   Doe   d.   Davenport  v.  (u)  Berrey  \.  Lindley,  3  M.  &  G.  498; 

Rhodes,  1 1  M.  &  W.  602,  603.  Doe  d.  Robinson  v.  Dobell,    1   Q.  B.    806  ; 

(c)  Doe  d.    Heapy  v.   Howard,  11   East,  Kemp -v.  Derrett,  3  Camp.  510. 

498;  Doe  d.  Kinder sley  y.  Hughes,  7  M.  &  (j)  Doe  d.   Buddie   v.  Lines,    11    Q.    B. 

W-  14.1-  402  ;  Cole  Ejec.  49,  50. 
(*)  Doe    d.    Bedford    v.   Kendrick,    Ad. 
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Where  Three 
Months'  No- 
tice is  sufR- 


Chapter  VII.  where  a  remainder-man  creates  a  new  tenancy  with  a  tenant  in  pos- 

Sect.  6  . 
— —  session  under  a  void  lease  granted  by  a  tenant  for  Hfe,  and  receive^ 

rent  on  the  days  of  payment  mentioned  in  the  lease,  a  notice  to  quil( 

must  expire  on  the  day  of  entry  under  the  original  demise  (y):  so  i: 

a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant 

shall   enter  at   Lady-day  and  quit  at  Candlemas,  though   the  leas€ 

be  void   by  the  Statute  of  Frauds  as  to  the  duration  of  the  term 

the   tenant  holds  under  the   terms  of  the   lease   in  other   respects 

and  therefore  the  landlord  can  only  put  an  end  to  the  tenancy  a 

Candlemas  (2). 

Where  premises  are  let  from  year  to  year  upon  an  agreement  tha 

either  party  may  determine   the  tenancy  by  a  quarter's  notice,  thi 

cient  by  Agree-  notice  must  expire  at  the  period  of  the  year  when  the  tenancy  com 
ment.  i  /    x  i  •  1  i  1 

menced  (a) :    so  where  premises  are  taken  under  an  agreement,  b^ 

which  the  tenant  "  is  always  to  quit  at  three  months'  notice,"  the  notic 

must  expire  either  on  the  same  day  of  the  year  the  tenancy  com 

menced,  or  on  one  of  the  three  other  corresponding  quarter  days(i, 

Where  by  an  agreement  in  writing,  dated  20th  May,  1824,  the  de 

fendant  "  agreed  to  let  to  the  plaintiff  two  upper  rooms,  and  part  c 

a  lower  room  as  a  workshop  and  smithy,  and  to  find  power  for  thre 

lathes,  Sec;  and  the  plaintiff  agreed  to  pay  rent  for  the  above,  61 

per  year,  to  be  paid  quarterly  in  cash ;  and  that  three  months'  notic 

should   be  required  from  each  party;"    and  took  possession  of  th 

rooms  on  the  same  day,  and  the  defendant  found  the  power,  aft( 

which,  on  the  20th  of  August,  the  defendant  served  the  plaintiff  wit 

a  written  notice  of  that  date  to  quit  the  rooms  on  the  20th  of  N( 

vember  following;  and  the  plaintiff  did  not  then  object  to  the  notic' 

but  held  over  after  the  20th  November,  from  which  day  the  defendai 

ceased  to  find  the  power;   and  on  the  19th  of  January,  1825,  tl 

plaintiff  and  defendant  settled  their  accounts  up  to  the  20th  of  N( 

vember  preceding,  when  the  plaintiff  agreed  to  give  up  the  keys  < 

the  room ;  but  afterwards  refused  to  do  so,  saying,  "  that  the  noti( 

was  bad ;"  to  which  the  defendant  replied,  "  then  there  would  soc 

be  another  quarter's  rent  due;"    in  an  action  by  the  plaintiff  f 

damages  for  the  discontinuance  of  the  power  by  the  defendant,  it  Wi 

held   that  the   agreement  was  a  demise  of  a  tenement,   creating 

tenancy  which  could  not  be  determined  but  by  a  notice  ending  wi' 

the  current  year,  except  by  custom ;  and  that  the  plaintiff's  agreeir 

to  give  up  the  key  when  he  did,  was  no  acquiescence  in  the  noti' 

served  upon  him  (c). 


(y)  Roe  d.  Jordan  v.  iVard,  1  H.  Bl.  97  ; 
Doe  6.  Collins  v.  IVeller,  7  T.  R.  478  ;  Beale 
V.  Sanders,  3  Bing.,  N.  C.  850  ;  Lee  v. 
Smith,  9  Exch.  662  ;   Cole  Ejec.  34. 

(X)  Doe  d.  Rigge  v.  Bell,  5  T.  R.  471  ; 
2  Smith,  L.  C.  84  (4th  ed.);  Doe  d.  Pea- 
cock   V.    Raff  an,    6    Esp.   4  ;    Richardson   v. 


Giffard,  1  A.  &  E.  52  ;  Doe  A.  Thompson 
Amey,  12  A.  &  E,  476;  4  P.  &  D.  17 
Doe  d.  Davenish  v.  Moffatt,  15  Q.  B.  257. 

(a)  Doe  d.  Pitcher  v.  Donovan,  1  Tau 
555;  2  Camp.  78. 

(i)  Kemp  V.  Derrelt,  3  Camp.  510. 

(e)  Brown  v.  Burtinshaw,  7  D.  &  R.  61 
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A  notice  to   a  weekly   tenant,  whose   tenancy  commenced   on   a  Chapter  VI I. 

Wednesday,  to  quit  "  on  Friday,  the  2nd  day  of  October  next,  pro-  '—^ — 

vided  your  tenancy  commenced  on  a  Friday,  or  otherwise  at  the  end  Weekly  Te- 
of  your  tenancy  next  after  one  week  from  the  date  hereof,"  is  suffi- 
cient to  support  an  ejectment  brought  after  the  Wednesday  following- 
the  2nd  October  (c?).  In  ejectment  against  a  weekly  tenant  the 
notice  proved  was  to  quit  on  Wednesday,  the  4th  of  August.  The 
witness  who  was  called  to  prove  that  Wednesday  was  the  expiration 
of  the  current  week  of  the  tenancy,  said  ''  that  he  guessed  the  de- 
fendant came  in  about  a  Tuesday  or  Wednesday,  but  he  had  no 
recollection  which  :"  held,  insufficient  (e).  Generally  speaking,  no 
notice  to  quit  is  necessary  to  determine  a  weekly  tenancy  in  the  ab- 
sence of  a  custom  or  special  stipulation  (/). 

The  day  or  time  mentioned  in  the  notice  to  quit  should  always  be  Date  of  No- 
correct  with  reference  to  the  date  of  the  notice.  Any  mistake  in  this 
respect  is  generally  fatal  to  the  validity  of  the  notice  {g).  But  a 
notice  dated  on  the  27th,  and  served  on  the  28th  September,  requiring 
a  tenant  to  quit  "  at  Lady-day  next,  or  at  the  end  of  his  current 
year,"  was  held  in  one  case  to  mean  a  six  months'  and  not  a  two 
days'  notice  to  quit  (A):  but  this  decision  has  been  since  overruled  in 
a  case  where  a  notice  was  held  bad  which  was  served  on  the  21st  of 
October,  to  quit  "  on  the  13th  of  May  next,  or  upon  such  other  day 
as  the  current  year  for  which  you  now  hold  will  expire,"  the  holding 
being  one  from  a  day  in  November  (i).  A  notice  served  on  the  17th 
June,  to  quit  "  on  the  11th  October  now  next  ensuing,  or  such  other 
day  and  time  as  your  said  tenancy  may  expire  on,"  is  not  a  good 
notice  for  the  Michaelmas  in  the  following  year  (A).  A  notice  delivered 
to  a  tenant  at  Michaelmas,  1795,  to  quit  "  at  Lady-day  which  will  be 
in  the  year  1795,"  was  holden  to  be  a  good  notice  to  quit  at  Lady- 
day,  1796;  for  the  intention  was  clear,  and  1795  was  to  be  rejected 
as  an  impossible  year(/).  So  where  a  yearly  tenancy  expired  in 
February,  and  in  October,  1833,  a  notice  was  given  to  quit  "  at  the 
expiration  of  half  a  year  from  the  delivery  of  this  notice,  or  at  such 
other  time  or  times  as  your  present  year's  holding  of  or  in  the  said 
messuage,  &c.  shall  expire  after  the  expiration  of  half  a  year  from 
the  dehvery  of  this  notice,"  it  was  held  a  good  notice  for  February, 
1835  (tw). 

It  is  not  necessary  that  a  notice  to  quit  should  be  directed  to  the  To  whom  the 

Notice  should 
be  directed 

[d)  Doe   d.   Campbell   v.    Scott,  6    Bing.  (i)  Doe   d.    Mayor,    ^c.    of  Richmond  v.  and  given. 
362;  4  M.  &  P.  20.                                                 Morphett,  7  Q.  B.  577. 

(e)  Doe  d.  Finlayson  v.  Bayley,  5  C.  &  P.  (k)  Mills  v.  Goff,  14  M.  &  W.  72. 

67.  (I)  Doe  d.  Duke  of  Bedford  v.  Kightley, 

(/)  Ante,  291.  7  T.  R.  63. 

(g)  Cole  Ejec.  52.  (»«)  Doe  d.  Williams  v.  Smit/i,  5  A.  &  E. 

(h)  Doed.  Ld.  Huntingtoiuer  v.  Culliford,  35U;   6  N.  &  M.  829  ;  Doe  d.  Kindersley  v. 

^li.  &  R.  249  ;    Doe  d.  Earl  of  Egremont  v.  Hughes,  7  M.  &  W.  139. 
FoTwood,  3  Q.  B.  627. 
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Chapter  VII.  tenant  in  possession,  if  proved  to  have  been  delivered  to  him  as  tenant 
at  the  proper  time(rO:  and  if  a  notice  to  quit  be  directed  to  the 
tenant  by  a  wrong  christian  name,  and  he  keeps  it  without  objection 
it  is  a  waiver  of  the  misdirection  (o) :  and  where  two  tenants  hold 
premises  in  common,  a  notice  to  quit  to  one  of  them  is  sufficient  to 
determine  the  tenancy  (p):  at  least  it  is  evidence  that  the  notice 
reached  the  other  tenant  who  lived  elsewhere  ((^r).  Where  a  tenant 
from  year  to  year  underlet  part  of  the  premises,  and  then  gave  up  to 
his  landlord  the  part  remaining  in  his  own  possession,  the  landlord 
cannot  entitle  himself  to  recover  against  the  under-lessee,  no  notice  to 
quit  having  been  given  to  the  lessee,  but  only  a  notice  to  the  under- 
lessee,  and  that  by  the  landlord,  in  his  own  name,  and  not  in  the  name 
of  the  first  lessee  (r).  In  ejectment  against  S.  and  F.,  where  it  is 
shown  that  B.,  not  a  party  to  the  cause,  came  into  possession  of  the 
premises  under  an  unperformed  contract  of  sale,  and  that  S.  and  F. 
held  under  him,  notice  to  quit  served  upon  S.  and  F.  is  sufficient  («). 

A  notice  to  quit  given  by  an  agent  should  be  expressed  to  be  given 
by  him  as  agent  for  or  on  behalf  of  his  principal,  otherwise  it  will  be 
insufficient  {t).  A  notice  to  quit  given  by  an  agent  of  an  agent  is  not 
sufficient  without  a  recognition  by  the  principal  before  the  notice 
begins  to  operate  (m). 
Attestation  of.  A  notice  to  quit  need  not  be  attested.  If  attested  it  may  be  proved 
without  calUng  the  attesting  witness  (r) ;  but  this  was  formerly  other- 
wise (y).  It  may  be  proved  by  an  examined  copy  or  duplicate,  with- 
out any  notice  to  produce  the  original  (2^). 

The  notice  must  generally  be  served  half  a  year  before  the  time 
when  the  tenant  is  to  quit  possession  (a).  But  a  customary  half-year's 
notice  is  sufficient  where  the  tenancy  is  from  one  of  the  usual  quarter 
days  (b).  Where  a  greater  or  less  notice  than  that  usually  required 
by  law  is  provided  for  by  express  stipulation  or  local  custom,  it  will 
be  sufficient  to  give  notice  accordingly  (c). 

A  notice  to  quit  need  not  be  served  personally  on  the  tenant.  It  is 
sufficient  to  leave  it  at  his  dwelling-house  with  his  wife  or  servant  (c?). 


Signature  by 
Agent. 


When  and  how 
served. , 


(n)  Doe  d.  Matthewson  v.  Wrightman,  4 
Esp.  5  ;  Cole  Ejec.  47. 

(0)  Doe  V.  Spillcr,  6  Esp.  70. 

(p)  Doe  d.  Ld.  Macartney  v.  Crick,  5  Esp. 
19G. 

((/)  Doe  d.  Ld.  Bradford  v.  Watkins,  7 
East,  551  ;  3  Smith,  517. 

(r)  Pleasant  d.  Hayton  v.  Benson,  14 
East,  234. 

(s)  Roc  A.  Blair  v.  Street,  2  A.  &  E.  329  ; 
4  N.  &  M.  42. 

(r)  Due  d.  Lyster  v.  Goldwin,  2  Q.  B. 
143,  146;  Cole  Ejec.  44,  47. 

(tt)  Doe  d.  Rhodes  v.  Robinson,  3  Bing., 
N.  C.  677. 

(x)  17  &  18  Vict.  c.  125,  s.  26;  Cole 
Ejec.  54,  294. 


(y)  Doe  d.  Sykes  v.  Durnford,  2  M.  &  S. 
62  ;  Poole  v.  Warren,  8  A.  &  E.  582. 

(«)  Doe  d.  Fleming  v.  Somerton,  7  Q.  B. 
58  ;  Reg.  V.  Mortlock,  Id.  459;  Cole  Ejec. 
54,  159. 

(a)  Right  d.  Flower  v.  Darby,  1  T.  R. 
159,  163  ;  Jolmstone  v.  Haddlestone,  4  B.  & 
C.  932  ;  Cole  Ejec.  53. 

{h)  Ante,  298. 

(c)  Ante,  288  ;  Cole  Ejec.  32,  53. 

id)  Smith  V.  Clark,  9  Dowl.  202;  Jones  d 
Griffiths  V.  Marsh,  4  T.  R.  464;  Roe  d 
Blair  V.  Street,  2  A.  &  E.  329  ;  4  N.  &  M 
42  ;  Doe  d.  Neville  v.  Dunbar,  Moo.  &  M 
10  ;  Reg.  V.  Js.  of  North  Riding  of  Yorkshire 
7  Q.  B.  154  ;  Appleton  v.  Murray,  8  W.  R 
653;   Cole  Ejec.  53. 
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tich  service  is  sufficient  although  the  notice  does  not  actually  reach  Chapter  vii. 
ilie   tenant's   (or  landlord's)   hands    before    the    half-year  has   com- ^^^'    — 


iienced  (e).      But  merely  leaving  the  notice  at  the  tenant's  house, 

/ithout  any  explanation,  and  without  proof  that  the  person  to  whom 

,  was  delivered  was  the  tenant's  wife  or  servant,  or  that  it  ever  came 

D  his  hands,  is  not  sufficient  (/).     So  service  on  the  tenant's  wife, 

ff  the  demised  premises  and  without  proof  that  it  was  at  her  hus- 

and's  residence,  where  she  was  then  living  with  him,  appears  to  be 

isufficient  (g).      Service  of  the  notice  upon  a  relative  of  the  under- 

nant  upon  the  premises  is  not  sufficient,  although  the  notice  was 

roperly  addressed  to  the  tenant  (/i).     Putting  the  notice  under  the 

oor  of  the  tenant's  house,  or  any  other  mode  of  service  will  be 

ufficient,  if  it  be  shown  that  the  notice  came  to  the  tenant's  hands 

efore  the  commencement  of  the  six  months  (i).    Subsequent  inquiries 

lliould  be  made  at  the  house,  in  such  cases,  to  ascertain  that  the 

'otice  was  duly  received.     A  notice  to  quit  may  be  sent  by  post  to 

le  landlord  or  his  agent  (k).     Between  nine  and  ten  o'clock  on  the 

•3th  March  a  tenant  put  into  a  post-office  in  London  a  letter  con- 

kining  a  notice  to  quit  on  the  following  Michaelmas,  and  addressed 

)  the  place  of  business  in  London  of  his  landlord's   agent.      The 

jgent  was  at  his  place  of  business  until  between  six  and  seven  o'clock 

1  the  evening  and  did  not  receive  the  letter,  but  found  it  on  the  fol- 

)wing  morning :  held  a  sufficient  notice  to  determine  the  tenancy, 

16  jury  having  found  that  the  letter  was  delivered  on  the  25th  March, 

fter  the  agent  left  (k).     But  if  a  notice  be  posted  on  one  day,  and 

elivered  in  due  course  of  post  on  the  next,  the  latter  is  considered  as 

16  day  on  which  it  was  sent  (Z). 

A  proper  indorsement  of  the  service  should  be  made  in  the  usual  indorsement  of 
Durse  of  business,  which  will  be  admissible  in  evidence  after  the  ^^'^"*=^- 
eath  of  the  witness  (m).     It  is  not  necessary  to  prove  the  signature  Proof  of  No- 
)  the  notice  {n) :  nor  to  produce  the  attesting  witness  (if  any)  (o) :  ^^^^' 
or  to  give  notice  to  produce  the  original  notice  served  (p).     The 
(igular  service  of  a  notice  to  quit,  held  to  have  been  properly  inferred 
cm  the  circumstance  of  the  tenant  speaking  about  "  the  notice  to 
uit  which  he  had  received,"  and  engaging  a  valuer  to  value  his  rights 
^  an  outgoing  tenant  (g).     But  a  party  who  is  driven  to  rely  on  such 
v'idence  should,  as  a  matter  of  precaution,  give  a  notice  to  produce 
le  agreement  describing  its  contents  fully  (?'). 


(e)  Doe  d.  Neville  v.  Dunbar,  Moo.  &  M.  (/)  Reg.  v.  Recorder  of  Richmond,   E.,   B. 

I;  Papillon  v.  Bruntun,  5  H.  &  N.  518;  &  E.  253  ;   Tew  v.  Harris,  1 1  Q.  B.  7. 

•  L.  J.,  Exch.  265.  (vi)  Doe  d.  Patteshall  v.  Turford,  3  B.  & 

(/)  Doe  d.  Buross  v.  Lucas,  5  Esp.  153.  Ad.  890  ;  Cole  Ejec.  54. 

1  (g)  Roe  d.  Blair  v.  Street,   2   A.   &    E.  (n)  Forman  v.  Dawes,  1  Car.  &  M.  127. 

!8,  331  ;  Cole  Ejec.  54.  (o)  Ante,  304 (x). 

'/')  Doe  d.  Michell  v.  Levi,  Ad.  Ejec.  92.  (p)  Ante,  304 (z). 

(')  Alford  V.  Vickeri),  Car.  &  M.  280.  (?)  Doe  d.  Simpson  v.  Hall,  5  M.  &  G. 

ik)  PnpiUon  V.  Brunton,  5  H.  &  N.  518  ;  795. 

'  L.  J.,  Exch.  265.  (?)  Cole  Ejec.  160. 
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Sect.  6.     '  ( ^)   W'aiver  of  Notice. 

Consent  of  A  notice  to  quit  can  be  waived,  and  a  new  or  continued  tenancy 

both  Parties      created,  only  by  the  express  or  implied  consent  of  both  parties  (si 

necessary.  .       ,  .  ^.  ,  i  .        .  p  '' 

"  There  is  this  diuerence  between  a  determination  ot  a  tenancy  by  a 

notice  to  quit  and  a  forfeiture  :  in  the  former  case  the  tenancy  is  put 
an  end  to  by  the  agreement  of  the  parties,  which  determination  of  the 
tenancy  cannot  be  waived  without  the  assent  of  both ;  but  in  the 
case  of  a  forfeiture,  the  lease  is  voidable  only  at  the  election  of  the 
lessor :  in  the  one  case  the  estate  continues  though  voidable,  in  the 
other  the  tenancy  is  at  an  end"  {t). 
By  Acceptance  If  a  landlord  receive  or  distrain  for  rent,  due  after  the  expiration 
of  a  notice  to  quit,  it  is  a  waiver  of  that  notice  (u) :  but  an  accept- 
ance of  rent  which  became  due  before  or  on  the  expiration  of  the  notice 
to  quit,  is  not  a  waiver  of  such  notice  (.x) :  where  rent  is  usually  paid 
at  a  banker's,  if  the  banker,  without  any  special  authority,  receive 
rent  accruing  after  the  expiration  of  a  notice  to  quit,  the  notice  is  not 
thereby  waived  (?/) :  so  if  the  money  be  not  paid  or  received  as  rent^ 
but  as  a  satisfaction  for  the  injury  .done  by  the  tenant  in  continuing 
on  the  premises  as  a  trespasser,  it  will  not  have  such  an  operation  {z). 
But  where  the  money  is  expressly  paid  as  rent,  the  landlord  cannot, 
under  protest  or  otherwise,  receive  it  only  as  compensation  for  sub- 
sequent occupation :  such  payment  and  receipt,  notwithstanding  the 
protest,  will  operate  as  matter  of  law  to  waive  all  forfeitures  then 
known  to  the  landlord  (a).  A  demand  of  rent  accruing  subsequently 
to  the  expiration  of  a  notice  to  quit,  is  not  necessarily  a  waiver  of  the 
notice,  but  is  a  question  of  intention  which  ought  to  be  left  to  the 
jury  (i). 

By  giving  a  Generally  speaking,  giving  a  second  notice  to  quit  amounts  to  8 

trquU  ^^^^^^  waiver  of  a  notice  previously  given  (c).  Where  a  landlord  gave  i 
notice  to  quit  different  parts  of  a  farm  at  different  times,  which  th< 
tenant  neglected  to  do  in  part,  in  consequence  of  which  the  landlon 
commenced  an  ejectment;  and  before  the  last  period  mentioned  ii 
the  notice  was  expired,  the  landlord,  apprehending  that  the  witnes 
by  whom  he  was  to  prove  the  notice  would  die,  gave  another  notic 
to  quit  at  the  same  respective  times  in  the  following  year,  but  con 
tinned  to  proceed  with  his  ejectment,  it  was  held  that  the  secon 
notice  was  not  a  waiver  of  the  first  ((/).     If,  after  the  expiration  of 

(s)  Cole  Ejec.  55.  (z)  Goodright  d.  Charter  v.  Cordwevt. 

(O  Blytli    V.    Dennett,     13     C.    B.    180,  T.  R.  220;   Zouch  d.  Ward  v.  WiUhgale, 

Made.  J.;  Bendy  v.  Nicholl,  4  C.  B.,  N.  S.  H.  Blac.  311. 

381,  Crowder,  J.  («)  Croft  v.  lAimley,   5  E.  &   B.  648; 

{u)  Goodright  d.   Charter  v.  Cordwent,  G  H.  L.  Cas.  672. 

T.  K.  219  ;  Ciojt  v.Lumlei/,  5  E.  &  B.  CtS  ;  (i)  Blyth  v.  Dennett,  13.C.  B.  178;  f 

6  H.  L.  Cas.  672.               "  d.  Cheny'v.  Batten,  Cowp.  243. 

(.r)  Cole  Ejec.  55  ;   Blyth  v.  Dennett,  13  {c)   Doe  A.  Brierli/ v.  Palmer, }G  Hast,.' 

C,  B.  178,  Jervis,  C.  J.      '  (d)  Doe  d.  Williams  v.  Humphrey,  2  Eh 

(y)  Doe  d.  Ash  v.  Calvert^  2  Camp.  387.  237. 
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lotice  to  quit,  the  landlord  give  the  tenant  a  fresh  notice,  that  unless  Chapter  VII. 

Sect.  6- 

16  quit  in  fourteen  days,  he  will  be  required  to  pay  double  value,  the   

second  notice  is  no  waiver  of  the  first  (e):  so  if  a  landlord  give  notice 
:o  his  tenant  to  quit  at  the  expiration  of  the  lease,  and  the  tenant  hold 
Dver,  and  a  second  notice  be  delivered  to  the  tenant,  after  the  expira- 
tion of  such  notice,  "  to  quit  on  a  subsequent  day  or  to  pay  double 
rent;"  it  is  no  waiver  of  the  first  notice  (/). 

If  the  landlord  has  given  a  notice  to  quit,  and  the  tenant  holds  By  other  Acts, 
jjver,  the  landlord  cannot  waive  his  notice  and  distrain  for  rent  subse- 
quently accruing  (^).     Where  a  three  months'  notice  was  given,  the 
rent  being  reserved  quarterly,  and  the  landlord  expressed  neither  his 
issent  or  dissent  to  admit  it,  and  took  the  rent  up  to  the  time  when 
liis  tenant  quitted ;  it  was  construed  to  be  such  an  acquiescence  as 
amounted  to  presumptive  evidence  that  the  parties  intended  to  dis- 
pense with  the  notice,  and  was  therefore  deemed  a  waiver  of  it(Z!). 
If  at  the  end  of  the  year  (where  there  has  been  a  tenancy  fiom  year 
to  year)  the  landlord  accept  another  person  as  his  tenant  in  the  room 
3f  the  former  tenant,  without  any  surrender  in  writing,  such  accept- 
ance shall  be  a  disj)ensation  of  the  notice  to  quit  (i).     Where  a  land- 
lord of  ])remises  about  to  sell  them,  gave  his  tenant  notice  to  quit  on 
the  11th  October,  180G,  but  promised  not  to  turn  him  out  unless  they 
were  sold  ;  and  not  being  sold  till  February,  1807,  the  tenant  refused 
111  demand  to  deliver  up  possession ;  on  ejectment  brought,  it  was 
lield  that  the  promise  (which  was  performed)  was  no  waiver  of  the 
lotice,  as  it  did  not  operate  as  a  license  to  be  on  the  premises,  other- 
wise than  subject  to  the  landlord's  right  of  acting  on  such  notice,  if 
accessary ;  and  therefore,  that  the  tenant  not  having  delivered  up  pos- 
session on  demand  after  a  sale,  was  a  trespasser  from  the  expiration 
Df  the  notice  to  quit  (A),     Where  a  landlord  gave  his  tenants  a  good 
oarol  notice  to  quit  at  Old  Michaelmas,  but  at  the  same  time  said 
:hat  if  it  would  be  any  convenience  to  them  he  would  permit  them  to 
occupy  till  Christmas,  and  that  they  should  pay  no  rent ;  and  one  of 
he   tenants    expressed    himself  well    satisfied  and    grateful    for   the 
ndulgence;  after  which  a  written  notice  was  served  on  the  tenants 
:o  quit   at    Christmas :   held,   that   an    ejectment    commenced    after 
Ghristmas  might  be  maintained  upon  the  parol  notice  to  quit  at  Old 
Michaelmas  (l).     Where  a  tenant  gave  notice  of  his  intention  to  quit 
it  Michaelmas,  but  before  that  time  offered  to  continue  tenant  at  a 
educed  rent,  which  the  landlord  agreed  to,  provided  he  could  not 
ind  another  tenant  at  a  better  rent  before  the  12th  day  of  August 

(e)  Doe.  d.  Dlghy  v.  Sleel,  3  Camp.  117;  321. 

e  d.  Godxell  v^ Inglis.S  Taunt.  54;   Blytli  (h)  Shirley  v.  Newman,  1  Esp.  2G6. 

Dennett,  13  C.  B.  178.  (i)  Simrrmo  v.  Hawkes,  2  Esp.  505. 

(/)  Messenger  \.  A, -mxtrong,  1   T.  R.  53.  {k"^    iVhiteacre  d.    BuvU    v.    Symonds,    10 

ig)  Jemwr  v.   Clegg,  1    Moo.  &  R.  213;  East^  13,  16. 

Hford  V.  Vickery,  1   Car.  &  M.  280;    IVil-  (/)  Doe  d.  Ld.  Macartney  v.  Crick,  5  Esp. 

lums  V.  Stiven,  9  Q.  B.  H  ;    15  L.  J.,  Q.  B.  196. 
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Chapter  VII.  then  next;  but  before  that  day  the  tenant  refused  to  permit  a  third 

'—1 person,  who  contemplated  taking  the  farm,  to  go  over  it :  held,  that 

the  conditional  agreement  for  a  new  tenancy  was  thereby  determined 
and  that   the   notice   to  quit  at  Michaelmas  remained  in  force  and 
would  support  an  ejectment  (m). 


Form  of  Pro- 
viso. 


Form  of  No- 
tice. 


By  whom 
given. 


Sect.  7. — Notice  to  determine  Lease  pursuant  to  a  Poioer  therein. 

Sometimes  a  lease  is  made  for  a  term  of  years  subject  to  a  proviso 
or  power  therein  contained,  enabling  either  (or  one)  of  the  parties  to 
determine  it  at  an  earlier  period  by  notice,  &c.,  ex.  gr.  for  twenty-one 
years,  determinable  at  the  end  of  the  first  seven  or  fourteen  years  by 
either  party  (or  by  the  lessee)  upon  giving  [twelve]  calendar  months' 
previous  notice,  &c.  {n).  Sometimes  a  proviso  of  this  sort  is  framed 
very  unjustly  towards  the  tenant  by  making  it  a  condition  p7'ecedent 
on  his  part  not  only  to  give  the  notice,  but  also  duly  to  pay  all  the 
rent  and  perform  all  and  singular  the  covenants  on  his  part  to  the 
termination  of  the  notice ;  the  consequence  of  which  is,  that  in  case  of 
any  breach  of  covenant  the  lessee  is  unable  to  determine  the  lease 
at  the  end  of  the  first  seven  or  fourteen  years,  in  pursuance  of  the 
proviso :  his  power  to  do  so  being  conditional  only,  and  the  condition 
not  having  been  performed  (o).  Such  conditions  should  be  objected 
to,  before  the  lease  is  executed.  ■  But  it  would  not  be  unreasonable 
to  provide  that  the  lessee  (in  addition  to  giving  notice)  should  give  up 
or  quit  possession,  and  also  pay  all  rent  and  arrears  of  rent  to  the  end 
of  the  period  mentioned  in  the  notice  (p).  ?■  I 

Where  a  power  is  given  to  a  party  to  determine  a  lease  on  giving 
a  notice  in  writing,  he  cannot  determine  it  by  giving  a  parol  notice  {q). 
The  proper  form  of  notice  is  given  hereafter  (r).  It  must  end  with 
the  first  seven  or  fourteen  years,  or  other  specified  period,  according 
to  the  terms  of  the  proviso,  and  not  at  any  other  time  (s).  It  must 
be  to  quit  all  the  demised  premises  and  not  part  only  {t).  The  land- 
lord may  however  reserve  to  himself  the  right  to  determine  the  least 
by  notice  as  to  all  or  any  part  of  the  land  which  he  may  want  for  build 
ing  purposes  {u).  And  after  the  stipulated  notice  has  been  given,  i 
possession  be  refused,  the  landlord  may  maintain  ejectment  (u). 

If  a  lease  be  granted  "for  seven,  fourteen  or  twenty-one  years,'! 
the  lessee  only  has  the  option  of  determining  it  at  the  end  of  the  firs  I 


{in)  Doe  d.  Marquis  of  Hertford  v.  Hunt, 
1  M.  &  W.  690 ;  Tyr.  &  G.  1028. 

(«)  Ante,  99,  100;  see  form  of  proviso. 
Cole  Ejec.  397  ;  post,  Chap.  XXX. 

(o)  Friar  v.  Grey  (in  error),  5  Exch. 
5U,  597  ;  4  H.  L.  Cas.  565  ;  Friar  v.  Greij, 
15  Q.  B.  891  ;  Porter  v.  Shepherd,  6  T.  R. 
665. 

(p)  Cole  Ejec.  397. 

(5)  Legg  d.  Scott  V.  Benion,  Willes,  43. 


(r)  Chap.  XXX.  ;  see  also  Cole  Ejei 
398,  698. 

is)  Cadbi)  V.  Martinez,  11  A.  &  E.  720 
3  P.  &  D,  386  ;  Bird  v.  Baker,  E.  &  E 
12;  28  L.  J.,  Q.  B.  7. 

(0  Cole  Ejec.  398  ;  Doe  d.  Rodd  ' 
Archer,  14  East,  245,  248. 

(k)  See  form  of  proviso,  Cliap.  XXIX 
also  form  of  notice  to  take  part,  Ibid. 

(v)  Doc  d.  mison  V.Abel,  2  M.  &  S.  54 
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;even  or  fourteen  years  (a;).     Demise  for  twenty-one  years:  but  if  Chapter  VII. 

ither  party  should  die  before   the   end   of  the  said  term,  then    the  — — 

leirs,  executors,  &c.  of  the  person  so  dying  sliould  give  twelve  months' 
lotice  to  quit,  &c, :  held,  that  the  lease  could  only  be  determined  by 
:vvelve  months'  notice  given  by  the  representatives  of  the  party  dying 
before  the  end  of  the  term  ;  and  consequently,  that  such  notice  given 
by  the  lessor  to  the  representatives  of  the  lessee  (who  died  during  the 
oerm)  did  not  determine  the  lease  (y).  A  proviso  in  a  lease  for  tvventy- 
3ne  years,  that  if  either  of  the  parties  shall  be  desirous  to  determine 
t  in  seven  or  fourteen  years  it  shall  be  lawful  for  either  of  them,  his 
wecutors  or  administrators,  so  to  do,  upon  twelve  months'  notice  to 
the  other  of  them,  his  heirs,  executors  or  administrators,  extends  by 
reasonable  intendment  to  the  devisee  of  the  lessor,  he  being  entitled  to 
the  rent  and  reversion  {z).  Where  a  lease  for  twenty-one  years  con- 
tained a  proviso  that  in  case  either  the  landlord  or  tenant,  or  their 
respective  heirs,  executors  or  administrators,  wished  to  determine  it 
at  the  end  of  the  first  fourteen  years,  and  should  give  six  months' 
notice  in  writing  under  his  or  their  respective  hands,  the  term  should 
sease  :  held,  that  a  notice  to  quit  signed  by  two  only  of  three  ex- 
lecutors  of  the  lessor,  to  whom  he  had  bequeathed  the  freeholds  as 
joint  tenants,  was  not  good  under  the  proviso,  although  such  notice 
purported  to  be  given  on  behalf  of  all  the  executors — the  proviso  re- 
quiring the  notice  to  be  given  "  under  the  respective  hands"  of  all 
of  them  (a).  Lease  of  lands  by  indenture  for  twenty-one  years,  with 
a  proviso  that  it  should  be  determinable  by  lessee  or  lessor  at  the  end 
of  the  first  seven  or  fourteen  years,  and  memorandum,  indorsed  six 
years  after  the  execution  of  the  lease,  "  of  its  being  agreed  between 
the  parties  previously  to  the  execution  that  the  lessor  shall  not  dis- 
possess, nor  cause  the  lessee  to  be  dispossessed,  of  the  said  estate, 
but  to  have  it  for  the  term  of  twenty-one  years  from  this  present 
time,"  which  memorandum  was  signed  by  the  parties,  and  stamped 
with  a  lease  stamp,  hut  not  sealed:  held  that  the  lessor  might,  not- 
iwithstandino;  such  memorandum,  determine  the  lease  at  the  end  of  the 
first  fourteen  years:  for  that  the  memorandum  did  not  operate  as  a 
inew  lease  and  a  surrender  of  the  first  lease  {b).  Probably  in  such  a 
case  redress  might  be  obtained  in  a  Court  of  Equity. 

When  a  lease  has  been  determined  by  notice  pursuant  to  a  proviso  No  Bail  in 
in  that  behalf,  and  the  landlord  brings  ejectment,  he  cannot  compel  J^^^  such  No- 
the  tenant  to  find  sureties  to  pay  the  costs  and  damages  pursuant  to 

(x)  Dann  v.  Spurrier,  3  Bos.  &  P.  399,  491  ;    2   Smith,    83  ;    recognized    and  dis- 

442 ;  Doe  d.  Webb  v.  Dixon,  9  East,  15.  tinguibhed   in  Doe  d.  Aslin  v.  Summersett, 

(y)  I^egg  d.  Scott  V.  Benion,  Willes,  43.  1  B.  &  Ad.  135,  141  ;   see  also   Turner  v. 

(s)  Roe  d.  Bamford  v.  Hayley,  12  East,  Hardy,  9  M.  &  W.  770. 

4C4.  (6)   Goodright  d.  Nic/wlls  v.  Mark,  4  M. 

(a)  Right   d.  Fisher  v.   CtUhcll,  5   East,  &  S.  30. 
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CiiArTEu  VII.  lo  &  16  Vict.  c.  73,  s.  213(c);  nor  can  any  accruing  or  subsequent 


Sect.  7 


rent  be  recovered  after  any  such  delernnnation((/). 


Disclaimer  by 


Sect.  8. — Disclaimer. 
A  denial  by  parol  of  a  landlord's  title  does  not  cause  a  forfeiture  of 


Jor°Years  \n-^  ^  lease  for  a  terin  cerUdn,  whether  under  seal  or  not  (e) ;  nor  will  pay- 


sufficient. 


Disclaimer  by 
Tenant  from 
Year  to  Year. 


nient  to  a  third  person  of  the  rent  reserved  by  such  lease  (/).  Where 
a  tenant  for  five  years  delivered  up  possession  of  the  demised  premises, 
and  of  the  lease  in  fraud  of  his  landlord,  to  a  person  claiming  under 
a  hostile  title,  with  the  intention  of  enabling  him  to  set  up  such  title 
and  not  to  hold  under  the  lease :  held,  that  the  term  was  thereby 
forfeited  {g).  But  that  case  turned  upon  the  fraud  of  the  tenant,  and 
can  only  be  sustained  on  that  ground.  All  the  other  cases  in  the 
books  of  forfeiture  by  disclaimer  have  been  by  matter  of  record  (/i). 
Any  person  who  obtains  possession  from  the  tenant  or  under-tenant, 
by  an  arrangement  made  with  him,  whether  by  collusion  or  otherwise, 
but  without  any  deed  of  assignment  or  under-lease,  will  not  be  per- 
mitted to  defend  such  possession  by  proof  of  a  title  aliunde,  but  will 
be  estopped  from  denying  the  landlord's  title  in  like  manner  as  the 
tenant  or  under-tenant  would  have  been  had  he  remained  in  posses- 
sion {%). 

A  disclaimer  by  a  tenant  from  year  to  year  of  the  title  of  his  land- 
lord, or  of  the  person  for  the  time  being  entitled  to  the  imitiediate 
reversion  as  assignee,  heir,  devisee,  executor  or  administrator  of  the 
landlord,  will  operate  as  a  waiver  hy  the  tenant  of  the  usual  notice  to 
quit,  and  will  in  effect  determine  the  tenancy  at  the  election  of  the 
landlord  or  other  person  so  entitled  (k).  A  tenancy  from  year  to  year 
is  in  effect  a  tenancy  at  will,  determinable  by  notice  to  quit  according 
to  law,  or  to  special  custom,  or  to  an  express  stipulation ;  or  it  may 
be  regarded  as  a  tenancy  for  a  year  certain,  with  a  growing  interest 
during  every  year  thereafter  springing  out  of  the  original  contract  and 
parcel  of  it  (/).  "  A  notice  to  quit  is  only  requisite  where  a  tenancy 
is  admitted  on  both  sides,  and  if  a  defendant  denies  the  tenancy  therf 


(c)  Doe  (1.  Cardigan  v.  Roe,  1  D.  &  R. 
540  ;  Doe  d.  Cundey  v.  Shnrpley,  15  M.  & 
W.  558;  Cole  Ejec.  381,  399;  as  to  the 
evidence  in  such  action,  see  Cole  Ejec.  399. 

{d)  Furnivall  v.  Grove,  8  C.  B.,  N.  S. 
496  ;   30  L.  J.,  C.  P.  3. 

(e)  Doe  d.  Graves  v.  Wells,  10  A.  &  E. 
427  ;  2  P.  &  D.  396 ;  Rces  d.  Potvell  v. 
King,  Forrest,  19  ;  Cole  Ejec.  42. 

(/)  Doe  d.  Dillon  v.  Parker,  Knt.,  Gow, 
1 80  ;  Doe  d.  Williams  v.  Pasquali,  Peake, 
196. 

(g)  Doe  d.  Ellenbrock  v.  Flijnn,  1  C,  M. 
&  R.  137;  4Tyr.  619. 

{h)  Per  Ld.  Denman,  C.  J.,  in  Gregg  v. 


Wells,  2  P.  &  D.  402 ;   10  A.  &  E.  427. 

(0  Doe  d.  Buller  v.  Mills,  2  A.  &  E.  17 
4  N.  &  M.  25  ;  Doe  d.  Haden  v.  Burton 
9  C.  &  P.  254  ;  Doe  d.  Thomas  v.  Shad 
well,  7  Dowl.  527  ;  Cole  Ejec.  215,  216. 

(/c)  Doe  d.  Dennett  v.  Long,  9  C.  &  T 
773  ;  Doe  d.  Grubb  v.  Gnibb,  10  B.  &  C 
816;  5  M.  &  R.  666;  Doe  d.  Plidlips  \ 
Rollings,  4  C.  B.  188;  Doe  d.  Davies  \ 
Evans,  9  M.  &  W.  48  ;  Doe  d.  Landsell  ^ 
Gower,  17  Q.  B.  589  (1st  point);  Col 
Ejec.  40,  41. 

(/)  Cattley  v.  .Arnold,  1  Johns.  &  H.  651 
28  L.  J.,  Chanc.  352;  5  Jur.  N.  S.  361 
ante,  167  (j). 
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in  be  no  necessity  to  end  that  which  he  says  has  no  existence"  (m).  Chapter  vil. 

he  law  upon  this  point  appears  to  be  founded  on  the  doctrine  of '~ — 

4oppel,  rather  than  of  waiver  of  the  notice  by  consent  (n). 

It  is  sometimes  a  nice  question  whether  what  has  taken  place  does  What  amounts 
V  does  not  amount  to  a  disclaimer  of  the  tenancy.     It  is  difficult,  if  daimer." 
ot  impossible,   to  reconcile  all  the  cases   on  this  point.     But  the 
:sult  of  them  seems  to  be,  that  if  a  tenant  from  year  to  year  use  any 
xpressions  which,  being  reasonably  construed  with  reference  to  the 
ircumstances  under  which  they  were  uttered  or  written,  amount  to  a 
enial    of  the   existence  of  any   tenancy   as  between  him  and  the 
laimant,  such  expressions  amount  to  a  disclaimer,  and  render  a  notice 
0  quit  unnecessary  (o).     On  the  other  hand,  if  the  expressions  used 
annot  under  the  circumstances  be  reasonably  construed  to  amount  to 
uch  a  denial,  they  will  not  operate  as  a  disclaimer,  nor  render  a 
lotice  to  quit  unnecessary  (p).     In  order  to  make  a  verbal  or  written 
'lisclaimer  sufficient,  it  must  amount  to  a  direct  repudiation  of  the 
elation  of  landlord  and  tenant,  or  to  a  distinct  claim  to  hold  possession 
)f  the  estate  upon  a  ground  wholly  inconsistent  with  that  relation, 
vhich  by  necessary  implication  is  a  repudiation  of  it  {q).     "  A  dis- 
claimer, as  the  word  imports,  must  be  a  renunciation  by  the  party  of 
lis  character  of  tenant,  either  by  setting  up  a  title  in  another,  or  by 
claiming  title  in  himself"  (r).     But  a  very  slight  matter,  not  really 
intended  as  a  repudiation,  will  sometimes  be  construed  as  a  repudia- 
:i6n,  in  order  to  defeat  an  objection  of  a  technical  nature  {s).     A  re- 
fusal to  pay  rent  to  a  devisee  in  a  will  which  was  contested  is  not  a 
disavowal  of  the  title  of  such  devisee ;  but  where  the  defendant  held 
premises  under  a   tenant   for  life,   on   whose  death  possession   was 
'claimed  and  rent  demanded  by  the  heir  at  law  of  the  devisor  ;  where- 
upon the  defendant  wrote  to  the  attorney  of  the  heir  at  law,  stating 
jthat  he  held  as  tenant  to  J.  S.  (the  husband  of  the  tenant  for  life)  in 
right  of  his  wife;    that  he  had  never  considered  the  claimant  as  the 
landlord  of  the  house  ;  and  that  he  should  be  ready  to  pay  the  arrears 
to  any  person  who  should  be  proved  to  be  heir  at  law ;  but  that  he 
must  dechne  taking  upon  himself  to  decide  upon  the  claim  made  on 

(>»)  Per  Best,  C.  J.,  in  Doe  d.  Calvert  v.  Cawdor,  1  C,  M.  &  R.  398  ;  4  Tyr.  852  ; 

Frowd,  4  Bing.  560;  1  M.  &  P.  480;  Doe  Doe  d.  Williams  v.  Cooper,  l  M.  &  G.  135; 
d.  Phillips  V.  Rollings,  4  G.  B.  188,  200  ;  1  Scott,  N.  R.  36  ;  Doe  d.  Williams  v.  Pas- 
Doe  d.  Jefferies  v.  Whit  tick,  Gow,  195.  qiHili,  Peake,  259  (3rd  ed.)  ;  Hunt  v.  All- 
in)  Cole  Ejec.  41.  good,  10  C.  B.,  N.  S.  253  ;  Jones  v.  Mills, 
(o)  Cole  Ejec.  41  ;  Doe  d.  Calvert  v.  Id.  788. 
Frowd,  4  Bing.  560;  1  M.  &  P.  480;  Doe  (q)  Doe  d.  Grey  v.  Stammt,  1  M.  &  W. 
d.  Grubb  V.  Gruhb,  10  B.  &  C.  816  ;  5  M.  695,  703  ;  Tyr.  &  Gr.  1066;  Doe  d.  Wil- 
&  R.  666;  Doe  d.  Bennett  v.  Long,  9  C.  &  Hams  v.  Cooper,  1  M.  &  G.  135;  1  Scott, 
P.  773  ;  Doe  d.  Hughes  v.  Bucknell,  8  C.  &  N.  R.  36  ;  Hunt  v.  Allgood,  10  C.  B.,  N.  S. 
P.  566 ;  Doe  d.  Whitehead  v.  Pittman,  2  N.  253. 

&  M.  673  ;   Doe  d.  Davies  v.  Evans,  9  M.  &  (?)  Per  Tindal,  C.  J.,  in  Doe  d.  Williams 

W.  48  ;    Doe  d.  Phillips  v.  Rollings,  4  C.  B.  v.  Cooper,  1   M.  &  G.  135  ;   1  Scott,  N.  R. 

188,  200;    Doe   d.    Landsell  v.   Gower,   17  36;  Jones  v.  Mills,    10   C.   B.,  N.  S.   788, 

Q.  B.  589  (1st  point).  796,  801. 
(p)  Cole  Ejec.  41  ;  Doe  d.  Lewis  v.  Earl  («)  Doe  d.  Davies  v.  Evans,  9  M.&  W.48. 


312  DISCLAIMER. 

Chapter  VII.  him  without  more  satisfactory  proof  in  a  legal  manner ;  it  was  held 

^^^'^'  ^' that  this  letter  amounted  to  a  disclaimer  of  the  title  of  the  heir  at 

law,  and  that  he  might  maintain  ejectment  against  the  tenant  without 
giving  him  a  previous  notice  to  quit  (t).  A  remainder-man,  after  the 
death  of  tenant  for  life  who  had  made  a  voidable  lease,  applied  for 
rent  to  the  tenant,  who  at  first  did  not  refuse  to  pay,  but  after  some 
negociation  did  so,  saying  that  he  understood  that  another  person  was 
entitled  to  the  estate;  held  that  the  remainder-man  might  maintain 
ejectment  without  notice  to  quit  or  demand  of  possession,  there  being 
a  disclaimer  of  the  remainder-man's  title  (?0-  Where  several  persons 
joined  in  letting  land,  and  it  was  agreed  that  the  rent  should  be  paid 
to  an  agent  for  them,  and  afterwards  one  of  the  lessors,  to  whom 
alone  in  fact  the  land  belonged,  demanded  rent  of  the  tenant,  who 
said  "  you  are  not  my  landlord;"  it  was  left  to  the  jury  to  say  whether 
he  intended  that  the  relation  of  landlord  and  tenant  did  not  exist  be- 
tween them,  or  merely  that  the  rent  was  to  be  paid  to  the  agent  («). 
An  attornment  by  a  tenant  from  year  to  year  to  a  third  person 
amounts  to  such  a  disclaimer  of  the  landlord's  title  as  will  enable  him 
to  maintain  ejectment  without  any  notice  to  quit  (a;).  "I  have  no 
rent  for  you,  because  A.  B.  has  ordered  me  to  pay  none."  This  is 
evidence  of  a  disclaimer  of  the  tenancy  (y).  But  where  the  defendant 
had  for  several  years  occupied  a  cottage  as  tenant  from  week  to  week 
to  one  M,,  and  after  the  death  of  M.-the  defendant  continued  to  pay  his 
rent  weekly  to  certain  persons  to  whom  M.  had  devised  the  premises; 
the  devise  being  discovered  to  be  void  by  reason  of  the  Mortmain  Act, 
the  heir  at  law  of  M.,  by  his  agent,  demanded  the  rent ;  whereupon  the 
defendant  said  that  he  had  received  notice  from  the  other  party,  and 
would  not  pay  any  more  rents  until  he  knew  who  was  the  right  oimer ; 
held,  that  this  did  not  amount  to  a  disclaimer  or  repudiation  of  the 
title  of  the  heir  at  law  so  as  to  entitle  him  to  eject  the  defendant 
without  any  notice  to  quit  (z).  A  tenant  or  his  assignee  who  brings 
ejectment  against  his  landlord  and  attempts  to  prove  a  freehold  title, 
thereby  disclaims  to  hold  of  the  landlord,  and  is  not  entitled  to  any 
notice  to  quit  (a).  Where  a  disclaimer  is  relied  on,  it  must  appear  to 
have  been  made  before  or  on  the  day  mentioned  in  the  writ  of  eject- 
ment as  the  time  when  the  claimant  was  entitled  to  possession  (S). 
But  where  the  defendant  by  his  agent,  on  26th  June,  answered  an 
application  for  rent  by  saying  that  his  "  connection  as  tenant  with  the 

(0  Z)oe  d.  Ca/i;«7v.  frozw/,  4  Bing.  557;  (y)  Doe  d.   Whitehead  v.  Pittman,  2  N, 

1  M.  &  P.  480.  &  M.  673. 

(m)  Doe  d.  Phillips  v.  Rollings,  4  C.  B.  (z)  Jones  v.  Mills,  10  C.  B.,  N.  S.  788. 

188.  (a)  Doe   d.  Jcfferies   v.    IVhillick,  Gow 

(y)  Doe  d.  Bennett  v.  Long,  9  C.  &  P.       195. 
773.  {b)  Doe  d.  Lewis  v.  Earl  Cawdor,  1  C. 

(.t)   Throgmorton  v.  Whelpdale,  Bull.  N.       M.  &  R.  389;  4  Tyr.  852;  Doe  d.  Beimel. 
P.  96 ;  Cole  Ejec.  42,  v.  Long,  9  C.  &  P.  773. 
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late  John  Grubb,  Esq.,  (through  whom  the  plaintiff  derived  his  title,)  Chapter  VII. 

has  ceased  for  several  years,  and  that  he  now  pays  his  rent  to   his   '— — 

brother;"  hekl,  evidence  of  a  disclaimer  of  title  before  the  \st  May, 
(on  which  day  the  demise  was  laid  in  the  ejectment,)  and  rendered 
any  notice  to  quit  unnecessary  {h).  In  ejectment  against  two  persons 
as  landlord  and  tenant,  an  admission  by  the  tenant,  after  action 
ibrought,  of  an  attornment  by  him  to  the  landlord  having  taken  place 
before  the  day  from  which  possession  was  claimed  in  the  ejectment, 
was  held  sufficient  evidence  of  a  disclaimer  as  against  both  the  de- 
fendants (c). 

A  disclaimer  may  be  waived  by  any  act  of  the  landlord  acknow-  Waiver  of 
ledging  the  party  as  his  tenant  at  a  later  period,  as  by  a  distress  for     ^^^  aimer, 
subsequent  rent  {d). 


Sect.  9. — Death. 

A  tenancy  from  year  to  year  does  not  determine  by  the  death  of  the  Death  of  Te- 
lessee,  but  will  vest  in  his  legal  personal  representatives,  who  are  en-  "^"^ 
titled  to  give  or  receive  the  usual  notice  to  quit  (e).     So  it  will  not  Death  of  Land- 
i  determine  by  the  death  of  the  lessor  (/),  unless  he  was  only  a  tenant     "" 
for  his  own  life,  and  the  demise  was  not  made  in  pursuance  of  any 
j  power  or  statute  (^).     And  even  in  such  case  the  tenant  is  entitled 
]  (in  lieu  of  emblements  (/^) )  to  hold  the  demised  premises  until  the  end 
of  the  then  current  year  of  the  tenancy  {i). 

Sometimes  a  lease  is  granted  for  a  certain  term  of  years,  if  the  When  the 
lessee  shall  so  long  live ;  in  which  case  it  will  determine  either  at  the  mited  con- 
end  of  the  specified  term  or  upon  the  death  of  the  lessee,  which  shall  ditionally. 
first  happen  {j). 

When  a  person  holds  for  the  term  of  another's  life  he  is  called  Death  of 
tenant  pur  autre  vie ;  leases  made  by  him  of  course  determine  on  the  *^^^*"'  1"^  ^'®' 
death  of  the  cestui  que  vie,  or  person  for  whose  life  he  holds,  or  at  the 
end  of  the  then  current  year  of  the  tenancy  {k).  But  not  on  his  own 
death ;  and  a  lease  by  him  may  be  made  to  commence  on  his  own 
death  {k).  We  have  already  considered  how  a  tenant  pur  autre  vie 
may  be  compelled  to  produce  his  cestui  que  vie,  if  living  (^). 

(6)  Doe  d.  Gruhb  v.   Gruhh,  10  B.  &  C.  Wood,  14  M.  &  W.  682. 
816;  5  M.  &  R.  am.  (/)  Maddon  d.  Baker  v.  White,  2  T.  R. 

(c)  Doe  d.  Mee  v.  Litherland,  4  A.  &  E.  159  ;  Cole  Ejec.  31. 
784;  6  N,  &  M.  313.  (g)  Doe  d.  Thomas  v.  Roberts,  16  M.  & 

{d)  Doe  d.  David  v.   Williams,  7  C.  &  P.  W.   778  ;   Doe  d.    Kirby  v.  Carter,    Ry.   & 

322.  Moo.  237;  ante,  7,  167. 

(e)  Ante,   167  ;  Cole  Ejec.  30;  Mackay  (h)  Kelly  v.  Webber,  11  Jr.  Com.  L.  Rep. 

V.  Mackreth,  4  Doug.  213  ;  2  Chit.  R.  461";  57. 

Doe  d.  Shore  v.  Porter,  3  T.  R.  13  ;  Parker  (i)  14  &  15  Vict.  c.  25,  s.  1  ;  post,  Chap, 

d.  Walker  v.  Constable,  3  Wils.  25  ;   James  XXVII. 
V.  Dea/i,  11  Ves.  391  ;   Re.r  v.  Inhabitants  of  (j)  Ante,  101,  252. 

Stowe,  6  T.  R.   295,   298  ;  Doe  d.  Hull  v.  {k)  Ante,  8. 
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Chapter  VII. 
Sect.  10. 

Cancellation  of 
Lease,  not 
equivalent  to 
a  Surrender. 


Sect.  10. — Not  hy  cancellaiion  of  the  Lease. 
The  cancelling  of  a  lease  by  the  mutual  consent  of  both  parties  does 
not  destroy  the  term  vested  in  the  lessee,  nor  the  lessor's  right  to  the 
rent  as  incident  to  his  reversion  ;  and  the  lessor,  notwithstanding  such 
cancellation,  may  maintain  an  action  of  debt  on  the  demise  for  the 
recovery  of  the  rent  (/). 

(/)  Ld.    Wmd  V.  Lumley,  5  II.  &  N.  87,  2  Y.   &   J.  536  ;  Roe  d.    Earl   Berkeley  v. 

6.5f);    2'J    L.   J.,    Excli.    322;     Stewart    v.  Archbishop  of  York,  6  East,    86;  2  Sniitb 

Aston,  8  Ir.  L.  Rep.,  N.  S.  35;   Courtail  v.  166;    Bolton    v.   Bishop   of  Carlisle,  2  H 

Thomas,  9  B.  &  C.  288 ;  Woolley  v.  Gregory,  Blac.  263. 
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Chap.  VIII. 
Sect.  1. —  Covenants  to  renew — vclietlier  -perpetual  or  not.  Sect,  i. 

Some  nice  points  occur  in  the  books  concerning  the  construction  of  Construction  of 
covenants  for  renewal  of  leases,  the  question  in  general  being  whether  ^^^  Renewal  of 
the  renewed  lease  is  to  contain  a  similar  covenant  for  renewal,  so  giving  Leases, 
a  right  of  renewal  for  ever.    Covenants  for  perpetual  renewal  of  leases 
,are  considered  as  real  agreements,  and  go  with  the  land,  and  therefore 
will  affect  even  the  leoal  interest  of  those  who  take  the  estate  with 
aotice  of  these  leases  and  covenants  (a).    But  a  covenant  for  perpetual 
renewal,  entered  into  by  a  person  having  a  limited  interest  in  lands, 
does  not  bind  the  estate ;  and  therefore,  if  his  assignee  acquires  the 
'inheritance,  it  is  not  bound  by  the  covenant  (Z>).     The  leaning  of  the  When  not  Per- 
courts  is  against  perpetual  renewals  (c) ;    and  therefore,  in  order  to  ^^  "^  * 
establish  this  construction,  the  intention  must  be  unequivocally  ex- 
i pressed,  and  a  proviso  in  general  terms,  that  the  lease  to  be  granted 
ishall  contain  the  same  covenants  and  agreements  as  the  lease  con- 
Itaining  the  covenant,  has  been  repeatedly  held  not  to  extend  to  the 
covenant  for  renewal  (c?).      An  agreement  in  a  lease  for  lives,  that 
upon  the  renewing  or  inserting  of  any  life  or  lives,  a  certain  sum  shall 
I  be  paid  by  the  lessee,  his  heirs  and  assigns,  to  the  lessor,  his  heirs 
'and  assigns,  does  not  amount  to  a  covenant  for  perpetual  renewal (e). 
A  covenant  in  a  lease  of  land  for  ninety-eight  years,  that  the  lessor 
will  from  time  to  time  renew  the  lease,  and  perfect  such  other  assur- 
ances as  the  lessee  should  reasonably  require  for  strengthening,  con- 
firming and  sure-making  the  demised  premises,  at  such  rents,  and 
under  such  covenants  and  conditions,  as  in  the  lease  were  contained, 
is  not  a  covenant  for  perpetual  renewal  (/).      Where  one,  in  con- 
sideration of  bl.  8s.  in  nature  of  a  fine,  and  of  a  yearly  rent  of  Qs.  9d. 
demised  certain  ground,  with  the  buildings,  &c.,  for  twenty-one  years, 
with  a  proviso  for  distress,  if  the  rent  were  in  arrear  for  fourteen  days; 

(a)  Earl  of  Shelhurne  v.Biddulph,6  Bro.  (d)  4  Jarm.  Prec.  394  (3rd  ed.);   Tritton 

P.  C.  363.  V.  Foote,  2  Bro.  C.  C.  636  ;  2  Cox,  174. 

(6;  Brereton  v.  Tuohcy,  8  Ir.Ch.  R.  190.  (c)  Smyth  V.  Naiigle,  7  CI.  &  Fin.  405; 

(c)  Baynham  v.   Guy's  Hospital,  3  Ves.  1  West,  184. 
298.  (/)  Browne  v.  Tighe,  2  CL  &  Fin.  396. 
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Chap.  VIII. 

Sect.  1. 


When  Per- 
petual. 


What  amounts 
to  a  Breach  of 
a  Covenant  to 
renew. 


and  tlie  lessor  covenanted  at  the  end  of  eighteen  years  of  the  term,  or 
before,  on  request  of  the  lessee,  to  grant  a  new  lease  of  the  premises 
"  for  the  like  fine,  for  the  like  term  of  twenty-one  years,  at  the  like 
yearly  rent,  witli  all  covenants,  grants  and  articles,  as  in  that  in- 
denture were  contained  ;"  it  was  held,  that  this  covenant  was  satisfied 
by  the  tender  of  a  new  lease  for  twenty-one  years,  containing  all  the 
former  covenants  except  the  covenant  for  future  renewal  (^).  Where 
a  lessor  covenanted  to  renew  the  lease  at  the  request  of  the  lessee 
within  the  term;  and  the  lessee  did  not  request,  but  his  executors 
did  ;  the  Lord  Chancellor  (Lord  Macclesfield)  ordered  the  lessor  to 
renew  the  demise  of  the  premises  for  twenty-one  years,  that  being 
the  usual  term,  but  said  that  though  the  new  lease  was  to  be  made  on 
the  same  covenants,  yet  that  that  did  not  take  in  a  covenant  for 
renewing  (h).  A  covenant  for  renewal,  which  is  so  framed  as  to  create 
a  perpetuity  in  the  heirs  of  the  body  of  a  particular  person,  is  in- 
valid (^).  Although  prima  facie,  a  lessor  shall  not  be  taken  to  have 
intended  to  enter  into  a  covenant  for  perpetual  renewal,  yet  if  there 
are  in  the  lease  expressions  indicative  of  such  an  intention,  the  Court 
of  Chancery  will  give  effect  thereto  (k).  A  covenant  to  grant  such 
further  lease  "  as  should  be  desired  by  the  lessee,"  under  the  same 
rents  and  covenants ;  and  a  covenant  to  execute  one  or  more  leases 
under  the  same  rents  and  covenants,  "  and  so  to  continue  the  renewing 
of  such  lease  or  leases"  to  the  lessee  and  his  assigns,  have  been  held 
sufficiently  to  show  the  intention  of  the  parties  to  renew  perpetually  (/). 
Where  a  lease  for  lives  contained  a  covenant  on  the  death  of  either 
of  the  cestui  que  vies  to  execute  a  renewed  lease  at  the  same  rent, 
and  subject  to  the  same  covenants,  "  including  this  present  cove- 
nant :" — held  a  covenant  for  perpetual  renewal,  and  that  the  lessee 
was  entitled  to  have  inserted  in  the  renewed  lease  a  covenant  fori 
renewal  totidem  verbis  with  that  contained  in  the  original  lease,  but ' 
with  the  name  of  the  new  cestui  que  vie  substituted  for  that  of  thCi 
deceased  {m).  In  one  case  it  was  held  that  a  lessor  and  his  ancestors 
had,  by  their  own  acts  of  successive  renewals,  construed  a  covenant  in  a 
lease  for  lives  to  be  for  a  perpetual  renewal,  and  that  he  was  therefore! 
bound  by  \i{n).  But  in  a  subsequent  case,  this  method  of  construing 
the  covenant  by  the  equivocal  acts  of  the  parties  was  repudiated  (o). 
If  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  be  con- 


ig)  Tggulden  v.  Mat/,  7  East,  237;  3 
Smith,  269 ;  2  New  R.  419  ;  9  Ves.  331. 

(h)  Hide  V.  Skinner,  2  P.  Wms.  197. 
Lord  Hardwicke,  in  a  subsequent  case, 
said  this  decision  could  not  be  considered 
as  an  authority  upon  the  subject,  being 
rather  like  an  award  and  a  compromise 
than  a  decree.     3  Atk.  448. 

(i)  Hope  V.  T/ie  Mayor,  ^-c,  of  Gloucester, 
7  De  G.,  M.  &  G.  647  ;  25  L.  J.,  Ch.  14-5  ; 
2  Jur.  N.  S.  27. 


(k)  Hare  v.  Burgess,  4  Kay  &  J.  45 ;  27 
L.  J.,  Ch.  86. 

(0  Bridges  v.  Hitchcock,   1   Bro.   P.  C 
522  ;  Furnival  v.  Crewe,  3  Atk.  83. 

(m)  Hare  v.  Burgess,  4   Kay  &  J.  45  ] 
27  L.  J.,  Ch.  86. 

(n)  Cooke  \.  Booth,  Covnp..8\9. 

(o)  Baiptham  v.    Guy's   Hospital,   3   Ves  | 
298  ;  Eaton  v.   Lyon,    Id.  694  ;  Iggnlden  v 
May,  9  Ves.  331  ;  7  East,  237;  3  Smith  1 
269  ;  2  New  R.  449. 
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iyed  in  trust  for  A.  for  life,  and  A.  covenant  to  use  his  utmost  en-    Chap.  VIII. 

javours,  as  often  as  any  of  the  persons  on  whose  lives  the  premises  ^^^'    

e  held  shall  die,  to  renew  the  same  by  purchasing  of  the  lord  of  the 
e  a  new  life  in  the  room  of  such  as  shall  fail,  it  is  no  breach  of  the 
nenant,  if  upon  one  of  the  lives  failing  he  procure  a  renewal  upon 
s  own  life(p).  A  sum  falling  short  of  three  years'  annual  value  of 
emises,  calculated  on  the  rack  rent,  is  not  an  unreasonable  fine  for 
16  renewal  of  a  lease  by  the  Duchy  of  Cornwall ;  and  therefore  the 
ssee  having  covenanted  in  an  under-lease  to  do  his  utmost  endea- 
lurs  to  procure  a  renewal  of  the  letters-patent,  on  either  of  three 
istui  que  vies  dying,  commits  a  breach  of  his  covenant  by  not  paying 
ich  a  fine  demanded  for  a  renewal  (q). 


new. 


Sect.  2. — Forfeiture  of  Right  to  renew. 
Where  it  was  covenanted  that  the  lessor  would  renew  whenever  What  Acts  will 
ly  life  or  lives  dropped,  provided  that  if  the  lessee,  his  executors  or  feimre  of  the" 
Iministrators,  upon  or  after  the  death  of  any  of  the  life  or  lives,  should  Riglit  to  re- 
'fuse  or  neglect  to  renew  the  said  lease,  or  make  application  therein, 
!•  tender  such  new  lease,  and  pay  or  tender  a  certain  fine,  then  the 
identure  should  be  void  ;  it  was  held,  that  by  such  neglect  the  lessee 
')rfeited  his  right  of  renewal,  and  might  be  ejected  for  not  applying 
hen  the  first  life  dropped  (r).  A  covenant  in  a  corporation  lease  to 
!new  upon  the  falling  in  "  of  one  life  for  ever,"  cannot  be  extended 
)  the  case  where  two  are  suffered  to  fall  in,  although  a  compensation 
e  offered  (s).  Where  A.  and  B.  covenanted  in  a  lease  for  sixty-one 
3ars,  that  at  any  time  within  one  year  after  the  expiration  of  twenty 
ears  of  the  said  terra  of  sixty-one  years,  upon  the  request  of  the 
•ssee  and  his  paying  6Z.  to  the  lessors,  they  would  execute  another 
:ase  of  the  premises  unto  the  lessee  for  and  during  the  further  term 
f  twenty  years,  to  commence  from  and  after  the  expiration  of  the 
lid  term  of  sixty-one  years,  &:c.,  and  so  in  hke  manner  at  the  end 
nd  expiration  of  every  twenty  years  during  the  said  term  of  sixty- 
ne  years,  for  the  like  consideration  and  upon  the  like  request,  would 
xecute  another  lease  for  the  further  term  of  twenty  years,  &c.,  to 
ommence  at  and  from  the  expiration  of  the  term  then  last  before 
ranted,  &c. ;  it  was  held,  that,  under  this  covenant,  the  lessee  could 
ot  claim  a  further  term  at  the  end  of  the  last  term  of  twenty  years 
1  the  lease,  where  he  had  omitted  to  claim  a  further  term  at  the  end 
f  the  first  and  second  twenty  years  in  the  lease  {t).  Where  the  lessee 
as  not  performed  his  covenants  to  repair  and  insure,  the  court  will 
ot  decree  a  specific  performance  of  a  perpetual  covenant  to  renew 

(p)   Scudamore   v.   Slralton,   1    Bos.  &  P.  (?)   Baynham   v,  Guy's   Hospital,  3    Ves. 

55.  295;  £ofojz  V.  Lyon,  Id.  690. 

(?)  Simpson   v.   Clayton,   4  Bing.,  N.  C.  {s)  3  Bro.  C.  C.  529. 

5S  i  6  Scott,  469.  (/;  Ruhery  v.  Jervoise,  1  T.  R.  229. 
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Chap.  VIII.  "  provided  the  rent  should  have  been  paid  and  the  covenants  kept"  (u). 
^^■'^'^-  ^'  So  where  the  covenant  was  to  renew  at  the  end  of  tlie  term  "  if  it 
sliould  not  be  sooner  determined  by  the  lessee's  acts  or  defaults"  (.r). 
Wiiere  there  was  a  lease  for  twenty-one  years  at  1/.  rent,  with  a 
covenant  to  tlie  tenant  to  renew  from  twenty-one  years  to  twenty-one 
years,  to  make  up  ninety -nine  years;  and  at  the  expiration  of  the  first 
term  an  arrear  of  rent  being  due,  and  no  apj^lication  bein^-  made  for  a 
renewal,  the  lessor  brought  an  ejectment  and  obtained  judgment  and 
possession  ;  on  a  bill  filed  in  Chancery,  a  renewal  was  decreed,  on 
payment  of  the  rent  in  arrear  and  interest ;  the  delay  being  accounted 
for,  and  there  being  no  neglect  on  the  part  of  the  lessee,  or  prejudice 
to  the  lessor  {y).  Equity  will  not  relieve  a  lessee  for  the  consequences 
of  his  laches  in  not  applying  for  a  renewal  within  the  prescrihed 
period ;  and  ignorance  of  the  death  of  a  cestui  que  vie  is  not  an  excuse 
for  neglect  to  renew  (r). 


Sect.  3. — Renewal  hy  Minors,  Lunatics  and  Married  Women. 
Renewal  in  the       Where  guardians  of  minors,  committees  of  lunatics,  married  women 

Case  of  Mi-  • 

nors,  &c.  ^^^d  infants  are  concerned,  and  a  renewal  of  leases  is  required,  ex- 

isting leases  may  be  surrendered  and  new  leases  granted  by  direction 
of  the  Courts  of  Equity  (a).  Where  a  lunatic  is  bound  by  cove- 
nant to  renew  a  lease,  the  expenses  of  applying  to  the  court  under  1 
Will.  4,  c.  65,  must  be  borne  by  the  lunatic's  estate  (b).  But  the 
lessee  should  apply  to  the  committee,  and  leave  him  to  apply  to  the 
court  (c).  Where  a  person  bound  by  covenant  to  renew  a  lease  if 
required  "at  the  costs  and  charges  in  all  things"  of  the  lessee,  sub- 
sequently devised  the  land  in  strict  settlement,  and  died  pending  the 
arrangements  for  a  renewal,  leaving  the  first  person  entitled  to  an 
estate  of  inheritance  under  his  will  an  infant,  so  that  it  was  necessary 
to  institute  a  suit  in  Chancery  to  obtain  a  renewal  of  the  lease : — held, 
that  the  costs  of  the  suit  must  be  paid  out  of  the  estate  of  the  co- 
venantor, because  it  had  been  rendered  necessary  by  his  own  act  done 
subsequently  to  entering  into  the  covenant  (rf). 


Sect.  4. — Renewal  without  Surrender  of  Under-leases. 

4  Geo.  2,  c.  28,       By  4  Geo.  2,  c.  28,  s.  6,  after  reciting  "  that  whereas  many  persons 
,    ,        hold  considerable  estates  by  leases  for  lives  or  years,  and  lease  out 

Renewal  wnere  .  "^  „ 

there  are  Uri-     the  same  m  parcels  to  several  under-tenants ;  and  whereas  many  oi 

der-leases. 

(m)  Job  V.  Banister,  2  Kay  &  J.  37'1' ;  26  (s)  4  Jarm.  Free.  397,  398  (3rcl  ed.). 

L.  J.,  Ch.  125  ;  3  Jur.  N.  S.  93.  (a)  11    Geo.  4   &    1   Will.  4,  c.  m,  ss. 

(.r)   Thonipson  v.  (iiiyoii,  5  Sim.  GS  ;  cited  12 — 20;  ante,  39,  40. 

2  K.  &  J.  381.  '  (l>)   E.v  parte  Barnes,  17  L.  J.,  Ch.  436. 
((/)   Rawston    V.    Belli  ley,    4    Bro.    P.    C.             (r)   Re  Donliiii,  2  Connor  &  Lrv/sou,  232. 

415  ;   Slalliam  v.  Liverpool  Docks    Trustees,  (d)    H'orDium  v.   Ld.   Dacre,  2  Kay  &  J. 

3  Y.  &  J.  565.  437. 
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hose  leases  cannot  by  law  be  renewed  without  a  surrender  of  all  the    Chap.  VIII. 

inder-leases  derived  out  of  the  same,  so  that  it  is  in  the  power  of  any  ^^-^t.  4. 

mch  under-tenants  to  prevent  or  delay  the  renewal  of  the  principal 
■  ease  by  refusing  to  surrender  their  under-leases,  notwithstanding  they 
lave  covenanted  so  to  do,  to  the  great  prejudice  of  their  immediate 
'andlords  the  first  lessees;  for  preventing  such  inconveniences,  and  for 
making  the  renewal  of  leases  more  easy  for  the  future,"  it  is  enacted, 
'  that  in  case  any  lease  shall  be  duly  surrendered  in  order  to  be 
enewed,  and  a  new  lease  made  and  executed  by  the  chief  landlord  or 
andlords,  the  same  new  lease  shall,  without  a  surrender  of  all  or  any 
ithe  under-leases,  be  as  good  and  valid  to  all  intents  and  purposes  as 
fall  the  under-leases  derived  thereout  had  been  likewise  surrendered 
it  or  before  the  taking  of  such  new  lease ;  and  all  and  every  person 
md  persons  in  whom  any  estate  for  life  or  lives,  or  for  yeans,  shall 
from  time  to  time  be  vested  by  virtue  of  such  new  lease,  and  his,  her 
land  their  executors  and  administrators,  shall  be  entitled  to  the  rents, 
'covenants  and  duties,  and  have  like  remedy  for  recovery  thereof;  and 
the  under-lessees  shall  hold  and  enjoy  the  messuages,  lands  and 
tenements,  in  the  respective  under-leases  comprised,  as  if  the  original 
lieases,  out  of  which  the  respective  under-leases  are  derived,  had  been 
still  kept  on  foot  and  continued  ;  and  the  chief  landlord  and  landlords 
shall  have  and  be  entitled  to  such  and  the  same  remedy  by  distress 
or  entry  in  and  upon  the  messuages,  &:c.  for  the  rents  and  duties  re- 
served by  such  new  lease,  so  far  as  the  same  exceed  not  the  rents 
and  duties  reserved  in  the  lease  out  of  which  such  under-lease  was 
derived,  as  they  would  have  had  in  ca,se  such  former  lease  had  been 
still  continued,  or  as  they  would  have  had  in  case  the  respective 
under-leases  had  been  renewed  under  such  new  principal  lease." 
Where  premises  were  demised  and  underlet,  and  the  first  tenant 
surrendered  his  lease,  and  took  a  new  one  with  similar  covenants,  but 
the  under-tenant  continued  in  possession  and  never  surrendered,  it 
was  doubted  whether  special  covenants  in  the  new  lease,  co-extensive 
with  those  in  the  old,  could  be  enforced  by  the  new  landlord  against 
the  under-tenant  as  "  duties  reserved,"  by  the  second  lease  under  the 
statute  (e). 

It  has  "long  been  an  established  practice  to  consider  those  who  are  Tenant  Right 
m  the  possession  of  lands  under  leases  for  lives  or  years,  particularly 
from  the  crown,  colleges,  &c.,  as  having  an  interest  beyond  the  sub- 
sisting term  :  and  this  interest  is  usually  denominated  "  the  tenant 
right  of  renewal,"  which  though  not  any  certain  or  even  contingent 
estate,  there  being  no  means  of  compelling  a  renewal,  yet  it  is  so 
adverted  to  in  all  transactions  relative  to  leasehold  property,  that  it 
mfluences  the  price  in  sales,  and  is  often  an  inducement  to  accept  of 
it  in  mortgages  and  settlements, 

(e)  Doe  d.  Pal/c  v.  Marchetli,  1  B.  &  Ad.  715  ;    IVootley  v.  Gregory,  2  Y.  &  J.  536. 
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Sect.  1 . — Different  kinds  of  Rents. 

Rent  (redditus)  is  a  retribution  or  compensation  for  the  lands  demised. 
It  is  defined  to  be  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  coi'poreal :  and  may  be  regarded  as  of  a  twofold  nature : — 
first,  as  something  issuing  out  of  the  land,  as  a  compensation  for  the 
possession  during  the  term  ;  and,  secondly,  as  an  acknowledgmeiU 
made  by  the  tenant  to  the  lord  of  his  fealty  or  tenure  (a) :  this  distinc- 
tion should  be  carefully  kept  in  sight.  Rent  must  always  be  a  profit ; 
yet  there  is  no  occasion  for  it  to  be,  as  it  usually  is,  a  sum  of  money ; 
for  spurs,  capons,  horses,  corn  and  other  matters,  may  be,  and  occa- 
sionally are,  rendered  by  way  of  rent  (&) :  it  may  also  consist  in  services 
and  manual  operations ;  as  to  plough  so  many  acres  of  ground,  and 
the  like ;  which  services,  in  the  eye  of  the  law,  are  profits  (c).  This 
profit  must  also  be  certain — or  that  which  may  be  reduced  to  a  cer- 
tainty by  either  party  :  it  must  also  issue  yearly,  though  there  is  no 
occasion  for  it  to  issue  every  successive  year, — it  may  be  reserved 
every  second,  third  or  fourth  year, — yet  as  it  is  to  be  produced  out  of 
the  profits  of  lands  and  tenements,  as  a  recompense  for  being  per- 
mitted to  hold  and  enjoy  them,  it  ought  to  be  reserved  yearly,  because 
those  profits  annually  arise  and  are  annually  renewed  :  it  must  issue 
out  of  the  thing  granted,  and  not  be  part  of  the  land  or  thing  itself, 
wherein  it  differs  from  an  exception  in  the  grant,  which  is  always  of 
part  of  the  thing  granted  {d).     But  a  royalty  payable  to  a  landlord 


(a)  Bradby,  24;  2  Blac.  Com.  41 
Lit.  142  a;  Gilb.  Rents,  9. 
(i)  1  Inst.  142  a. 


Co.  ( c)  Doe  d.  Edney  v.  Benham,  7  Q.  B.  976. 

{(1)  Ante,  120. 
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pon   the   bricks  wliich    are    made    out    of  a    brickfield,  is  a    rent,   Chapter  IX. 

llthough  it  is  not  paid  for  the  renewing  produce  of  the  land,  but  for  1_1 — 

iirposes  of  the  land  itself,  which  is  gradually  exhausted  by  the 
orking(e).  Such  a  rent  may  be  distrained  for(/).  It  must  neces- 
uily  issue  out  of  lands  and  tenements  corporeal  merely ;  that  is, 
om  some  inheritance  whereunto  the  owner  or  grantee  of  the  rent 
lay  have  recourse  to  distrain  (f/).  It  may  be  granted  out  of  a  re- 
lainder  or  reversion,  and  will  take  effect  when  such  remainder  or 
n'ersion  comes  into  possession  (h).  The  lessee  of  tithes,  advowsons 
r  any  incorporeal  hereditaments,  is  liable  to  an  action  for  the  gross 
im  or  sums  agreed  upon  for  the  use  and  enjoyment  but  not  for 
rent"  {i). 

There  are  at  common  law  three  sorts  of  rents  : — rent-service,  rent-  Rent-service, 
harge  and  rent-seek.  Rent-service  is  so  called  because  it  has  some 
arporeal  service  incident  to  it,  as  at  the  least  fealty  (j).  The  copy- 
lold  rents  paid  by  the  tenants  of  a  manor  to  the  lord,  for  their  tene- 
lents  holden  by  copy  of  the  court-roll,  having  fealty  incident  to  them, 
re  in  their  very  nature  rent-service  {k). 

A  rent-charge  is  where  land  is  charged  with  a  rent  by  deed  or  will  Rent-charges. 
ith  power  to  distrain  for  the  same,  but  the  owner  of  such  rent  has  no 
'\ersion  in  the  land  ;  as  where  a  person  conveys  to  another  land  in 
e  simple,  reserving  a  certain  rent  payable  thereout,  with  a  clause  of 
istress,  that  if  the  rent  be  in  arrear  or  behind  for  a  specified  number 
t  days  it  shall  be  lawful  to  distrain  for  the  same  :  in  such  case  the 
nd  is  liable  to  the  distress,  not  of  common  right,  but  by  virtue  of 
le  clause  in  the  deed  ;  and  therefore  it  is  called  a  rent-charge, 
r'oause  in  this  manner  the  land  is  charged  with  a  distress  for  the 
lyment  of  it  (/) :  a  fee-farm  rent  is  a  rent-charge  reserved  on  a  grant 
1  fee ;  the  name  is  founded  on  the  perpetuity  of  the  rent  or  service, 
id  not  on  the  amount  (w). 

Rent-seek  (redditus- siccus)  or  barren  rent,  is  in  effect  nothing  more  Rent-seek, 
lan  a  lent  reserved  by  deed  or  will,  but  icithout  amj  clause  of  dis-  Rack-rent.^" 
ess ;  and  differs  from  a  rent-charge  only  in  being  reserved  without  a 
ause  of  distress  [n).     Rents  of  assize  are  the  certain  established  rent 

the  freeholders  and  ancient  copyholders  of  a  manor,  and  which 

innot  be   departed   from  :    those  of  the  freeholders   are  frequently 

illed  chief-rents,  and  both  sorts  are  indifferently  denominated  quit- 

;nts,  because  thereby  the    tenant    goes  quit  and  free  of  all   other 

ivices  (o).     Payment  of  an  unvaried  rent  for  a  long  series  of  years 

(e)  Reg.  V.  Westhrnok,  10  Q.  B.  178.  Bradbury  v.  Wriaht,  2  Doug.  628. 

(/)  Daniel  v.  Grade,  6  Q.  B.  145.  {nt)  Co.  Lit.  14.3  b,  n.C^)  ;  The  Governors 

ig)  Gilb.  Rents,  20.  of  Christ's   Hospital  v.   Ilarrild,   2  M.  &  G. 

(h)  Capeir sense,  1  Co.  R.  62  b  ;  Co.  Lit.  713,  n. ;  Smith,  L.  &  T.  89,  n.  (2). 

a;  Gilb.  Rents,  23.  («)  Gilb.  Rents,  38  ;  but  a  right  to  dis- 

(j)  Co.  Lit.  47  a  ;  Gilb.  Rents,  24.  train   for  such  rent  is   given  by  4  Geo.  2, 

;  (j)  Co.  Lit.  87  b  ;  Gilb.  Rents,  9.  c.  28,  s.  .5  ;  post,  322. 

'  (/f)  Laugher  \.  Humphrey,  Cro.  Eliz.  .'524.  (o)  2    Blac.  Com.  41  ;  Gilb.  Rents,  38; 

(0  Co.  Lit.  143  b  ;  Gilb.  Rents,  17,  38  ;  Co.  Lit.  144,  Harg.  n.  (.5). 

Y 
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Chapter  IX.   to  the  lord  of  a  manor,  is  evidence  only  of  a  title  to  the  rent  (which  is 

^^-Jj presumed  to  be  a  quit-rent),  but  not  to  the  land  in  respect  of  which 

the  rent  is  paid  {(j).     Rack-rent  is  a  rent  of  the  full  annual  value  of 
the  tenement,  or  near  it(r). 
Fore-hand  A  fine  or  premium  given  by  the  lessee  to  the  lessor  at  the  time  of 

Rents  ur  lines.  jg]^jj-,„.  q,.  j-enevving  a  lease  is  in  the  nature  of  a  fore-hand  rent,  and 
has  been  considered  as  an  improved  rent(s).  In  the  case  of  renewal 
of  a  lease  by  an  ecclesiastical  corporation,  if  an  accident,  which  has 
not  happened  from  their  fault  or  that  of  the  tenant,  delay  the  lease, 
yet  if  it  be  not  completed  till  a  new  member  comes  in,  he  shall  have 
his  proportion  of  the  fine  (s). 
Rent  payable  Sometimes  rent  is  made  payable  from  quarter  or  quarter  or  other- 
wise in  advance.  A  distress  may  be  made,  or  an  action  maintained 
for  such  rent,  as  soon  as  it  becomes  payable,  according  to  the  terms 
of  the  demise  (t).  Such  reservation  should  be  clearly  expressed  to 
be  payable  from  time  to  time  in  advance  :  otherwise  it  may  perhaps 
be  construed  as  applicable  to  the  first  quarter  only  {u).  Where 
premises  were  let,  "  the  yearly  rent  to  be  110/.  and  to  be  payable  in 
advance  if  the  landlord  required  the  same,"  nothing  being  said  as  to 
the  days  of  payment ;  after  a  quarter  had  expired  the  landlord  de- 
manded a  quarter's  rent  only  : — held,  that  he  was  not  entitled  to  dis- 
train for  the  whole  110/.  {x). 
12  Car.  2,  The  statute  for  abolishing  military  tenures,  12  Car.  2,  c.  24,  s.  6^ 

Distress  for        provides  that  nothing  therein  contained  shall  be  construed  to  takei 
Rent-service,     away  any  rents   certain,  or   other  service   incident  or   belonging  t0i 
tenure  in  common  socage,  or  the  fealty  and  distress  incident  there*  j 
unto  ;  and  that  such  relief  shall  be  paid  in  respect  of  such  rents  as  Is 
paid  in  case  of  a  death  of  a  tenant  in  common  socage. 
4  Geo.  2,  c.  28,       By  4  Geo.  2,  c.  28,  s.  5,  all  persons  may  have  the  like  remedy  by  I 
for  Rent-'seck     distress  and  by  impounding  and  selling  the  same,  in  cases  of  rent- 
^^'  seek,  rents  of  assize  and  chief-rents,  which  had  been  duly  answered 

or  paid  for  the  space  of  three  years  within  the  space  of  twenty  years 
before  the  first  day  of  the  then  present  session  of  parliament,  or  sAowWj 
be  thereafter  created,  as  in  the  case  of  rents  reserved  upon  lease  {y)\ 
The  three  years  mentioned  in  the  act  during  which  rents-seek,  &c. 
existing  at  the  time  of  its  passing  must  have  been  paid,  need  not  btl 
consecutive  (z)  :  a  previous  fee-farm    rent  may   be  distrained  for  i: 
brought  within  this  section  («). 

(?)  Doe  d.  Whittick  V.  Johnson,  Gow,  173.  Hopkins  v.  Helmore,  8  A.  &  E.  463  ;  3  N| 

(r)  2  Blac.  Com.  42.  &  P.  453. 

{s)  Irish  Society  v.  Needham,  1  T.  R.  486  ;  {x)   Clarke  v.  Holford,  2  C.  &  K.  540. 

Southall  V.  Leadbefler,  3  T.  R.  461 ;  Wynne  (ij)  3  Blac.  Com.  43. 

V.  Bainpton,  3  Atk.  473.  (2>  Muigrave  v.  Emmerson,  10  Q.  B.  32(1 

(0  Jenner  v.  Clcgg,  1   Moo.  &   R.  213;  (a)  Ibid.;  Bradbury  v.    Wright,  •l'Do^\ 

Lee  V.  Smith,  9  Exch.  662.  624. 

(«)    Holland    v.    Falser,    2    Stark.    161  ; 
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^  ^  .  -  _.  Chapter  IX. 

feECT.  2.  —  Keservahons  uj  Kent.  Sect.  2. 


I 


(a)  How. 

Tiie  usual  formal  reddendum  in  a  lease  («)  is  not  essential ;  for  any  Formal  ReJ- 
xpressions  showing  the  intention  of  the  parties  that  a  rent  shall  be  [.^33^""^  """'^" 
iayable  will  be  a  sufficient  reservation  (b);  but  still  the  reservation  of 
ent  ought  to  be  certain  as  to  the  amount  and  the  time  when  pay- 
ble(c) :  if  there  be  any  thing  in  the  reservation  by  which  the  amount 
f  the  rent  may  be  ascertained,  this  will  be  as  good  as  if  the  sum 
self  were  clearly  specified,  Id  cerium  est  quod  certmn  reddi  potest  (d). 
"hus  where  the  proprietor  of  a  house,  and  of  a  marl  pit  and  brick 
line,  demised   the  house  by  unwritten  agreement  to  D.  from  a  day 
amed,  and  it  was  at  the  same  time  agreed  between  them,  without 
riting,  that  D.  should  take  the  marl  pit  and  the  brick  mine,  and  should 
ay  quarterly,  at  the  usual  quarter-days,  8c/.  per  solid  yard  for  all  the 
'larl  that  he  got,  and  \s.  Sd.  per  thousand  for  all  the  bricks  that  he 
lade.     D.  took  the  marl  and  made  bricks  accordingly,  and  paid  the 
tipulated   sums  for  a  time;  but  they  afterwards  fell  into  arrear: — 
eld,  that  the  agreement  for  the  marl  pit  and  brick  mine  was  a  de- 
mise of  the  land  from  year  to  year,  at  a  rent  capable  of  being  ascer- 
lined    with    certainty,   and    for    which    therefore    the    lessor    might 
i strain  (e). 

Rent  may  be  reserved  to  commence  Before  the  lessee  is  to  enter  Rent  may  com- 
, pen  the  enjoyment  of  the  land  :  thus  where  a  man  made  a  lease  of  En?oyment!*^ 
Mackacre  to  commence  in  futuro,  and  of  Whiteacre  to  begin  in 
iiesenti,  rendering  rent  payable  at  Michaelmas  before  the  com- 
lencement  of  the  term  in  Blackacre ;  it  was  held  to  be  a  reservation 
nmediately ;  for  it  was  but  one  entire  rent,  and  as  such  was  payable 
ccording  to  the  reservation  (/).  A  subsequent  agreement  may  by 
elation  operate  to  make  a  reservation  of  rent  from  the  beginning  (^). 
t  is  not  uncommon  for  the  rent  to  be  reserved  payable  from  time  to 
me  in  advance  (A).     . 

Properly  speaking,  a  rent  can  be  reserved  out  of  no  inheritance.  From  what 
ut  such  as  is  manurable,  as  it  is  called,  or  upon  which  the  lessor  may  ^"^  '""''^ 
liter  to  distrain  (i) :  a  lease  of  the  vesture  or  herbage  of  the  land, 
eserving  rent,  is  good,  because  the  lessor  may  come  upon  the  land 
-)  distrain  the  lessee's  beasts  feeding  thereon  ;  but  a  reservation  of 
rass,  herbage,  or  other  vesture  of  the  land,  would  be  bad,  because 
tiey  are  part  of  the  thing  demised  {k).     There  is  this  difference  be- 

(a)  Ante,  102.  (e)  Daniel  v.  Grade,  6  Q.  B.  14-5;  and 

(6)  Gilb.  Rents,  30,  33  ;    Doe  d.  Rains  v.  see  Pollitt  v.  Forrest,  11  Q.  B.  949  ;  Bowers 

nelkr,  4  C.  &  P.  3.  v.  Nixon,   12  Q.  B.  546  ;   Edmonds  v.  East- 

(c)  Parker    v.    Harris,    1    Salk.   262;     4  ivood,  2  H.  &  N.  811,  826,  Channell,  B. 
lod.  79  ;  Lit.  s.  213  ;  Gilb.  Rents,  9.  (  /  )  Gilb.  Rents,  25. 

(d)  Orbi/ \.  Mohun,    2   Vern.  531,  542;  (g)  M'Leishv.  Tate,  Cowp.  781. 
Freen..    291;   3   Bro.   P.   C.    248;  Gilb.  (h)  Ante,  322. 

q-  R.  45;  Gilb.   Rents,   9,    10;  Co.  Lit.  (i)  Gilb.  Rents,  20. 

'•>  a,  142  a.  (A-;  Co.  Lit.  47,  142  a  ;  Gilb.  Rents,  26. 

y2 


issue. 
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Chapter  IX.    tweeii  a  reservation,  which  is  always  of  a  thing  not  in  being,  bj 
^^^'^'  ^'       newly  created  or  reserved  out  of  the  land  or  tenement  demised  ;  aii 
an  exception,  which  is  ever  a  part  of  the  thing  granted,  and  of  a  thii|- 
in  being  (/). 

"VVliere  Reser-        There  is  a  difference  between  a  rent  reserved  entire,  upon  a  demi; 

tire  oTseve nil.'  "^  Several  things  in  the  same  lease,  and  where  the  rent  is  not  at  fii: 
reserved  entire,  but  upon  the  reservation  is  several,  and  apportion  I 
to  the  several  things  demised :  for  instance,  if  a  lease  be  made  f 
several  houses,  rendering  the  annual  rent  of  5/.  at  the  two  usual  feas 
— viz.  for  one  house  31.,  for  another  10^.,  and  for  the  rest  of  the  houiij 
the  residue  of  the  said  rent  of  5/. — with  a  clause  of  re-entry  into  1 
the  houses  for  non-payment  of  any  parcel  of  the  rent ;  this  is  but  ce 
reservation  of  one  entire  rent;  because  all  the  houses  were  leased,  ai 
the  5/.  was  reserved  as  one  entire  rent  for  them  all,  and  the  "  vi" 
afterwards  does  not  alter  the  nature  of  the  reservation,  but  only  t- 
clares  the  value  of  each  house  (m) :  but  if  the  lease  had  been  of  thie 
houses,  rendering  for  one  house  3^.,  for  another  20^.,  and  for  the  tbid 
20s.,  with  a  condition  to  re-enter  into  all  for  the  non-payment  of  ry 
parcel;  these  are  three  several  reservations,  and  in  the  nature  of  tine 
distinct  demises :  and  each  house  in  this  case  is  only  chargeable  vlh 
its  own  rent;  the  entire  sum  being -not  at  first  reserved  out  of  all  le 
houses  demised,  and  afterwards  apportioned  to  the  several  hoi 
according  to  their  respective  value,  as  in  the  former  case ;  but 
particular  sums  were  at  first  reserved  out  of  the  several  houses, 
therefore  the  non-payment  of  the  rent  of  one  house  could  be  no  CESe 
of  entry  into  another  (/i).  If  two  or  more  hereditaments  be  demed 
by  one  lease  at  distinct  rents,  each  is  charged  only  with  its  im 
rent(o).  Where  there  is  a  demise  of  premises,  and  an  entire  nt 
reserved,  if  any  part  of  the  premises  could  not  be  legally  demised,  he 
whole  demise  is  void  (p).  But  in  an  action  for  rent  upon  an  indenire 
of  demise;  the  defendant  having  pleaded  that  prior  to  the  makin  of 
the  demise  the  plaintiff  had  demised  two  roods,  part  of  the  denied 
premises,  to  A.,  which  demise  to  A.  was  still  in  force,  whereby  thde- 
fendant  was  kept  out  of  possession  of  that  part  of  the  demised  prentes 
and  was  prevented  from  having  all  the  profit  and  advantage  he  oier- 
wise  would  have  had  thereout: — held,  no  answer  to  the  claim  foiihe 
entire  rent  reserved  ;  the  demise  to  the  defendant,  which  was  n  ier 
seal,  operating  as  a  lease  in  possession  of  all  that  part  of  the  1  ids 
of  which  the  lessor  had  the  possession  at  the  time  of  the  demise,  md 
as  a  lease  of  the  reversion,  with  the  rent  incident  thereto,  of  that  art 
of  the  lands  of  which  the  lessor  had  not  the  possession,  and  the  by 

(0   Ante,  120.  (o)    Tanfield  v.   Rogers,  Cro.    Eliz.  41  ; 

(m)  Gilb.  Rents,  34.  Gilb.  Rents,  36. 

{n)  Gilb.  Rents,  35.  {p)  Doe  d.  Griffith  v.  Llot/d,  3  E^p  8. 
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convev'inff  to  the  defendant  the  whole  Interest  in  respect  of  which  the   Chapter  IX 

*"  S  E  C  T     2 

entire  rent  was  reserved  {(j). 

Formerly  it  was  much  the  practice  to  reserve  the  rent  payable  on  Reservation  o 
two  alternate  days,  as  on  the  usual  feasts  or  days  of  payment,  or  '^  ^"^"^  ^  ^^ 
within  a  certain  number  of  days  afterwards  (r).  But  this  was  attended 
with  serious  inconveniences (s)  and  has  fallen  into  disuse;  and  rent  is 
now  always  reserved  on  a  day  certain,  although  there  is  generally  a 
condition  or  proviso  for  reentry  on  non-payment  within  a  specified 
number  of  days  after  the  day  appointed. 

Sometimes  also  rent  is  reserved   to  be  paid   in  advance  (0;    and  Reservation  c 
when  that  is  intended  to  be  the  case,  it  should  be  clearly  expressed  yam-e, 
whether  the  payment  in   advance   is  intended   to  be  of  the  current 
quarter  from  time  to  time  during  the  whole  term,  or  the  first  payment 

only  {u)- 

A  restriction  occurs  with  regard  to  college  leases,  created  by  statute  Reservation  c 
18  Eliz.  c.  6  (.r),  by  which  it  is  directed  that  one-third  of  the  old  rent 
then  paid  should  for  the  future  be  reserved  in  wheat  or  malt,  reserving 
a  quarter  of  wheat  for  each  65.  8''^,  or  a  quarter  of  malt  for  every  bs., 
or  that  the  lessees  should  pay  the  same  according  to  the  price  that 
wheat  and  malt  should  be  sold  for  in  the  market  next  adjoining  to  the 
respective  colleges,  on  the  market-day  before  the  rent  becomes  due. 
This  sagacious  plan  is  said  to  have  been  the  invention  of  Lord  Trea- 
surer Burleigh  and  Sir  Thomas  Smith,  then  principal  Secretary  of 
State;  who,  observing  how  greatly  the  value  of  money  had  sunk,  and 
the  price  of  all  provisions  risen,  by  the  quantity  of  bullion  imported 
from  the  newly-found  America,  devised  this  method  for  upholding  the 
revenues  of  colleges.  Their  foresight  and  penetration  have  in  this 
respect  been  very  apparent.  The  corn-rent  has  made  the  old  rent 
approach  in  some  degree  nearer  to  its  present  value ;  otherwise  it 
would  seem  that  the  principal  advantage  of  a  corn-rent  is  to  secure 
the  lessor  from  the  effect  of  a  sudden  scarcity  of  corn  (3/).  If  the 
reservation  be  of  corn — as  in  the  case  of  an  hospital  renewed  lease, 
where  the  reddendum  was  "so  many  quarters  of  corn"— it  will  be 
understood  to  mean  legal  quarters,  reckoning  the  bushel  at  eight  gal- 
lons [z).  A  reservation  of  eight  bushels  of  grain  in  lieu  of  one  quarter 
is  good,  because  it  is  all  one  in  quality,  value  and  nature  (a).  In  a 
lease  of  land  for  twenty-one  years  from  the  25th  of  March,  1848,  it 
was  covenanted  that  the  lessee  should  pay  a  stipulated  sum  for  the 
first  year,  wnth  a  proviso  that  the  rent  for  each  subsequent  year  of  the 

(?)  Ecclesiastical  Commissioners  of  Ireland  (aO  This   statute  is  specially   exempted 

V.  O'Connor,  9  Ir.  Com.  L.  R.  242.  from  the  operation  of  39  &  40  Geo.  3,  c.  41, 

(r)  Anon.,  2  Show.  77.  by  s.  7  of  that  act. 

(s)  Gilb.  Rents,  52,  53  ;   Clun's  case,  10  (y)  2  Blac.  Com.  322. 

Co.  R.  127;  Biggin  v.  Bridge,  3  Keb.  534.  {z)   The  Master,  8fC.  of  St.  Cross  v.  Ld. 

(t)  Ante,  322.  Howard  de  Walden,  6  T.  R.  338. 

(«)    Holland  v.   Falser,    2    Stark.    161  ;  (a)  Mountjoy's  case,  5  Co.  R.  3  b  ;  Sug. 

""Pfiins  V.  Hehnore,  8  A.  &  E.  463  ;   3  N.  Pow.  797. 
a  r.  453. 
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Chapter  IX.  term  should  be  reduced  or  increased  according  to  "  the  average  pri( 

"-'- —  of  wheat  in  any  one  year  of  the  said  term,"  such  average  "  to  be  take 

and  ascertained  from  the  then  current  year's  averages,  which  we 
taken  in  the  month  of  January  in  every  year  under  and  by  virtue  " 
the  Tithe  Commutation  Act,  6  &  7  Will.  4,  s.  56,"  which  is  the  resi. 
of  the  sales  "  during  seven  years  ending  on  the  Thursday  next  befo 
Christmas-day  then  next  preceding;"   it  was  held,  that  the  rent  mig, 
be  computed  according  to  such  septennial  average  so  published  in  ea  i 
year  (a). 

(b)   Construction  of  Reservations.  I 

Construction  Where  there  are  special  days  of  payment  mentioned  in  the  reddf  - 

tions generally.  t^uHij  the  rent  ought  to  be  computed  according  to  the  reddendum,  ai 
not  according  to  the  habendum ;  but  where  the  reservation  is  genei , 
as  half-yearly  or  quarterly,  and  no  special  days  are  mentioned,  th  e 
the  half-year  or  quarter  must  be  computed  according  to  the  habi- 
dum(5).  If  a  man  makes  a  lease  the  first  day  of  May,  reserv  rr 
rent  payable  quarterly ;  this  shall  be  intended  quarterly  from  le 
making  of  the  lease:  for  if  the'  beginning  of  the  quarter  should te 
construed  to  be  any  other  day  than  the  date  of  the  lease,  the  lesir 
would  lose  the  profits  of  his  land  for  some  time;  and  consequery 
not  have  quarterly  payment  made  during  the  continuance  of  le 
lease  (c).  Where  rent  was  to  be  payable  by  a  parol  demise  from  le 
Lady-day  following,  evidence  of  the  custom  of  the  country  was  I- 
mitted  to  show  that  by  "  Lady-day,"  "  Old  Lady-day"  was  4- 
tended  {d).  A  net  rent  is  a  sum  to  be  paid  to  the  landlord  clear  o  dl 
deductions  (e).  So  is  a  rent  "  free  of  all  outgoings"  if).  Whei  a 
lessee  of  a  colliery  covenanted  to  pay  as  rent  "  one-third  parol" 
the  money  that  should  arise,  be  made,  received  or  produced  frorane 
sale  of  the  coals;"  and  he  also  covenanted  to  keep  "  true  accouniiof 
all  coal  daily  raised,  and  to  make  and  deliver  true  copies  thereof:)  it 
was  held,  that  the  rent  was  to  be  calculated  on  the  amount  of  ckls 
sold,  not  on  the  amount  of  money  actually  received  for  them  {g).  In 
a  demise  of  all  right  and  interest  in  coals  and  other  minerals  a 
certain  estate,  yielding  and  paying  yearly  for  every  ton  of  coal  lat 
shall  be  worked,  not  exceeding  13,000  tons  in  any  year,  the  su  id 
^d.  per  ton,  or  yielding  that  amount  of  money,  viz.  433^.  6s.  Sdtas 
fixed  rent,  whether  the  coals  shall  be  worked  or  not;  and  for  esry 
ton  above  13,000  tons  9rf.  per  ton;  the  lessee  covenanted  to  ise 
13,000  tons  of  coal  in  each  year,  and  to  pay  in  the  same  terms  a;  the 

(a)  Kendall  v.  Baker,  11  C.  B.  81-2.  Smith  v.  Walton,  8  Ring.  235  ;  1  Moo.   Sc. 

(i)    Toinkins    V.    Pinsent,    2    Ld.    Kayni.  380.      But  see /foff^  v.  A'crrw,  2  F.  &  ]  i4(>- 

819  ;   1  Salk.  141  ;  7  Mod.  t)6.  (e)  Bennett  v.^  Womaek,  7  B.  &  C  87 ; 

(n)  Gilb.   Rents,  50;  2  Roll.  Abr.  41!),  1  iM.  &  R.  644;   3  C.  &  P.  96. 

450.  (/)  Parish  v.  Sleeman,  1   De  G.,  I*  J. 

(rf)  Doe  d.   Hall  v.   Benson,  4  B.  &   A.  326  ;  29  L.  J.,  Ch.  96;  6  Jur.  N.  S. 

588  ;  Denn  v.  Hopkinson,  3  D.  &  R.  507  ;  {g)  Edwards  v.  Rees,  7  C.  &  P.  34] 
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reddendum :    this  was  held  to  be  an  absolute  covenant   to  pay  that  Chapter  IX. 
fixed  rent  although  the  mine  became  exhausted  (/*).     A  demise  of  a  '. — '. — 


mine  contained  a  covenant  that  the  lessee  would  deliver  quarterly  to 
the  lessor  a  certain  proportion  of  all  coal  raised,  or  pay  him  quarterly 
the  value  in  money;  provided  that  in  case  at  the  end  of  the  first 
quarter  of  any  year  the  quarterly  delivery  or  payment  should  not  be 
equal  to  37/.  10s.,  then  the  lessee  should  pay  such  additional  sum  as 
would  make  up  37/.  10s.;  and  in  case  at  the  end  of  the  second  quarter 
such  deliveries  or  payments  for  that  and  the  preceding  quarter  should 
not  be  equal  to  75/.,  then  the  lessee  should  pay  such  additional  sum 
as  would  make  up  75/.,  with  a  similar  provision  for  the  third  and 
fourth  quarters,  it  being  the  intent  and  meaning  of  the  parties  that 
the  royalties  thereby  named  should  always  amount  to  the  sum  of 
150/.  per  annum  at  the  least :  held,  that  this  was  a  quarterly  minimum 
rent,  and  that  an  excess  of  this  royalty  in  one  quarter  could  not  be 
set  off  against  a  deficiency  in  a  previous  quarter  (i).  A  lease. by  deed 
executed  some  time  after  it  bore  date,  demising  property  from  a  still 
earlier  period,  does  not  operate  as  a  release  of  rent  prior  to  the  time 
of  execution,  if  due  under  a  contract,  express  or  implied,  antecedent 
to  the  deed  (A).  But  the  lease  would  operate  as  a  grant  only  from 
the  time  of  its  execution ;  and  covenants  and  provisions  therein  con- 
tained to  take  effect  "  during  the  continuance  of  the  term"  would  not 
operate  from  the  commencement  of  the  terra  therein  expressed  to  be 
granted,  but  only  from  the  execution  of  the  lease  (/);  nevertheless  the  du- 
ration of  the  term  would  be  computed  according  to  the  habendum  (w). 

If  rent  be  made  payable  yearly,  without  saying  "  during  the  said  Supply  of 
term,"  yet  the  payment  must  be  made  every  year  during  the  con-  construction, 
tinuance  of  the  lease  (ji).  If  a  lease  be  made  for  years,  provided  that 
the  lessee  shall  pay  at  Michaelmas  and  Lady-day  10/.  by  equal  por- 
tions "  during  the  term,"  though  this  rent  is  not  made  payable  yearly, 
yet  the  law  construes  it  to  be  so,  because  it  is  payable  at  the  two 
feasts  during  the  term  (o) :  so,  if  a  man  demise  for  five  years,  render- 
ing 100/.  to  be  paid  by  equal  portions  during  the  term,  it  shall  be 
paid  yfflWy,  though  that  word  was  omitted  (p).  If  a  lease  be  made 
rendering  rent  at  the  two  usual  feasts  of  the  year,  without  specifying 
Avhat  feasts,  the  law  construes  such  payments  to  be  made  at  Michael- 
mas and  Lady-day,  because  those  are  the  usual  days  appointed  in 
contracts  of  this  nature  for  payments  {q) :  so,  if  a  man  grant  a  rent 
payable  at  the  two  usual  feasts  of  the  year,  it  shall  be  intended  by 

(h)  Marquis  of  Bute  v.  Thompson,  13  M.  (t?;)   Bird  v.  Baker,  E.  &   E.  12  ;   28    L. 

&  W.  487  ;  Jervis  v.  Tomkinson,  1  H.  &  N.  J.,  Q,  B.  7. 

195,  208;  and  see  Hills  v.  Snghrue,  15  M.  (??)  Gilb.  Rents,  51  ;  Harrington  v.  Wise, 

&  W.  253.  Cro.  Eliz.  486  ;   Moore,  459  ;  Noy,  57. 

(0  Bishop  V.  Goodwin,  14  M.  &  W.  260.  (o)  Gilb.  Rents,  50. 

(fr)  Cooper  V.  Robinson,  10  M.  &  W.  G94.  (p)  Com.  Dig.,  tit.  Rent,  (B.  S). 

(0  Jervis  V.  Tomkinson,  1  H.  &  N.  195,  (9)  Gilb.  Rents,  51  ;  2  Roll.  Abr.  450. 
206;  Sl.aw  V.  K,ij,  1  Exch.  412. 
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equal  portion!?,  though  not  so  mentioned  in  the  deed  ;  because  wher 
there  are  two  several  days   appointed    for  payment,  it  is  the   mo? 
reasonable  construction  that  a  moiety  of  the  rent  shall  be  paid  at  eaci 
day  (7).     If  a  man  make  a  lease  to  another  on  the  6th  day  of  Augus: 
rendering  yearly  rent  at  two  terms  of  the  year,  viz.  at  Lady-day  an! 
Michaelmas,  by  equal  portions;  though  in  this  case,  by  the  appoin 
inent  of  the  parties,  Lady-day  be  the  first  term  mentioned,  yet  tl 
first  payment  shall  be  made  at  Michaelmas  ensuing  the  date  of  tl 
lease,  for  without  such  transposition  of  the  words  of  the  deed,  tl 
intention  of  the  parties  could  never  be  fulfilled,  because  the  rent 
reserved  annually,  and  the  lessor  would  lose  the  profits  of  one  hal^ 
year  if  the  first  rent  was  not  payable  at  Michaelmas;  and  the  less 
would  enjoy  the  land  from  the  date  of  the  lease  to  the  first  Micha( 
mas,  and  likewise  from  the  last  Lady-day  of  the  term  to  the  expir 
tion  of  it,  without  paying  anything ;  because,  though  the  rent  end' 
in  August,  yet  the  payment  was  not  to  be  made  till  the  Michaelm. 
following,  before  which  time  the  lease  would  have  expired  (r).     ]• 
indenture   dated  21st   March,   a  messuage  was   demised   from  25i 
March    then   instant,   for   seven -years   wanting   seven  days,  payi  j 
therefore  yearly  and  every  year  during  the  term  the  yearly  rent  of  28c  ^ 
by  four  equal  quarterly  payments  on"  the  25th  March,  24th  June,  2£i 
Sept.  and  25th  Dec.  in  every  year,  commencing  from  the  said  2^i 
March  then  instant ;  it  was  held,  that  this  was  either  a  covenant  (n 
pay  a  before-hand  rent,  whereby  all  the  payment  would  become  dft 
within  the  term,  or  else  that,  by  virtue  of  the  words  yearly  and  ev(j| 
year,  the  lessee  would  be  liable  for  the  last  quarter's  rent  on  a  cjR 
after  the  expiration  of  the  term  (5).     Where  by  agreement,  dated  <(i 
Sept.,  a  house  was  let  for  seven  years  at  an  annual  rent  payaB 
quarterly,  the  first  'payment  to  be  made  on  the  25th  March  followi ;, 
it  was  held  that  only  a  quarter's  rent  became  due  on  the  25th  Man, 
and  that  in  effect  the  payment  for  the  first  quarter  was  postpoi  d 
until  after  the  end  of  the  term(0.     If  rent  be  reserved  quarterly  t 
half-yearly,  each  gale  (^/)  is  a  distinct  debt  (.r). 


\ 


(c)   To  wliom. 

Rent  must  be  reserved  to  the  lessor  himself,  and  not  to  a  stranjF, 
for  it  is  something  paid  by  way  of  retribution  for  the  land,  and  ou  it 
to  be  made  to  him  from  whom  the  land  passes  :  no  one  but  the  k  g" 
can  make  a  reservation  of  rent  to  a  stranger  (?/).  If  A.,  and  B.  IB 
son,  by  lease  reciting  that  B.  is  the  heir-apparent  of  A.,  let  for  y(|p 


{q)  Gilb.  Rents,  .31 ;  2  Roll.  Abr.  450. 

(/•)  Gilb.  Rents,  49,  ,51  ;  Hill  v.  Grange, 
Plow.  171. 

(s)  Hnpkin.t  v.  Helmore,  8  A.  &  E.  4(j3  ; 
3  N.  &  P.  453. 

(^t)  Hutchins  v.  Scotf,  2  M.  i<  W.  809. 


(u)  The  periodical  payments  of  ran  re 
called  "  Gale,"  from  travel,  a  rent  or  d  y; 
Sptlinan's  Glossary,  voce  Gahellum. 

(X)    U'elhy  V.  Phillips,  2  Vern.  129. 

(;/)  Lit.  s.  346;  Co.  Lit.  47  b;  d. 
143" b;  Gilb.  Rents,  54. 
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to  commence  after  the  death  of  A.,  rendering  rent  to  B.,  it  will  be   Chapter  IX. 

void  ■  for  a  reservation  to  him  by  his  proper  name,  and  not  to  him  as  '— — 

heir,  is  the  same  as  if  it  were  to  a  stranger  (a).  Where  by  a  lease 
rent  was  reserved  to  a  person  not  a  party  to  the  lease,  and  the  lessees 
covenanted  with  him  and  the  lessors  to  pay  rent,  &c.,  it  was  held, 
that  he  could  not  join  with  the  lessors  in  an  action  of  covenant  for 
non-payment  of  the  rent  (b).  Where  there  is  any  doubt  as  to  the 
person  to  whom  the  reservation  should  be  made,  the  clearest  and 
safest  way  is  to  reserve  the  rent  generally,  during  the  term,  {without 
saying  to  whom,)  and  leave  it  to  be  distributed  by  the  law  in  the  mode 
pointed  out  in  Whitlock's  case  (c) :  for  if  the  reservation  of  rent  be 
general,  the  law  directs  it  to  be  paid  according  to  the  intent  and  the 
nature  of  the  thing  demised.  In  such  case  the  rent  shall  be  carried 
,  over  to  the  person  which  should  have  succeeded  in  the  estate,  if  no 
'  such  lease  had  been  made  {d). 

As  rent  is  intended  by  law  to  follow  the  reversion,  inaccuracies  of  Effect  of  Inac- 
expression,  by  which  the  reservation  is  made  to  other  persons  than  press7ons°as  to' 
the  reversioner,  have  not  the  effect  of  severing  it  from  the  reversion  :  Parties  in  the 
thus,  if  the  reservation   be  made   to   the  owner  in  fee,  "  his  heirs, 
executors  or  assigns,"  the  word  "executors"  will  be  rejected,  and 
the  rent  will  go  with  the  reversion  and  belong  to  the  heirs  {e).     In 
any  case  (except  under  a  power)  it  is  safe  to  make  the  reservation  to 
the  lessor,  "  his  heirs,  executors,  administrators  and  assigns"  (/).     If 
a  lessee  for  a  term  of  years  makes  a  lease  for  a  less  term  of  years, 
rendering  rent  to  him  "  and  his  heirs  during  the  term,"  it  shall  go  to 

1 1  his  executors  (^) ;  but  it  seems  otherwise  when  the  words  "  during  the 

•I  term"  are  omitted  (/^).     If  a  tenant  in  tail  demise  for  years,  rendering 
rent  to  himself  and  his  heirs,  this  goes  to  the  heir  in  tail(^),  and  not 

!  i  to  the  general  heir.  So  if  a  tenant  in  tail  to  him  and  the  heirs  male 
of  the  body  of  his  father,  lets  the  land,  rendering  rent  to  him,  "  his 
heirs  and  assigns,"  the  rent  shall  go  to  the  heir  male  of  the  body  of 
his  father,  thouo  h  he  be  not  heir  to  the  lessor ;  for  it  is  incident  to 
the  reversion  (A\  So  if  a  tenant  for  life,  having  a  power,  demise, 
rendering  rent  to  himself,  his  heirs  and  assigns,  it  shall  be  adjudged 
to  him  in  remainder  (/).     But  if  the  lease  does  not  recite  the  power, 

<  I    and  the  lessor  has  no  estate,  or  only  a  life  estate  in  remainder  after  a 

(a)  Com.  Dig.  tit.  y;p,v<,  (B    o);  Gates  y.  (g)  Gilb.   Rents,   66;    1    Ventr.   162;   2 
I'lith,  Hob.  130;   Co.   Lit.  47,  143  b;   Sa-       AVms.  Saund.  .371,  n.  (7j. 

rheverell  v.Froffgit,  1  Ventr.  161  ;  2  Saund.  (h)  Gilb.  Rents,  66  ;   1  Ventr.  161. 

370;  Gilb.  Rents,  .39.  (O  Com.   Dig.  tit.  Rent,  (B.  5);   Sachc- 

(b)  Ld.  Soulhum}jton  v.  Brown,  6  B.  &  C.  verell   v.   Froggat,   1    Ventr.    161  :  2  Wms. 
718.  Saund.  371,  n.  (7) ;  Sir  T.  Rayin.  213. 

(c)  8  Co.  R.  70,  141.  (k)  Gather   v.   Merrick,    Hardr.    91.   9-5; 
id)  Gilb.  Rents,  64,  71.  Gilb.  Rents,  70;   1   Wms.   Exors.  730  (5th 
(e)  Gilb.  Rents,  61  ;   Cro.  Car.  207.  ed.). 
(/)  LoUen  V.  Batt,  4  C.  B.,  N.  S.  768,  (/)    U'hithck's  case,  8  Co.  R.  70  b ;   Gilb. 

Byles,  J.;    Whittoiub  V.  Lamh,  12  M.  &  \V.       Rents,   70;    2  Wms.    Saund.   371,  n.  (7); 


&13. 


Greenaway  v.  Hart,  14  C.  B.  340. 


330 


RESERVATIONS  OF  RENT. 


Chapter  IX.   previous  term,  and  the  rent  is  reserved  to  him,  his  heirs  and  assioi, 

Sect.  2.         ;  ,  .  .  .  °  ' 

instead  of  generally,  or  to  the  parties  entitled  to  the  immediate  revf. 

sion,  it  is  void  (?»).     If  the  reservation  be  only  to  the  lessor,  and  ti; 

deed  do  not  say  also  "  to  his  heirs,  executors,"  &c.,  this  reservati  i 

shall  continue  only  for  the  hfetime  of  the  lessor,  and  determine  wii 

his  death,  for  expressiim  facil  cessare  taciturn  {n).      If  the  lessor   > 

seised  in  fee,  and  make  a  lease  for  life  or  years,  rendering  rent  to  h  i 

or  his  executors  or  assigns,  the  rent  shall  continue  only  for  the  life  f 

the  lessor (o).      So  where  the  rent  is  reserved  to  him  "or  his  ;- 

signs"(;?);  but  if  the  reservation  be  to  him  or  his  heirs  during  e 

term,  then  the  heir  or  the  assignee  of  the  reversion  shall  enjoy  it{q 


Where  a  Sum 
reserved  may 
enure  by  way 
of  Contract, 
though  not  as 
Rent. 


(d)  Sums  ill  Gross,  quasi  Rent. 
A  reservation  of  an  annual  sum  of  money  to  a  third  person  in  c(  - 
sideration  of  a  demise,  may  be  good  by  way  of  contract,  though  its 
not  a  sufficient  reservation  of  rent,  but  the  grantee  cannot  distrain  ir 
it,  because  he  has  not  the  reversion  (?•)■  If  a  lease  for  years  be  miie 
of  an  incorporeal  hereditament  which  lies  only  in  grant,  reserving  r(^ 
such  reservation  is  good  to  bind  the  lessee  by  way  of  contract ;  ir 
the  non-performance  whereof,  the  lessor  shall  have  an  action  of  de^ 
because,  if  the  lessee  undertakes  to  pay  such  an  annual  sum  by  ^ 
deed,  such  undertaking  constitutes  a  right  to  it:  and  the  law  inp 
cases  gives  remedies  adequate  and  correspondent  to  every  ra;ife 
right  (5).  If  a  lessee  simply  covenant  to  pay  such  a  sum  yeajir, 
v\ithout  mentioning  it  as  a  consideration  of  the  demise  of  the  ]B- 
mises,  it  has  been  held  to  be,  not  a  rent,  properly  so  called,  but  a  (ii 
in  gross  (t).  So  under  a  contract  for  a  building  lease,  where  si 
in  the  nature  of  rent  are  from  time  to  time  to  be  paid  before  the  1< 
is  granted,  such  payments  are  sums  in  gross,  and  not  rent(w).  Ifti 
lease  recited  that  the  lessors  were  owners  subject  to  a  mortgage,  fte 
interest  on  which  was  payable  at  a  certain  place;  it  then  demised ^e 
land  for  a  term,  the  lessee  yielding  and  paying  a  certain  sum  at  hit 
place  in  part  of  the  interest  on  the  mortgage,  and  the  lessee  c  le- 
nanted  with  the  lessors  to  pay  that  sum  at  the  place  and  in  he 
manner  mentioned;  it  was  held,  that  this  was  a  covenant  in  gies, 
and  that  it  was  doubtful  whether  it  was  any  reservation  (v).  Wh( !  a 
landlord,  who  had  demised  premises  for  a  term  of  years  at  a  ceipn 
rent,  afterwards  agreed  to  enlarge  the  buildings,  the  lessees  agreeirfto 


(ot)  Yellowly  v.  Guwer,  11  Excli.  274, 
291. 

(«)  Shep.  Touch.  114;  2  Wms.  Saund. 
.371,  n.  (7);  Gilb.  Rents,  64. 

(0)  Co.  Lit.  214  a,  47  a;  Gilb.  Rents, 
62,  66  ;   2  Roll.  Abr.  450. 

(73)  Gilb.  Rents,  65. 

(q)  Com.  Di^.  tit.  Re»l,  (B.  5);  Gilb. 
Rents,    66 — 68  ;     Sacheverell     v.    Froggai, 


1  Ventr.  161;   2  Wms.  Exors.  730,  (5tl  B.). 

(r)   Gates  v.  Frith,  Hob.  130. 

(s)  Gilb.  Rents,  24;  Co.  Lit.  'a; 
JewePs  case,  H  Co.  R.  3. 

(t)  Smith  V.  Miiplfhack,  1  T.  11.  44 

{u)  Hoivlett  V.  Tarte,  10  C.  B.,  S. 
813  ;  Tlie  Marquis  Camden  v.  Battel  b^  7 
C.  B.,  N.  S.  864. 

(r)  Pargeter  v.  Harris,  7  Q.  B.  70} 
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pay  10  per  cent,  additional  on  the  outlay;  it  was  held,  that  this  was 
a  collateral  agreement  and  not  a  contract  running  with  the  land  {x). 
So  where  a  sum  of  money  is  made  payable  for  goodwill,  over  and 
above  the  rent,  this  additional  sum,  though  payable  annually,  is  not 
to  be  considered  as  rent,  but  only  as  a  sum  in  gross  (?/).  Where  a 
lease  reserved  a  rent  of  40/.  per  annum,  and  at  the  end  of  it,  the 
words  "  the  allowance  of  the  road  to  the  Six  Bells'  Yard  to  be  made 
as  usual"  were  added,  and  it  appeared  that  it  had  been  usual  for  the 
landlord  to  allow  a  payment  of  5/.  annually,  which  the  lessee  paid  to 
a  third  person  for  the  use  of  a  road,  it  was  held  that  was  a  mere 
covenant,  and  not  an  alteration  of  the  rent,  so  as  to  support  a  plea  of 
non  tenuit  in  replevin  (z). 


Chapter  IX. 
Sect.  2. 


(e)  In  Leases  under  Powei's. 

The  power   of  leasing  commonly   introduced   into   settlements  of  General  Re- 
estates  in  England  requires  the  best  rent  to  be  reserved,  and  expressly  PowerTas"to 
prohibits  the  taking  of  a  fine  (a).     Formerly  these  powers  required  Rent, 
the  ancient  or  usual  rent  to  be  reserved,  but  at  the  present  day  this 
practice  is  very  properly  exploded  (Jb). 

Where  a  lease  is  made  under  a  leasing  power,  it  must  clearly  ap-  Wiiat  a  suffi- 
pear  by  the  instrument  that  the  proper  rent  has  been  reserved  (c) ;  tbnofa^Power 
and  although  generally  the  lease  must  specify  the  rent  reserved,  yet  generally, 
in  some  cases  the  reservation  may  be  made  in  the  terms  of  the  power 
generally  {d ),  for.  Id  certuvi  est  quod  certum  reddi  potest  (e). 

Although  at  common  law  rent  can  be  reserved  only  to  the  lessor  To  whom  the 

,,.,.  .  ...,,,  J  1-  •         •       Reservation 

and  his  heu's  who  are  privies  in  blood,  and  not  to  any  who  is  privy  in  ^^^^  j^^  ^.^^^^^ 
estate — as  to  him  in  reversion,  remainder,  &c.  (/) — yet  in  the  case  of 
powers  the  reservation  to  a  tenant  for  life  and  his  heirs  is  good,  and 
shall  enure  as  rent  to  the  remainder-man,  and  he  may  distrain  for 
\t{g).  But  where  the  lease  did  not  recite  the  power,  and  was  made 
by  a  tenant  for  life  in  remainder  after  a  term  of  500  years,  and  re- 
served the  rent  to  him,  his  heirs  and  assigns,  it  was  decided  to  be 
void,  the  rent  not  being  made  incident  to  the  immediate  reversion  (h). 

The  terms  "  ancient  and  accustomed  rent"  in  a  power  to  lease  are  to  Construction 
be  understood  as  applicable  to  rent  which  was  reserved  at  the  creation  "n^j^ccus- 

of  the  power,  if  a  lease  were  the7i  in  being,  or  that  which  was  last  tomed  Rent" 
'  as  to  Amount. 


(r)  Lambert  v.  Nonis,  2  M.  &  W.  333  ; 
Hoby  V.  Roebuvh,  7  Taunt.  157  ;  2  Marsh. 
433 ;  Donellan  v.  Read,  3  B.  &  Ad.  899. 

iy)  Smith  V.  Mapleback,  1  T.  R.  441. 

(«)  Davies  v.  Stacey,  12  A.  &  E.  506  ; 
■iP.&  D.  15;. 

(a)  Sug.  Pow.  779,  (8th  ed.). 

(*)  Sug.  Pow.  790. 

(c)  Ker  V.  Dnke  of  Roxburgh,  2  Dow, 
IW ;  Sug.  Pow.  792,  pi.  35  ;   Id.  802. 

id)  Powell  on  Powers,  555 ;  Orby  v. 
Mohu,),  3  Ch.  Rep.  56 ;  3  Bro.  P.  C.  218  ; 


Gilb.  Eq.  R.  45  ;  2  Vern.  531,  542:  2 
Freeman,  291  ;  Lewson  v.  P/got,  cited  3 
Ch.  Rep.  61  :  Sug.  Pow.  801. 

(e)  Sug.  Pow.  801  ;  Lewson  v.  Pigot, 
cited  3  Ch.  Rep.  61  ;  Shannon  v.  Bradstreet, 
1  Rep.  temp.  Ld.  Redesdale,  257. 

(/)  Ante,  328  (c). 

{g)  Ante,  329  (/) ;  Jnon.,  Anderson,  278  ; 
Powell  on  Powers,  572—574. 

(h)  Yelloivhj  V.  Gower,  11  Exch.  274, 
291  ;  and  see  Bailey  v.  Tcnna/il,  11  Exch. 
776. 
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Chapter  IX.    before  reserved,  if  no  lease  were  then  in  being  (i) ;  unless,  indeed,  t; 

Sect   2 

— — — '— —  last  preceding  lease  was  an  exception  to  the  general  practice,  in  whii 
case  the  previous  leases  may  be  followed  ik).  A  lease  at  a  sinilj 
rent  of  premises  uixler  a  power,  together  with  other  premises  to  whi* 
the  power  does  not  extend,  is  bad(0;  but  the  joining  of  differ^t 
lands  in  one  lease  which  are  all  under  the  power,  though  never  befci 
let  by  a  single  demise,  the  rent  reserved  being  in  proportion  to  t> 
rents  formerly  reserved,  is  not  objectionable  (?w).  Sometimes  a  lei2 
under  a  power  may  be  sustained  by  an  apportionment  of  the  rent(i. 
Part  of  premises  formerly  demised  jointly  with  others  at  one  ente 
rent  may  be  let  under  a  power,  at  a  distinct  rent  bearing  the  sae 
proportion  to  the  old  rent,  that  the  premises  demised  by  the  lee 
bears  to  the  whole  premises  formerly  demised  (o).  Where  there  ia 
power  to  lease,  reserving  the  ancient  and  accustomed  heriots  or  mc;, 
and  a  lease  is  made  varying  from  the  ancient  leases  as  to  the  reserr 
tion,  the  onus  is  on  the  lessee  to  show  that  the  new  reservation  ists 
beneficial  as  the  ancient  one(p). 

If  a  lease  be  made  under  a  power  requiring  a  reservation  of  the  tie 
and  ancient  rent,  and  the  rent  reserved  be  not  conformable  to  tit 
both  in  quantity  and  quality,  and  manner  of  reservation  also,  the  lei|^ 
it  is  said,  will  be  void  {q).  Heriots" and  the  like  need  not  be  reserW 
in  a  lease  made  under  a  power  restrained  to  the  rendering  the  lie 
and  ancient  rent,  for  they  are.  casual  and  accidental  services  ;  |id 
therefore  fall  not  within  the  meaning  of  such  restriction  (r) ;  but  le 
omission  to  reserve  a  heriot,  when  a  heriot  has  been  accustomdy 
reserved,  will  vitiate  the  lease  {s). 

If  there  be  a  difference  as  to  the  time  of  the  payment  of  the  rrt, 
so  that  it  be  not  payable  at  the  same  periods  as  anciently,  that  ill 
vitiate  a  lease  under  a  power  restricted  to  be  made  rendering  the  ue 
and  ancient  rent:  thus  a  reservation  of  the  rent  at  two  days,  wife 
the  rent  was  formerly  reserved  and  payable  at  four  days,  was  |d 
to  make  the  lease  void,  because  it  was  to  the  injury  of  the  heiriki 
tail,  for  it  was  more  beneficial  to  them  to  have  it  paid  at  four  fests 
than  two,  and  all  beneficial  qualities  of  the  rent  ought  to  be  rese  fid 


As  to  the  Man- 
ner of  the  Re- 
servation. 


As  to  the  Time 
of  Payment. 


(0  Morrice  v.  Antrobns,  Hard.  32.3  ;  Orhij 
V.  Mohun,  3  Ch.  R.  56  ;  2  Vern.  531  ;  Free. 
Ch.  257  ;  2  Freem.  29  ;  Right,  v.  Thomas,  1 
W.  Blac.  4-16  ;  3  Burr.  1441  ;  Doe  v.  Creed, 
4  M.  &  S.  371  ;  Doe  d.  Douglas  v.  Lock,  2 
A.  Sc  E.  705  ;  4  N.  &  M.  807  ;  Doc  v. 
Stephens,  Ci  Q.  B.  208  ;  Su^r.  Pow.  790. 

{k)  Doe  d.  Biddnlph  v.  Hole,  15  Q.  B. 
848. 

{I)  Doe  V.  Lloyd,  3  Esp.  78;  Camphell  v. 
Leach,  Ambl.  740  ;  Doe  d.  Willianis  v. 
Matthews,  5  B.  &  Ad.  298;  2  N.  cV  M. 
264  ;  Doe  d.  Earl  of  Egremont  v.  Stephens,  6 
Q.  B.  208  ( 1st  point) :  Sug.  Pow.  799,  805  ; 
Earl  of  Cardigan  v.  Montague,  Sug.  I'ow. 
806,  918. 


(ill)  Doe  d.  Earl  of  Egremont  v.  Sicph  J,  6 
Q.  B.  208  (3rd  point)  {'Doe  d.  Earl  of  re- 
mont  V.  Williams,  11  Q.  B.  688  (1st  pc  t)  ; 
Sug.  Pow.  803. 

(«)  Sug.  Pow.  807  ;  Co.  Lit.  148  b  Ooe 
V.  Mcijler,  2  M.  &  S.  276. 

(o)  Doe  d.  Earl  of  Shrewsbury  v.  h  ton, 
5  B.  &  A.  363. 

(p)  Doe  d.  Earl  of  Egremont  v.  C  Be- 
broolc,  4  Q.  B.  406 ;   3  G.  &  D.  334. 

(f/)  Powell  on  Powers,  552. 

(r)  Baugh  v.  Haines,  Cro.  Jac.  76  Co- 
ventry V.  Coventry,  1  Com.  312;  Sug.  ow. 
790." 

is)  Doe  d.  Douglas  v.  Locl<,  2  A.  lE- 
705;  4  N.  &  M.  807. 
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md  observed  (0.     Tt  has,  however,  been  doubted  whether  a  quarterly   Chapter  IX. 
reservation  of  rent,  which  had  been  previously  reserved  half-yearly, 


will  vitiate  the  lease  (w).     It  has  been  held  not  to  be  a  valid  objection 
to  a  lease,  that   the  rent  was   thereby  made   payable   on   the  25th 
March  and  29th  September,  (although  the  term  commenced  on  the 
6th  January,  and  that,  therefore,  there  was  a  forehand  rent  which 
mioht  prejudice  the  remainder-man,)  inasmuch  as  the  rent  was  made 
payable  on  the  same  days  by  a  former  lease,  and  therefore  that  this 
was  the  usual  and  accustomed  rent  (x) ;  and  also  for  the  same  reason, 
that  it  was  no  objection  to  the  lease  that  the  rent  was  made  payable 
by  half-yearly  payments,  although  the  power  required  it  to  be  payable 
yearly ;  the  word  yearly  meaning  the  payment  of  rent  in  the  year  ( j;). 
The  whole  rent  must  be  payable  annually  during  the  whole  term,  for 
the  design  of  the  donor  is  not  answered  unless  a  continual  revenue  be 
yearly  payable  by  compulsion  of  law,  and   not  in  expectancy  or  in 
t  future  (z/);  but  under  a  power  to  make  leases  reserving  the  ancient 
yearly  rent  annually,  if  it  were  reserved  upon  a  day  before  the  year 
was  up — as  if  the  year  ended  at  Christmas,  and  it  was  reserved  at 
Michaelmas — it  would  be  sufficiently  in  pursuance  of  the  power  (2). 
Where  there  was  a  power  to  lease,  so  that  there  were  reserved  and 
made  payable  during  the  continuance  of  the  lease   the  best  yearly 
rent;  a  lease  from  11th  October,  making  the  rent  payable  by  half- 
yearly  payments  on  the  Gth  of  April  and  the  11th  of  October,  except 
the  last  half-year's   rent,   which   was   made    payable  on  the    1st  of 
August,  before  the  end  of  the  term,  was  held  a  good  execution  of  the 
power,  it  being  more  likely  to  benefit  than  to  prejudice  the  remainder- 
man (a).     It  seems  clear  that  the  rent  cannot  be  reserved  after  the 
day  appointed  (b). 

Whether  the  "best  rent"  is  reserved  is  a  question  of  fact  to  be  Construction  of 
decided  by  a  jury  (c).  Improvements  by  the  tenant,  however  valu- 
able, will  not  authorize  a  lease  at  an  undervalue  {d).  Where  the 
lessor  is  bound  to  reserve  the  best  rent  which  can  be  got,  he  must 
leserve  the  best  rent  which  can  be  got  at  the  time  the  lease  is  made, 
without  any  regard  to  a  former  lease  in  which  a  less  rent  might  have 
been  fairly  reserved  on  account  of  money  to  be  expended  in  improve- 


"  best  Rent." 


(0  Mountjoy's  case,  5  Co.  R.  3  ;  Powell 
on  Powers,  571. 

{u)  Doe  d.  Douglas  v.  Luck,  2  A.  3i  E. 
^05 ;  1.  N.  &  M.  807  ;   Sug.  Pow.  793,  794. 

(j.)  Doe  d.  Earl  of  Shreivsbiiri/  v.  Wilson, 
3  B.  &  A.  363  ;  Doe  d.  tfilmot  v.  Giffard, 
^  B.  &  A.  371  ;  Doe  d.  Harries  v.  Morse,  2 
Cr.&  M.247  ;  4  Tyr.  185;  Fryer  v.  Coombs, 
U  A.  &  E.  403;  Doe  d.  Douglas  v.  Lock, 
2  A.  &  E.  705  ;  4  N.  &  ]VL  807  ;  Sug. 
Pow.  792. 

{.'/)  Taylor  d.  Atkyns   v.  Horde,   1  Burr. 


(2)  Reg.  V.  Weston,  2  Ld.  Ravm.  1198  ; 
Sug.  Pow.  795. 

(a)  Rutland  v.  Doe  d.  Wythe,  10  CI.  &  F. 
419  ;  12  M.  &  W.  355,  reversing  S.  C.  (in 
error),  5  M.  &  VV.  688,  and  affirming  S.  C, 
2  M.  &  W.  661. 

(h)  Ludlow  V.  Beckwith,  Aleyn,  90  ;  Sug. 
Pow.  795. 

(c)  Wright  V.  Smith,  5  Esp.  203  ;  Sug. 
Pow.  779,  783. 

(d)  Roe  V.  Archbishop  of  York,  6  East, 
86  ;  Sug.  Pow.  779. 
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Chapter  IX.  nieiits  {f).     Under  a  power  to  grant  leases  for  twenty-one  years,  "  I 

'— —  as  upon  every  such  lease  there  shall  be  reserved  the  best  improv. 

rent  that  can  reasonably  be  had  for  the  same,"  a  lease  by  a  tenant  ll* 
life,  reserving  a  larger  rent  than  had  been  paid  to  the  devisor,  but  r; 
the  best  rent  which  could  have  been  fairly  obtained,  though  there  w$ 
no  fraud  or  collusion,  was  determined  to  be  void  {g).  It  would  seti 
that  the  best  rent  means  the  best  rack-rent  that  can  reasonably  j 
recjuired  by  the  landlord,  taking  all  the  requisites  of  a  good  temt 
for  the  permanent  benefit  of  the  estate  into  the  account  (A).  A  lei ; 
at  43Z.  a  year,  granted  under  a  power  directing  the  best  rent  to  » 
reserved,  cannot  be  impeached  merely  by  showing  that  the  lesj'r 
rejected  at  the  time  two  specific  offers,  one  at  50/.  and  another 'f 
from  50/.  to  60Z.  from  other  tenants,  though  the  responsibility  of  sijn 
other  tenants  could  not  be  disproved ;  for  in  the  exercise  of  sucli 
power,  where  fairly  intended,  and  no  fine  or  other  collateral  consid'- 
ation  is  received,  or  injurious  partiality  plainly  manifested  by  the  less\ 
all  other  requisites  of  a  good  tenant  are  to  be  regarded  as  well  as  a 
mere  amount  of  the  rent  offered,  unless  something  extravagarw 
wrong  in  the  bargain  for  rent  be  shown  (A).  A  power  was  reserd 
to  grant  leases  for  a  term  not  exceeding  seven  years,  so  as  there  ))f 
reserved  in  such  leases  the  best  rentthat  could  be  gotten  for  the  sai|| 
without  taking  any  premium  for  the  making  thereof:  the  donee  of  le 
power  granted  a  lease  for  seven,  years  at  a  specified  rent,  which  le^ 
contained  a  covenant  by  the  lessee  to  find  board,  lodging  and  weat^ 
apparel,  during  the  term,  for  three  children  of  the  donee  (if  t  ly 
wished  it),  at  11.  a  year  each,  and  for  the  donee's  son  gratis;  it  is 
held  by  Parke  and  Patteson,  Js.  (Taunton,  J.,  dissentiente),  that  assio- 
ing  the  power  to  require  two  conditions,  first,  that  the  rent  resertd 
should  be  the  best  rent ;  and  secondly,  that  there  should  be  no  lie 
or  premium;  that  it  did  not  clearly  appear  on  the  face  of  the  l<ie 
that  either  of  those  conditions  had  been  broken,  because  the  coveijlt 
to  maintain  the  children  was  not  necessarily  beneficial  to  the  lesff, 
and,  therefore,  parol  evidence  was  admissible  to  show  that  the  nt 
reserved  was  the  best  that  could  be  obtained  (i).  The  best  rent  n^st 
be  reserved  during  the  whole  term,  so  as  not  to  prejudice  anjie- 
mainder-man  or  reversioner  {j)  ;  nor  even  the  tenant  for  life  who  re- 
mises (k). 
As  to  Fines  or        A   tenant  for  life  under  a  settlement  with  power  to  lease  at  be 

Premiums. 


he 

I  pis 


(/)  Doe  A.  Griffith   v.  Lloyd,  3  Esp.  78  ;  755  ;  2  N.  &  M.  550.     Lord   St.   Leo  Ps 

Doe  d.  Sutton,  Bart.,  v.  Harvey,  1  B.  &  C.  disapproves    of   this   decision,   and  a  6es 

42(i  ;  2  D.  &  R.  589.  with  Taunton,  J.     Sug.  Pow.  780— 7> 

(g)   Wright  V.  Smith,  5  Esp.  203  ;   5  Dow,  (j)  Doe  d.  Sutton,  Bart.,  v.  Harvey   B. 

344  ;   Sug.  Pow.  780.  &  C.  426  ;   2  D.  &  R.  589. 

(h)   Dos  d.  Lawton  v.  Radcliffe,  10  East,  {k)  Mountjoy's   case,    5    Co.    R.   6    b  ; 

278;    rtyas  v.    Cruise,  2  Jon.   &  Lat.  460  ;  Sug.  Pow.  792.     Where  the  rent  is  res 'cd 

Sug.  Pow.  785.  at  a  future  day  hy  mistake,  see  Mart/  ■  of 

(i)  Doe  d.  Rogers  v.  Rogers,  5  B.  &  Ad.  Donegal  v.  Giry,  13  Ir.  Eq.  Rep.  12,5  i63. 
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"  usual  rent,"  may  demise   upon  resei-ving  the  usual  fines  and  rent,    Chapter  IX. 
wliere  the  usual  profit  had  previously  been  made  by  fines  (/).    Where 


there  was  a  devise  to  the  use  of  H.  I.  for  life  without  impeachment 
of  waste,  &c.,  remainder  to  the  use  of  plaintiff  for  life,  with  power  to 
make  leases  for  two  or  three  lives,  &c.,  or  for  the  term  of  twenty-one 
years,  so  as  there  be  reserved  the  best  rent,  without  taking  any  sum 
or  sums  of  money  or  other  thing,  for  or  in  lieu  of  a  fine ;  and  H.  I.,  by 
indenture  of  15th  October,  leased  for  fourteen  years,  to  be  computed 
as  to  the  meadow  land  from  13th  February,  the  pasture  from  25th 
March,  and  the  messuage  from  r2th  May  previously,  under  a  yearly 
rent,  payable  to  the  lessor  and  such  other  person  as  should  be  entitled 
to  the  freehold  and  inheritance,  half-yearly,  on  the  11th  November 
and  25th  March,  the  first  ])ayment  to  be  made  on  11th  November 
next  ensuing;  and  the  lessee  covenanted  with  the  lessor,  his  heirs  and 
assigns,  for  payment  to  the  lessor  and  such  other  person,  &c.,  of  the 
rent  at  the  days  and  times,  &c. ;  it  was  held,  that  the  reservation  of 
the  first  half-year's  rent,  payable  at  the  end  of  twenty-seven  days,  was 
not  taking  a  sum  of  money  for  a  fine,  being  in  consideration  of  a 
preceding  occupation  (m).  Where  a  power  was  given  to  a  tenant  for 
life  to  make  leases,  with  or  without  a  fine,  at  such  rent  as  he  thought 
proper;  it  was  held  that  a  lease,  without  any  reservation  of  rent 
whatever,  was  good  (n). 

Improving  the  estate  will  not  be  considered  such  an  alteration  as  Effect  of  Im- 
varies  the  rent,  by  making  it  to  issue  out  of  other  hereditaments  than  fh°^K^a"e.** 
those  contained  in  the   power :  thus  where  a  tenant  for  life  entered 
and  built  a  new  house  upon  the   land,  and  then  made  a  lease  for 
twenty-one  years,  reserving   only  the   ancient    rent.  Sec,  the   Court 
would  not  suffer  an  objection  to  it  to  be  argued  (o). 


Leases,  &c. 


Sect.  3. — Penalty  or  Liquidated  Damages. 
Sometimes  the  payment  of  rent  and  performance  of  covenants  in  a  Penalty  in 
lease  or  agreement  for  a  lease  are  secured  by  a  bond  or  penalty,  with 
or  without  sureties  (jo).  Such  penalty  will  pass  with  the  reversion  as 
an  incident  thereto  and  may  be  enforced  against  an  assignee  of  the 
term  (^).  But  the  32  Hen.  8  does  not  extend  to  nomine  poenae(r). 
If  there  be  a  nomine  poenae  to  secure  the  payment  of  rent,  the  lessor 
must  demand  the  rent  at  the  day  prefixed  for  the  payment  of  it  {s). 


(I)  Right  d.  Bassett  v.  Thomas,  3 
1446  ;  Doe  d.  Newnham  v.  Creed,  4  M 
371. 

i'»)  hherwood  v.  Oldknow,  3  M.  &  S. 
382;  ante,  323  (x) ;   Sug.  Pow.  792. 

(n)  Talbot  V.  Tipper,  Skin.  427;  Sug. 
Pow.  433;  In  re  Molten,  2  Ir.  Com.  L.  R. 
W;  Clarke  v.  Smith,  9  CI.  &  F.  126. 

(o)  Read  and  Nash's  case,  1  Leon.  147; 
Sug.  Pow.  799. 

(p)  Ante,  165;  Andrews  v.  Wood,  Cro. 
^-li^.  332 ;  Chapman  v.  Chapman,  Cro.  Car. 


Burr. 

&  S. 


76;  Stancliffe,  app.,  Clarke,  resp.,  7  Exch. 
439;  21  L.  J.,  Exch.  129. 

(q)  Co.  Lit.  61b,  126  ;  Budloss  v.  Phil- 
lips, Cro.  Eliz.  895  ;  Thynn  v.  Cholmley, 
Cro.  Eliz.  383  ;  Egerton  v.  Skeafe,  Lutw. 
1151  ;  Gilb.  Rents,  143. 

(r)  Gilb.  Rents,  144. 

(s)  Bac.  Abr.  tit.  Condition,  (O.  2) ;  Id. 
tit.  Rent,  (I.);  Grantham  v.  Thornhorough, 
Hob.  82,  133  ;  Gilb.  Rents,  74,  141  ;  but 
see  Thynn  v.  Cholmley,  Cro.  Eliz.  383. 
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Penalty. 


Action  for 
Damag-es. 


Chapter  IX.    It  seems  that  such  penalty,  hke  any  other  forfeiture,  may  be  waivj 

^^^'    by  acceptance  of  the  rent(0.     Whenever  a  breach   first  occurs,  ir 

which  an  action  is  necessary,  the  lessor  may  sue  either  for  the  penaV 
Action  for  the  or  for  general  damages.  Where  he  elects  to  sue  for  the  penalty  » 
must  allege  (inter  alia)  that  the  penalty  has  not  been  paid:  oth.- 
wise  there  will  be  no  sufficient  breach,  and  only  general  damages  ci 
be  recovered  (w).  Tie  must  also  either  assign  or  suggest  breads 
pursuant  to  8  &  9  Will.  3,  c.  18,  s.  8,  otherwise  the  verdict  will  e 
imperfect  and  a  venire  de  novo  awarded  (u).  The  judgment  will  e 
for  the  penalty  with  costs;  but  execution  may  issue  only  for  e 
damages  as  assessed  by  the  jury  and  all  costs  {x).  Such  judgni  it 
will  afterwards  stand  as  a  security  for  further  breaches,  which  may  e 
suggested  from  time  to  time  when  necessary  (3/).  After  obtain  g 
judgment  for  the  penalty  the  plaintiff  cannot  bring  a  fresh  action  »r 
damages  in  respect  of  subsequent  breaches,  but  must  suggest  theinta 
above  mentioned  (s).  On  the  other  hand,  if  the  lessor  (or  his  assig?) 
elect  to  sue  for  damages  for  any  breach,  he  cannot  afterwards  ma- 
tain  an  action  for  the  penalty,  but  he  may  recover  damages  tofs 
quoties  to  a  greater  amount  than,  the  penalty  (a).  In  any  such  aclm 
the  declaration  need  not  mention  the  penalty  (J).  Whether  mn- 
tioned  or  not,  it  cannot  be  recovered  (c) ;  but  only  such  damagesas 
the  jury  shall  find  that  the  plaintiff  has  actually  sustained  by  le 
alleged  breaches  (f/).  In  such  action  the  defendant  may  pay  mol^ 
into  court  to  cover  the  actual  amount  of  damages  (e). 

"  Liquidated  damages"  are  sums  agreed  to  be  paid,  and  inter ui 
to  he  actually  paid  (f),  for  the  breach  of  any  particular  covenanor 
stipulation.  Thus  where  a  tenant  covenants  or  agrees  not  to  plo^h 
up  any  of  the  ancient  meadow  or  pasture  ground,  and  if  he  does  to 
pay  an  additional  yearly  rent  of  51.  per  acre:  or  that  he  will  pa; an 
additional  specified  rent  per  acre,  and  so  in  proportion,  for  every  »re 
had  in  tillage  beyond  a  certain  quantity  (f/).  Or  that  he  will  not  »w 
more  than  seventy  acres  with  clover  in  one  year,  or  if  he  does  so,  pi 
pay  an  additional  rent  of  lOZ.  for  every  acre  above  seventy  for  he 


Liquidated 
Damages. 


(/)  Doe  d.  Cheney  v.  Batten,  Cowp.  247. 

(«)  Hurst  V.  Hurst,  4  Exch.  571  ;  5 
Exch.  203;  Reindell  v.  Schell,  4  C.  B., 
N.  S.  97. 

(v)  Drage  v.  Brand,  2  Wils.  377  :  Hardy 
V.  Bern,  5  T.  R.  636,  540;  1  Wms.  Saund. 
58,  (6th  ed.) ;  Addison  on  Contracts,  1 157, 
(4th  ed.);  2  Chit.  Arch.  963-971  (10th 
ed.). 

(x)  1  Chit.  Arch.  574  (10th  ed.);  2  Id. 
909;  Chit.  Forms,  243,  506  (8th  ed.). 

(y)  Astley  v.  Weldon,  2  Bos  &  P.  353  ; 
Lowe  V.  Peers,  4  Burr.  2228. 

(z)  Addison  on  Contracts,  1158  (4th  ed.). 

(rt)  Lowe  V.  Peers,  4  Burr.  2228  ;  Winter 
V.  Trimmer  1  W.  Blac.  395  ;  Harrison  v. 
Wright,  13  I'.ast,  343;  Mercer  v.  Irving,  E., 
B.  &  E.  563  ;  6  W.  II.  661,  Crompton,  J. 


(6)  Clarke  v.  Gray,  6  East,  564,  fO; 
Reindell  v   Schell,  4  C.  B.,  N.  S.  97. 

in)  Boi/s  V.  Jnsell,  5  Bihg.,  N.  C.»0; 
7  Scott,  '364 ;  Reindell  v.  Schell,  4  '  IB., 
N.  S.  97. 

(rf)  Kemble  v.  Farren,  6  Bing.  1-  3 
M.  &  P.  425. 

(e)  Belts  V.  Burch,  4  H.  &  N.  50  28 
L.  J.,  Exch.  267. 

(  f)  Dimich  v.  Corlett,  12  Moore,  hC. 
C.  199. 

(g)  Rolfe  V.  Peterson,  2  Bro.  P.  C  86  ; 
Bowers  v.  Nisron,  12  Q.  B.  546,  558  ;  j  t<o» 
V.  Richmond,  1  Cr.  &  M.  734;  3  Tyr  80; 
Birch  V.  Stephenson,  3  Taunt.  469 ;  .  veil 
V.  Richards,  1 1  East,  633 ;  Faru  V. 
Olmius,  3  B.  &  A.  692. 
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residue  of  the  term  (A).      So  where  a  lease  contained  a  stipulation  Chapter  IX. 

that  for  every  acre,  and  so  in  proportion  for  a  less  quantity,  which  the  ^'^'  ^" 

lessee  should  suffer  to  be  occupied  by  any  other  person,  without  the 
consent  of  the  landlord,  an  additional  rent  should  be  paid  (i).      So 
i   where  a  tenant  holds  under  a  demise  (whether  under  seal  or  not) 
I   upon  the  terms  not  to  sell  any  hay  produced  on  the  demised  premises, 
off  the  said  premises,  "  under  the  penalty  of  2s.  6d.  for  each  yard  of 
the  said  hay  so  sold  as  aforesaid,  to  be  recovered  by  distress  as  for  rent 
in  anear:"  held,  that  although  this  was  not  strictly  a  rent,  it  was  not 
a  penalty,  but  an  agreed  sum  recoverable  by  distress  as  for  rent  (h). 
The  difference  between  a  penalty  and  liquidated  damages  is  very  Difference  be- 
1    great  in  several  respects,  viz.:    1.    Although  judgment  may  be  ob-  nalty  and  Li- 
'   fained.  execution  cannot  issue  to  levy  the  amount  of  a  penalty,  but  qynlated 

,  .  ,  1     1       •     1  Damages. 

only  the  damages  assessed  by  the  jury,  with  costs;  and  the  judgment 
will  stand  as  a  security  for  any  subsequent  breaches  (/).     But  liqui- 

I  dated  damages  constitute  a  debt  of  fixed  amount,  which  may  be  re- 
covered upon  proof  of  the  contract  and  breach,  without  any  evidence 
as  to  the  amount  of  damages  actually  sustained  {m),  provided  the 
declaration  be  properly  framed  (?/)•     I'l  such  case  the  jury  must  give 

ij  their  verdict  for  the  whole  sum  stipulated  to  be  paid  (however  dispro- 
portionably  large"),  and  not  for  what  they  find  to  be  the  actual  amount 
of  damaofe  sustained  :  otherwise  the  court  will  set  aside  the  verdict, 
and  grant  a  new  trial  (o).  But  the  court  will  not  net  aside  the  award 
of  an  arbitrator  on  this  ground,  unless  the  mistake  ap])ear  on  the  face 
of  his  award  (p).  2.  A  penalty  cannot  be  set  off  (7).  But  liquidated 
damages  constitute  a  debt,  and  may  be  set  off'(r).  If  a  penalty  be 
pleaded  by  way  of  set-off'  as  liquidated  damages,  it  will  fail  on  a 
traverse  (s).  3.  An  action  for  unliquidated  damages  may  be  stayed  or 
defeated  by  payment  of  a  sufficient  sum  into  court  to  cover  the 
amount  of  damages  actually  sustained  (t).  But  in  an  action  for  a 
penalty,  the  defendant  cannot  pay  money  into  court  unless  the  case 
tails  within  23  k  24  Vict.  c.  126,  s.  25.  In  other  cases  he  can  only 
apply  to  the  court  or  a  judge  to  stay  the  proceedings  upon  equitable 


(li)  Jones  V.  Green,  3  Y.  &  J.  298. 

li)  Greemlrule  v.  Tapscott,  ]  C,  M.  &  R. 
5.') ;  4  Tyr.  5U(i. 

(A)  l-oHitt  V.  Forrest,  11  Q.  B.  94-9;  1 
C.  &  K.  560. 

(0  Ante,  33(5. 

(m)  Asthy  V.  U'eldon,  2  Bos.  &  P.  331  ; 
Rilfe  V.  Peterson,  2  Bro.  P.  C.  436  ;  Green 
1- Price,  13  M.  &  S\.  (J95;  16  M.  &  W. 
'i^(>;  Galsworthy  v.  Slrutt,  1  Excl).  659; 
Alhyns  V.  Kinnier,  4  Exch.  776  ;  Sahiter  v. 
Ferguson,  7  C.  B.  716  ;  Reynolds  v.  Bridge, 
•J  E.  &  B.  528  ;  Mercer  v.  Irving,  E.,  B.  & 
E-563;  6W.  R.  661. 

(n)  Hurst  v.  Hurst,  4  Exch.  571;  5 
Exch.  203;  Reindell  v.  Schell,  4  C.  B., 
N.  S.  97. 

(•)  Farravt  v.   Olmius,   3   B.   &   A.  692; 


Mercer  v.  Irving,  E.,  B.  &  E.  563  ;  6  W.  R. 
661  ;  Fletcher  v.  Dyche,  2  T.  R.  37,  Bui- 
ler,  J. 

(/j)   Fuller  V.  Fenwick,  3  C.  B.  705. 

Iq)  Nedriff\.Hogan,2  Burr.  1024;  Han. 
cock  V.  Enlwistle,  3  T.  R.  435  ;  Horner  v. 
Fliiitoff,  9  M.&  W.  678  ;  Williams  v.  Fliglit, 
2  Dovvl.,  N.  S.  11. 

(r)  Fletcher  v.  Dyche,2  T.  R.  32  ;  Duck- 
tvorth  V.  Alison,  1  M.  &  W.  412  ;  Holme  v, 
Guppy,  3  M.  &  W.  387  ;  Macintosh  v.  The 
Midland  Counties  Railway  Co.,  14  M.  &  W. 
548  ;   Legge  v.  Harlock,  12  Q.  B.  1015. 

(4)  Hancock  v.  Enlwistle,  3  T.  R.  435;. 
Hurner  v.  Flintoff,  9  M.  &  W.  678. 

(0  Betts  V.  Burch,  4  H.  &  N.  506;  28 
L.  J.,  Exch.  267. 
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How  distin- 
guished. 


Chapter  IX.  terms,  pursuant  to  4  &  5  Ann.  c.  16,  s.  13  (w);  or  a  remedy  may  j 
^^^^-  ^-  obtained  in  a  Court  of  Equity  (u).  4.  Although  a  Court  of  Equ  ^ 
will  frequently  relieve  against  a  penalty  or  forfeiture,  yet  it  will  it 
restrain  an  action  to  recover  liquidated  damages  (.r) ;  nor,  on  the  otlr 
hand,  will  it  restrain  a  tenant  from  ploughing,  &c.  where  it  is  agrei 
that  he  shall  pay  stipulated  damages  for  such  acts  (?/).  5.  Althouti 
a  Court  of  Equity  will  not  in  general  compel  a  person  to  answer  a  111 
of  discovery  in  aid  of  an  action  for  a  penalty,  yet  it  is  otherwise  wh  e 
the  action  is  brought  to  recover  liquidated  damages  (z).  6.  Increaii 
rent,  being  in  the  nature  of  liquidated  damages,  may  be  distraiid 
for  (a),  but  a  penalty  cannot. 

Notwithstanding  the  above  important  differences  between  a  pensy 
and  liquidated  damages,  it  is  sometimes  difficult  to  distinguish  the  : 
the  numerous  cases  upon  this  point  are  somewhat  conflicting',  [f 
expressly  called  a  "  penalty"  in  the  contract,  that  is  not  conclusive ( t; 
but  if  pleaded  as  a  penalty,  that  is  conclusive  against  the  party  .o 
pleading (c).  On  the  other  hand,  if  expressly  declared  in  the  cir 
tract  to  be  "  liquidated  and  ascertained  damages,  and  not  a  pensgf 
or  penal  sum  or  in  the  nature  thereof,"  it  may  be  held  to  be  a  trre 
penalty  {d).  It  not  unfrequently  happens  that  the  same  sum  is  ca(cl 
both  a  penalty  and  liquidated  damages  in  the  same  sentence;  or  :iiB 
stated  to  be  a  penalty  or  forfeiture  to  be  recovered  as  liquidftd 
damages  (e).  There  is  no  magic  in  words.  A  penalty  is  a  peney, 
although  called  liquidated  damages,  "  the  mere  alteration  of  the  tna 
cannot  alter  the  nature  of  the  thing"  (/).  The  courts  are  there tc 
bound,  in  compliance  with  the  established  rules  of  construction  to 
collect  the  meaning  of  a  writmg  and  the  real  intention  of  the  pans, 
not  from  any  single  word  or  particular  expression,  but  from  the  w  »le 
scope  and  tenor  of  the  instrument (^).  If  it  contains  various  stipulates 
for  the  performance  or  observance  of  several  things  of  more  or  lessfltt- 
portance  to  the  parties,  and  the  breach  of  any  one  of  which  gives  ise 
to  a  definite  amount  of  damage,  and  one  large  sum  is  stated  at  the  ttd 

to  be  paid  upon  any  omission,  neglect  or  default,  such  sum  musbe 

I' 


(«)  Englavd  V.  Watson,  9  M.  &  W.  333  ; 
1  Dowl,  N.  S.  398  ;  The  Bishop  of  London 
\.  M'Neil,  9  Exch.  490;  23  L.  J.,  Exch. 
Ill  ;  Wheelhouse  v.  Ladbrooke,  3  H.  &  N. 
291. 

(v)  Kepp  V.  fViggilt,  4  C.  B.  678  ;  5  D. 
&  L.  164. 

(x)  Benson  v.  Gibson,  3  Atk.  396  ;  Rolfe 
V.  Peterson,  2  Bro.  P.  C.  436  ;  Jones  v.  Green, 
3  Y.  &  J.  298. 

(y)    Woodward  v.  Giles,  2  Vern    119. 

(s)  Richards  v.  Cole,  Mitford  (Ld.  Redes- 
dale),  Eq.  P).  196  (4th  ed.)  ;  Jones  v.  Green, 
3  Y.  &  J.  298. 

(a )  Pollitt  V.  Forrest,  1 1  Q.  B.  949 ;  Bowers 
V.  Nixon,  12  Q.  B.  546,  558. 

(6)  Sainter  v.  Ferguson,    7  C.   B.    716; 


Hurst  V.  Hurst,  4  Exch.  571 ;  5  Exch.  »3  ; 
Legge  V.  Horlock,  12  Q.  B.  1015. 

(c)  Pollitt  V.  Forrest,  11  Q.  B.  949166. 

{d)  Kemble  v.  Farren,  6  Bing.  141  ;  IM. 
&  P.  425. 

(e)  Davis  v.  Penton,  6  B.  &  C.  16; 
Crisdee  v.  Bolto7i,  3  C.  &  P.  240  ;  8  lOO. 
252;  Horner  v.  Graves,  7  Bing.  735;  M. 
&  P.  768 ;  Boys  V.  Jncell,  5  Bing.,  C. 
390;  7  Scott,  364;  Lesge  v.  Horlo^  12 
Q.  B.  1015. 

(/)  Davies  v.  Penton,  6  B.  &  C  «16, 
Littledale,  J. ;  Kemble  v.  Farren,  6  ing. 
141  ;  3  M.  &  P.  425;  Horner  v.  F  toff, 
9  M.  &  W.  678. 

(g)  Dimich  v.  Corlctt,  12  Moo.  P.  .  C. 
199. 
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considered  as  a  penalty  (//).     But  it  is  otherwise  where  the  damage  Chapter  IX. 

sustained  is  of  an  unliquidated  nature,  and  not  of  definite  amount:  in  '— — 

such  cases  the  full  stipulated  sum  (however  large  and  disproportionate) 
may  generally  be  recovered  (i).  The  law  on  the  question  of  penalty 
or  liquidated  damages  may  now  be  considered,  after  a  great  number 
of  decisions,  not,  perhaps,  all  of  them  strictly  reconcilable  with  each 
other,  to  be,  however,  at  length  satisfactorily  settled ;  and  the  hinge 
on  which  the  decision  in  every  particular  case  turns  is  the  intention  of 
the  parties,  to  be  collected  from  the  language  they  have  used.  The 
mere  use  of  the  term  "  penalty,"  or  the  term  "  liquidated  damages," 
does  not  determine  that  intention ;  but,  like  any  other  question  of 
construction,  it  is  to  be  determined  by  the  nature  of  the  provisions 
and  the  language  of  the  whole  instrument.  One  circumstance,  how- 
ever, is  of  great  importance  towards  arriving  at  a  conclusion ;  if  the 
instrument  contains  many  stipulations  of  varying  importance,  or  re- 
lating to  objects  of  small  value  calculable  in  money,  there  is  the 
strongest  ground  for  supposing  that  a  stipulation,  applying  generally 
to  a  breach  of  all  or  any  of  them,  was  intended  to  be  a  penalty,  and 
not  in  the  way  of  liquidated  damages  (k). 

Where  there  is  a  reservation  of  51.  per  acre  during  the  last  twenty 
years  of  a  term,  for  every  acre  of  meadow  thereby  demised,  which 
the  tenant  shall  plough,  dig,  ear,  break  up,  or  convert  into  tillage 
during  the  said  last  twenty  years  of  the  term,  and  so  after  that  rate 
for  any  greater  or  less  quantity  than  an  acre,  or  less  time  than  a  year, 
it  is  considered  that  the  rent  is  due  in  the  last  twenty  years,  if  the 
land  is  then  ploughed,  whether  it  was  first  ploughed  within  the  last 
twenty  years,  or  before ;  and  that  the  rent  continues  payable  during 
the  twenty  years,  though  the  land  be  again  laid  down  to  permanent 
grass  (/).  The  right  to  additional  rent  for  over  tillage  is  not  waived 
by  the  acceptance  of  the  reserved  rent  with  a  knowledge  of  the 
breach  (w«).  A  provision  in  a  publican's  lease,  that  the  lessee  shall 
take  all  his  beer  from  the  lessor,  or  in  case  he  did  not  do  so,  that  an 
advanced  rent  should  be  paid,  has  been  much  censured  by  the  courts ; 
and,  at  all  events,  such  a  covenant  is  subject  to  an  implied  con- 
dition, and  cannot  be  enforced  unless  the  lessee  be  supplied  with  good 
beer  {n). 

(h)  Astley  V.  Weldon,  2  Bos.  &   P.  346;  Howell  v.  Richards,  11  East,  633  ;  Bac.  Abr. 

Kemhle  v.  Farren,  6  Bing.  141  ;   3  M.  &  P.  tit.  Rent  {¥.). 

425;  Boys  v.  Ancell,  5  Bing.,  N.   C.   390  ;  (m)  Denton  v.  Richmond,  1  C.  &  M.  734; 

7  Scott,  364  ;  Beckham  v.  Drake,  8  M.  &  W.  3  Tyr.  630. 
^'J3-  {n)   Cooper  v.  Twibill,  3  Camp.  286;  Hoi- 

(0  Ante,  337  (m).  combe  v.  Hewson,   2  Camp.  391  ;   Stancliffe, 

ik)  Dimich  V.  Corlett,  12  Moo.  P.  C.  C.  199.  app.,  Clarke,  resp.,  7  Exch.  439  ;  21  L.  J., 

(0  Birch   V.  Stephenson,    3  Taunt.  469;  Exch.  129. 


z2 


340 


WHEN  RENT  IS  DUE. 


Chapter  IX. 
Sect.  4. 


At  what  Time 
of  tlie  Day 
Bent  is  due. 


Sect.  4. —  When  Rent  is  due. 
Rent  is  due  in  tlie  morning  of  the  day  appointed  for  payment,  It 
it  is  not  in  orrenr  until  alter  midnight  (o).  Just  before  and  at  sun:t 
is  the  time  appointed  by  Uiw  to  make  a  proper  demand  of  it,  3 
take  advantage  of  a  condition  of  re-entry  (j9) ;  the  demand  should  9 
made  such  time  before  sunset  as  to  allow  sufficient  light  to  connt  Is 
money  {<j) ;  and  the  person  making  the  demand  or  tender  must  rem:  i 
on  the  land  till  the  sun  has  set;  and  the  demand  must  be  actuay 
or  constructively  continued  till  that  time  (r).  The  court  will  ht 
take  judicial  notice  of  the  time  of  sunset  on  a  jmrticular  day;  t.t 
must  be  pi'oved  by  evidence  (s).  A  demand  made  on  the  proper  (y 
at  one  o'clock  is  clearly  bad  {f).  Yet  a  tender  by  the  tenant  or  is 
agent  at  any  time  before  or  after  sunset  would  be  sufficient  to  s:'e 
the  forfeiture  (m).  Where  a  lessor,  tenant  in  fee,  died  after  sunset  i|d 
before  midnight,  it  was  held  that  the  heir,  and  not  the  executor,  ^js 
entitled  to  the  rent  (v) ;  but  payment  to  tire  lessor  or  his  agent  on  |e 
morning  of  the  rent-day,  the  lessor  dying  before  noon,  is  valid«s 
against  the  heir,  though  not  against  the  king  (a;).  Where  the  lit 
was  reserved  payable  on  Michaelmas-day,  and  the  lessor  died  in 
that  day  between  three  and  four  o'clock  in  the  afternoon  before  sB- 
set,  and  a  question  was  raised  whether  the  executor  or  the  heir,r; 
which  is  the  same,  the  jointress  of  the  lessor,  should  have  the  r(|; 
it  was  held  that  the  rent  should  go  to  the  heir  or  jointress  (3/).  Fo- 
ment before  the  day  is  voluntary  and  a  payment  of  a  sum  in  gi'fs, 
and  no  satisfaction  at  law  of  the  ve\\i{z),  though  it  seems  othenge 
in  equity;  for  payment  of  rent  to  the  tenant  in  tail  or  for  life,  ofcr 
even  before  the  day,  where  the  tenant  in  tail  lived  to  the  rent-day b), 
will  discharge  the  lessee,  though  if  the  tenant  in  tail  die  on  the  s|ie 
day,  the  remainder-man  is  entitled  to  recover  the  rent  so  paid  l>hi 
his  representatives.  Where  a  tenant  made  payments  and  advance ito 
and  on  behalf  of  his  landlord  on  account  of  rent  not  then  due,  nd 


(0)  Cole  Ejec.  413;  Dibble  v.  Buwater, 
2  E.  &  B.  5ti4i  Chitting  V.  Derbij,  2  W. 
Blac.  1077;  Leftley  v.  Mills,  4  T.  R.  173; 
Bac.  Abr.  tit.  Rent  (H.). 

{p)  Du//jjct  V.  Mayo,  1  Sauiid.  287;  2 
Salk.  578  ;  Cole  Ejec.  413. 

(q)  Co.  Lit.  202a;  Plow.  172  a;  Maund's 
vase,  7  Co.  R..  28  b;  Fabian  and  fViiidsor's 
case,  1  Leon.  305  ;  Fabian  v.  iVinstun,  Cro. 
Eliz.  209;  Fabijan  v.  liemston,  Aleyn,  252; 
Fabrjan  v.  Retvmston,  Anderson,  252  (Case, 
2G2);  Thompson  v.  Field,  Cro.  Jac.  499; 
Tinckler  v.  Pn'vlice,  4  Taunt.  549  ;  Gilb. 
Uexns,  91  ;  Cole  Ejec.  413  ;  1  Wms.  Sannd. 
287  (fith  ed.). 

(r)  IVood  and  Chiver's  case,  4  Leon.  179  ; 
fabyan  v.  Rewmston,  Anderson,  252  (Case, 
262);  AcocUs  V.  Phillips,  5  H.  &  N.  183; 
Cole  Ejec.  413  :   ante,   282. 

(s)   CoUier  V.  Nokes,  2  C,  &  K.  1012. 


(0  Doe  d.  Wheeldon  v.  Paul,  3  C.  P. 
613. 

(k)  Plow.  172a;  Co.  Lit.  202  a;  vpp 
\.  Humbcrton,  Cro.  Eliz.  48;  Gilb.  I  nts, 
91  ;  Cole  Ejec.  413. 

(v)   Diippa  V.  Mayo,  2  Salk.  578;  1   ms." 
Saiuul.  287  ;   Ctun's  case,  10  Co.  R.  27; 
Lord  Rockingltam  v.  Penrice,  1  P.  Wms  77  ; 
1  Salk.  578  ;   1  Swanst.  345,  note;  R^lu- 
low,  3  Kay  &  J.  689  ;  26  L.  J.,  Chan.  18. 

(,r)  Clan's  case,  10  Co.  R.  127  bind 
point). 

(y)  Lord  Rockingham  v.  Penrice,  P. 
Wms.  177;  1  Salk.  578;  1  Swanst  i45, 
note  ;   Bac.  Abr.  tit.  Rent  (H.). 

(z)  Clan's  case,  10  Co.  R.  127  ;  wd 
Cromwel  V.  Andrews,  Cro.  Eliz.  15. 

(a)  Lord  Rockingham  v.  Penrice,  '  P. 
Wms.  577;  1  Salk.  578;  I  Swanst  145, 
note. 
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the  landlord  died  a  few  days  before  the  rent  becauie  due :  held,  that  Chapter  IX. 
such  payments  might  be  pleaded  by  way  of  eqidtahle  defence  to  an '— — 


action  by  the  landlord's  executors  for  the  rent  (6;. 

Where  rent  is  reserved  generally,  and  no  mention  is  made,  as  is  At  what  Days 

„  ,     ,,.  ,  ,      ,  ,  ,,  .  .       ,  ^-i   ^i       '"  *'ie  Year 

usual,  of  halt-yearly  or  quarterly  payments,  nothnig  is  due  until  the  Rent  is  due. 
end  of  the  year  (c) :  and  where,  after  signing  a  written  agreement, 
which  made  no  mention  of  the  time  when  the  rent  was  to  be  paid,  the 
landlord  asked  the  tenant  how  he  would  like  to  pay  the  rent,  and  the 
tenant  replied  quarterly,  and  the  rent  was  accordingly  paid  quarterly, 
it  was  held  that  the  rent  was  still  due  annually,  and  not  quarterly  {d). 
Where  there  is  a  general  reservation  of  a  yearly  rent,  a  clause  to  put 
an  end  to  the  term,  by  notice  expiring  on  any  quarter  day,  will  not 
make  the  rent  payable  quarterly  (e).  By  a  memorandum,  A,  agreed 
to  let  to  B.  a  house  at  a  yearly  rental  of  50/.,  and  in  consideration  of 
the  yearly  rent  aforesaid  being  duly  paid,  agreed  to  give  quiet  posses- 
sion of  the  house ;  B.  agreed  to  pay  the  aforesaid  rent  of  50/.  and  to 
pay  taxes,  and  the  memorandum  concluded,  "  Likewise  the  stable 
and  loft  over  at  a  further  rental  of  25/.  per  annum, — to  be  paid  on  the 
usual  quarter  days;"  held,  that  the  50/.  was  not  payable  quarterly, 
but  annually  only  (/).  An  agreement  was  dated  the  31st  of  January, 
and  a  person  thereby  agreed  to  become  tenant,  "  at  the  customary 
time  of  entry,"  at  a  certain  rent  to  be  "  paid  at  the  usual  time,"  "  as 
agreed  upon ;"  he  entered  at  Lady-day,  the  usual  time  of  entry  being 
the  12th  of  May,  and  the  usual  time  of  rent  becoming  payable,  being 
once  a  year,  at  Michaelmas,  but  the  rent-day,  when  it  was  paid,  being 
the  8th  January ;  it  was  held,  that  there  was  evidence  that  the  rent 
was  payable  at  Michaelmas,  and  that  it  was  not  necessarily  payable 
at  the  end  of  the  year,  from  the  time  of  entry  (^).  When  the  rent  is 
made  payable  on  certain  days  in  the  year,  the  rent  is  due  on  the  first 
of  the  days  occurring  in  point  of  time,  without  regard  to  the  local 
order  of  the  words  (A) ;  and  if  rent  is  intended  to  be  made  payable 
from  time  to  time  in  advance,  such  intention  should  be  clearly  ex- 
pressed; otherwise,  perhaps,  the  payment  in  advance  may  be  con- 
fined to  the  first  quarter  (2).  A  covenant  that  half  a  year's  rent  shall 
remain  in  the  hands  of  the  tenant  till  the  last  year,  means  the  "  cur- 
rent half-year"  {k).  Where  rent  was  reserved  quarterly,  or  half-quar- 
terly if  required,  and  the  landlord  received  the  rent  quarterly  for  the 
first  twelve  months,  it  was  held,  that  he  could  not,  without  notice, 
distrain  for  a  half  quarter's  rent(/).  So  where  premises  were  let, 
"the  yearly  rent  to  be  110/.,  and  to  be  payable  in  advance,  if  the 

(fc)  Nash  V.  Gray,  2  F.  &  F.  391.  (g)   Gore  v.  Lloyd,  12  M.  &  W.  463. 

(c)  Co/e  V,  5«r!/,  Latch.  264  ;   Cnomber  \.  (h)  Hill  v.    Grange,   Plowd.   171;  ante, 
Howard,  1  C.  B.  44-0.  328. 

(d)  Tuner  v.  Allday,  Tyr.  &  Gr.  819.  (0  Ante,  322,  328. 

(e)  Collett  V.  Curling,  10  Q.  B.  785;  5  (*)  v.  Nicholls,  Lofft,  393. 

^■^L.Gd-j.  (/)  Mallam   v.  Arden,    10  Biiig.  299;  3 

if)  Coombcr  v.  Howard,  1  C.  B.  440.  Moo.  &  Sc.  763. 
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Chapter  IX. 
Sect.  4. 


landlord  required  the  same,"  nothing  being  said  as  to  the  days  f 
payment;  after  a  quarter  had  expired  the  landlord  demanded  a  qu{- 
ter's  rent  only  ;  held,  that  he  was  not  entitled  to  distrain  for  the  whce 
l\Ol.{m). 


Payment  of 
Rent  generally. 


Payments  by 
mistake  to  the 
wrong  Person. 


Allowances  by 
mistake  of 
deductions 
from  Rent. 


Where  Rent  is 
payable. 


Sect.  5. — Payment  of  Rent. 

Rent  is  considered  as  of  a  higher  nature  than  even  a  debt  due  i 
an  instrument  under  seal,  as  between  the  parties  themselves;  butd 
the  case  of  the  death  of  the  tenant,  rent  in  arrear,  whether  it  be  \f 
deed  or  parol,  is  held  to  be  of  equal  degree  with  specialty  debts;  al 
therefore  in  the  distribution  of  the  deceased's  estate  it  is  to  be  p  i 
with  debts  of  that  degree  («).     Rent  in  arrear  is  no  part  of  the  ;- 
version ;  and  therefore  when  rent  becomes  due  after  delivery  to  % 
sheriff  of  a  writ  of  elegit  against  the  lessor,  but  before  inquisitn 
taken  thereon,  it  is  not  payable  to  the  execution  creditor  (o).     A  p  ■- 
ment  of  rent  by  mistake  or  misrepresentation  to  a  person  not  entitji 
to  demand  it,  does  not  preclude  the  tenant  from  showing  that  le 
person  to  whom  it  was  paid  was  not  entitled  to  it  {p).     So  if  A.,  \i|p 
is  a  tenant  for  life  subject  to  forfeiture,  with  remainder  over  to  ,i, 
lease  to  C.  for  a  term,  and  afterwards  apprehending  that  he  has   o- 
feited,  acquiesce  in  B.'s  claiming  and  receiving  the  rent  from  C. ;  ife 
executor  may,  on  showing  that  he  acquiesced  under  a  false  appreba- 
sion,  recover  from  C  the  amount  of  the  rent  erroneously  paicto 
B.(^).     An  old  corporation,  before  the  Municipal  Reform  Act,  vre 
trustees  of  a  charity,  and  a  tenant  of  the  charity  paid  rent  after  le 
new  corporation  came  into  office  to  the  secretary  of  the  old  corpift- 
tion,  who  still  continued  as  charity  trustees;  held  that  this  was  a  g»d 
payment  as  against  the  new  corporation  (r)-     An  allowance  by   ly 
of  deduction  from  the  rent,  even  though  made  by  mistake,  operes 
as  payment  of  the   rent,  pro  tanto:  thus  where  a  tenant  paid    nt 
regularly  to  the  landlord's  agent,  deducting  a  sewer's  rate,  whi(  it 
was  afterwards  discovered  that  by  the  terms  of  the  agreement  uiier 
which  the  tenant  held  he  ought  himself  to  have  paid,  it  was  held,  lit, 
in  an  action  to  recover  the  sums  so  deducted  as  arrears  of  rent,  a  ea 
of  payment  was  supported  by  the  facts  (s).  ij 

Rent  reserved,  payable  yearly,  or  otherwise,  is  to  be  paid  OTiVie 
land,  because  the  land  is  the  debtor,  and  that  is  the  place  of  den  nd 
appointed  by  law  :  so  if  a  man  lease,  rendering  rent,  and  the  le  ee 
binds  himself  in  a  sum  to  perform  the  covenants,  this  does  not   ;er 


(m)   Clarke  v.  Holford,  2  C.  &  K.  540. 

(n)  Thompson  v.  Thompson,  9  Price,  471. 

(o)  Sharp  v.  Kei/,  8  M.  &  W.  379;  9 
Dowl.  770  ;  Cole  Ejec.  566. 

(/))  Rogers  V.  Pitcher,  Q  Taunt.  202;  1 
Marsh.  541  ;  Cole  Ejec.  231. 

{q)   Williams  v.  Bartholomew,  1  Bos.  &  P. 


326;  Gregory  \.  Doidge,  3  Bing.  47'  H 
Moo.  394  ;  Claridge  v.  Mackenzie,  4  .  & 
G.  143;  4  Scott,  N.  R.  796. 

(r)  Mayor,  ^c.  of  Ludlow  v.  Chnrl.  ,  9 
C.  &  P.  242. 

(s)  Waller  v.  Andrews,  3  M.  &  W.  i2; 
Biamston  v.  Robins,^  Wmg.W;   12  Mc  68. 
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the  place  of  payment  of  the  rent,  for  it  may  be  tendered  on  the  land  Chapter  ix. 
without  seeking  the  obligee,  except  where  the  condition  is  for  the  ^^^t.  5. 
performance  of  homage  or  other  corporeal  service  to  the  person  of  the 
lord  (t).  This,  however,  which  is  a  rule  of  the  common  law,  applies 
principally  to  forfeitures  and  conditions ;  for  a  covenant  for  the  pay- 
ment of  rent,  no  particular  place  of  payment  being  mentioned,  is 
analogous  to  a  covenant  to  pay  a  sum  of  money  in  gross  on  a  day 
certain,  in  which  case  it  is  incumbent  on  the  covenantor  to  seek  out 
the  person  to  be  paid,  and  pay  or  tender  him  the  money,  for  the 
simple  reason  that  he  has  contracted  so  to  do  (u).  The  lessee  of  the 
king  must  pay  his  rent,  without  demand,  at  the  Exchequer,  wherever 
it  may  be ;  but  if  the  king  grant  the  land  in  reversion,  the  rent  must 
be  demanded  on  the  land  before  the  patentee  can  enter,  as  for  a  for- 
feiture on  non-payment  (x). 

Like  any  other  species  of  debt  rent  may  be  paid  by  a  remittance  by  How  Rent 
the  post.  If  a  tenant  be  directed  by  his  landlord  to  remit  money  by  "^^  ^  P*'  * 
the  post,  and  it  be  lost,  the  latter  must  bear  the  loss  (y) :  but  a  person 
so  remitting  money  ought  to  deliver  the  letter  at  the  General  Post,  or 
a  receiving-house  appointed  by  that  office,  and  not  to  a  bellman  in 
the  street  {z).  Where  a  creditor  in  the  country  directed  his  debtor 
to  pay  money  into  a  London  banking-house  for  his  account,  and  had 
no  account  with  the  house  but  through  a  country  banker  ;  it  was 
held,  that  a  payment  there  to  the  credit  of  his  account  with  the 
country  banker  was  a  discharge  to  the  debtor  (a).  Generally,  a 
creditor  may  insist  upon  payment  being  made  either  to  himself  or  his 
agent ;  but  having  authorized  payment  to  his  agent,  he  cannot  revoke 
that  authority,  if  the  debtor  have  given  such  a  pledge  to  pay  pursuant 
to  the  authority  as  would  bind  him  in  a  court  of  law  (b). 

If  the  landlord  take  a  security  for  rent  in  arrear— as  if  he  take  a  Payment  by 
bond,  bill  of  exchange  or  promissory  note — his  so  doing  will  not  ^  ^^^ 
amount  to  a  payment  of  the  rent,  nor  bar  him  of  his  remedies  peculiar 
to  the  recovery  of  rent  (r).  Where  the  tenant  gave  a  note  of  hand  for 
rent  in  arrear,  and  took  a  receipt  for  the  rent,  and  the  landlord  having 
afterwards  distrained  for  the  rent,  the  tenant  brought  trespass,  it  was 
held,  that  notwithstanding  the  note  the  landlord  might  distrain,  for 
that  it  was  no  alteration  of  the  debt  till  payment  {d).  A  tenant  being 
indebted  for  rent,  his  landlord's  agent  received  from  the  tenant  a  bill 
of  exchange  for  the  amount,  which  he  indorsed  over,  and  paid  the 

(0  Co.  Lit.  201b;    Rome    v.    Young,  2  (b)  Hodgson  v.  Anderson,  3  B.  &  C.  84^2  ; 

Bred.  &  B.  2U ;  Sbep.  Touch .  378  ;   Crouch  5  D.  &  R.  735. 

V.  Fastolfe,  Sir  T.  Raym.  418  ;   Com.  Dig.  (c)  Davis  v.  Gyde,  2  A.  &  E.  624;  Worth-- 

Pleader ;  2  W.i9.  ington     v.     Wigley,    3    Bing.,    N.    C.    454; 

(w)  Haldane  v.  Johnson,  8  Exch.  689.  Murray  v.  King,  5  B.  &  A.  165. 
(a:)  Bac.  Abr.  tit.  Rent  (I.).  (d)  Harris  v.  Shiptvay,  and  Etver  v.  Lady 

(y)   Warti'icke  v.  Noakes,  Peake,  67.  Clifton,  Bull.   N.  P.  182  ;  Seven  v.  Mihil,  1 

(«)  Hawkins  V.  Rutt,  Peake,  186.  Ld.  Ken.   370;  Davis  v.   Gyde,  2  A.  &  E. 

'vO  Breed  v.  Green,  Holt,  204.  623  ;  4  N.  &  M.  462. 
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Stamp  Duty 
on  Receipts 
lor  Rent. 


Chapter  IX.  rent  to  the  landlord,  creditinp;  it  in  his  accounts  as  if  the  tenant  ha 

^1.1-'  —  paid  the  money  ;  the  landlord  having  distrained  for  rent :  it  was  hell 

to  be  a  question  for  the  jury  whether  the  transaction  amounted  to  ' 
discount  of  the  bill  by  the  agent  for  the  tenant,  or  a  mere  advance  ( 
rent  by  the  agent  to  the  landlord,  in  which  latter  case  he  was  entitle 
to  distrain  (e).  Where  to  covenant  for  rent  against  three  defendant! 
it  was  pleaded  that  41  /.  of  the  rent  was  paid ;  that  of  the  residue  i\\ 
of  the  defendants  had  paid  their  shares,  and  that  the  other  had  give 
the  plaintiff"  a  promissory  note  for  his  share  payable  at  a  banker'; 
that  such  note  was  dishonoured,  whereupon  the  plaintiff'  sued  him  arj 
had  judgment  by  default  on  the  note,  which  judgment  was  still  ui 
satisfied:  held,  that  the  judgment  was  no  merger,  being  obtained  c 
a  collateral  security,  and  not  having  produced  actual  satisfaction  {J\ 
In  ordinary  cases  where  a  party  has  taken  bills  in  payment  of  a  der 
it  will  be  presumed  that  the  money  was  received,  unless  the  contra 
be  shown  (g). 

Receipts  or  discharges  given  for  the  payment  of  rent  require  to  1' 
stamped  with  a  penny  stamp  if  the  sum  received  amounts  to  21. 
upwards  {h).     A  receipt  stamp  is  necessary  where  a  paper  contai 
acknowledgments  at  successive  times  of  the  payment  of  money  {i) ; 
written  acknowledgment  at  the  foot  of  an  account,  stating  that  su 
account   is    correct,    may    be    given    in    evidence  without  a   recei; 
stamp  (;').     An  account  stated  with  an  unstamped  receipt  at  the  fc: 
for  the  balance,  is  admissible  as  evidence  of  an  account  stated,  t;. 
not  of  the  payment  of  the  balance  {k).     If  a  tradesman  write  "  settlec ' 
under  his  bills,  and  put  his  initials,  he  incurs  the  penalty  for  giving  i; 
receipt  without  a  stamp  (l) :  and  a  bill  of  parcels  to  which  there  wj 
subscribed  the  following  words,  "  settled  by  two  bills,  one  at  nine  a  I 
the    other  at   twelve  months,"  has    been    held  to   require  a  recet 
stamp  (m) ;  and  where  a  landlord  fraudulently  and  improperly  receiv  I 
various  sums  of  money  from  several  of  his  tenants,  and  the  evidei  J 
of  payments  by  them  consisted  of  memoranda  of  accounts  cjeliveil 
to  the  tenants  in  which  the  items  in  question  were  set  down,  and  ) 
each  of  which  the  landlord  wrote  the  word  "  paid  ;"   it  was  held,  tl  t 
such  memoranda  were  admissible  in  evidence  without  a  stamp,  wi  i 
coupled  with  entries  in  the  steward's  books  to  the  same  efflsct  {n).    l 
paper  signed  by  the  lessor  in  this  form — "  Mr.  J.  (the  lessee)  hav  5 
written  off"  the  sum  of  721.  from  his  mortgage  debt,  being  five  quart* . 
rent  of  his  house,  I  hereby  discharge  the  same  rent  to  the  24th  (  y 


(e)  Parrottv.  Anderson,!  Exch.  93  ;  Grif- 
fiths V.  Chichester,  ibid.  95. 

(/)  Drake  v.  Mitchell,  3  East,  251. 

(g)  Hebden  v.  Hartsink,  4  Esp.  40. 

{h)  Ki  &  17  Vict.  c.  59,  s.  1. 

(?)  JVright  V.  Sliawcross,  2  15.  &  A.  501, 
n. ;   Dibden  v.  Morris,  2  C.  &  P.  44. 


(j)  Wellard  v.  Moss,  7  iMoo.  503  ;  1  B  f. 
134. 

(/f)  Malheson  v.  Ross,  2  H.  L.  Cas.  2 

(0  Spawforth  q.  t.  v.  Alexander,  Pe  i, 
25,  n.  ;   2  Esp.  621. 

(m)  Smith  V.  Kelly,  Peake,  25,  n. ;  4  ). 
249. 

(h)   Clarke  v.  Hougham,  3  D.  &  R.  3l 

it 
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of  July  last" — requires  a  receipt  stamp  (o).     A  paper  in  form  of  a  Chapter  IX. 

receipt,  if  it  is  not  given  in  evidence  as  a  receipt,  does  not  require  a       ^^^'^•5- 

stamp  (j!?)  ;  and  an  unstamped  receipt  may  be  used  by  a  witness  who 
can  prove  the  fact  independently,  to  refresh  his  memory  {q). 

Although  no  set-ofF(r),  or  payments  or  damages  made  or  sustained  When  Pay- 
by  the  tenant  can  be  set  off  against  a  claim  for  rent  due  to  the  land-  Ground-rent 
lord,  unless  in  pursuance  of  some  express  agreement  or  stipulation  in  opeiates  as 

iiip\  c  111  -ini     Payment  pro 

that  behall  {s) ;  yet  a  payment  or  ground-rent  by  the  tenant,  m  default  tanto  of  the 
of  payment  by  his  mesne  landlord,  may  operate  as  payment  pro  tanto  ^*^"'" 
of  the  rent  claimed  by  the  latter  (0;  and  growing  rent  may  be  dis- 
charged by  such  payments  as  well  as  rent  actually  due  {u)  :  such 
payments  are  not  the  less  compulsory  because  the  ground  landlord, 
on  demanding  the  ground-rent,  allows  the  occupier  time  to  pay  (?/). 
Where  a  stranger  received  rent  due  to  the  testator  in  his  lifetime, 
and,  afterwards,  by  desire  of  the  tenant  in  possession,  paid  the  demand 
of  ground-rent  due  at  the  same  time  for  the  same  premises;  it  was 
held,  that  he  might  deduct  such  payment  in  an  action  by  the  executor 
for  the  rent,  but  not  a  payment  of  ground-rent,  arising  after  the  death 
of  the  testator  (a:). 

A  payment  of  property-tax  operates  as  a  payment  pro  tanto  of  the  Payment  of 
rent,  notwithstanding  any  stipulation  in  the  lease  to  the  contrary  (//).  x^^^^'  ^'^*' 
So  a  payment  of  land-tax,  sewers  rate,  rent-charge  in  lieu  of  tithes, 
and  other  charges  of  the  like  nature,  may,  in  the  absence  of  any 
express  stipulation  for  their  payment  by  the  tenant,  operate  as  a  pay- 
ment pro  tanto  of  the  rent,  and  be  deducted  accordingly  on  the  next 
payment  of  rent  {z). 

Wherever  a  tenant  may  be  ousted  from  his  occupation  on  default  When  other 
made  of  a  payment  by  his  landlord,  he  may  pay  in  his  discharge  and  be  d'e'ducted*^ 
for  the  redemption  of  the  premises,  and  deduct  such  payment  from  ^^^^^  ^^^^  R^nt. 
his  rent  (a):  but  where  a  tenant  paid  as  rent  a  sum   to  prevent  a 
person  ejecting  him  from  a  portion  of  the  land  to  which  he  claimed 
title  from  the  lessor  prior  to  the  lease,  it  was  held  not  a  payment 
which  could  be  set  up  against  so  much  of  the  rent  (5).     In  an  action 
for  rent  the  tenant  may  avail  himself  of  a  part  payment  obtained  from 
him  under  a  distress,  or  a  judgment  of  the  County  Court  for  the  same 
lent  (c).     Where  a  landlord   is   bound   to   repair,  and  the  tenant   is 
obliged  by  sudden  accident  to  make  repairs,  in  order  to  prevent  fur- 
Co)  Lucas  V.  Jones,  5  Q.  B.  9J9;   1  D.  &        &    P.   732;   Sapsford   v.   Fletcher,  4   T.   R. 
M-774.  511. 

(p)  Brookes   v.    Davies,  2   C.    &    P.    186;  (.r)    Wilkinson  v.  Cdwoorf,  3  Anst.  905. 

Matheson  v.  Ross,  2  H.  L.  Cas.  286.  (y)   Post,  Chap.  XI. 

(?)  Rnmbert  v.  Cohen,  4  Esp.  213.  (z)  Post,  Chap.  XI. 

(r)  Andrew   v.  Hancock,  1    B.   &   B.   37 ;  (a)  Smith    v.    Psarce,    MS.,     sittings    at 

Wilson  V.  Davenport,  5  C.  &  P.  531.  Guildhall,  after  M.  T.  43   Geo.  III.,  Lord 

(s)   Wilson  V.  Davenport,  5  C.  &  P.  531.  EUenborough,  C.  J 


29. 


{t)  Due  V.  Hare,  2  C.  &  M.  145;  4  Tyr.  (6)   Boodle  v.  Camhell,  7  M.  &  G.  386  ;  8 


Scott,  N.  R.  104  ;   2  D.  &  L.  66. 


(«)  Carter  v.  Carter,  5  Bing.  406  ;   2  M.  (c)   Hariher  x.  Bean,  3  C.  &  K.  307. 
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By  Alienation 
of  the  Lessee. 


By  a  Surren- 
der. 
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ther  mischief,  it  seems  that  the  tenant  may  set  off  the  money  laid  oi 
in  such  repairs  against  an  action  brought  against  him  by  the  landlor 
for  rent  (d)  :  but  it  would  be  far  more  safe  and  advisable  to  pay  tl 
rent  and  bring  a  cross  action  against  the  landlord  for  his  breach  c: 
contract. 


By  an  Eviction 
of  the  Lessee. 


i! 


Sect.  6. — Apiwrtionmeni  of  Rent. 

"  Apportionment,"  in  the  words  of  Sir  E.  Coke,  "  signifieth  a  divi 
sion  or  partition  of  a  rent,  common,  &c.,  or  a  making  of  it  into  parts  ! 
but  it  has  been  better  defined  as  "  frequently  not  denoting  divisic 
but  distribution  ;  and  in  its  ordinary  technical  sense,  the  distributic 
of  one  subject  in  proportion  to  another  previously  distributed  "(« 
Apportionment  of  rent  by  the  common  law  takes  place  either  by  at 
of  law,  or  by  act  of  the  parties.  By  act  of  law,  where  lands  demise 
at  an  entire  rent  become  divided  among  different  persons  ;  thus 
freehold  and  leasehold  premises  are  let  together  at  one  rent,  an  appo 
tionment  takes  place  at  the  death  of  the  lessor  among  the  real  an 
personal  representatives. 

Apportionment  at  common  law'  may  also  be  by  act  of  the  parties 
thus  if  the  lessor  dispose  of  the  reversion  in  part  of  the  lands,  eith< 
by  deed  or  will,  the  rent  is  apportionable  (/) ;  but  the  lessee's  coi 
currence  to  the  apportionment  is  necessary,  unless  it  be  settled  by 
jury  (9).  When  the  lessee  aliens -part  of  the  land,  the  alienee  is  hab 
for  a  proportional  part  of  the  rent  if  the  landlord  choose  to  procee 
against  him  (li).  If  the  landlord  has  received  rent  from  the  assigns 
and  has  so  far  waived  his  privity  of  contract  with  the  lessee  that  I 
cannot  maintain  an  action  of  debt  for  the  rent  against  him(i),  yet  tl 
personal  contract  of  the  lessee  still  subsists,  and  renders  him  liab 
for  the  whole  arrears  in  an  action  of  covenant  (/e).  When  the  less( 
surrenders  part  of  the  land  to  the  lessor,  the  rent  for  the  remainder 
apportioned  (/)  :  so  where  a  lessee  for  years  of  land,  rendering  ren 
accepts  a  new  lease  from  the  lessor  of  part  of  the  land,  it  is  an  implic 
surrender  of  such  part  (tw),  and  the  rent  shall  be  apportioned  {n). 

Where  the  lessee  is  evicted  from  part  of  the  lands  hj  title  pan 
mount,  he  will  have  to  pay  a  rateable  proportion  for  the  remainder  (0 


{(l)    Waters  v.  Weigall,  2  Anst.  575. 

(e)  Huntley  V.  Roper,  1  Anderson,  21  ;  Ex 
parte  Smyth,  1  Swanst.  338,  n. 

(/)  West  V.  Lnscelles,  do.  Eliz.  851  ; 
Collins  and  Harding's  case,  13  Co.  R.  57  a  ; 
Cro.  Eliz.  606,  622  ;   Moor,  544. 

(g)  Bliss  V.  Collins,  5  B.  &  A.  876  ;  1  D. 
cV  R.  291. 

(h)  Stevenson  v.  Lambard,  2  East,  575. 

(0  Walker's  case,  3  Co.  R.  22;  Marsh  v. 
Bruce,  Cro.  Jac.  334. 

{k)  Bachelour  and  Gage's  case,  Cro.  Car. 
188;  Ipswich  {Bailiff)  v.    Martin,  1    Roil. 


Abr.    235,  pi.    17;    Orgill  v.  Kemshead, 
Taunt.  642. 

(O    S7nith    V.    Malings,    Cro.    Jac.    16( 
Anon.,  Moor,  114. 

{in)  Ante,  256. 

(«)  Vin.  Abr.  tit.  Apportionment,  (B. 
12). 

(o)  Gilb.  Rents,  147  ;  Smith  v.  Ma% 
Cro.  Jac.  160  ;  1  Roll.  Abr.  235  ;  Stevens 
V.  Lambard,  2  East,  575  ;  Boodle  v.  Camhe 
7  M.  &.  G.  386;  8  Scott,  N.  R.  104;  2  1 
&  L.  66  ;  McLoughlin  v.  Craig,  7  Ir.  Com. 
R.  117. 
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but  if  he  be  evicted  from  part  of  the  lands  hy  his  landlord  (or   his  Chapter  IX. 

assigns),  no  apportionment,  but  a  suspension  of  the  whole  rent  takes '—^ — . 

place,  except  in  the  case  of  the  king  :  yet  there  is  no  suspension  if 
the  eviction  has  followed  upon  the  lessee's  own  wrongful  act,  as  a 
forfeiture  or  recovery  of  part  of  the  lands  in  an  action  of  waste  (p). 
A  distinction  in  the  apportionment  of  rents,  between  the  grant  of  a 
rent  and  the  reservation  of  a  rent,  laid  down  by  Sir  Edward  Coke, 
should  be  noticed,  as  it  was  lost  sight  of  in  a  caseC^-)  which  has  been 
since  overruled.     The   distinction  is  this : — if  a  man  grant  a  rent- 
charge  out  of  more  lands  than  he  is  entitled  to  by  his  estate,  his  heir, 
who  represents  him,  shall  not  take  advantage  of  the  wrong  to  set 
aside  his  ancestor's  grant,  whereas  if  he  reserve  the  rent — as  it  is 
reserved  out  of  the  whole  land,  and  it  is  reasonable  that  where  there 
is  an  eviction  as  to  part  of  the  land  by  title  paramount,  the  lessee 
should  not  be  charged  with  the  whole  rent — it  shall  all  be  apportioned 
rateably  according  to  the  value  of  the  land  (r).     Where  a  person  de- 
mised at  one  entire  rent,  lands  of  which  he  was  seised  in  fee,  and 
lands  of  which  he  was  tenant  for  life  with  power  of  leasing ;  and  the 
lease  being  void  as  to  the  latter  lands  for  want  of  conformity  to  the 
power;  the  court  held,  that  though  the   lease  as  to  the  lands  com- 
prised in  the  power  was  void,  the  rent  might  be  apportioned  for  the 
remainder  (s).     Where  a  lessor   professes  to   grant  more  than  he  is 
entitled  to,  as  an  exclusive  right  of  sporting,  and  it  turns  out  that  he 
has  no  such  privilege,  an  apportionment  of  rent  will  be  made  on  that 
account  (0-     A  lessee  of  100  acres  of  land  accepted  the  lease  (which 
was  not  under  seal)  and  entered  upon  the  land ;  upon  his  entry  he 
found  eight  acres  in  the  possession  of  a  person  entitled  under  a  prior 
lease  from  the  lessor,  and  that  person  kept  possession  of  the  eight 
acres  until  half  a  year's  rent  became  due,  the   lessee   continuing   in 
possession  of  the  remainder  ;  the  prior  lease  was  for  a  term  extending 
beyond  the  duration  of  the  latter  lease ;  it  was  held,  that  the  latter 
demise  was  wholly  void  as  to  the  eight  acres,  and  that  the  rent  was 
not  apportionable,  the  impediment  to  the  lessee  taking  possession  not 
being  analogous  to  an  eviction  by  title  paramount  (m).     But  where  the 
second  demise  was  under  seal,  it  was  held  to  operate  as  a  grant  of 
the  reversion  as  to  part  of  the  land  previously  demised  {x).     Where 
the  tenant  cannot  obtain  possession  of  all  the  premises  demised,  an 
action  of  covenant  by  lessor  against  the  lessee  for  the  rent  cannot  be 
maintained,  as  in  such  action  the  rent  cannot  be  apportioned  {y). 

if)  Walker's  case,  3  Co.  R.  22 ;   1  Roll.  Moo.  558. 
Rep.  331  ;   Moor,  203.  («)   Neale  v.  Mackenzie  (in  error),  1  M. 

(q)  Rees  d.  Parkins  v.  Phillips,  Wightw.  &  W.  747. 
69.  (a-)  Ecclesiastical  Commissioners  of  Ireland 

(r)  Co.  Lit.  148  b.  v.  O'Connor,  9  Ir.  Com.  L.  R.  242. 

(«)  Doe  d.  Fatighanv.  Meyler,  2  M.  &  S.  {y)  Holgate  v.  Kay,  1  C.  &  K.  341,  but 

276.  see  Ecclesiastical  Commissioners  of  Ireland  v. 

(0  Tomlinson  v.  Day,  2  B.  &  B.  680  ;  5  O'Connor,  9  Ir.  Com.  L.  R.  242. 
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Chapter  IX.        Where  lands  and  goods  are  let  at  an  entire  rent,  and  the  tenant  i 
Sect\J3^^^  evicted  from  the  lands,  no  apportionment  can  be  made  for  the  good 
Wiiere  Realty    ^s  the  rent  is  held  to  issue   from  the  land  alone  (c).     The  rent  of  fui 
are  let^tog"!  ^  nished   lodgings  issues  out   of  the   realty  only  (a).     But  where  tl- 
then  mortgagor  of  a  house  let  it  furnished,  and  the  tenant,  after   notic 

paid  the  whole  rent  to  the  mortgagee  ;  it  was  held,  that  the  niortgagf 
might  still  recover  for  the  use  of  the  furniture  (5).  Where  apartmen 
are  let  upon  condition  that  furniture  shall  be  sent  in,  no  comple 
tenancy  is  created,  so  as  to  warrant  a  distress  for  rent,  until  such  coi 
dition  has  been  performed  (c).  The  stipulations  as  to  furniture,  & 
form  an  inseparable  part  of  a  contract  for  the  taking  of  a  furnishe 
house  (d).  But  where  A.  demised  to  B.  certain  mines  for  thirty  year 
with  license  to  use  an  adjoining  railway  in  common  with  A,,  ar 
during  the  term  A.  prevented  B.  from  using  the  railway  : — held,  th; 
this  created  no  suspension  of  the  rent,  because  the  rent  issued  out 
the  thing  demised,  i.  e.  the  mines  and  minerals,  and  not  out  of  tl 
easement  to  use  the  railway  (e). 
Where  Lessee  Where  a  lessee  is  evicted  by  title  paramount  in  the  middle  of 
thrMiddle"of  ^Halter,  the  rent  for  that  quarter  is  not  apportionable,  as  there  can  I 
a  Quarter.  no  apportionment  of  rent  in  respect  of  time  (f). 

Where  Land  The  loss  of  land  to  the  lessee  by  the  overflowing  of  the  sea  a 

IS  lost  by  i)ears  to  be  another  case  of  eviction,  in  which  the  tenant  may  clai! 

overflowing  oi     1  '  . 

the  Sea.  apportionment :  but  the  loss  must  be  total  pro  tanto,  for  if  there  li 

merely  a  partial  irruption  of  water,  the  exclusive  right  of  fishinj 
which  the  lessee  would  thereupon  have,  would  be  such  a  percepti(j' 
of  the  profits  of  the  land  as  to  annul  his  claim  ((7).  I 

11  Geo.  2,  By  1 1  Geo.  2,  c.  19,  s,  15,  after  reciting  "  that  where  any  lessor  ' 

landlord,  having  only  an  estate  for  life  in  the  lands,  tenements 
hereditaments  demised,  happens  to  die  before  or  on  the  day  on  whii 
any  rent  is  reserved  or  made  payable,  such  rent,  or  any  part  therec 
is  not  by  law  recoverable  by  the  executors  or  administrators  of  sm 
lessor  or  landlord;  nor  is  the  person  in  reversion  entitled  thereto,  ai' 
other  than  for  the  use  and  occupation  of  such  lands,  tenements 
hereditaments,  from  the  death  of  the  tenant  for  life,  of  which  adva 
tage  hath  been  often  taken  by  the  under-tenants,  who  thereby  avO| 
paying  anything  for  the  same;"  it  is  enacted,  "  that  where  any  tena{: 
for  life  shall  happen  to  die  before  or  on  the  day  on  which  any  re; 
was  reserved  or  made  payable,  upon  any  demise  or  lease  of  any  lan( 
tenements  or  hereditaments  which  determined  on  the  death  of  su 

(z)  Ernot  v.  Cole,  Dyer,  212  b,  in  mai-g. ;  (d)  Mechelen  v.  Wallace,  7  A.  &  E.  41 

Collins  V.  Harding,  Cro.   Eliz.  606;    13  Co.  (e)    Williams  v.  Hayward,  28  L.  J.,  Q. 

R.   57;    Moor,   544;   Cadogan    v.   Kennett,  374. 

Cowp.  432;   Gilb.  Rents,  175.  (/)   Clun'scase,  10  Co.  R.  128  a;  Barw 

(«)  Newman  v.    Anderton,   2    Bos.  &    P.  \.  Foster,  Cro.  Jac.  227;   Yelv.  867  ;   Pi 

New  R.  224;   Spencer's  case,  5  Co.  R.  16.  v.  Williams,  Cro.  Eliz.  360  ;  S/acIc  v.  Sliu 

(b)  Salmon  V.  Matthews,  8  M.  &  W.  827.  8  A.  &  E.  366  ;  3  N.  &  P.  390. 

(p)  Mechelen  v.  Wallace,  7  A.&  E.  54  (b).  {g)   1  Roll.  Abr.  236,  1.  40. 


c.  19,  s.  15. 
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'enant  for  life,  the  executors  or  administrators  of  such  tenant  for  hfe   CnArxEn  IX. 
;hall  and  may,  in  an  action  on  the  case,  recover  of  and  from  such       "^  ect.6. 
nider-tenant  or  under-tenants  of  such  lands,  &c.,  if  such  tenant  for 
ife  die  on  the  day  on  which  the  same  was  made  payable,  the  whole, 
ir  if  before  such  day,  then  a  proportion  of  such  rent,  according  to 
he  time  such  tenant  for  life  lived,  of  the  last  year  or  quarter  of  a  year, 
Di-  other  time  in  which  the  said  rent  was  growing  due  as  aforesaid, 
naking  all  just  allowances  or  a  proportionable  part  thereof  respec- 
ively."    A  distinction  has  been  taken  by  the  courts  in  the  construction 
)f  this  statute  between  cases — in  which  (before  the  statute)  the  rent 
\ould  have  been  lost  unless  paid  to  the  personal  representative  of  the 
enant  for  life,  and  those — in  which,  being  at  all  events  payable  by 
he  lessee,  the  question  arose  whether  it  should  be  paid  to  the  heir  or 
emainder-man  on  the  one  hand,  or  to  the  personal  representatives  of 
he  tenant  for  life  on  the  other:  thus  if  a  tenant  in  fee  die  intestate 
111  the  rent-day  his  heir  is  entitled  to  the  rent(/0-    No  apportionment 
>r  rent  takes  place  as  between  the  heir  and  personal  representatives 
if  a  tenant  in  fee,  but  the  heir  is  entitled  to  the  whole  rent  {i).    Where 
ill  owner  in  fee  orally  demised  to  tenants   from  year  to  year,  and 
ilterwards  devised  his  estate  to  A.  for  life,  with  remainder  to  B.  in 
ail,  and  A.  died  on  28th  September,  1858  :  held,  that  A.'s  executors 
vere  not  entitled  to  an  apportioned  part  of  the  lents  which  became 
lue  on  the  29th  September,  because  the  tenancies  did  not  determine 
)n  the  death  of  A.,  and  consequently  the  statute  did  not  apply  (k).    The 
!;rantee  of  a  rent-charge  for  life  payable  at  Michaelmas  and  Lady-day, 
laving  died  on  Michaelmas-day,  between  sunset  and  midnight,  her  ad- 
viinistrator  was  declared  entitled  to  the  rent  (l ).    The  courts,  however, 
lave  considered  it  as  a  beneficial  statute,  and  have  put  a  liberal  con- 
traction upon  it;  thus  the  representatives  of  a  tenant  in  tail,  who 
lad  demised  the  entailed  estate  by  a  lease  which  was  void  against 
he  remainder-man,  were  held  to  be  entitled  to  an  apportionment  of 
he  rent,  even  when  the  entire  amount  had  been  previously  paid  to 
he  remainder-man  {in).     Wherever  a  lease  made  by  tenant  for  life  or 
n  tail  does  not  terminate  with  his  death  — as  if  made  in  pursuance  of 
I  power  or  conformably  to  the  statute — the  rent  is  not  apportioned  ; 
)ut  if  it  terminate  on  that  event,  an  apportionment  takes  place  (w) ; 
lius  if  tenant  for  life,  with  a  leasing  power,  demise,  though  not  con- 
brmably  to  such  power,  and   die  before  the  rent  become  due,  the 

(h)  Ld.  Rockingham^.  Penrice,\  v. Wms.  Paton   v.  Sheppard,    10   Sim.    186;  but  see 

77.  Norris  v.  Harrison,  2  Madd.  268. 

(«■)  Re  Clulow,  3  Kay  &  J.  689  ;  26  L.  J.,  {m)    Whitfield  v.  Pindar,  C.  P.  1781,  cited 

Jh.  513.  SVes.  311. 

(fc)  Cattletj   V.  Arnold,    1    Johns.    &    H.  (n)  Symons    v.   Symons,   Madd.  &   Geld. 

•51;  28  L.  J.,  Ch.  352  ;   5  Jur.,  N.  S.  361  ;  207;    Clarkwn    v.    Earl    of  Scarborough,   1 

Sootheroyd  v.  Woolley,  5  Tyr.  522;  4  L.  J.,  Swanst.   354,  n.  ;    Strafford   v.    Wentworth, 

?x.  153.  Free.  Chan.  555  ;  Ex  parte  Smyth,  1  Swanst 

(0  Southern  v.  Ballasts,  1  P.  Wms.  179  n. ;  337. 
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Chapter  IX.    interest  of  the  lessee  is  determined  with  the  life  ol'the  lessor,  and  tht 

'—^ rent  shall  be  apportioned  under  the  statute.     Where  the  lessee  of  a 

tenant  in  tail,  whose  estate  determined  in  the  middle  of  a  half-year 
paid  the  entire  rent  to  the  remainder-man,  Lord  Hardwicke  decided 
that  the  executors  of  the  tenant  in  tail  were  entitled  to  an  apportion- 
ment ;  grounding  his  opinion  upon  the  fact  of  the  tenant  having  paic 
the  rent,  and  that  therefore  the  person  receiving  it  should  be  account- 
able to  those  entitled  to  it  in  equity  (o) ;  and  on  a  demise  from  year  tc 
year  by  the  guardians  of  an  infant  tenant  in  tail,  the  tenant  having 
paid  the  rent  to  the  receiver,  Lord  Thurlovv  also  held,  that  then 
should  be  an  apportionment  (p).  Two  cases  on  the  subject  of  tithe) 
have  also  been  decided  in  equity :  in  one,  the  executors  of  a  decease( 
rector  were  held  to  be  entitled  to  an  apportionment  of  rent  on  a  leas* 
of  the  glebe,  parsonage-house,  tithes,  Sec.  of  a  rectory,  which  th« 
tenant  had  paid  to  the  successor  ((7) ;  and  in  the  other,  where  th( 
successor  of  a  rectory  had  received  the  whole  year's  composition  fo 
a  tithe  which  his  predecessor  had  made,  an  apportionment  was  de 
creed,  with  reference  to  the  respective  periods  of  enjoyment  (r). 
4  &  5  Will.  4,  By  4  &  5  Will.  4,  c.  22,  s.  1,  "  rents  reserved  and  made  payable  01 
'^"  any  demise  or  lease  of  lands,  tenements  or  hereditaments,  and  whicl 

have  been  and  shall  be  made,  and  which  leases  or  demises  determine* 
or  shall  determine  on  the  death  of  the  person  making  the  sani' 
(although  such  person  was  not  strictly  tenant  for  life  thereof),  or  01 
the  death  of  the  life  or  lives  for  which  such  person  was  entitled  t 
such  hereditament,  shall,  so  far  as  respects  the  rents  reserved  by  sucl 
leases,  and  the  recovery  of  a  proportion  thereof  by  the  person  grantinj 
the  same,  his  or  her  executors  or  administrators  (as  the  case  may  be 
be  considered  within  the  provisions  of  the  said  recited  act"  (11  Geo.  2 
c.  19). 
Sect.  2.  By  sect.  2,  "  all  rents-service  reserved  on  any  lease  by  a  tenant  i 

fee  or  for  any  life  interest,  or  by  any  lease  granted  under  any  power  (an' 
which  leases  shall  have  been  granted  after  the  passing  of  this  act(s)  ' 
and  all  rents-charge  and  other  rents,  annuities,  pensions,  dividend; 
moduses,  compositions,  and  all  other  payments  of  every  descriptior 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  made  payabl! 
or  coming  due  at  fixed  periods  under  any  instrument  that  shall  b 
executed  after  the  passing  of  this  act,  or  (being  a  will  or  testamentar 
instrument)  that  shall  come  into  operation  after  the  passing  of  thi 
act,  shall  be  apportioned  so  and  in  such  manner  that  on  the  death  c 
any  person  interested  in  any  such  rents,   annuities,   pensions,  div 
dends,  moduses,  compositions  or  other  payments  as  aforesaid,  or  i 
the  estate,  fund,  office  or  benefice  from  or  in  respect  of  which  thj 


( 0 )  Paget  V.  Gee,  Amb.  198  ;  9  Mod.  482.  (r )  Ansley  v.  Wadsworth,  2  V.  &  B.  331 

(;;)   Fernon  v.  Vervon,  2  Bro.  C.  C.  659.  (.?)   16  June,  1834. 

\q)  Hawkins  v.  Kelly,  8  Ves.  308. 
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^anie  shall  be  issuing  or  derived  (t),  or  on  the  determination  by  any  Chapter  IX. 

other  means  whatsoever  of  the  interest  of  any  such  person,  he  or  she,  ^^^'  ' 

or  his  or  her  executors,  administrators  or  assigns,  shall  be  entitled  to  a 
proportion  of  such  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions and  other  payments  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof  re- 
spectively (as  the  case  may  be),  including  the  day  of  the  death  of  such 
person,  or  of  the  determination  of  his  or  her  interest,  all  just  allowances 
and  deductions  in  respect  of  charges  on  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions  and  other  payments  being  made;  and 
every  such  person,  his  or  her  executors,  administrators  and  assigns, 
shall  have  such  and  the  same  remedies  at  law  and  in  equity  for 
recovering  such  apportioned  parts  of  the  said  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions  and  other  payments,  when 
the  entire  portion  of  which  such  apportioned  parts  shall  form  part 
shall  become  due  and  payable,  and  not  before,  as  he,  she  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents,  an- 
nuities, pensions,  dividends,  moduses,  compositions  and  other  pay- 
ments, if  entitled  thereto,  but  so  that  persons  liable  to  pay  rents 
reserved  by  any  lease  or  demise,  and  the  lands,  tenements  and  here- 
ditaments comprised  therein,  shall  not  be  resorted  to  for  such  appor- 
tioned parts  specifically  as  aforesaid,  but  the  entire  rents  of  which 
such  portion  shall  form  part  shall  be  received  and  recovered  by  the 
person  or  persons  who,  if  this  act  had  not  passed,  would  have  been 
entitled  to  such  entire  rents ;  and  such  portions  shall  be  recoverable 
from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  act  in  any  action  or  suit  at  law  or  in  equity." 

By  sect.  3,  "  the  provisions  herein  contained  shall  not  apply  to  any  Sect.  3. 
case  in  which  it  shall  be  expressly  stipulated  {u)  that  no  apportionment 
shall  take  place,  or  to  annual  sums  made  payable  in  policies  of  as- 
surance of  any  description." 

This  statute  extends  the  doctrine  of  apportionment  to  rents,  an- 
nuities, dividends  and  other  payments  coming  due  at  fixed  periods  {x) . 
It  applies  to  rents  reserved  by  leases  granted  after  the  passing  of  the 
act,  in  pursuance  of  a  power  created  before  the  act  (y) ;  but  not  to 
rents  reserved  under  oral  demises  {z) ;  nor  as  between  the  heir-at-law 


(0  An  annuity  for  life  charged  on  a  per- 
manent fund,  is  apponionaljle  after  the 
death  of  the  annuitant,  Carter  v.  Tassart, 
16  Sim.  447. 

{u)  Tyrrell  v.  Clark,  2  Drew.  86  ;  23 
L-  J.,  Ch.  283. 

yx)  Sutton  V.  Chaplin,  10  Ves.6?  ;  Knight 
V.  Broughton,  12  Beav.  312;  19  L.  J.,  Ch. 
66 ;  Yates  v.  Yates,  6  Jur.,  N.  S.  1023, 
Rolls;  Tyrrell  v.  Clark,  2  Drew.  86;  23 
L.  J.,Ch.  283;  Carter  v.  Taggart,  16  Sim. 
**7  ;  Hartley  v.  Allen,  27  L.  J.,  Ch.  621 ; 
4  Jur.,N.  S.  500.  As  to  bonuses  and  extra 
dividends,  see  Barclay  v.  Wainwright,  14 
Ves.  66  J  Johnson  v,  Johnson,  15  Jur.  714; 


Cuming  v.  Buswell,  2  Jur.,  N.  S.  1005  ; 
Plumhe  V.  Neild,  29  L.  J.,  Ch.  618  ;  6 
Jur.,  N.  S.  529  ;  Lock  v.  Venahles,  27  Beav. 
598;  29  L.  J.,  Ch.  179;  6  Jur.,  N.  S. 
238;  Hartley  v.  Allen,  27  L.  J.,  Ch.  621  ; 
4  Jur.,  N.  S.  500  ;  Nicholson  v.  Nicholson, 
30  L.  J.,  Ch.917. 

{y)  Plummer  v.  Whiteley,  1  Johns.  585  ; 
29  L.  J.,  Ch.  247;  5  Jur.,  N.  S.  1416; 
Kiiight  V.  Bronghton,\2hea\.  312;  19  L. 
J.,  Ch.  66. 

(«)  Tie  Mar^fiy,  4  Myl.  &  Cr.  484 ;  Cattley 
V.  Arvold,  1  Johns.  &  H.  651  ;  28  L.  J., 
Ch.  352. 
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Chapter  IX.    and  personal  representatives  of  a  tenant  in  fee  (a).     Where  it  can  be 

'^^^'    ' predicated  that  tlie  interest  mentioned  in  sect.  2  has  been  determineri, 

the  rents  and  otlier  payments  there  mentioned  shall  be  ajjportioned  ; 
bnt  where  this  cannot  be  predicated,  the  interest  being  between  the 
heir  and  the  executor,  the  heir  shall  take  the  whole,  and  there  shall 
be  no  apportionment  (A).  The  statute  does  not  apply  where  the 
party  entitled  to  the  rent  himself  determines  the  lease  during  a  cur- 
rent quarter  (c). 
Interest.  Interest  on  a  mortgage,  although  made  payable  half-yearly,  is  con- 

sidered as  accruing  de  die  in  diem,  and  consequently  is  apportionable 
without  the  aid  of  the  statute  (6?).     So  with  respect  to  interest  on  de- 
bentures of  a  railway  or  other  company  which  are  in  the  nature  of 
mortgages  {e). 
How  Appor-  The  proper  action  in  which  to  apportion  rent  between  a  lessor  and 

jnaje_  lessee  is  an  action  of  debt(jf),  and  it  cannot  be  apportioned  in  an 

action  of  covenant  by  lessor  against  the  lessee,  the  action  being  per- 
sonal ;   but  in  covenant  against  an  assignee,  whose  obligation  arises 
from   privity  of  estate,  and   not  of  contract,   the  case  is   different; 
against  him,  therefore,  the  rent  may  be  apportioned  in  an  action  of 
covenant  ig). 
Where  Land  is       Where  part  of  land  on  lease  is  taken  for  the  purpose  of  under- 
8*&  9  Vicr       takings  of  a  public  nature,  the  general  act  authorizing  the  taking  of 
c- 18.  lands  for  such  purposes  (/Oj  gives  a  power  to  two  justices  to  settle 

the  apportionment  of  the   rent    if  "the    parties    cannot    agree ;    and 
where  part  only  of  leasehold  premises  subject  to  an  entire  single  rent 
is  taken,  the   arbitrator  appointed   under  that  act  has  no  power  to 
Under  12  &  13  apportion  the  rent  (i).      Where   part  only  of  lands  comprised  in  a 
Vict.  c.  49.         lease  for  an  unexpired  term  shall  be  conveyed  or  agreed  to  be  con- 
veyed for  sites  for  schools  for  the  education  of  the  poor,  under  the 
4  &  5  Vict.  c.  38,  the  rent  and  the  fine  upon  renewal  may,  by  12  &  13 
Vict.  c.  49,  s.  1 ,  be  apportioned  between  the  parties  interested. 
Under  17  &  18       By  the  17  &  18  Vict.  c.  32,  where  parts  of  lands  in  lease  are  taken 
Vict.  c.  32.        ^Qj.  ^jjg  purposes  of  the  Church  Building  Acts,  rents  and  fines  on  leases 

and  renewals  may  be  apportioned. 
Under  17  &  18       Under  the  17  &  18  Vict.  c.  97,  for  amending  and  extending  the  acts 
Vict.  c.  97.        ^^^  |.|^g  inclosure,  exchange  and  improvement  of  land,  rents  and  other 

certain  payments  may  be  apportioned. 
Under  17  &  18       By  1 7  &  1 8  Vict.  c.  116,  to  facilitate  the  management  and  improve- 

Vict.  c.  116. 

{a)  Browne  v.  Amijott,  3  Hare,  173  ;  Beer  P.Wms.  176;  2  Ve<;.  673  ;   3  Atk.  261,  503. 
V.  Beer,  12  C.  B.  60  ;  Re  Clulow,  3   Kay  &  (e)  Re  Rogers,  1   Drew.  &    Sm.  338;  30 

J.  689;  26  L.  J.,  Ch.  513;  Ld.  RocMngham  L.  J.,  Ch.  153  ;  6  Jur.,  N.  S.  1363. 
V.  Penrice,  1  P.  Wms.  177.  (/)   Brownl.  &  Goulds.  33. 

{!))  In  re  Clulow,  3    Kay   &    J.  689;   26  {g)  Stevenson   v.  Lambard,  2  East,  575; 

L.  J.,  Ch.  513.  Holgate  v.  Kay,  1  C.  &  K.  341.  - 

(c)   Oldershaw  v.  Holt,  12  A.  &  E.  590;  4  (A)  8  &  9  Vict.  c.  18,  s.  119. 

P.  &  D.  307.  (0  In  re  Ware,  9  Exch.  395. 

(f/)  Edwards   v.   Countess   oj   Warwick,  2 
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mcnt  of  episcopal  and  capitular  estates  in  England,  on  the  sale  or  Chapter  IX 
exchange  of  part  of  lands,  &c.  com 
roll,  the  rent  must  be  apportioned. 


exchange  of  part  of  lands.  Sec.  comprised  in  any  lease  or  copy  .of  court         ^^'^'  ^ 


Sect.  7. —  Continuance  of  Lessee  s  Liability. 

The  lessee  has  both  a  privity  of  contract  and  of  estate;  and  though  After  assign- 
he  assign,  and  thereby  destroy  the  privity  of  estate,  yet  the  privity  of  J"fjg^^  ^'^" 
contract  continues,  and  he  is  liable,  in  an  action  of  covenant,  for  the 
rent,  notwithstanding  the  assignment  (/).  But  an  assignee  of  the 
term  is  liable  to  the  lessor  and  his  heirs,  executors,  administrators  or 
assigns  only  in  respect  of  privity  of  estate,  and  therefore  only  whilst 
he  has  the  legal  estate  (77?).  Where,  however,  he  assigns  over,  he  is 
liable  to  the  arrears  of  rent  which  accrued  during  his  enjoyment  (n) : 
but  not  for  rent  accruing  after  an  assignment  over,  although  the 
assignment  was  wrongful  (o) :  except  perhaps  in  equity  (p). 

A  tenant  remains  liable  for  rent,  unless  he  deliver  up  complete  After  quitting 
possession  of  the  premises,  or  the  landlord  accept  of  another  in  his 
room  (cj) ;  but  where  a  lessee  quitted,  in  the  middle  of  his  term,  apart- 
ments which  he  had  taken  for  a  year,  and  the  lessor  let  them  to  ano- 
ther tenant ;  it  was  held,  that  she  should  not  recover  in  an  action  for 
use  and  occupation  against  the  lessee  for  a  subsequent  portion  of  the 
year,  during  which  the  apartments  had  been  unoccupied  (r) ;  though 
if  a  tenant  abandon  premises  without  notice,  the  landlord  may  recover 
subsequent  rent,  notwithstanding  he  has  put  u})  a  bill  at  the  window 
and  otherwise  endeavoured  to  obtain  another  tenant  (s).  Where  a 
tenant  from  year  to  year,  at  a  rent  payable  half-yearly,  without  giving 
any  notice  to  the  landlord,  quitted  the  premises  at  the  expiration  of 
the  current  year ;  and  before  the  next  half-year  expired  the  landlord 
let  the  premises  to  another  tenant,  who  occupied  the  same ;  it  was 
held,  that  the  landlord  was  not  entitled  to  recover  rent  from  the  first 
tenant  from  the  expiration  of  the  current  year,  when  he  quitted  the 
premises,  to  the  time  when  the  landlord  re-let  the  same  to  the  second 
tenant  (0.  If  the  landlord  of  lodgings  enter  into  and  use  the  apart- 
ments whilst  the  tenant  is  in  possession,  he  is  deprived  of  his  right  to 
rent;  but  if  the  tenant  have  abandoned  the  possession  during  his 
tenancy,  the  landlord's  lighting  fires  in  the  rooms,  or  even  using  the 
rooms,  will  not  deprive  him  of  his  right  to  rent(?0-  Where  the  land- 
lord forcibly  turned  out  a  shabby  offensive  person  left  in  possession 
by  the  tenant,  it  was  left  to  the  jury  to  say  whether  such  expulsion 

(/)  Eato7i  V.  Jacques,  2  Done:-  455  ;  Aitriol  v.  Richardson,  9  A.   &  E.   849;   1  P.  &  D. 

V.  Mills,  4  T.  R.  94;  ante,  199.  G18. 

(w)  Ante,  104  (m),  199.  (r)   Walls  v.  y/lchesoii,  11    Moo.  379;  3 

(n)  Ante,  200.  Bing.  462  ;   2  C.  &  P.  268. 

(o)  Paul  V.  Nurse,  2  Man.  &  R.  525.  {s)   R,,lpalh  v.  Roberts,  3  Esp.  225. 

(jD)  Bac.  Abr.  tit.  Covenard,  (E.  4).  (<)   Halt  v.  Burgess,  5  B.  &'  C.  332. 

(?)  Harding  v.  Crethorn,  1  Esp.  57  ;  Ihbs  \u)   Griffith  v.  Hodges,  1  C.  &  P.  419. 

A  A 


Fire 


354  CONTINUANCE  OF  LESSEe's  LIABILITY. 

Chapter  IX.    was  a  mere  personal  trespass,  or  done  for  the  purpose  of  turning  the 

^— ^ —  tenant  out  of  possession  (x).     Where  during  a  current  quarter  some 

dispute  arose  between  the  lessor  and  lessee  of  a  first  and  second  floor 
of  a  house  demised  for  a  year,  at  a  rent  payable  quarterly  ;  and  the 
lessee  having  told  the  lessor  that  she  would  quit  immediately,  the 
latter  answered  that  she  might  go  when  she  pleased  ;  upon  which  the 
lessee  did  quit,  and  the  lessor  accepted  possession  of  the  apartments; 
it  was  held,  that  he  could  neither  recover  the  rent,  which  by  virtue  of 
the  original  contract  would  have  become  due  at  the  expiration  of  the 
current  quarter,  nor  rent  pro  rata  for  the  actual  occupation  of  the 
premises  for  any  period  short  of  the  quarter  (y). 
Where  the  Pro-  Where  the  lessee  covenants  generally  to  pay  rent,  he  is  bound  to 
stroyed  hy  "  P^Y  ^^  though  the  house  be  burnt  down.  And  a  lessee  who  covenants 
to  pay  rent  (without  exception)  and  to  repair  (with  an  express  excep- 
tion of  casualties  by  fire  or  tempest  (s^) ),  is  liable  upon  the  covenant 
for  rent,  though  the  premises  are  burnt  down,  and  not  rebuilt  by  the 
lessor  after  notice;  for  although  it  was  the  default  of  the  lessor  in  not 
repairing,  and  though  it  is  a  hard  case,  yet  the  lessee  must  at  all 
events  perform  his  covenant,  by  which  he  is  expressly  bound  to  pay 
rent  during  the  term  (a).  Where  premises  were  destroyed  by  fire 
during  a  tenancy  under  a  written  agreement,  and  rendered  no  longer 
habitable,  the  landlord  was  held  to  be  still  entitled  to  recover  rent, 
accruing  due  after  the  fire,  in  an  action  for  use  and  occupation  (h). 
So  also  a  tenant  from  year  to  year  of  a  second  floor,  under  a  parol 
agreement,  has  been  held  liable  in  the  same  form  of  action  (c) :  and 
where  the  rent  for  similar  lodgings  was  payable  quarterly,  he  was  held 
liable  for  rent  up  to  the  time  of  the  fire  at  least  (d).  The  tenant  in 
such  cases,  to  get  rid  of  his  liability,  should  give  a  regular  notice  to 
quit.  The  rule  is,  that  when  the  law  creates  a  duty,  and  the  party  is 
disabled  to  perform  it  without  any  default  in  him,  and  he  has  no 
remedy  over,  the  law  will  excuse  him  ;  but  when  the  party,  bi/  his 
own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  good  his  contract,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract. 
Formerly  the  Court  of  Chancery  would  have  relieved  the  lessee,  and 
would  have  granted  an  injunction  to  restrain  the  landlord  from  bring- 
ing an  action  on  the  covenant  for  rent  (e) ;  but  the  doctrine  at  present 
entertained  by  the  Court  of  Chancery  is,  that  the  tenant,  under  such 

(*)  Henderson  v.  Hears,  1  F.  &  F.  63(5.  (i)  Baker  v.  HuUzappfel,  4  Taunt.  45. 

ly)   Grimman  v.  Legge,  8  B.  &  C.  324  ;   2  (c)   Jznn  v.  Gorton,  5  iBing.  N.  C.  50) ;  7 

M.  &  R.  438.  Scott,  537. 

(z)  This  exception  is  not  "usual."  Sliaip  (d)  Packer  v.  Gibhins,  1  Q.  B.  421 ;  1  G 

V.  MilUgan,  23  Beav.  419.  &  D.  10. 

(a)  Monk  V.  Cooper,  2  Stra.  763  ;   1  Ld.  (e)  Brown  v.  Quilter,  Amb.-619;  2  Eder, 

Raym.   1477;  Belfour  v.   Weston,   1  T.  R.  210;   CamJen  v.  Tl/or/o/j,  2  Eden,  219,  cited 

310  ;  Weigall  v.  Waters,  6  T.  R.  488;  Hare  18  Ves.  118;  Steel  v.  Wriirht,  cited  1  T.  R 

V.  Groves,  3  Anst.  687.  708. 
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circumstances,  has  no  equity,  and  cannot  restrain  the  landlord  from    Chapter  IX. 

bringing  an  action  at  law  upon  the  covenant  (/) :  thus  it  has  been    . ^55^l^L_ 

held,  that  the  tenant,  who  has  covenanted  to  rebuild,  has  no  equity 
to  compel  his  landlord  to  expend  money  received  from  an  insurance 
office,  on  the  demised  premises  being  burnt  down ;  nor  to  restrain 
the  landlord  from  suing  for  the  rent  until  the  premises  should  be 
rebuilt  {g). 

A  tenant  for  a  fixed  time  will,  in  general,  still  continue  liable  to  pay  where  there  ia 
rent,  though  he  gives  up  the  premises  on  account  of  deriving  no  bene- 
ficial advantao;e  from  them,  unless  indeed  there  has  been  a  default  or 
fraud  on  the  part  of  the  landlord  (li).  Where  A.  agreed  to  purchase 
B.'s  equitable  interest  in  land  for  a  term  of  years,  at  a  specified  rent ; 
it  was  held,  that  after  paying  the  rent  several  years,  and  acknow- 
ledging that  a  further  sum  was  due,  he  could  not  resist  B.'s  claim  for 
such  further  rent  in  an  action  on  the  agreement,  by  showing  that  he 
had  not  been  able  to  use  the  lands  ;  but  that  B.  might  recover  in  an 
action  for  use  and  occupation  (<)• 

By  an  entry  of  the  lessor,  or  any  one  claiming  through  him,  into 
any  part  of  the  demised  premises  to  take  possession  thereof,  the  rent 
is  suspended  {k)  :  and  therefore,  as  to  subsequently  {I)  accruing  rent 
the  eviction  will  be  a  bar ;  but  if  the  lessor  enter  by  virtue  of  a  power 
reserved,  or  even  as  a  mere  trespasser,  if  the  lessee  be  not  evicted,  it 
will  be  no  suspension  of  the  rent(;??).  Where  the  lessor  caused  two 
messuages,  let  separately,  and  which  had  been  destroyed  by  fire 
during  the  term,  to  be  rebuilt  in  such  a  manner  as  to  destroy  their 
identity  ;  held,  that  such  alterations  in  the  subject-matter  of  the  de- 
mises amounted  to  evictions,  and  that  the  tenants  were  not  liable  for 
subsequent  rent  (?0-  If  a  lessor  serve  a  writ  in  ejectment  under  a 
clause  that  for  any  breach  of  covenant  the  lease  shall  determine  and 
be  utterly  void,  he  cannot  maintain  an  action  for  subsequent  accruing 
rent  or  breaches  of  covenant  (o).  If  a  lessor  has  no  title,  and  the 
lessee  is  evicted  by  title  paramount,  he  may  plead  that  as  a  defence 
to  an  action  by  the  lessor  for  subsequent  rent  (;:>).  If  a  party,  having 
a  paramount  legal  right  to  evict  a  tenant,  goes  to  him  and  claims  his 
right,  on  which  the  tenant  attorns  to  him,  it  seems  to  be  equivalent  to 
an  expulsion  (^).     Where  lands  were  demised  by  parol,  and  the  lessee 


(/)  Holtzappfel  V.  Baker,  18  Ves.  115. 

iff)  Leeds  V.  Cheetham,  1  Sim.  146  ;  Paris 
V.  Gilliam,  Coop.  56. 

{h)  Sutton  V.  Temple,  12  M.  &  W.  52,  60; 
Hart  V.  Windsor,  12  M.  &  W.  68,  87  ;  Sur- 
plice V.  Farns'vorth,  7  M.  &  G.  576;  8  Scott, 
N.  R.  307j  Chap.  XV II I.,  Sect.  7. 

(i)  Connolly  v.  Baxter,  2  Stark.  525. 

(A)  Morrison  v.  Chadwick,  7  C.  B.  206  ;  6 
I>.  &  L.  567. 

{1}  Boodle  V.  Camhell,  7  M.  &  G.  386:  8 
Scott,  N.  R.  104-. 

(m)  Bull.  X.  P.  165,  177  ;    Hunt  v.  Cope, 


Cowp.  2-i3;  Neivto7i  v.  Allin,  1  Q.  B,  518  ; 
1  G.  &  D.  44. 

(n)  Upton  V.  Toicnend  and  Upton  v.  Green- 
lees,  17  C.  B.  SO. 

(o)  Jones  V.  Carter,  15  M.  &  VV.  718. 

(d'\  Cuthbertson  v.  Irving,  4  H.  &  N.  742  ; 
6  Id.'  135;  28  L.  J.,  Exch.  306;  5  Jur., 
N.  S.  740. 

(?)  Mayor,  ^c.  of  Poole  v.  V/hitt,  15  M. 
&  W.  571  ;  Emery  v.  Barnett,  4  C,  B., 
N.  S.  423  ;  but  see  Delaiiey  v.  Fox,  2  C.  B., 
N.  S.  768. 
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Chapter  IX.    only  entered  on  and  had   possession  of  part,  in  consequence  of  the 

^£Ilil_  lessor  having  previously  demised  the  residue  to  a  third  person  ;  it  was 

held,  that  the  want  of  possession  was  equivalent  to  an  eviction  by  the 
tortious  act  of  the  lessor,  and  was  not  quasi  an  eviction  by  an  elder 
title,  and  that  therefore  the  rent  was  not  apportionable,  and  could  not 
be  distrained  for  (r).  But  where  the  demise  is  by  indenture  it  will 
operate  as  a  grant  of  the  reversion  as  to  such  of  the  lands  as  are  in 
the  possession  of  a  previous  tenant,  and  a  demise  of  the  residue  of  the 
lands  (s).  It  is  essentially  necessary  that  such  eviction  be  not  the 
effect  of  a  mere  trespass,  for  in  such  case  the  lessee  is  not  excused 
from  the  payment  of  his  rent :  thus,  where  in  an  action  of  debt  for 
rent,  the  lessee  pleaded,  that  Prince  Rupert,  an  alien  born,  with  an 
hostile  army,  had  entered  upon  the  lessee,  and  expelled  him  out  of 
possession,  the  Court  of  King's  Bench  held,  that  he  was  still  bound 
to  pay  his  rent  (t).  So  a  lessee  of  tithes  is  liable  on  his  covenant  to 
pay  rent,  notwithstanding  the  tithes  have  been  commuted  for  a  rent- 
charge,  his  remedy  being  by  surrender  of  his  lease  under  the  88th 
section  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71  (ii). 

(r)  Nealev.  Mackenzie  (in  error),  1  M.&  •   {t)  Paradine  v.  Jane,  Aleyn,  26;  Style, 

W.  747  ;    JVatson  v.  fVaiitl,  8  Excli.  335.  47. 

(s)  Ecclesiastical  Commissioners  of  Ireland  (u)    Tusker  v.  BuUman,  3  Exch.  351. 

V,  O'Connor,  9  Jr.  Com.  L.  R.  212, 
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Sect.  1. — Distress  generally. 


Chapter  X. 
Sect.  1. 


A  DISTRESS  is  one  of  the  most  ancient  and  effectual  remedies  for  the  Definition  of 
recovery  of  rent.  It  is  the  taking,  without  legal  process,  cattle  or  '^'^''^s^- 
goods  as  a  pledge  to  compel  the  satisfaction  of  a  demand,  the  per- 
formance of  a  duty,  or  the  redress  of  an  injury.  The  act  of  taking, 
the  thing  taken,  and  the  remedy  generally,  have  been  called  a  distress ; 
an  inaccuracy  which  the  older  text  writers  usually  avoided.  We 
shall  consider : — 1.  What  a  distress  is.  2.  Who  may  distrain.  3.  What 
may,  or  may  not,  be  distrained.  4.  The  mode  of  proceeding  upon  a 
distress.  5.  Second  distress.  6.  Rescue  and  pound  breach.  7,  Notice 
to  the  sheriff  or  high  bailiff  (in  lieu  of  a  distress)  where  the  tenant's 
goods  have  been  taken  in  execution.  The  remedies  for  illegal,  irregular 
and  excessive  distresses  will  be  considered  in  a  subsequent  chapter  (a). 

The  power  of  distress  appears  to  have  been  derived  from  the  Origin  and 
ancient  feudal  law,  and  to  have  been  substituted  for  a  forfeiture  of  ^isfre^sTesf 
the  tenant's  estate  ih).    Originally  it  was  not  so  much  a  remedy  as  the 


(a)  Chap.  XIX.,  Sect.  5. 


{b)  Gilb.  Rents,  5,92. 


36-S  DISTRESS  FOR  KENT. 

CHiFTEsX.    means  of  obtaining  one:   for  when  made  the  chattels  distrained  re- 

— --  ^  '  ' mained  only  as  a  pledge  in  the  hands  of  the  distrainer,  but  could  not 

be  sold  (c) :  and,  as  Blackstone  observes,  "  although  such  a  distress 
put  the  owner  to  inconvenience,  and  was  therefore  a  punishment  to 
him,  vet  if  he  continued  obstinate,  and  would  make  no  satisfaction,  it 
was  no  remedy  at  all  to  the  distrainer"  (rf).  This  power,  however, 
became  the  means  of  great  oppression  in  the  hands  of  the  powerful 
barons  {e),  and  continual  enactments  were  passed  up  to  1  A;  _  Philip 
&  Mary,  c.  12,  for  the  protection  of  tenants!/);  but  as  the  inde- 
pendence and  power  of  tenants  in  opposition  to  their  landlords  in- 
creased, the  current  of  legislative  enactments  took  a  turn,  and  has 
ever  since  been  for  the  benefit  and  advantage  of  landlords  rather  than 
of  tenants  {g"). 
Fo  what  Rents  Distress  is  incident  of  common  right  to  ever\'  reut-sercice,  properly 
ient.  **  "^^^  '^  called  {h).  It  is  also  necessarily  incident,  by  special  reservation, 
to  every  rent-charge  {h).  But  it  was  not  incident  to  rent-seek  l^k)  until 
the  4  Geo.  2,  c.  28,  s.  5  (i),  extended  the  remedy  of  distress  to  rents- 
seek,  rents  of  assize  and  chief-rents,  and  thereby  in  effect  abolished 
Right  to  dis-  nearly  all  material  distinction  between  them  (k).  The  right  of  distress 
j^on^^.  *  *^  ^^^  ^^  inseparable  an  incident  to  rent-service  that  it  cannot  be 
postponed.  Therefore  a  mesne  landlord  may  contract  not  to  distrain 
until  after  he  has  produced  to  his  tenant  a  receipt  for  the  rent  for  the 
time  being  due  to  the  superior  landlord  (/).  So  it  would  appear  that 
a  superor  landlord  may  undertake  not  to  distrain  on  the  goods  of  an 
intended  lodger  of  his  tenant,  so  long  as  such  lodger  shall  not  be  in 
arrear  with  his  rent  to  his  own  landlord,  and  then  only  to  the  extent 
of  such  arrears,  in  consideration  of  the  party  becoming  such  lodger, 
at  the  request  of  the  superior  landlord,  or  for  any  other  legal  con- 
sideration. But  where  a  person,  being  about  to  take  an  apartment  of 
a  tenant,  was  promised  by  the  landlord  that  his  property  should  not 
be  taken  so  long  as  he  paid  the  rent  to  the  tenant,  it  was  held,  that 
the  landlord's  right  to  distrain  was  not  barred,  unless  tlie  rent  were 
actually  paid,  and  that  a  tender,  of  which  the  landlord  had  no  notice, 
was  not  sufficient  («i).  From  an  agreement,  to  which  the  landlord  of 
a  farm  is  privy,  for  a  sale  by  the  tenant  of  some  eatage  of  pasture  to 
a  third  person,  the  amount  produced  by  the  sale  to  be  paid  to  the 
landlord,  a  contract  by  him  may  be  inferred  not  to  distrain  cattle  put 

( e)  GUb.  Distr.  67  ;  Smith,  L.  St  T.  171.  Geo.  2,  c.  19 ;  56  Geo.  3,  c.  50  ;  3  &  4  Will. 

Preamble  to  2  W.  &  M.,  sess.  1,  c  5.  4,  c.  42,  ss.  -37.  38  ;  14  &  15  Yiet.  c  25. 

{d]  3  Blac-  Com.  14,  (k)  Ante,  321. 

(e)  Baninorton  on  Ancient  Statutes,  14.  (i)  Ante,    322  ;    Jokmsom   t-  FwUkwer,  2 

If)  Magna  Charta,  X.:    51   Hen.  3,   c.  Q.  B.  925;   2  G.  &  D.  184. 

4:  52  Hen.  3  ^Stitute  of  MarlebriJse),  cc.  {k;  2  Blac.  Com.  6  ;  Com.  Dig.  tit.  Du- 

1.  2,  4.  15,  21  ;  3  Edw.   1   (Stat,  of  West-  tre.is  (A.  1). 

minsterj.  cc  16,  17, 23  ;  13  Edw.  I  ^Stat.  of  {I)  Giles  r.  Spencer,  3  C.  B.,  X.  S.  244 ; 

Westminster  II. J,  cc  36.  37  ;  1  &  2  Ph.  &  26  L.  J.,  C.  P.  237. 

M.  c  12.  (m)  Welsh  V.  Rok,  6  Bing. 638 ;  4 M. ft  F. 

(g)  17  Csr.  2,  c.  7  :  2  Will.  &  M.,  sess.  4S4. 
1,  c.  5  i  S  .\Hn.  c.  14  :   4  Geo.  2,  c  2S  ;    U 
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on  the  demised  land  to  consume  the  eatage(c).  Although  it  may  CsArm 
now  be  stated  that  generallv  a  distresjt  mav  be  taken  for  anv  kind  of  ^'^•^ 
rent  i(properly  so  called  i,  including  that  due  from  tenants  at  will(p):  Rem  due  I 
yet  it  cannot  be  made  for  the  rent  mentioned  in  a  mo%  asreement  for  wm  a»  \ 
a  lease,  not  amounting  to  an  actual  demise,  where  no  tenancy  at  an  **«»»■«* i 
agreed  rent  has  been  created  expressly  or  impliedly  by  the  paymoit  of  ]^^^ 
rent  or  otherwise 'q).  Where  a  tenant  holds  orer  on  sufferance  only  Bern nade 
as  there  is  then  no  "  agreed  rent,"  a  distress  cannot  lawfully  be  made,  meat  6x1 
but  the  remedy  is  by  an  action  for  use  and  occupation  (r).  If  a  mete  I-*""- 
termor  affect  to  srant  a  lease  for  a  term  exceeding  his  own  in  dura-  ^^'^ 

—  w  la  an  /mtMH 

tion,  and  to  reserre  an  annual  rent,  that  would  operate  as  an  assign-  memtct^l 
ll   ment  of  his  term  V;,  and  the  stat,  4  Geo.  2,  c.  28,  s.  5(/),  does  not 

give  power  to  distrain  for  such  a  rent  («).     With  respect  to  fee  &nn  Fee  Fsb 
rents  it  has  been  held  that  a  distress  is  not  incident  to  them,  exc^t  ^*°*^ 
the  case  be  brought  within  the  4  Geo.  2,  c.  28,  s.  5(r),     A  distress  Bent  of  !■ 
cannot  generally  be  made  for  a  rent  reserred  upon  a  letting  of  incor-  S?**j^f 
poreal  hereditaments,  as  tithes,  commons  or  tolls  (jt)  :    but  a  powCT 
of  distress  may  be  expressly  reserved  in  such  lease  in  like  manner  as 
in  the  grant  of  a  rent-charge.     A  distress  may  be  made  for  the  whole 
rent  reserved  on  a  letting  of  furnished  apartments,  because  in  con- 
templation of  law  the  rent  issues  out  of  the  realty  only,  and  not  out 
of  the  furniture  (y).     Penalties,  forfeitures  or  liquidated  damages  (z)  Nomine P« 
far  breaking  up  pasture  or  meadow  land,  or  for  carrying  hay,  straw, 
ke.  off  the  demised  premises,  at  certain  fixed  sums  in  proportion  to 
the  extent  of  the  breach,  "  to  be  recovered  by  distress  as  for  roit  in 
arrear,"  may  be  distrained  for,  though  the  lease  is  not  under  seal  a). 
Double  rent  payable  under  11  Geo.  2,  c.  19,  s.  18,  may  be  distrained  DooWe  B< 
for  (b).     But  it  has  been  decided  that  a  landlord  has  no  right  to  dis- 
train for  double  rent  upon  a  weekly  tenant  who  holds  over  after  a 
week's  notice  to  quit  given  by  the  tenant  (c).     This,  however,  appears 
to  be  a  mistake  'd).     A  distress  may  be  made  where  the  tenant  holds  y       "  ^? 
by  the  service  of  cleaning  the  parish  church  or  of  ringing  the  chorch 

(o]  HcTt/erd  t.  Webrer,  1  C,  il.  &  R.  (9)  Ante,   322 :    BrmUmry  t.  Wright,  2 

69C;  0  Ttt.  409.  Doog.  624;  Mm^rmmt  ^.Emmmtm^lOQ.  B. 


( j»)  Dm  d.  Bemsom  t.  Fro*/,  17  L.  T.  145 :       326. 
Dae  d.  Dmies  ▼.  Tlumas,  6  Excfa.  SSS  ;  Dw  (x)  Co  Lit.  47a ;  JewdT*  cnt,  9  C«u  R. 


d.  Dixit  T.  Dtmtt,  7  Eich.  91 ;  Ccle  Ejec       3 ;  Smith,  L.  &  T.  91. 

*^f  *aS.  (j)  Sfwmmm   r.  Amdertmm,  3  Boc  &   P. 


(f)  Dmmk  T.  Hmmter.  5   B.  &   A.  322:  New  R.  324:  but  see  ante,  346. 

Btgn  r.  JcJmtn.  2  Tannc  14«  ;  P^ztari  t.  (i)  Arte.  335. 

Pt^er,  7  Ring.  451 :  3  M.  &  P.  570.  («)  P*IHU  r.  Fmmst,  1  C.  &  K.  560  :  11 

(r)  Alji^d  T.  VKher^,  Car.  &   M.  280 ;  Q.  B.  9*9. 

Jemmsr  t.  Gt^g.  \  Moo.  St  R.  213  :  WUHamt  (ft)  HmiAerttmm  t.  Dmhw^  10  M.  &  W. 


T.  Sthem,  9  Q.  B.  14;   15  L.  J..  Q.  B.  321;  765;  2  DowL  X.  S.  506;  Tbrnmbu  x. 

Cok  Ejec.  456.   Po«^  Cbap.  XMII.,  Sect.  Iturn.  3  Bmr- 1603  ;/•&»«■  t. 

^  CO-  4  B.  &  C.  922;  7  D.  &  B.411 

(»)  Ante,  197.  (e)  JUZmn  v.  Bi^ki^,l  C  &  P.  359. 

(f)  Ante,  322.  {£)  Bnlkn  on   DistrraB,   116,   note;  2 

(»)  Lamgftrd  r.  Sdatss,  3  Kav  &  J.  220 ;  Chit.  PI.  344,  note  (r),  7tfc  £d. ;  Cole  Ejee. 

3  Jar,  S.  s.  859.                        '  649. 
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Slct.  1. 

T{i;j:lit  to  dis- 
train until 
I'avineiit,  &'c. 


Allowance  of 
Deductions 
operates  as 
I'ayiiieut. 


Eflect  of  taking 
a  Bond,  Bill, 
Note,  or  other 
Security  for 
Rent, 


Agreement  to 
take  Interest 
on  Rent. 

Set-oft'. 

Tender  before 
Distress. 


Tender  t)efore 
Impounding. 


bell  at  stated   times,  or  by  other  manual  services (e) ;    but   in   such 
case  the  distress  coidd  not  be  sold. 

So  long  as  "  rent,"  properly  so  called,  is  in  arrear  for  not  more 
than  six  years  (/),  the  landlord  has  the  right  and  power  to  distrain 
for  it.  Nothing  but  payment,  or  something  equivalent  to  payment, 
as  a  tender  of  the  arrears,  or  a  release  under  seal,  will  be  sufficient  to 
take  away  such  power :  even  attending  upon  the  land  on  the  proper 
day  to  pay  the  rent  will  not  destroy  the  right  to  distrain  unless  a 
tender  be  actually  made  {g).  But  where  a  landlord's  receiver  allowed 
the  tenant  to  make  a  deduction  of  payments  for  land-tax  every  year  for 
seventeen  years,  greater  than  the  landlord  was  liable  to  pay,  the  land- 
lord knowing  or  having  the  means  of  knowing  all  the  facts ;  it  was 
held,  that  he  could  not  distrain  for  the  amount  erroneously  allowed, 
for  such  allowances  operated  as  payments,  though  the  receipt  given 
every  year  showed  the  amount  paid  and  the  amount  deducted  (/<). 

Taking  a  security  for  rent,  as  a  bond,  bill  or  note,  will  not  take 
away  the  right  to  distrain :  therefore  if  a  landlord  take  a  note  at  three 
months  on  account  of  rent,  he  may  nevertheless  distrain  the  next  day^ 
if  he  think  proper  (i).  Where  a  landlord's  agent  takes  from  the  tenant 
a  bill  of  exchange  for  rent  due,  indorses  it  over,  and  pays  the  rent  to 
the  landlord  as  a  mere  advance  of  the  -rent  to  him,  the  landlord  is 
entitled  to  distrain  (k).  But  it  would  be  otherwise  where  the  agent 
discounted  the  bill  for  the  tenant,  and  paid  the  rent  out  of  the  pro- 
ceeds {li).  An  agreement  to  take  interest  on  rent  in  arrear  does  not 
take  away  the  landlord's  right  to  distrain  (Z);  nor  a  set-off  to  an  equal 
or  greater  amount  than  the  rent  in  arrear  ini). 

A  distress  cannot  lawfully  be  made  after  the  full  amount  of  rent 
really  due  has  been  tendered  to  the  landlord,  or  to  his  agent  having 
authority  to  receive  the  rent(w).  If  the  landlord  or  his  agent  sign 
a  distress  warrant  and  deliver  it  to  the  broker,  but  before  he  can 
manage  to  effect  an  entrance  to  distrain,  the  tenant  or  his  agent 
tenders  the  rent  without  expenses  to  the  landlord  or  his  agent,  it  will 
be  illegal  afterwards  to  execute  the  distress  warrant,  and  all  parties 
concerned  therein  will  be  liable  to  an  action  of  trespass  (o)  or  trover  (p). 
After  the  distress  has  been  made,  but  before  it  is  impounded,  the  tenant 


(e)  Doe  d.  Edney  v.  Benham  and  Billet, 
7  Q.  B.  976. 

(/)  3  &  4  WilL  4,  c.  27,  s.  42;  Cole 
Ejec.  27,  28. 

ig)  Home  V.  Lewin,  1  Ld.  Raym.  639  ;  1 
Salk.  583  ;   12  Mod.  352. 

(h)  Bramslon  v.  Robins,  4  Bing.  11;  12 
Moo.  68  ;  IValler  v.  Andrews,  3  M.  &  W. 
312  ;  ante,  312  («). 

{i)  Davis  V.  Gyde,  2  A.  &  E.  623;  4  N. 
&  M.  462  ;  Smith,  L.  &  T.  128;  Biillen  on 
Distress,  172. 

(/c)  Parrott  v.  Anderson,  7  Exch.  93  ; 
Griffiths  V.  Chichester,  Id.  95,  n. 


(/)  Skerry  v.  Preston,  2  Chit.  245. 

(?«)  Absalom  v.  King,  Bull.  N.  P.  181; 
Barnes,  450  ;  Andrew  v.  Haneock,  1  Brod. 
&  B.  46,  47  ;  Slubbs  v.  Parsons,  3  B.  &  A. 
521  ;  Wilson  v.  Davenport,  5  C.  &  P.  531  ; 
ante,  345. 

(«)  Branscomb  v.  Bridges,  1  B.  &  C.  145; 
2  D.  &  R.  256  ;  3  Stark.  171  ;  Holland  v. 
Bird,  10  Bing.  15;  3  Moo.  &  Sc.  363; 
Bennett  v.  Bayes,  5  H.  &  N.  391  ;  29  L.  J., 
Exch.  391. 

(o)  Bennett  v.  Baycs,  5  II.  &  N.  391 ;  29 
L.  J.,  Exch.  391. 

(y;)  Haich  v.  //((/.-•,  15  Q.  B.  10. 
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mav  tender  to   the  landlord   or  his  a^ent  the   amount  of  the   rent,    Chapter  X. 

•  ^S  FT"  T      1 

together  with  a  sutHcient  sum  ("or  the  costs  of  the  distress  (r/);  after   '— — - 

which  it  will   he  illegal  to  proceed  further  with  the  distress  (?).     But  Tender  after 

a  tender  of  the  rent  with  ex})enses  after  the  impounding  is  too  late  to    "^P°""  "'S- 

enable  the  tenant  to  maintain  an  action  of  trespass,  trover,  detinue  or 

replevin ;  because  the  cattle  or  goods  are  tben  in  the  custody  of  the 

law,  and  not  of  the  landlord  or  his  agent  {s).     The  cause  is  then  said 

to  be  "  put  to  the  trial  of  the  law  to  be  there  determined "(0-     The 

subsequent  detention  is  considered  as  the  act  of  the  law  and  not  of 

the  distrainer,  who  has  neither  any  property  nor  even  a  constructive 

possession  of  the  cattle  or  goods  distrained  {u).     And  although  they 

mioht  be  released  with  his  consent,  he  is  not  legally  bound  to  give 

such  consent.     Nevertheless  if  such  tender  be  made  within  the  five 

days  allowed  to  the  tenant  to  replevy  (although  after  the  impounding), 

a  special  action  on  the  case,  founded  on  the  equity  of  the  stat.  2  Will. 

&  M.  sess.  1,  c.  5,  s.  2,  may  be  maintained  if  the  landlord  afterwards 

proceed  to  sell  the  distress  {x).     To  avoid  this  the  landlord  should, 

after  such  a  tender,  abstain  from  selling  (which  he  may  lawfully  do) 

and  merely  keep  the  distress  impounded  as  a  pledge,  according  to  the 

common  law,  until  the  arrears  of  rent,  with  expenses,  are  actually 

satisfied,  or  the  tenant  incurs  the  trouble  and  expense  of  a  replevin, 

the  costs  of  which  will  fall  upon  him.      Whether  the   distress  was  What  amounts 

"impounded"  before  the  tender  was  made  is  sometimes  a  question  i°^."  ^'"^*° 

of  considerable  nicety  and  importance.     Thus  where  the  landlord's 

agent  had   delivered   to  the  tenant  a  notice  of  distress,  wherein  it 

was  stated  that  the  cattle  distrained,  of  which  an  inventory  had  been 

given,  were  impounded  on  the  premises:  held,  that  the  impounding 

was  complete  so  as  to  make  a  subsequent  tender  unavailing  (?/).     So 

where  a  landlord's  agent  went  upon  the  tenant's  premises,  and  walked 

round  them,  and  gave  a  written  notice  that  he  had  distrained  certain 

goods  lying  there  for  an  arrear  of  rent,  all  which  goods  he  had  left  on 

the  said  demised  premises,  and  that  unless  the  rent  was  paid,  or  the 

goods  replevied  within  five  days,  they  would  be  appraised  and  sold 

according  to  law ;  and  then  went  away  without  leaving  any  person  in 

possession :  held,  that  there  was  a  sufficient  distress  and  impounding 

on  the  premises  pursuant  to  11  Geo.  2,  c.  19,  s.  \0{z).     So  where  a 

landlord  entered  upon  a  dwelhng-house  held  of  him  to  distrain  for 

(?)  Post,  Sect.  4  (li).  &  B.  336. 

{r)   Fertile  v.  Beasley,  I  Moo.  &   R.  21  ;  (O  2  Inst.  107  ;   8  Co.  R.  U7  a. 

Evans  v.  Elliott,  5  A.  &  E.  142  ;   6  N.  &  M.  (m)  Rex  v.  Cotton,   Parker,   121  ;    Turner 

OOG;  Ladd  •'.  Thomas,  12  A.  &  E.  117  ;  4  v.  Ford,    15   M.   &  W.   212;    Wilbraham  v. 

P.  &  D.  9.  Snoic,  2  Wms.  Sauiid.  47  a. 

{s)  Six  Carpenters'  case,  8  Co.  R.  432;   1  (,.r)  Johnson  v.    Upham,  28    L.  J.,  Q.  B. 

Smith,  L.  C.  Ill  (4th  ed.);  Firth  v.  Purvis,  5  252  ;  overruling  Ellis  v.  Taylor,  8  M.  &  W. 

T.  R.  432;    Thomas  v.  Harries,  1  M.   &   G.  415. 

()95  ;   1  Scott,  N.  R.  524;   LaM  v.  Thomas,  {y)   Thomas  v.  Ilairies,  1  M.  &  G.  6S5. 

12  A.  &  E.  1 17  ;  4  P.  &  D.  9  ;  Ellis  v.  Toy-  (.r)  Swunii  v.  Earl  of  Falmouth,  8  B.  &  C. 

lor,  8  M.  ii  W,  415  ;    Tciinaut  v.  Field,  8  E.  45(j. 
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Chapter  X.    rent  arrere ;  but  to  prevent  inconvenience  to  the  tenant,  the  landlord, 

-LJ —  with  the  tenant's  assent,  instead  of  removing  the  articles  of  furniture 

upon  which  he  proposed  to  distrain,  made  up  from  a  list  given  to  him 
by  the  tenant  an  inventory  of  the  furniture  in  the  house,  put  a  man 
into  possession,  and  handed  to  the  tenant  a  notice  of  distress  re- 
ferring to  the  inventory,  which  was  also  then  handed  to  the  tenant. 
The  landlord  did  not  go  into  the  several  rooms  in  which  the  articles 
were,  and  the  notice  of  distress  did  not  state  that  the  'articles  were 
impounded  :  held,  that  this  constituted  a  distraining  of  the  articles 
mentioned  in  the  inventory,  and  an  impounding  them  upon  the  pre- 
mises, and  that  a  tender  subsequently  was  too  late  (a).  Where  sheep 
are  distrained  for  damage  feasant,  a  tender  of  amends  after  the  sheep 
have  been  put  into  a  private  pound,  but  before  they  have  been  sent 
(as  intended)  to  the  public  pound,  is  not  too  late  (6). 
To  whom  a  A  tender  may  be  made  to  the  landlord  himself,  notwithstanding  he 

be  made.  ^as  instructed  a  broker  to  distrain  and  left  the  matter  in  his  hands  (c). 

So  it  may  be  made  to  any  agent  of  the  landlord  who  has  express  or 
implied  authority  to  receive  rent  on  his  behalf  (tZ).  Where  a  landlord 
gives  a  warrant  to  distrain  for  rent  iii  the  usual  form,  he  thereby  in 
effect  authorizes  the  bailiff  to  receive  the  rent,  if  tendered :  and  it 
seems  that  in  such  case  he  could  not  prohibit  the  bailiff  from  ac- 
cepting such  tender,  so  as  to  render  a  tender  to  him  invalid :  at  all 
events  the  bailiff  cannot  refuse  a  tender  on  the  ground  that  he  was 
forbidden  by  the  landlord's  attorney  to  receive  the  money  (e).  A  tender 
to  the  landlord's  agent,  who  signed  the  distress  warrant  on  his  behalf, 
is  sufficient  (/).  But  a  tender  to  the  broker's  man,  who  is  merely  left 
in  possession  under  the  distress,  and  has  no  actual  authority  to  receive 
the  money,  is  bad  (g).  Where  it  appeared  that  the  distrainer's  wife 
had  been  in  the  usual  habit  of  acting  as  his  agent  in  such  matters, 
and  had  in  his  absence  made  a  distress  for  damage  feasant;  it  was 
Tender,  how  held,  that  a  tender  to  her  of  amends  was  suthcient  (/^).  The  tenant 
must,  at  his  peril,  tender  the  full  amount  of  the  rent  in  arrear,  without 
any  deductions,  except  in  respect  of  actual  or  constructive  payments{i) 
on  account  thereof  (not  items  of  set-off  (i) ).  He  must  also  tender,  at 
his  peril,  a  sufficient  sum  for  the  lawful  expenses  of  the  distress  (A), 
unless  indeed  the  tender  be  made  before  any  entry  to  distrain  (/).  The 
tender  should  be  made  unconditionally,  so  that  the  party  may  accept 
it  without  prejudice  to  his  right  (if  any)  to  recover  more.     A  tender 

(rt)   Tennant  v.  Field,  8  E.  &  B.  336.  (g^  Bolton  v.  Reynolds,  29  L.  J.,  Q.  B. 

(,6)  Browne  v.  Potoell,  4  Biiig.  230.  11  ;   6  Jur.,  N.  S.  46. 

(c)  Smith  V.  Goodwin,  4^  B.  &  Adol.  413;  (h)  Browne  v.  Powell,  4  Bing.  230;   12 

2N.&iM.  114.  Moo.  454. 

(rf)  Bejivetl  V.  Baijes,  5  H.  &  N.  391 ;  29  (i)  Ante,  345. 

L.  J.,  Ex.  391.  (/c)  Post,  Sect.  4  (h). 

(e)  Hatch  V.  Hale,  15  Q.  B.  10.  (/)  Bennett  v.  Bayes,  5  H.  &  N.  391  i  29 

( f)  Bennett  v.  Bayes,  5  H.  &  N.  391 ;  29       L.  J.,  Ex.  391  ;  ante,  360  (o). 
L.  J.,  Ex.  391. 


made. 
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of  one  quarter's  rent,  coupled  with  a  demand  of  a  recei])t  up  to  a  par-    Chapter  X. 
ticular  day,  there  being  a  dispute  whether  one  or  two  quarters'  rent     —  ^^^'  ■'■ — 


was  then  due,  is  not  a  valid  tender  (tn) ;  but  sending  a  certain  sum 
"  to  settle  one  year's  rent"  does  not  impose  a  condition  {n).  A  tender 
"under  protest"  is  valid,  for  those  words  impose  no  condition  (o). 
Requesting  a  receipt  does  not  invalidate  a  tender (/;);  but  refusing 
to  part  with  the  money  without  one,  does,  for  that  is  imposing  a  con- 
dition {(/).  If,  however,  the  party  to  whom  the  tender  is  made  does 
not  object  to  give  a  receipt,  but  merely  refuses  to  accept  the  sum 
tendered  as  being  insufficient  in  amount,  the  tender  may  be  good  (?*). 

A  landlord  who  has  accepted  the  rent  in  arrear  and  the  expenses  Detention  of 
of  the  distress  after  the  impounding,  cannot  be  treated  as  a  trespasser  Pa^n^ent^"^"^ 
merely  because  he  retains  possession  of  the  goods  distrained  ;  although 
his  refusal  to  deliver  them  up  to  the  tenant  may  amount  to  a  con- 
version so  as  to  render  him  liable  in  trover  (s).     Notwithstanding  a  Property  in 
distress,  the  property  in  the  cattle  or  goods  distrained  (whether  im-  Hrtrainetf " 
pounded  or  not)  remains  vested  in  the  tenant  or  owner  thereof,  until 
they  are  sold  under  the  distress  (t) ;    and  he  may  sell  or  otherwise 
dispose  of  them  subject  to  the  distress;  or  whenever  the  distress  is 
determined  (without  any  sale)  he  may  recover  them  back  (t).     The 
landlord  or  person  distraining  has  no  property  in  the  cattle  or  goods 
distrained,  nor  even  the  possession  thereof.      Therefore,  if  they  are 
rescued,  or  unlawfully  taken  out  of  the  pound,  he  cannot  maintain 
trover  (?^),  but  only  a  sj^ecial  action  for  rescue  or  pound  breach  (r). 


Sect.  2. —  Who  may  distrain. 
(a)  Actual  Demise  at  a  fixed  Rent. 
A  landlord  has  no  right  to  distrain  unless  there  be  an  actual  demise  There  must  be 
at  Q.  fixed  rent  (y).     Where  a  tenant  holds  over  on  sufferance  only,  as  j^^jgg  at  ^  fixed 
there  is  then  no  "  agreed  rent"  or  actual  tenancy,  a  distress  cannot  R^"'- 
lawfully  be  made,  but  the  remedy  is  by  action  for  use  and  occupa- 
tion (z).     Where  a  lease  of  tithes  and  land  was  granted  at  an  entire 
rent,  and  it  was  void  as  to  the  tithes,  because  it  was  not  under  seal, 
it  was  held,  that  a  distress  for  an  arrear  of  rent  was  altogether  un- 
lawful, because  there  was  no  distinct  rent  due  for  the  land  (a).     The 

(m)  Finch  v.  Miller,  5  C.  B.  428.  (x)  Riddell  v.  Sloweij,  2  Moo.  &  R.  358  ; 

(n)  Bowen  v.  Owen,\\  Q.  B.  130  ;  Btdl  v.  Tiinier  v.  Ford,  15  M.  &  W.  213,  Parke,  B. ; 

Parker,  2  Dovvl.,  N.  S.  345.  Biillen  on  Distress,  Chap.  VII. ;  post,  Sect. 

(o)  Manning  V.  Lunn,  2  C.  &  K.  13.  ti. 

{p)  Jennings  v.  Major,  8  C.  &  P.  61.  (y)   Dunk  v.  Hunter,  5  B.  &  A.*322;  He- 

(q)  Foord   v.  Noll,  2  Dowl.,  N.  S.  G17  ;  gan  v.  Johnson,  2  Taunt.    148;   Regnnrt  v. 

Laing  V.  Meander,  1  C.  &  P.  257.  Porter,  7  Bing.  451  ;  5  Moo.  &  P.  370. 

{r)  Cole  V.  Blake,  Peake,  N.  P.  C.  179;  («)  Alford  v.   Vickery,  Car.  &  M.  2S0  ; 

Richardson  v.  Jackson,  8   M.  &  W'.  298  ;  9  Jemier  v.  Clegg,  1  Moo.  &  R.  213  ;  Willl-nns 

Dowl.  715.  V.  Siiven,  9  Q.  B.  14  ;   15  L.  J.,  Q.  B.  321  ; 

(s)   West  V.  Nihbs,  4  C.  B.  172.  Cole  Ejec.  456. 

(0  Turner  v.  Ford.  15  M.  &  Vv\  212.  {a)   Gardiner  v.  Williamson,  2  B.  &  Ado!. 

(«)  Rex  V.  Cotton,  Parker,  121  ;    WHbra^  337. 
ham  V.  Snotc,  2  Saund.  47  a. 
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Chapter  X.  owner  of  liind,  aiul  also  of  tithe  commuted  under  the  6  &  7  Will.  4, 
— ^^^^'  "' —  c.  71,  a(;ieed  by  parol  to  demise  to  the  plainlilf  the  land  "  tithe  free," 
at  a  yearly  rent  of  400Z. ;  it  was  held,  that,  although  before  the  com- 
mutation such  an  agreement  might  have  operated  as  an  agreement  to 
demise  both  tithe  and  land  at  that  joint  rent,  yet  the  agreement 
being  after  the  commutation,  the  words  ''  tithe  free"  were  surplusage, 
since,  by  the  80th  section  of  that  act,  if  the  owner  distrained  for  the 
rent-charge,  the  plaintiff  would  be  entitled  to  deduct  the  amount 
from  his  rent,  and  consequently  there  was  a  holding  at  a  certain  rent 
of  400/.,  for  which  the  owner  might  distrain  (c).  Where  a  lease  was 
made  hy  parol  of  100  acres  of  land  at  a  certain  rent,  and  the  lessee 
accepted  the  lease  and  entered  upon  the  land,  but  afterwards  found 
that  eight  acres  had  been  previously  demised  by  his  lessor  to  another 
person  who  was  in  possession,  it  was  held,  that  the  demise  was  alto- 
gether void  as  to  the  eight  acres,  and  that  the  rent  could  not  be  ap- 
portioned, and  therefore  could  not  be  distrained  for((/);  but  it  would 
have  been  otherwise  if  the  demise  had  been  under  seal,  because  that 
would  have  operated  as  a  grant  of  the  reversion  and  its  incidents,  as 
to  the  eight  acres,  and  no  apportionment  of  the  rent  would  have  been 
necessary  (e).  The  defendant,  by  agreement,  demised  to  the  plaintiff 
certain  premises  from  the  15th  of  May,-  1851,  at  the  yearly  rent  of 
145/.,  payable  on  November  14th  and  May  14th.  These  premises 
had  been  let  to  W.,  whose  tenancy  expired  on  the  15th  of  May,  1851, 
and  who  had  omitted  to  give  a  notice  to  quit  to  one  of  his  under- 
tenants, who  occupied  a  cottage  at  a  yearly  rent  of  5/.,  and,  in  conse- 
quence, the  plaintiff  could  not  obtain  possession  of  that  part  of  the 
premises.  It  was  then  agreed  that  the  defendant  should  receive  from 
the  under-tenant  rent  for  two  half  years,  and  deduct  that  5/.  from  the 
rent  to  be  paid  for  the  whole  by  the  plaintiff,  and  that  the  plaintiff 
should  pay  70/.  to  the  defendant  on  the  14th  of  November,  1851,  and 
14th  of  May,  1852:  it  was  held,  that  such  an  agreement  operated  as 
a  new  demise,  and  that  the  defendant  was  entitled  to  distrain  for  70/., 
which  became  due  on  the  14th  of  November  (/).  A  rent  of  a  certain 
sum  per  cube  yard  of  marl  dug,  and  a  certain  sum  per  thousand  of 
bricks  made  from  clay  dug  from  land,  is  a  rent  which  may  be  ascer- 
tained with  certainty,  and  which  therefore  may  be  distrained  for(^). 
Where  the  demise  was  subject  to  certain  rents,  provisions,  conditions 
and  stipulations,  and  amongst  others  that  the  lessee  should  not  sell 
hay  ofl'the  premises,  under  the  penalty  of  2s.  6^.  per  yard  of  the  hay 
sold,  to  be  recovered  by  distress  as  for  rent  in  arrear,  it  was  held  that 
this  was  recoverable  by  distress  as  for  rent,  but  was  not  a  rent(/i)- 

(c)  Meggison  v.  Lady  Glanns,anA  Sells  v.  em  of  Ireland  v.  O'Connor,  9  Ir.  Com.  L.  R. 

Same,  7  Exch.  685.  242  ;   Lake  v.  Dean,  28  Bcav.  607. 

(r/)  Nealc  v.  MacJcrnzir  (in  rrror),  1  I\I.  (/)  Waisonv,  IVand,  8  Excli.  335. 

&   VV.  747;    Ilolgate  v.    Kaij,   1   C.  &    K.  (g)  Daniel  v.  Oracie,  (iQ.  H.  145. 

341.  (//)  I'otlilt  V.  Forrest,  UQ.  B.  'J49  ;  1  C.  & 

(f)   Ante,  160  I  Ecclcsiastieiil  Commission-  K.  560  ;  ante,  337. 
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Where  a  person  is  in  jDossession  under  a  mere  agreement  for  a  lease,    Chapter  X. 
not  amounting  to  an  actual  demise,  and  no  other  circumstances  exist  __^^^- 
from  which  a  tenancy  at  a  fixed  rent  can  be  implied  and  found  by  a  Agreement  for 
jury;  as  no  rent  (properly  so  called)  is  due  for  the  occupation,  but 
only  a  compensation  in  the  nature  of  rent,  the  owner  cannot  distrain 
for  non-payment  (i).     But  if  the  agreement  goes  on  to  say  that  until 
the  lease  shall  be  executed,  the  rent  covenants  and  agreements  to  be 
therein  contained  shall  be  paid  and  observed,  and  the  several  rights 
and  remedies  shall  be  enforced  in  the  same  manner  as  if  the  same 
had  been  actually  executed ;  that  will,  on  entry,  create  a  tenancy  at  a 
fixed  rent,  for  which  the  landlord  may  distrain  when  due,  although 
no  rent  has  been  paid  under  the  agreement  (/t).     An  actual  tenancy 
at  a  fixed  rent  may  be  implied  from  very  slight  circumstances  (0 ; 
thus  where  a  tenant,  who  had  entered  on  premises  under  an  agree- 
ment for  a  lease,  admitted  a  charge  of  half  a  year's  rent  in  an  account 
between  him  and  his  landlord ;  it  was  held,  that  this  was  equivalent 
to  payment  and  constituted  him  a  tenant  from  year  to  year,  and  made 
him  hable  to  a  distress  {m).     Where  the  j)laintiff  took  possession  of 
premises  imder  an  agreement  for  a  lease  to  him  for  seven  years,  at  a 
yearly  rent  payable  half-yearly,  but  no  lease  was  executed,  nor  was 
the  quantum  of  rent  to  be  paid  ascertained  ;  and  the  plaintiff"  occujjied 
under  the  agreement  for  three  years,  and  paid  rent  for  two ;  it  was 
held,  that  this  created  a  tenancy  from  year  to  year,  and  entitled  the 
landlord  to  distrain  for  the  arrears  due  at  the  rate  previously  paid  {n). 
But  where  a  tenant  entered  under  an  agreement  containing  stipula- 
tions for  a  lease  at  25/.  per  year,  and  an  engagement  by  the  landlord  to 
complete  certain  erections,  which  were  never  completed  nor  any  rent 
paid,  and  the  tenant  on  being  called  on  after  some  years'  occupation, 
said  he  was  ready  to  pay  upon  the  erections  being  completed  and  an 
allowance  made  to  him  for  some  repairs ;  it  was  held,  that  a  demise 
at  a  certain  rent  could  not  be  implied  so  as  to  entitle  the  landlord  to 
distrain  (o).     So  where  a  person  let  a  furnished  house  at  a  certain 
rent  from  a  future  day,  and  agreed  that  he  would  furnish  it  suitably 
for  a  school ;  it  was  held,  that  such  furnishing  was  a  condition  prece- 
dent to  the  right  to  demand  the  rent,  and  therefore  that  the  lessor, 
not  having  furnished   it,   could  not   distrain  (/^).      Where   a   person 
entered  upon  premises  subject  to  the  approbation  of  the  landlord,  who 
afterwards  did  not  approve,  but  upon  his  agreeing  to  pay  an  advanced 
rent,  as  well  for  the  time  he  had  been  in  possession  as  for  the  future, 

(«)  Dunh  ".  Hunter,  5  B.  &:  A.  322;  He-  («)  Knight  v.  Bennett,  3   Bing.  3G1  ;    11 

gan  V.  Johnson,  2  Taunt  148.  Moo.  223. 

(fc)  Anderson  v.  The  Midi und  Railway  Co.,  (o)  Regnart  v.  Porter,  7  Bing.  451  ;   5  M. 

30  L.  J.,  Q.   B.  94;   7   Jiir.,  N.  S.  411;  &  P.  370. 

Pinero  v.  Jndson,  0  Bing.  20G.  (p)  Mechelen  v.  IVallace,  C  N.  &  M.  316  ; 

(0  Ante,  145,  168.  7  A.  &  E.  4'J  ;   2  N.  &  P.  224;    faughan  v. 

(m)  Cox  V.  Bent,  5  Bing.  185  ;  2  M.  &  P.  Hancock,  3  C.  B.  766. 
281. 
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allowed  hlni  to  continue  in  possession ;  it  was  held,  that  the  landlord 
might  distrain  for  the  advanced  rent  accrued  before  the  agreement  as 
well  as  for  what  accrued  afterwards—  such  agreement  giving  him  the 
same  power  by  relation  to  his  tenant's  first  entry  into  possession,  as 
it  did  to  recover  his  rent  in  future  {q).  An  acknowledgment  of  an 
antecedent  tenancy  at  a  specified  rent,  with  an  agreement  to  go  on  on 
certain  terms,  is  sufficient  to  authorize  a  distress  (r).  If  a  tenancy 
has  existed,  a  surrender  of  the  term  must  be  complete  (s),  or  the 
landlord's  right  to  distrain  will  continue  (0-  If  a  tenant  is  evicted 
by  title  paramount,  but  remains  in  possession  under  a  new  agreement 
with  the  person  who  had  evicted  him,  his  original  landlord  cannot 
distrain  on  him  for  rent(?/).  If  a  lessor  exercise  his  option  that  a 
lease  shall  be  void  for  breach  of  covenant,  he  cannot  distrain  for  sub- 
Notice  to  4ul(.  sequent  rent  {x).  Where  the  landlord  has  given  a  notice  to  quit  and 
the  tenant  holds  over,  but  nothing  is  done  to  show  that  a  new  tenancy 
is  created,  the  landlord  cannot  distrain  for  rent  accruing  due  after  the 
time  when  the  notice  expired  {y).  In  a  previous  case  a  distress  for 
rent  accruing  after  the  expiration  of  a  notice  to  quit  was  considered 
to  operate  merely  as  a  waiver  of  the  notice  (2").  It  should,  however, 
be  borne  in  mind  that  a  notice  to  quit  cannot  be  waived  without  the 
express  or  implied  consent  of  hoth  parties,  and  that  it  differs  in  this 
respect  from  a  forfeiture  (a).  Where  it  appeared  that  by  the  custom 
of  the  country  the  tenant  was  to  have  the  use  of  the  barns,  gate- 
houses, &c.  of  the  farm  for  a  certain'period  after  the  end  of  the  terra, 
for  the  purpose  of  thrashing  out  corn  and  foddering  cattle ;  and  the 
tenancy  was  determined  at  Michaelmas,  and  the  landlord  in  January 
following  distrained  a  corn-rick  for  rent  due  at  Michaelmas,  he  having 
in  the  meantime  obtained  an  injunction  to  restrain  the  tenant  from 
carrying  off  the  premises  corn  in  the  straw ;  it  was  held,  that  the 
holding  by  the  tenant  under  the  custom,  though  involuntary,  was  a 
prolongation  of  the  oriyinal  term,  and  that  the  landlord  was  entitled  to 
distrain  (6). 


Custom  of  tliJ 
Country. 


Distress  iuci^ 
liciit  to  the 
Hcveisioii. 


(b)  Reversioners. 
The  person  legally  entitled  to  the  immediate  reversion  on  a  lease, 
when  any  of  the  rent  thereby  reserved  becomes  due,  may  distrain  for 
such  rent  by  virtue  of  the  common  law  (c).     But  if  he  assign  the 


{(])  M'Leishx.  Ta^f,  Cowp.  781. 

(r)  Eagleton  v.  Gutleridge,  11  M.  &  W. 
4G5;  2  Dowl.,  N.  S.  1053;  Gladman  v. 
Plumer,  15  L.  J.,  Q.  B.  79  ;  10  Jiir.  109; 
uiite,  206,  207. 

(s>  Ante,  253—2(58. 

\t)   Cuvpland  v.  Mnynard,  12  East,  134. 

(m)  Hopcrnft  V.  Keys,  9  Bing.  613;  2 
Moo.  &  Sc.  760. 

(a)  Jones  v.  Carter,  15  M.  &  W.  718; 
Franklin  v.  Carter,  1  C.  B.  750;  3  D.  &  L. 
•213  ;  Bruges  v.  Smijth,  5  Bing.  410  ;   2  U. 


&  P.  740;  Cole  Eiec.  82,  408  ;  ante,  141. 

(y)  J'ford  V.  hcken/,  1  C.  &  M.  280  ; 
Jen'ner  v.'ciegg,  1  Moo.  &  R.  213;  Williams 
V.  Sliven,  9  Q.  B.  14  ;   15  L.  J.,  Q.  B.  321. 

(a)  Zouch  d.  Ward  v.  Willingale,  1  H. 
Blac.  311. 

(a)  Bhjth  V  Dennett,  13  C.  B.  180;  ante, 
306. 

(i)  Knight  v.  Bennett,  3  Bing;.  361;  H 
Moo.  222  ;  Beavan  v.  Delahay,  1  H.  Blac.  5  ; 
NuttaJl  V.  Staunton,  4  B.  &  C.  51. 

(c)   Ante,  353. 
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reversion  either  absolutely  or  by  way  of  mortgage,  the  remedy  hy  dis-    Chapter  X. 

tress  for  such  arrears  will  be  ]ost(d).     So  will  the  remedy  by  eject-    _^1".?: 

ment(e).  So  the  right  to  distrain  for  previous  arrears  of  rent  may 
be  lost  by  a  severance  of  the  reversion  :  thus  where  the  plaintiff  was 
tenant  to  six  joint  tenants,  four  of  whom  conveyed  their  shares  to  a 
third  party ;  it  was  held,  that  the  six  were  not  entitled  to  distrain  for 
the  arrears  of  rent  due  to  the  six  before  the  conveyance  (/),  But  a 
second  lease  to  commence  on  the  expiration  of  the  previous  one, 
creates  only  an  interesse  termini  during  the  continuance  of  the  first 
lease,  and  does  not  amount  to  an  assignment  of  the  reversion  (^).  li" 
a  lessee  for  years  asshju  his  term,  reserving  a  rent,  but  without  an 
express  power  of  distress,  he  cannot  distrain  for  it  when  in  arrear, 
because  he  has  no  reversion  :  his  remedy  is  by  an  action  on  the  con- 
tract {h).  If  a  lessee  underlet  for  a  term  shorter  than  his  own  by  one 
day  or  more,  he  has  a  reversion,  and  consequently  a  right  to  distrain, 
which  will  pass  to  his  executors  (i).  A  tenant  from  year  to  year, 
underletting  from  year  to  year,  has  a  reversion  which  enables  him  to 
distrain  {k).  A  termor  after  his  term  has  expired,  and  a  demand  of 
possession  by  the  lessor,  cannot  distrain  upon  his  under-tenant  con- 
tinuing in  possession  (/).  If  a  termor  surrender  his  term  to  the 
reversioner,  reserving  to  himself  a  rent,  but  without  an  express  power 
of  distress,  he  gannot  distrain  for  the  rent  when  in  arrear,  because  he 
has  no  reversion.  But  if  a  surrender  be  made,  and  a  new  lease 
granted,  the  right  to  distrain  on  previous  under-tenants  is  preserved 
by  the  4  Geo.  2,  c.  28,  s.  6,  and  8  &  9  Vict.  c.  106,  s.  9(w). 

One  joint  tenant  may  distrain  alone  ;  but  he  must  avow  or  justify  Joint  Tenants, 
such  distress  in  his  own  right,  and  as  bailiff  of  the  others  {n).  A  dis- 
tress for  rent  may  be  authorized  by  one  of  several  joint  tenants  (o). 
He  may  sign  a  distress  warrant,  and  thereby  appoint  a  bailiff  to 
distrain  for  rent  due  to  all,  if  the  others  do  not  forbid  him ;  and  if 
when  applied  to  they  merely  decline  to  act,  that  will  not  prevent  him 
from  proceeding  {p).  If  some  of  the  joint  tenants  assign  their  shares, 
the  right  of  all  the  joint  tenants  to  distrain  for  previous  arrears  of  rent 
is  at  an  end  [q).  A  surviving  joint  tenant  may  distrain  for  arrears 
accrued  in  the  lifetime  of  his  deceased  companion  (r). 

{d)  Rullcn,   26,    74;    Thrtr   v.    Barton,  (i)   Wade  v.  Marsh,  Latch,  211;   Bullen, 

Moore,  9i  ;  Dixon  v.  Harrison,  Vaughan,  52.  54. 

(e)  Ante,  183  (rf).  (A-)  Curtis  v.  Wheeler,  Moo.  &  M.  493; 

(/)  Stavehj  V.  Alcock,   ICQ.  B.  636  ;  20  OxJey  v.  James,  13  M.  &  W.  209. 
L.  J.,  Q.  B.  320.  (I)  Burne  v.  Richardson, 'i^Tannt.  720. 

(g)  Smith  V.  Day,  2  M.  &  W.  OS  1. ;  Blach-  (m)  Ante,  263. 

ford,  app.,  Cole,  resp.,  5  C.   K.,  N.  S.  514  ;  (w)  Pullen  v.  Palmer,  3  Salk.  207  ;  Carth. 

Doe  V.  Walker,  5  B.  &  C.  111.  328  ;   5  Mod.  73. 

('*)  •  V.  Cooper,  2  Wilson,  375  ;  Smith  (o)   Per  Jervis,  C.  J.,  in  Morgan  v.  Parry, 

V.  Mapleback,  1  T.  R.  441  ;  Talentinew.  Den-  17  C.  B.  342. 

ton,  Cro.  Jac.  Ill  ;   Parmeulvr  v.  Webber,  8  (p)  Robinson  v.  Hoffman,  4  Bing.  562  ;   1 

I  aunt.  593  ;  2  Moo.  656  ;   Preece  v.  Corrie,  M.  &  P.  474  ;   3  C.  tz  P.  234. 

■5  Bing.  24 ;  2  M.  &  P.  57  ;  Pascoe  v.  Pas-  (y)  Slaveh/  v.  Alcock;  16  Q.  B.  636  ;  20 

coe,  3  Bing.,  N.  C.  898;  5  Scott,  117;  Bui-  L.  .!.,  Q.  B.  320. 

^'^">  ^'^-  (r)  Bullen,  47  ;  2  Roll.  Abr.  86. 
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Chapter  X.        Tenants  in  common  are  obliged  to  avow  separately  (s),  and  should 
__£ffZl?:_.  make  several  distresses,  each  for  his  own  share  (t) :  thus  where  land 
Tenants  in         was  demised  by  four  persons  (whose  original  title  did  not  appear)  at 
"'  ^"^"'  one  entire  rent,  to  be  divided  and  jmid  separately  in  equal  portions; 

and  one  of  the  four  distrained  upon  the  tenant  for  her  own  share  of 
the  rent;  it  was  held,  that  the  distress  was  regular,  for  whatever 
miuht  have  been  the  interest  of  the  landlords  as  between  themselves, 
as  between  them  and  the  terre-tenant  they  were  tenants  in  common, 
and  entitled  each  to  a  separate  distress  (m).  It  seems  they  may  all 
join  in  one  distress ;  but  in  justifying  such  distress  they  must  avow 
or  justify  separately  for  their  respective  shares  (x).  It  has  been  held 
that  the  survivor  of  two  tenants  in  common  may  sue  in  covenant  for 
the  whole  rent  due  upon  a  lease  made  by  them,  although  the  reser- 
vation was  to  both  according  to  their  respective  interests  (y).  If  a 
rent-charge  has  been  divided  by  will,  or  by  deed  operating  under  the 
Statute  of  Uses,  amongst  several  persons  as  tenants  in  common,  there 
may  be  several  distresses  without  attornment  (z).  After  a  devise  of 
a  reversion  to  two  tenants  in  common,  one  of  them  may  distrain  for 
his  share  of  the  rent  upon  the  lessee  of  the  devisor,  where  such  lessee 
has  paid  the  whole  rent  to  the  other  tenant  in  common  after  notice 
not  so  to  pay  {a). 
Heirs  in  Ga-  One  of  several  coheirs  in  gavelkind  may  distrain  for  rent  due  to 

""^  ^"'^'  himself  and  his  coheirs  without  express  authority  from  them  (b). 

Coparceners.  Coparceners  are  considered  in  law  but  as  one  heir,  and  therefore 

before  partition  must  join  in  making  a  distress  (c) :  or  one  coparcener 
may  distrain  alone  for  the  whole  rent,  each  having  an  estate  in  every 
part  of  it  (fZ).  No  consent  from  the  other  coparceners  need  be  pre- 
viously obtained  in  order  to  authorize  one  coparcener  to  distrain  alone, 
or  alone  to  appoint  a  bailiff  to  distrain  for  the  whole  rent(<^/).  In  the 
event  of  a  replevin,  however,  the  avowry  must  be  according  to  the 
nature  of  the  estate,  joint ;  or  the  party  distraining  alone  must  avow 
in  her  own  right  for  her  own  share,  and  make  cognizance  as  bailiff  of 
the  other  coparceners  {d).  After  a  partition,  coparceners  may  of 
common  right  make  several  distresses,  and  their  grantees  also  have 
the  same  power  (e).  And  even  a  rent-charge,  although  entire  in  its 
nature  and  against  common  right,  may  be  divided  between  copar- 
ceners; and  thus  by  act  of  law  the  tenant  of  the  land  may  become 

(.9)  Pnllcn  V.  Palmer,  3  Salk.  207  ;  5  Mod.  490  ;   Doc  d.  PrllrhHl  v.  Mitchell,  1  B,  &  B. 

73,  150.  11;   3  Moo.  22!);  Bullen,  49. 

[t)  Bradby,  41.  (/>)   Leigh  v.  Shepherd,  2  B.  &  B.  465;  5 

lu)    liluth'ij  V.  Roh('rls,M'C\c\.&.Y.  107.  Moo.  297  ;    Bullen,  4(j. 

(.r)  Bullen,  48.  (r)  Sledmanw.  Page.,  1  Salk.  390;  5  Moil. 

(y)    IVallacf   v.    M'Laren,   1    Man.  &  R.  141;   Sledman  v.  Bates,  \  Ld.  Rayni.  fit. 

51  (i' ;  but  see  Bullen,  49.  {d)  Leigh  v.  Shepherd,  2  B.  &   B.  4(55  ;  5 

(z)  Rivis  V.  li'atsoti,  5  M.  &  W.  255.  Moo.  297";   Bullen,  44. 

(a)  Harrison   v.   Barnby,   5    T.    R.   246;  (c)   Batter  and    Baker's    case,    3  Co.  R- 

Puwis  V.  Smith,  5  B.  &  A.  850  ;   1  D.  Sf  R.  22  b  ;   Co.  Lit.  164  b  ;   169  b;  Bullen,  45. 
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subject  to  several  distresses  (/).     But  coparceners  after  tliey   have    Chapter  X. 
parted  with  their  estate  cannot  distrain  for  previous  arrears  (^).  •  ^' 

Although  a  tenant   in   tail   make   leases  not  conformable   to   any  Tenants  in 
enabling  act  (/i),  such  leases  are  good  as  against  himself,  and  there-  ^^''" 
fore  as  a  reversioner  he  may  distrain  even  at  common  law  for  the  rent 
reserved  thereby  (i). 

A  tenant  by  the  curtesy  may  distrain  of  common  right  (j) ;  but  a  Tenants  by 
husband,  unless  he  be  tenant  by  the  curtesy,  cannot  distrain  for  rent        <^'"'tesy. 
which  becomes  due  after  the  death  of  his  wife  under  leases  of  her 
freehold  made  by  both  of  them,  or  by  him  on  her  behalf  (/e). 

A  widow  to  whom  dower  has  been  duly  assigned  by  metes  and  Tenants  in 
bounds,  may  distrain  for  the  subsequent  rent  of  that  part(/).     If  a     °^^^' 
rent  be  assigned  to  a  widow  instead  of  her  dower,  she  may  distrain 
for  it,  although  she  has  no  reversion,  and  the  rent  was  granted  with- 
out deed  ;    for  such   rent  is   in   its    nature    distrainable  of  common 
right  (w). 

An  entry  under  an  execution  either  by  elegit,  statute  merchant  or  Tenants  under 
statute  staple,  gives  so  far  an  estate  in  the  rent  of  land  as  to  confer  ^''ecution. 
the  power  of  distress,  although  there  is  but  an  uncertain  interest  in 
the  reversion  (n) ;  and  a  tenant  by  elegit  may  distrain  without  attorn- 
ment (o). 

A  lord  of  a  manor  may  of  common  right  distrain  for  his  copyhold  Lords  of  Ma 
rents  (p).  But  copyhold  rents  are  not  within  32  Hen.  8,  c.  37,  giving 
a  remedy  by  distress  for  arrears  of  rent  to  executors  and  adminis- 
trators {q).  They  are  within  4  Geo.  2,  c.  28,  s.  5  (r).  Where  two 
commoners  agreed,  to  their  mutual  advantage,  not  to  exercise  their 
respective  rights  for  a  certain  term ;  it  was  held,  that  one  might  dis- 
train the  other's  cattle  damage  feasant  during  that  time  (s).  In  case 
of  an  absolutely  stinted  common  in  point  of  number,  one  commoner 
may  distrain  the  supernumerary  cattle  of  another :  but  not  if  an  ad- 
measurement be  necessary  ;  or  where  the  stint  has  relation  to  the 
quantity  of  common  land  :  and  a  commoner  cannot  distrain,  where 
the  owner  of  cattle  has  any  colour  of  right  to  put  them  on  the  land, 
as  that  would  be  taking  to  himself  jurisdiction  as  to  the  competency 
of  such  right;  but  if  there  be  no  pretence  or  shadow  of  right,  as  in 

(/)  Co.  Lit.   IG^b;   Rhus  v.  Watson,  5  52;  Gilb.  Rents,  20. 
M.  &  W.  255.  (n)   Bro.  Abr.  Distresses,  pi.  72  ;    Cubit's 

ig)  Dixon  V.  Harrison,  Vaughan,  52  ;  and  case,  4  Co.  R.  7. 
see   Stnveh^   v.  Alcock,    16  Q.    B.    63G  ;   20  (o)   Lloyd   v.   Davies,   2  Exch.    103;    18 

L.  J.,  Q.  B.  320.  L.  J.,  Ex.80. 

(h)  Ante,  3.  (p)  Laugher  \.  Humphrey,  Cro.E\iz.52i; 

ii)  1  Swanst.  346,  note  ;   Bulleii,  50.  Bullen,  57,  58. 

(j)  Bradby,  46;   Bullen,  51.  (q)  Jppleton  v.  Doily,  Yelv.  135;  Bull. 

((c)  Ante,  44(e).  N.  P.  57  ;   Sands  v.  Hempson,  2  Leon.  142. 

( /)  Co.  Lit.  29  a  ,  34  b  ;   144  b  ;  Stouglton  (r )  Ante,  322  ;  BuUen,  58. 

V.  Leigh,  1  Taunt.  410  ;   Bullen,  52.  (*)    Whiteman  v.  King,  2  H.  Blac.  4. 

{m)  Co.   Lit.  34  b;   169  b;  Bullen,    31, 
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Chapter  X. 
Sect.  2. 

Mortgagees. 


Mortgagors. 


Annuitants. 


the   cattle  of  a  stranger,  the  commoner  may  always  resort  to  dis- 
tress {t). 

A  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant  in 
possession  under  a  lease  or  tenancy  created  pi'ior  to  the  mortgage, 
may  distrain  for  the  rent  in  arrear  and  unpaid  at  the  time  of  the 
notice,  as  well  as  for  rent  which  may  accrue  after  such  notice,  al- 
though he  was  not  in  the  actual  seisin  of  the  premises,  nor  in  the 
receipt  of  the  rents  and  profits  thereof  at  the  time  the  rent  became 
due  (w) ;  but  he  may  not  distrain  for  rent  due  upon  a  lease  made  by 
the  mortgagor  alone  after  the  mortgage,  unless  he  has  accepted  rent 
from  the  tenant,  or  has  given  him  notice  to  pay  rent,  and  the  tenant 
has  acquiesced,  so  as  to  create  a  new  tenancy  (express  or  implied)  as 
between  the  mortgagee  and  the  tenant  (y).  Payment  of  rent  by  the 
tenant  under  a  distress  does  not  constitute  an  acquiescence  by  relation 
back  to  the  period  when  notice  was  given  (x).  But  the  tenant  may 
expressly  attorn  to  the  mortgagee  as  from  a  previous  day,  at  a  speci- 
fied rent,  which  may  accordingly  be  distrained  for  (y). 

A  mortgagor  may  distrain,  under  a  lease  by  deed  granted  by  himself 
after  the  mortgage,  by  virtue  of  the  estoppel  (z) :  but  he  cannot  dis- 
train for  arrears  of  rent  due  on  a  lease  made  before  the  mortgage;  for 
by  the  act  of  mortgaging  the  privity  of  estate  is  destroyed  (a).  But  if  a 
lessor,  having  mortgaged  his  reversion,  is  permitted  by  the  mortgagee 
to  continue  in  the  receipt  of  the  rents  incident  to  that  reversion,  he, 
during  such  permission,  is  presumptione  juris  authorized,  if  it  should 
become  necessary,  to  realize  the  rent  by  distress,  and  to  distrain  for 
it  in  the  mortgagee's  name,  as  his  bailiff;  and  he  may  so  justify  the 
distress,  although  it  was  taken  in  his  own  name  as  for  rent  due  to 
himself  (5). 

A  mere  annuity  may  be  distrained  for  where  the  deed  creating  it 
expressly  confers  a  power  to  distrain  (c) ;  but  not  generally  in  other 
cases  {d).  If  an  annuity  be  granted  out  of  an  estate,  and  the  grantor, 
to  secure  the  payment,  vests  the  estate  in  trustees  for  a  term,  to  the 
use  of  the  amiuitant,  and  subject  thereto  continues  in  possession,  the 
annuitant  may  distrain  for  the  arrears;  for  supposing  the  term  to 
have  given  him  the  reversion,  the  grantor  is  to  be  considered  as  his 
under-tenant,  upon  whom  he  might  as  reversioner  distrain  at  common 
law  (e). 


(t)  Hall  V.  Harding,  4  Burr.  2132  ;  1  W. 
Blac.  673. 

(m)  il/oss  V.  Gall'more,  1  Doug.  279  ;  1 
Smith,  L.  C.479  (4tli  ed.) ;  Pope  v.  Biggs,  9 
B.  &C.24a;  4M.  &R.  183;  Bullen,  74  ; 
ante,  49,  50. 

(i')  Rogers  v.  Humphreys,  4.\.  &  E.  299  ; 
5  N.  &  M.  511  ;  Partington  v.  Woodcock,  6 
A.  &  E.  690;  5  N.  &  M.  672;  ante,  183, 
184. 

{x)  Evans  v.  Elliott,  9  A.  &  E.  342  ;  1 
P.    &   D.   256;   Brown  v.  Storey,  1   Scott, 


N.  R.  9;  1  M.  &  G.  117. 

iy)  Gladman  v.  Plumer,  15  L.  J.,  Q.  13. 
80. 

(«)  Bradby,  99;  Alchorne  v.  Gomme,  'I 
Bing.  54-. 

(a)  Bullen,  74. 

\h)   Trent  v.  Hunt,  9  Exch.  14. 

(c)  Chapman  v.  Beecham,  3  Q.  B.  723. 

(d)  Co.   Lit.    32  a;   144  bj  Bullen,  51 
note  (9). 

(?)  Fair/ax  v.  Gray,  2  W.  Blac.  1326. 
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As  guardians  may  make  leases  of  the  infant's  lands  in  their  own    Chapter  X. 
names,  which  will  be  good   during   the   minority  of  the  ward,  they       ^^'^^'  ^' 


may  distrain  in  their  own  names  for  arrears  of  rent  reserved  by  such  Guardians, 
leases  (/). 

(c)  Persons  not  having  the  Reversion. 

Although  a  person  who  has  never  had  the  reversion,  or  has  parted  On  Exchanges 
with  it,  cannot  generally  distrain (^),  yet. in  some  particular  cases  ^''' 
the  power  of  distress  is  held  to  be  of  common  right,  even  without  the 
reversion.  Thus  a  rent  granted  upon  an  exchange  may  be  distrained 
for  without  any  reversion  or  express  power  (A).  So  with  respect  to  a 
rent  granted  by  one  coparcener  to  another  for  equality  of  partition  (i). 
In  such  cases  the  grantee  of  the  rent  may  distrain  for  it  without  any 
express  power  in  the  deed  :  but  if  such  grantee  assign  over,  neither 
he  nor  the  assignee  can  distrain  for  arrears  due  before  the  assign- 
ment (A). 

A  woman  endowed  of  a  rent  by  way  of  jointure  in  lieu  of  dower  Jointures, 
may  distrain  for  it,  v*'hether  it  be  rent-service,  rent-charge  or  rent- 
seek,  with  or  without  deed  (Z).     Although  she  have  not  the  reversion, 
she  may  distrain  for  such  rent  of  common  right  {m). 

The  grantee  or  owner  of  a  rent-charge,  although  he  has  no  rever-  Owner  of 
sion,  may  distrain  for  the  arrears  by  virtue  of  the  express  power  in  l^^nt-charge, 
the  deed  or  will  creating  the  rent-charge  (?i).     So  may  the  grantee  or  or  Rent-seek, 
owner  of  a  rent-seek,  by  virtue  of  4  Geo.  2,  c.  28,  s.  b{o). 

The  rents  paid  by  copyholders,  as  tenants  of  the  manor,  to  the  Lords  of 
lord,  have  always  been  considered  as  rent-service,  fealty  being  neces-     ^"'"■''* 
sarily  incident  to  this  species  of  tenure,  and  therefore  they  are  dis- 
trainable  of  common  right  {p). 

(d)   Tenants  pur  autre  vie. 

By  32  Hen.  8,  c.  37,  s.  4,  tenants  pur  autre  vie  may  sue  or  distrain  32  Hen.  8, 
for  arrears  due  during  the  life,  and  unpaid  after  the  death  of  the  cestui  ^'     '^'   ' 
que  vie,  in  like  manner  as  at  common  law  they  might  have  done 
during;  his  life. 


'» 


(e)  Executors  and  Administrators. 

By  the  common  law,  executors  or  administrators  could  not  distrain  32  Hen.  8, 

c.  37,  s.  1, 

(/)  Shopland  v.  Rydfer,  Cro.  Jac.  55,  98  ;  (0   Lit.  ss.  252,  253  ;  Co.  Lit.  153  a,  note 

Bedell  v.   Constable,   Vaugh.   179;    Bullen,  (i);   Id.  1C9  b  ;  Butler  and  Baker's  case,  3 

72.  Co.  R.  22  b  i   Stukeley  v.  Butler,  Hob.  172  ; 

(g)  Smith  V.  Mapleback,    1   T.  R.  441;  Gilb.  Rents,  19  ;   Bullen,  31,  45. 

Parmenter  v.  Webber,  8  Taunt.  593  ;  2  Moo.  {k)  Ante,  367. 

656;  Preece  v.  Corrie,5  Bing.  24;  2  M.  &  P.  (l)  Coll  v,  Bishop  of  Coventry,  Hob.  140, 

57  ;   Thcrn  v.  WooUcombe,  3  B.  &  Adol.  586  ;  153. 

Pascue   V.  Pascoe,  3   Bing.,  N.   C.  898;  5  (wj)  Co.  Lit.  169  b  ;  Id.  34  b  ;  Gilb.  Rents, 

Scott,  117  ;   Langford  v.  Selmes,  3  Kay  &  J.  20  ;  Bullen,  31,  52. 

220.  („)  Ante,  321. 

(A)  Lit.  ss.  252,  253  ;  Co.  Lit.  169  a  ;  Id.  (o)  Ante,  321,  322. 

153  a,  note  (1) ;   Bullen,  31.  {p)  Laugher  v.  Humphrey,  Cro.  Eliz.524. 
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Chapter  X.    for  arrears  Incurred  in  the  lifetime  of  the  owner  of  a  rent  {q) :  hut  hy 

'—^ —  32  Hen.  8,  c.  37,  s.  1,  the  executors  and  administrators  of  tenants  in 

fee,  fee-tail,  or  for  term  of  life,  of  rent-services,  rent-charges,  rent-seek 
and  fee-farm  rents,  may  distrain  upon  the  lands  chargeable  with  the 
payment  thereof,  so  long  as  such  lands  remain  in  the  possession  of  the 
tenant  who  ought  to  have  paid  them,  or  of  any  other  j)erson  claiming 
under  him  by  purchase,  gift  or  descent.  This  statute  has  been  con- 
sidered a  remedial  law,  extending  to  all  executors  of  tenants  for  life, 
as  well  those  who  before  the  statute  were  entitled  to  an  action  of 
.T  Sc  4  Will.  4,  debt,  as  those  who  had  no  remedy  whatever  (r).  By  3  &  4  Will.  4, 
c.  42,  ss.  37, 38.  ^  ^2^  s.  37,  "  the  executors  or  administrators  of  ««r/  lessor  or  land- 
lord may  distrain  upon  the  lands  demised  for  any  term,  or  at  will, 
for  the  arrears  of  rent  due  to  such  lessor  or  landlord  in  his  lifetime,  in 
like  manner  as  such  lessor  or  landlord  might  have  done  in  his  life- 
time ;"  and  by  sect.  38,  "  such  arrears  may  be  distrained  for  after  the 
end  or  determination  of  such  term  or  lease  at  will,  in  the  same  manner 
as  if  such  term  or  lease  had  not  been  ended  or  determined ;  provided 
that  such  distress  be  made  within  the  space  of  six  calendar  months 
after  the  determination  of  such  term  or  lease,  and  during  the  continu- 
ance of  the  possession  of  the  tenant  from  whom  such  arrears  became 
due;  provided  also,  that  all  and  every  .the  powers  and  provisions  in 
the  several  statutes  made  relating  to  distresses  for  rent  shall  be  ap- 
plicable to  the  distresses  so  made."  Where  the  lessee  of  lands  dies 
before  the  expiration  of  the  term,  and  his  administrator  continues  in 
possession  during  the  remainder,  and  after  the  expiration  of  it,  a  dis- 
tress may  be  taken  for  all  the  arrears  (s),  not  exceeding  six  years  {t). 
An  executor  may  distrain  before  pfobate,  and  may  ratify  a  distress 
made  by  a  bailiff  in  the  name  of  the  testator  immediately  after  his 
death  (m). 

(f)  Husbands. 

Husbands  in  Arrears  of  rent,  arising  out  of  land  in  which  the  wife  has  only  a 

wfyes"'  '^'^"^  chattel  interest,  whether  accruing  before  or  during  the  marriage,  might 
always  by  the  common  law  be  distrained  for  by  the  husband  ;  and  by 
32  Hen.  8,  c.  37,  s.  3,  the  husband  may  distrain  for  arrears  accrued 
before  or  during  the  marriage  in  respect  of  the  wife's  freeholds  (x). 
But  not  for  subsequently  accruing  rent,  unless  he  is  tenant  by  the 
curtesy  (y).  After  the  death  of  the  wife,  the  husband  may  distrain 
alone  for  all  rent  due  in  right  of  the  wife  in  her  lifetime,  even  if  it 

(q)  Co.  Lit.  1G2  a.                                      ~  («)    Whitehead  v.  Taylor,  10  A.  &  E.  210; 

(r)  Hool  V.   Belt,    1    Ld.   Raym.    172;  3  2  P.  &  D.  367. 

Salk.  136.  (.r)  Bullen,  56,57;   Ognel's  case,  4  Co. 

(s)    Braithwaite  v.   Cooksey,    1    H.    JJlac.  K.5la.                                           ► 

465.  (,/)  Howe  v.  Scarrott,  4  H.  &  N.  723;  28  • 

(0  3  &  4Will.  4,c.42,s.  42;  Cole  Ejec.  L.  J.,  Ex.  325  ;  ante,  219  (0).                         ; 
27. 
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accrue  to  her  in  autre  droit,  as  executrix  or  administratrix  {z) ;  though    Chapter  X 

the  wife  may  generally  join  with  her  husband,  in  no  case  whatever  - ^'?^'    ' 

can  she  distrain  alone  (a). 

(g)   Corporations. 

If  a  lease  be  made  by  or  on  behalf  of  a  corporation  aggregate^  not  Under  impliei 
under  their  common  seal,  although  it  be  invalid  as  a  lease,  yet  if  the  from  Year  to 
tenant  hold  under  it  and  pay  part  of  the  agreed  rent  to  the  corporation  Year, 
or  their  bailiff  or  agent,  that  is  sufficient  to  create  a  tenancy  from  year 
to  year  at  a  fixed  rent,  and  to  entitle  the  corporation  to  distrain  for 
such  rent  (b). 

By  4  Geo.  2,  c.  28,  s.  5r{c),  bodies  politic  and  corporate  are  placed  4  Geo.  2,  c.  2 
on  the  same  footing  as  other  persons  with  respect  to  the  recovery  of 
rent-seek,  chief  rents,  and  rents  of  assize. 

Corporations  sole   may  sue  or  distrain   in  like   manner  as   other 
lessors. 

Any  one  of  the  churchwardens  and  overseers  of  a  parish  holding  Clmrchwar- 
property  under  59  Geo.  3,  c.  12,  s.  \2{d),  may,  on  behalf  of  himself  se"rs,'*" 
and  the  others,  distrain  for  rent  due  in  respect  of  the  property  ^e), 

(h)  Persons  having  special  Powers. 

It  is  of  the  very  essence  of  a  rent-charge  that  a  power  of  distress  Rent  charge, 
should  be  given  by  the  deed  or  will  creating  the  charge  (/),  and  a 
distress  may  be  made  accordingly  when  any  of  such  rent  is  in  arrear. 
So  the  assignee  of  a  rent-charge  may  distrain  for  arrears  thereof 
which  become  due  after  the  assignment  (^).  But  not  for  previous 
arrears  {h). 

So  the  grantor  or  owner  of  a  rent-seek  may  distrain  for  the  arrears  Rent-seek, 
thereof  by  virtue  of  4  Geo.  2,  c.  28,  s.  5  (i).  So  a  devisee  may  dis- 
train for  rent  devised  to  him  out  of  lands,  if  the  land  be  charged  with 
a  distress,  but  not  otherwise  (j).  If  a  lessee  for  years  assign  his  term, 
reserving  a  rent  icith  no  clause  of  distress,  he  cannot  distrain  for  the 
rent,  either  by  the  common  law  or  by  the  statute  (k).  A  person  who 
has  possession  of  land,  though  he  has  not  the  legal  estate,  may  by 
agreement  grant  another  a  power  of  distress  (Z).     A  covenant  that  the 


{z}  Osborne  v.  U'ichenden,  2  Saund.  195; 
Ankerstein  v.  Clarke,  4  T.  R.  617  ;  Parry  v. 
llhidle.  2  Taunt.  181. 

(a)  Bullen,  54. 

(6)  Wood  V.  Tate,  2  B.  &  P.,  N.  R.  247 ; 
Vin.  Abr.  Corporations,  (K.),  pi.  11,  41  ; 
Bullen,  78. 

(c)  Ante,  322. 

(d)  Ante,  66. 

{e)  Gouldsworth  v.  Knights,  11  M.  &  W. 
337. 

(/)  Ante,  321. 

(g)  Maund's  case,  7  Co.  R.  28. 

{h)  Brown  v.  The  Metropolitan  Counties 
Life  Insurance  Society,  28  L.  J.,  Q,  B.  236  ; 


5  Jur.,  N,  S.  1028. 

(J)  Ante,  321,322. 

ij)  Shep.  Touch.  429;  Buttery  v .  Robin- 
son, 3  Bing.  392;    11  Moo.  262. 

((.)   V.   Cooper,   2  Wils.   375;  Par- 

menter  v.  Webber,  8  Taunt.  593 ;  2  Moo. 
656 ;  Smith  v.  Mapleback,  1  T.  R.  441  ; 
Preece  v.  Corrie,  5  Bing.  24  ;  2  M.  &  P.  57  ; 
Pascoe  V.  Pascoe,  3  Bing.,  N .  C.  898  ;  5  Scott, 
117  ;  Lnngford  v.  Selmes,  3  Kay  &  J.  220; 
3  Jur.,  N.  S.  859. 

(0  Chapman  v.  Beecham,  3  Q.  B.  723;  3 
G.  &  D.  71;  PoUitt  v.  Forrest,  11  Q.  B, 
961. 


In  other  Gases. 
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Chapter  X.  grantor  of  a  rent  should  not  replevy  the  goods  distrained  until  the  rent 
be  paid,  is  void  (?«)•  Where  by  an  inclosure  act  a  yearly  corn-rent  was 
substituted  in  lieu  of  tithes,  and  a  power  of  distress  was  given  for  the 
recovery  thereof;  it  was  held,  that  the  goods  of  a  tenant,  coming  in 
under  the  owner  of  land  which  had  remained  for  several  years  un- 
tenanted, and  wholly  unprofitable,  were  liable  to  be  distrained  for 
such  corn-rent  in  arrear(«)- 


Bankrupt. 


c.  106,  s.  129. 


(i)   On  Bankruptcy  of  Tenant. 

When  Tenant  a  The  landlord  may  distrain  before  an  act  of  bankruptcy  for  the  whole 
amount  of  rent  due  by  a  tenant  who  afterwards  becomes  bankrupt, 
not  exceeding  six  years'  arrears  (o).  He  may  also  distrain  after  the 
bankruptcy,  where  the  goods  of  the  tenant  or  his  assignees  remain  on 
the  premises,  even  although  the  messenger  be  in  actual  possession  {j)). 
Indeed  he  must  so  distrain  to  enforce  his  claim  for  arrears  against  the 

J2&  13  Vict,  assignees  (fy).  But  by  12  &  13  Vict.  c.  106,  s.  129,  "no  distress  for 
rent  made  and  levied  after  an  act  of  bankruptcy  upon  the  goods  or 
effects  of  any  bankrupt,  whether  before  or  after  the  issuing  of  the  fiat 
or  the. filing  of  the  petition  for  the  adjudication  of  bankruptcy,  shall 
be  available  for  more  than  one  year's  rent,  accrued  due  prior  to  the 
date  of  the  fiat  or  the  day  of  the  filing  of  such  petition ;  but  the  land- 
lord or  person  to  whom  the  rent  shall  be  due  shall  be  allowed  to  come 
in  as  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the 
distress  shall  not  be  available."  Tins  enactment  applies  only  to  rent 
due  before  the  petition  for  adjudication,  and  does  not  render  a  dis- 
tress for  rent  which  becomes  due  after  the  petition  invalid  ;  and  where 
the  assignees  have  declined  a  lease,  but  the  bankrupt  has  not  delivered 
it  up  to  the  lessor,  the  latter  has  still  his  right  of  distress  (?')•  The 
goods  of  a  third  person  are  not  protected  from  a  distress  for  more 
than  a  year's  rent  due  before  the  bankruptcy :  nor  even  the  goods  of 
the  bankrupt  which  have  been  mortgaged  for  more  than  their  full 
value  {s).  The  landlord  may  avow  for  a  return  of  goods  of  a  third 
person  seized  as  a  distress  made  before  the  certificate  or  order  for 
discharge  of  the  bankrupt  for  rent  due  before  the  bankruptcy  (<)• 
Where  the  landlord  distrained  for  rent  before  the  bankruptcy  of  his 
tenant,  and  when  the  goods  were  appraised  left  them  on  the  premises 
for  the  use  of  the  bankrupt's  wife,  the  bankrupt  himself  being  in  prison, 

(m)  1  Inst.  145  b.  (q)  Post,  375  (y). 

(n)  Newling  v.  Pearcc,  1  B.  &  C.  437;  2  (r)  Brlggs    v.    Sowri/,  8   M.   &  W.  729; 

D.  &  R.  607  ;   Bendyshe  v.  Pearce,  4  Moo.  Brncklehumt  v.   Lawe,  7   E.   &  B.  176  ;  2(i 

99-  L.  J.,  Q.  B.  107;  ante,  2\6(h\ 

(o)  3  &  4  Will.  4,c.  42,  s.42  ;  Cole  Ejec.  {s)  Brocklehurst  v.  Laivc,  7  E.  &  B.  176  ; 

27.  26  L.  J.,  Q.  B.  107. 

(p)  Ex  parte  Plummer,  1  Atk.  10.3,  104  ;  (<)  Neivto7i  v.  Scott,  9  M.  &  W.  434;  IC 

Buckley  v.  Taijhtr,  2  T.  R.  600;  Briggs  v,  M.  &  W.  471  ;   Phillips  v.  Shervill,  6  Q.  B 

Sowry,  8  M.  &  W.  729  ;  Jolly  v.  Jrbuthnot,  944;   Brocklehurst  v.  Lawc,  7  A.  &  E.  176 

4  De  G.  &  J.  224  ;   28  L.  J.,  Chan.  547  ;  5  26  L.  J.,  Q.  B.  107. 
Jur.,  N.  S.  689. 
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and  after  the  bankruptcy  distrained  again  for  the  same  amount  of  rent ;    Chapter  X. 

it  was  held,  that  the  second  distress  was  void  (w).     Where  a  landlord  ^^'^''  ^' — 

who  had  distrained  for  rent,  on  being  served  with  notice  of  proceed- 
ings in  bankruptcy  against  his  tenant,  with  a  threat  of  legal  proceed- 
in«ys  against  himself,  withdrew  the  distress,  instead  of  treating  such 
notice  with  contempt: — held,  that  he  could  not  lawfully  distrain  a 
second  time  for  the  same  rent  (a-). 

A  landlord  has  no  lien  in  the  case  of  bankruptcy,  after  the  goods  Effect  of  the 
are  removed  from  the  premises ;  therefore,  if  he  neglect  to  distiain,  Nggj^^.^ ^^  ^is 
and  suffer  the  goods  to  be  sold  by  the  assignees,  and  removed  from  train, 
off  the  premises,  he  can  only  prove  and  take  dividends  with  the  rest  of 
the  creditors  (y).  Payment  of  rent  after  an  act  of  bankruptcy,  to  the 
landlord  who  threatens  a  distress,  is  valid,  and  cannot  be  impeached 
by  the  assignees ;  and  where  an  execution  levied  was  overreached  by 
an  act  of  bankruptcy,  the  creditor  was  allowed  to  set  off  a  payment 
he  had  made  to  the  landlord  under  a  distress  for  rent(z).  An  under- 
taking given  by  the  solicitor  of  the  assignees  of  a  bankrupt  tenant 
will  frequently  make  him  personally  liable;  thus  where  a  distress  had 
been  put  in  upon  the  lands  of  a  bankrupt  tenant  by  the  landlord,  and 
the  solicitor  to  the  assignees  undertook  to  pay  the  landlord  his  rent, 
provided  it  did  not  exceed  the  value  of  the  effects  distrained,  he  was 
held  liable  (a).  A  mortgagee  who  has  paid  the  arrears  of  rent  on  a 
bankrupt's  estate,  unless  he  has  an  order  of  the  Court  of  Chancery 
to  stand  in  the  landlord's  place,  shall  not  be  preferred  to  the  creditors 
under  the  commission  (b). 

A  landlord  distrained  for  more  than  two  years'  rent,  the  goods  Incidental 
being  in  the  hands  of  a  trustee  for  the  tenant's  creditors ;  the  trustee  ^°^" 
then  agreed  to  pay  the  rent  and  expenses,  the  landlord  giving  up  one 
quarter's  rent ;  the  goods  were  then  appraised  and  condemned  at  the 
sum  agreed  on,  and  the  amount  was  paid  over  to  the  landlord ;  it  was 
held,  that  the  excess  of  that  amount  above  one  year's  rent  was  not 
money  received  to  the  use  of  the  assignees  of  the  tenant,  who  had 
committed  a  prior  act  of  bankruptcy  (c).  If  a  constable  become  a 
bankrupt  when  possessed  of  goods  which  he  has  levied  under  a  dis- 
tress for  rent  due  to  the  landlord,  it  seems  that  the  landlord  has  a  hen 
upon  such  goods ;  but  if  they  are  sold  and  converted  into  money,  it 
seems  that  he  has  no  lien  upon  them,  but  must  come  in  as  a  creditor 
pro  rata  (d). 

(«)  Ex  parte  Bradley,  1  Dea.  &  Chit.  223,  Darnton  v.  Pigmaii,  Peake,  Ad.  Ca.  111. 

(a-)  Bagge,  app.,  Mawhy,  resp..  8  Ex.  641.  (a)  Bitrrell  v.  Jones,  3  B.  &  A.  47. 

{y)  Ex    parte    Plummer,    1     Atk.     102;  (&)  Anon.,    1    Atk.   102;   Ex  parte   Des- 

Bradyl  v.  Bull,  1  Bro.  C.  C.  427  ;    Gethin  v.  charmes,  1  Atk.  103;  Bradyl  v.  Ball,  1  Bro. 

Wilks,  2  Dowl.  189  ;  Cole  Ejec.  541.  C.  C.  427.  -  ut  c  /-    tqq 

(«)  Ex  parte  Elliott,  3  Deac.  343  ;  3  Mon.  (c)  Lackington  v.  Elliott,  7  M.  &  U.  o6»  ; 

&  Ayr.  664 ;   Stevenson  v.  fVood,  5  Esp.  200  ;  8  Scott,  N.  R.  275. 
Mavor  v.  Croome,  1  Bing.  261  ;  8  Moo.  171 ;  (d)  Ex  parte  Dohson,  7  \  m.  Aor.  7i. 
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Chapter  X. 
Sect.  2. 

By  a  Receiver. 


Heceivers  in 
Chancery. 


Agents. 


{j)   Receivers  and  Ayenls. 

A  private  receiver  cannot  generally  distrain  without  an  express 
power  for  that  purpose  {e).  By  a  receivership  deed  executed  con- 
temporaneously with  a  mortgage  in  fee,  which  it  recited,  the  mort- 
gagor and  mortgagee  appointed  a  receiver,  and  constituted  him  their 
agent  and  attorney  to  receive  the  rents  of  the  mortgaged  property, 
and  to  use  such  remedies  by  way  of  entry  and  distress  as  should  be 
requisite  for  that  purpose.  By  the  same  deed  the  mortgagor  attorned 
as  tenant  from  year  to  year  to  the  receiver,  and  there  was  a  proviso 
that  if  default  should  be  made  in  payment  of  the  mortgage  money  or 
interest  at  the  times  appointed,  the  mortgagee  might  enter  and  avoid 
the  tenancy  created  by  the  attornment.  There  was  also  a  proviso 
that  nothing  therein  contained  should  lessen  the  rights,  powers  or 
remedies  of  the  mortgagee  under  the  mortgage  (/).  On  the  mort- 
gagor being  found  bankrupt, — held,  that  the  relation  of  landlord  and 
tenant  had  been  created  between  the  receiver  and  mortgagor  by  the 
receivership  deed,  and  that  the  receiver  was  entitled  to  distrain,  and 
take  the  ooods  which  had  belono;ed  to  the  mortgagor  on  the  niort- 
gaged  premises  (^). 

Receivers  appointed  by  the  Court  of  Chancery  have  a  power,  where 
they  consider  it  necessary,  to  distrain,  and  need  not  apply  first  to  the 
court  for  a  particular  order  for  that  purpose  {h) ;  because,  as  that 
court  never  makes  an  immediate  order,  but  appoints  a  future  day  for 
a  tenant  to  pay,  it  might  be  an  injury  to  the  estate  to  wait  till  that 
time,  as  it  would  give  the  tenant  an  opportunity  to  convey  his  goods 
off  the  premises  in  the  meantime.  If,  however,  there  is  any  doubt 
who  has  the  legal  right  to  the  rent,  then  the  receiver  should  make  an 
application  to  that  court  for  an  order,  as  he  must  distrain  in  the  name 
of  the  person  who  has  that  right  (i).  Unless  indeed  the  tenant  has 
attorned  to  him,  and  so  created  a  tenancy  as  between  them  {k),  in 
which  case  he  should  of  course  distrain  in  his  own  name  (/). 

An  authority  to  tenants  to  pay  rent  to  a  third  person,  whose  receipt 
was  to  be  a  discharge,  does  not  entitle  that  person  to  distrain,  although 
he  receives  the  rents  for  his  own  benefit  (m).  If  a  person  having*  autho- 
rity to  distrain  for  rent  due  to  another,  says  at  the  time  that  he  dis- 


(e)  Buiren,  72  ;  fVard  v.  Shew,  9  Bing. 
608;  2  Moo.  &  So.  756;   9  Exch.  19. 

(/)  The  real  object  of  this  was  to  enable 
the  mortgagee  to  obtain  all  the  advantages, 
without  subjecting  himself  to  the  liabilities, 
of  a  mortgagee  in  possession,  ante,  189. 

{g)  Jolly  V.  /Irhuthnot,^  De  G.  &  J.  224; 
28  L.  J.,  Chan.  547. 

Kh)  Pitt  V.  Snowden,^  Atk.  750;  Dancer 
V.  Hastings,  4  Bing.  2  ;  12  Moo.  34  ;  Bennett 
V.  Robins,  5  C.  &  P.  379  ;  Brandon  v.  Bran- 
don, 5  Madd.  473. 


{i)  Hughes  V.  Hughes,  3  Bro.  C.  C.  87  ;  1 
Ves.  jun.  161. 

{k)  Evans  v.  Mathias,  7  E.  &  B.  590,  601 ; 
26  L.  J.,  Q.  B.  309  ;  White  v.  Smale,  22 
Beav.  72;  26  Beav.  191  ;  Barton  v.  Rock, 
22  Beav.  81. 

(Z)  Jolly  V.  Arhuthnot,  4  De  G.  &  J. 
224;  28  L.  J.,  Chan.  547;  5  Jur.,  N.  S. 
689  ;  ante,  51.  As  to  attornment  generally, 
see  ante,  206—208, 

(  m)  Ward  v.  Shew,  9  Bing.  608  ;  2  Moo. 
&  Sc.  756. 
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trains  for  rent  clue  to  himself,  he  may  nevertheless  justify  as  baililf  of    Chapter  X. 

,            ^                                                                                                                                        Sect.  2. 
the  other  (//)• 


(k)  Sequestrators. 
By  the  12  &  13  Vict.  c.  67,  a  sequestrator  is  empowered  to  levy  any  By  Sequestra- 
distress  in  his  own  name  for  the  recovery  of  tithes,  tithe  rent-charge 
or  rent,  &c.,  payable  to  the  incumbent  of  the  sequestrated  benefice. 
Sequestrators  appointed  by  the  Court  of  Chancery  appear  to  stand  on 
the  same  footing  as  receivers  (o). 


Sect.  3. —  What  may  or  may  not  he  distrained. 
(a)   General  Rule. 
A  distress  being  anciently   considered  merely  as  a  pledge  in  the  General  Rule 
hands  of  the  lord,  to  compel  the  tenant  to  perform  the  service  or  duty  be  disuaia  "cL  ^ 
required,  could  not  at  common  law  be  sold  ;  but  was  to  be  restored  in 
the  same  plight  to  the  owner,  when  such  service  or  duty  was  per- 
formed ;  and  therefore  nothing  could  be  distrained  unless  it  could  be 
returned  in  specie  and  undamaged  (p),  and  in  tlie  same  state  as  when 
taken  {q).     Therefore  tenants'  fixtures  cannot  be  distrained,  for  they 
must  generally  be  injured  by  the  severance  and  removal  if).    So  before 
2  Will.  &  M.  c.  5,  sheaves  or  cocks  of  corn  were  not  distrainable, 
because  they  could  not  be  restored  upon  a  replevin  in  the  same  con- 
dition as  they  were  in  before  {s) :  so  the  flesh  of  animals  lately  slaugh- 
tered cannot  be  distrained  {t).    Bearing  this  in  mind,  it  may,  however, 
be  laid  down  as  a  general  rule,  that  all  cattle,  goods  and  chattels 
(with  the  exceptions  hereafter  mentioned  (m)  )  which  are  found  upon 
the  demised  premises  may  be  distrained  for  rent,  whether  they  be  the 
effects  of  the  tenant  or  of  a  stranger  (a;) ;  and  the  reason  is,  that  the 
landlord  has  a  lien  on  them  in  respect  of  the  place  in  which  they  are 
found,  and  not  in  lespect  of  the  person  to  whom  they  belong.     An 
under-tenant  of  part  cannot  recover  a  contribution  against  the  under- 
tenant of  the  other  part  of  premises,  as  for  money  paid  to  his  use,  where 
he  has  been  obliged  to  pay  the  original  lessor,  under  a  threat  of  dis- 
tress, the  whole  rent  reserved  on  all  the  premises  (y).     The  property 
must  be  upon  the  premises,  except  in  the  case  of  a  fraudulent  re- 
moval (c),  or  cattle  feeding  or  depasturing  upon  any  common  ap- 

(n)   Trent  v.  Hunt,  9  Exch.  14.  (r)  Post,  378  (b). 

(o)  Ante,  208  (c)  ;  376.  («)  Post,  380  (c). 

(p)  Gilb.Distr.  34,  48;   3  Blac.  Com.  7  ;  (O    Morley  v.  Pincombe,   2  Exch.   101; 

Co.  Lit.  47  b  ;  Pitt  V.  Shew,  4  B.  &  A.  207  ;•  Broivn  v.  SlievUl,  2  A.  &  E.  138 ;  4  N.  &  M. 

Darby  v.  Harris,  1  Q.  B.  895;   1  G.  &   D.  277. 

'lZ'^;Dalton\.  Whittem,  SQ.  B.  961;  Thowp.  {u)  Sect.  3(b)  to  (i)  passim. 

!ionv.Pettitt,\QQ..^.\0\;  Moorev.  Drink-  (a')  Gilb.    Distr.   33;  3    Blac.   Com.    7; 

water,  1  F.  &  F.  134;  Smith,  L.  &  T.  142  ;  Smith,  L.  &  T.  141. 

Amos  &  F.  314  (2nd  ed.).  (y)  Hunter  v.  Hinit,  1  C.  B.  300. 

(?)    Simpson    v.    Hartopp,    Willes,    515;  (z)  Post,  Sect.  4  (b),  (d). 
1  Smith,  L.  C.  315,  323  (4th  ed.). 
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Chapter  X. 
Sect.  3. 


Liability  of 
Landlord  for 
acts  of  Broker. 


Fixtures  are 
absolutely 
pxempt  from 
Distress. 


pendant  or'  appurtenant  to  the  demised  premises  (a),  and  except  in 
the  case  of  distresses  by  the  crown  (6).  The  property  must  not  be  in 
such  a  situation  that  the  attempt  to  distrain  it  would  probably  lead  to 
a  breach  of  the  peace ;  thus  it  has  been  held,  that  a  horse  cannot  be 
distrained  whilst  a  person  is  actually  riding  it(c):  but  it  seems  that 
where  a  man  is  leading  a  horse,  that  will  not  prevent  it  from  beino- 
distrained  {d).  Upon  the  same  principle,  wearing  apparel,  if  in  actual 
use,  cannot  be  distrained :  but  if  it  be  not  in  use,  though  taken  off 
only  for  natural  repose,  it  may  be  distrained  (e).  The  same  rule 
applies  to  whatever  is  in  actual  use  in  the  hands  of  a  person  at  the 
time  (/) ;  for  as  a  distress  is  a  pledge,  that  cannot  be  a  pledge  to  one 
man  of  which  another  has  the  actual  use.  A  landlord  is  not  hable 
for  any  illegal  acts  committed  by  his  broker  on  executing  a  warrant 
to  distrain  for  rent,  which  are  not  authorized  by  such  warrant,  unless 
it  can  be  proved  that  he  authorized  such  acts,  or  subsequently  adopted 
or  ratified  them  with  knowledge  of  what  had  been  done  on  his  behalf; 
or  that  he  chose,  without  inquiry,  to  take  the  risk  upon  himself  and  to 
adopt  such  illegal  acts(</).  If,  when  he  knows  the  circumstances,  he 
disclaims  and  repudiates  the  illegal  acts,  he  is  not  responsible  for 
them  {h).  But  a  landlord  is  responsible  for  any  irregularity  by  his 
broker  and  agents  in  dealing  with  a  distress ;  as  for  selling  it  without 
due  notice,  or  without  a  proper  appraisement,  or  the  like(e).  The 
distinction  is  between  matters  done  which  are  dehors  the  authority, 
such  as  taking  fixtures,  or  seizing  goods  in  a  different  place  from  that 
to  which  the  warrant  addresses  itself,  and  the  case  of  an  irregularity 
committed  by  the  broker  while  acting  within  his  authority  (ft).  This 
distinction  appears  to  have  been  lost  sight  of  in  a  recent  case(/), 
where  the  landlord  was  holden  jointly  liable  wath  the  broker  in  tres- 
pass, for  a  seizure  of  books  of  a  student,  assumed  to  be  exempt  from  the 
distress.  Where  the  distress  is  not  illegal,  an  auctioneer  to  whom  the 
goods  are  delivered  for  sale  is  not  liable  in  trover,  though  he  refuses 
to  deliver  them  up  to  the  tenant  on  demand ;  nor  is  he  liable  for  any 
irregularities  of  which  he  had  no  notice  or  knowledge  (m). 

(b)  Fixtures. 
Things  annexed  to  the  freehold,  such   as  buildings  and  fixtures, 
constitute  for  the  time  being  part  of  the  freehold,  and  are  absolutely 

Lewis  V.  Read,  13  M.  &  W.  834 ;  Ilusekr  v. 
Li'inoyiip,  5  C.  B.,  N.  S.  530,  535. 

(h)  Hurry  v.  Richman,  1  Moo.  &  R.  126. 

(i)  Haseler  v.  Lewoyne,  5  C.  B.,  N.  S. 
530,  532;  Ward  v.  Sliew,  9  Biiig.  608;  2 
Moo.  &  Sc.  756. 

{!:)  Per  Williams  and  Byles,  J  J.,  in  Ilase- 
Icr  V.  Lemoyiie,  5  C.  B.,  N.  S.  535. 

(0   Gauiitlett  v.  King,  3  C.  B.,.N.  S.  59. 

(w)  IVhitworth  v.  Smilli,  1  Moo.  &  R- 
193;  5  C.  &  P.  250. 


(n)  11  Geo.  2,  c.  10,  s.  8  ;  post,  383. 

(i)  Bullen,  76,  77. 

(c)  Store;/  v.  Robinson,  6  T.  R.  138. 

{d)  Wagstnff  v.  Clack,  Cambridge  Sum. 
Ass.  1826,  MS.;  2  Harr.  Dig.  2468  (3rd 
ed.);  see  also  Field  v.  Jdames,  12  A.  &  E. 
G49  ;  4  P.  &  D.  504;  Bunch  v.  Ktnnington, 
1  Q.  B.  679;  4  P.  &  D.  50;t. 

(e)  Bissett  v.  Caldwell,  Peake,  50  ; 
Baynes  v.  Smith,  1  Esp.  206. 

(/)  Post,  386(b). 

{g)  Freeman  v.  Kosher,  13   Q.    B.   7S0  ; 
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exempt  from  distress,  although  there  are  no  other  goods  on  the  pre- 
mises.    Therefore  furnaces,  millstones,  chimney-pieces  and  the  like 
cannot  be  distrained,  because  they  cannot  be  taken  away  without 
doing  damage  to  the  freehold,  which  the  law  will  not  allow  (n) ;  and 
because  those  things  only  can  be  distrained  for  rent  which  the  land- 
lord can  afterwards  restore  in  the  plight  in  which  they  were  before 
the  distress,  and  without  injury  thereto  by  the  removal  (o).      So  also 
kitchen-ranges,  stoves,  coppers,  grates  and  other  fixtures  of  the  like 
nature  put  up  by  the  tenant  for  the  more  convenient  or  profitable  use 
of  the  demised  premises,  and  which  he  is  entitled  to  sever  and  remove 
during  the  term,  are  not  distrainable  for  rent  (o),  although  they  may 
be  seized  and  sold  by  the  sheriff  under  an  execution  against  the  goods 
of  the  tenant  (p).    Machinery  fixed  to  the  freehold,  not  for  the  improve- 
ment or  profitable  use  of  th^  land,  but  only  for  the  purpose  of  being  more 
conveniently  used  as  machinery;  for  instance,  a  mule  used  for  spinning 
cotton,  though  sunk  into  a  stone  floor,  and  secured  by  molten  lead, 
retains  its  chattel  character,  and  may  be  distrained  for  rent  (5').     A 
mere  temporary  removal  of  fixtures  for  purposes  of  necessity  is  not 
sufficient  to  destroy  the  privilege  (r) :  thus  a  smith's  anvil  on  which 
he  works  is  not  distrainable;  for  it  is  accounted  part  of  the  forge, 
though  it  be  not  actually  fixed  by  nails  to  the  shoj)  (s) :  so  a  millstone 
is  not  distrainable,  though  it  be  removed  out  of  its  proper  place  in 
order  to  be  picked ;    because  such  removal  is  of  necessity,  and  the 
stone  still  continues  to  be  part  of  the  mill  (s) :  nor  a  lime-kiln,  which  is 
considered  not  to  be  a  personal  chattel,  but  part  of  the  freehold  (t). 
In  like  manner  keys  (u),  windows,  and  charters  concerning  the  realty 
being  by  construction  of  law  parcel  of  the  freehold,  are  not  liable  to 
be  distrained  (x).     If  a  landlord,  under  a  distress  for  rent,  sever  fixtures 
from  the  freehold  and  dispose  of  them,  he  is  liable  in  trover ;  and  the 
articles  may  be  described  in  the  declaration  as  goods  and  chattels ;  and 
the  plaintiff  does  not  thereby  waive  his  right  of  maintaining  that  the 
distress    is    illegal,   because    fixtures    cannot   be   disti-ained   for  rent 
arrere(?/).     In  such  action  their  value  as  chattels  only  (not  as  fixtures) 
can  be  recovered  (z).    But  it  seems  otherwise  in  an  action  of  tres])ass(a). 
No  action  can  be  maintained  for  a  mere  constructive  seizure  of  fix- 


Chapter  X. 
Sect.  3. 


(n)  Simpson  v.  Hartopp,  Willes,  512  ;  1 
Smith,  L.  C.  3U,  317,  320  (4th  ed.) ;  Amos 
&  F.  314-318  (2nd  ed.). 

(o)  Co.  Lit.  47  b;  Pitt  v.  Shew,  4  B.  & 
A.  207  ;  Darby  v.  Harris,  1  Q.  B.  895  ;  1 
G.  &  D.  234  ;  Dalton  v.  Whitiem,  3  Q.  B. 
961  ;  Thompson  v.  Pettitt,  10  Q.  B.  101  ; 
Moore  V.  Driukwatcr,  1  F.  &  F.  134;  Smith, 
L.  &T.  142;  BuUen,  92. 

(p)  Poole's  case,  1  Salk.  368;  Place  v. 
Fagg,  4  M.  &  R.  277  ;  Amos  &  F.  321  ;  1 
Chit.  Arch.  615  (10th  ed. ) ;  1  Smith,  L.  C. 
320  (4th  ed.)  i  Smith,  L.  &  T.  143. 


(q)  Hellawell  v.  Eastwood,  6  Exch.  295  ; 
1  Smith,  L.  C.  321  (4th  ed.). 

(r)   Gorton,  v.  Falkner,  4  T.  R.  567. 

(s)  Bro.  Abr.  tit.  Distress,  pi.  23;  Amos 
&  F.  317. 

(O  Niblet  V.  Smith,  4  T.  R.  504. 

{u)  11  Co.  R.50;  G  Exch.  311,  Parke,  B. 

(.r)  Gilb.  Distr.  34,48;  Hellawell  v.  East- 
ivood,  G  Exch.  295. 

(ij)  Dalton  V.  Whitiem,  3  Q.  B.  961. 

(«)   Clarke  v.  Holford,  2  C.  &  K.  540. 

(a)  Thompson  v.  Pettitt,  10  Q.  B.  101  ;' 
Moore  v.  Drinkwafer,  1  F.  &  F.  131. 
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Chaptkr  X.  tares  as  a  distress,  but  without  any  actual  seizure   or  severance  or 
Sect.  3.  ,     ,  ,. . 
removal  tnereoi(2^). 


(c)    Corn  and  Growing  Crops. 
Enactments  By  the  Qomnion  law  cocks  and  sheaves  of  coin  and  otlier  farm 

ifesTof  C^rn  ^  produce  and  growing  crops  could  not  be  distrained,  but  were  abso- 
nnd  Growing  lately  privileged  from  distress  for  rent,  although  there  were  no  other 
"^iT^'o  ,.  Qoods  on  the  premises  (a).  But  by  2  Will.  &  M.  sess.  1,  c.  5,  s.  3. 
sess.  1,  c.  5,  any  person  or  persons  having  rent  in  arrear  and  due  upon  any  demise, 
^*  lease  or  contract  may  seize  and  secure  any  sheaves  or  cocks  of  corn, 

or  corn  loose  or  in  the  straw,  or  hay  lying  or  being  in  any  barn  or 
granary,  or  upon  any  hovel,  stack  or  rick,  or  otherwise  upon  any  part 
of  the  land  or  ground  charged  with  such  rent,  and  lock  u])  or  detain 
the  same  in  the  place  where  the  same  sh^Il  be  found,  for  or  in  the 
nature  of  a  distress,  until  the  same  shall  be  replevied  or  sold:  but  the 
same  must  not  be  removed  from  such  place  to  the  damage  of  the 
owner ;  and  it  seems  that  the  landlord  must  sell  at  the  expiration  of 
nGpo.2,c.  19,  five  days,  if  not  replevied  (i).  By  11  Geo.  2,  c.  19,  ss.  8,  9,  the 
^''"   '    *  landlord  may  take  and  seize,  as  a  distress  for  arrears  of  rent,  all  sorts 

of  corn  and  grass,  hops,  roots,  fruits,  pulse  or  other  product  what- 
soever growing  upon  any  part  of  the  estate  demised,  as  a  distress  for 
arrears  of  rent ;  and  the  same  may  cut,  gather,  make,  cure,  carry  and 
lay  up,  when  ripe,  in  the  barns  or  other  proper  place  on  the  premises; 
and  if  there  should  be  no  barn  or  proper  place  on  the  premises,  then 
in  any  other  barn  or  proper  place  which  he  shall  hire  or  otherwise 
procure  for  that  purpose,  and  as  near  as  may  be  to  the  j)remises;  and 
in  convenient  time  appraise,  sell  or  otherwise  dispose  of  the  same, 
towards  satisfaction  of  the  rent,  and  of  the  charges  of  such  distress, 
appraisement  and  sale ;  the  appraisement  thereof  to  be  taken  when 
cut,  gathered,  cured  and  made,  and  not  before  ;  provided  that  notice 
of  the  place  where  such  distress  shall  be  lodged,  shall,  within  the 
space  of  one  week  after  the  lodging  or  depositing  thereof  in  such  | 
l)lace,  be  given  to  the  tenant,  or  left  at  the  last  place  of  his  abode ; 
and  if  the  tenant  shall  pay  or  tender  the  arrears  of  rent  and  costs  of 
the  distress  before  the  corn,  &c.  be  cut,  the  distress  shall  cease,  and 
66  Geo.  3,  c.  50,  the  corn,  &c.  be  delivered  up.  By  56  Geo.  3,  c.  50,  s.  6,  intituled 
^"  "  An  Act  to  regulate  the  Sale  of  Farming  Stock  taken  in  Execution," 

landlords  are  not  to  distrain  for  rent  "  on  any  corn,  hay,  straw  ur 
other  produce,"  which  have  been  seized  in  execution  and  sold  by  the 
sheriff  or  other  officer  according  to  the  provisions  of  that  act,  under 
the  contract  of  the  tenant  not  to  take  straw,  &c.  off  the  premises,  and 
which  at  the  time  of  the  sale  have  been  severed,  "  nor  on  any  turnips 

(«)  Beck  V.  Denbi-h,  29  L.  J.,  C.  P.  273.  (h)  PiggotI  v.  Bhtles,  1  M.  &W.  4'18,  per 

(o)  Simpson  v.  Hnrtnpp,  Willes,  512  ;  1       cur. ;   1  Smith,  L.  C.  324  (4tli  ed.). 
Smith,  L.C.  317,  318  (4th  ed.)  ;  Bullen,  93. 
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whether  drawn  or  growing,"  if  sold  according  to  the  provisions  of  tlie    Chapter  X. 

act(c).     By  14  &  15  Vict.  c.  25,  s.  2  (d),  growing  crops  seized  and  '— — 

sold  under  an  execution  are  liable  for  accruing  or  subsequent  rent. 

The  grantee  of  a  rent-charge,  with  power  to  distrain  in  the  same  Cases  decided 
manner  as  the  law  directs  in  case  of  rent  in  arrear,  may,  under  such  ^^^"  t  e    u  - 
power,  and  the  2  Will.  &  M.  sess.  1,  c.  5,  and  4  Geo.  2,  c.  28,  s.  5, 
jdistrain  oats   and  hay  in   stacks  or  trusses  (e).     Trees,   shrubs    and 
I  plants  growing  in  lands  which  the  defendants  had  demised   to  the 
i  plaintiffs  for   a  term,  and  which  they   had   converted  into    nursery 
{ground,  and  planted  subsequently  to  the  demise,  are  not  distrainable 
iby  the  landlord  under  the  11  Geo.  2,  c.  19,  as  it  applies  only  to  corn 
land   other  products   of  the  land  which   may  become   ripe,  and   are 
capable  of  being  cut  and  laid  up  (/).     Growing  crops  may  be  con- 
sidered as  goods  and  chattels  under  the  statute  11  Geo.  2,  c.  19,  and 
may  therefore  be  so  described  in  pleading  (g).     Growing  crops  cannot 
jbe  sold  before  they,  are  ripe  {h).     But  where  the  jury  find  that  no 
I  damage  has  been  sustained  by  the  premature  sale,  the  tenant  is  not 
jentitled  to  a  verdict  even  for  nominal  damages  (z).     A  tenant's  grow- 
ing crops,  taken  in  execution  and  sold,  and  remaining  on  the  pre- 
I raises  for  the  purpose  of  being  reaped,  are  distrainable  by  the  land- 
lord for  rent  become  due  after  the  taking  in  execution  (/e).     A  custom 
that  a  tenant  may  leave  his  away-going  crop  in  the  barns,  &c.  of  the 
farm,  for  a  certain  time  after  the  lease  has  expired,  operates  as  a  pro- 
longation of  the  term  ;  and  the  landlord  may  distrain  the  corn  so  left, 
for  rent  in  arrear,  before  six  months  have  expired  from  the  determina- 
tion of  the  terra  (Z).     Corn  sown  by  a  tenant  at  will  (who  died  before 
harvest),  and  purchased  by  another  person,  cannot  be  distrained  by 
the  landlord  for  rent  due  from  a  subsequent  tenant  (/w). 

(d)   Cattle,  Beasts  of  the  Plough  and  Sheejy. 
By  51  Hen.  3,  stat.  4,  no  man  "shall  be  distrained  by  his  beasts  51  Hen.  3, 
that  gain  his  land,  nor  by  his  sheep,  while  there  is  another  sufficient 
distress  to  be  found  (except  for  damage  feasant)."     This  is  in  affirm- 
ance of  the  common  law  (?0.     Cart  colts  and  young  steers,  not  broken 
in  or  used  for  harness  or  the  plough,  are  not  privileged  from  distress 


Stat.  4, 


(c)  See  post,  Chap.  XII.,  Sect.  4(b). 

((/)  This  act  is  set  out  verbatim  in  Chap. 
XXVII. 

(e)  Johisoii  V.  Faulkner,  2  Q.  B.  925  ;  2 
G.  &  D.  184.  But  see  Miller  v.  Greeii,  2 
C.  &  J.  143  ;  2  Tyr.  1  ;  8  Bing.  92. 

(/)  Clarke  v.  Gaskarth,  8  Taunt.  431, 
742;  2  Moo.  491  ;  3  Moo.  96;  Clarke  v. 
Calvert,  3  Moo.  114;  1  Smith,  L.  C.  321 
(4th  ed.);  Amos  &  F.  319. 

(g)  Glover  v.  Coles,  1  Bin?.  6  ;  7  Moo. 
231. 

Qi)  Owen  V.  Leigh,  3  B.  &  A.  470; 
Proudlove  v.  Twemlow,  1  Cr.  &  M.  326;   3 


Tyr.  260. 

(i)  Rodgers  v.  Parker,  IS  C.  B.  112;  25 
L.  J.,  C.  P.  220  ;  and  see  Lucas  v.  Tarleton, 
3  H.&  N.  116. 

(/c)  14  &  15  Vict.  c.  25,  s.  2;  post.  Chap. 
XXVII.,  wliere  this  act  is  set  out  verbatim. 
As  to  the  previous  law,  see  Wharton  v.  Taif- 
lor,  12  Q.  B.  673  ;  6  D.  &  L.  136. 

(0  Beavan  V.  Delakaij,  1  H.  Blac.  5  ; 
Lewis  V.  Harris,  1  H.  Blac.  7,  n. ;  Knight. 
V.  Bennett,  3  Bing.  364.  .^ 

(m)  Eaton  v.  Southbij,  Willes,  131. 

l^n)  2  Inst.  132. 


I 


382  WHAT  MAY   OR  MAY  NOT  BE  DISTRAINED. 

Chapter  X.  as  beasts  wliicli  gain  the  land  (o).  Beasts  of  the  plough  may  be  dls- 
^^^'^'  ^'  trained  if  the  only  other  subject  of  distress  is  growing  crops  (p).  If 
a  landlord  distrain,  inter  alia,  his  tenant's  cattle  and  beasts  of  the. 
plough  for  rent  in  arrear,  and  it  appear  after  the  sale  that  there  would 
have  been  sufficient  to  satisfy  the  arrears  and  expenses  without  takinp- 
or  selling  such  cattle,  such  distress  is  not  thereby  proved  to  be  an 
illegal  distress,  contrary  to  the  above  statute,  if  there  were  reasonable 
grounds  for  supposing  (as  from  the  appraisement  of  proper  and  compe- 
tent persons  at  the  time  of  the  taking)  that  without  the  taking  of  the 
beasts  of  the  plough  there  would  not  have  been  a  sufficient  distress  (q) : 
and  where  beasts  of  the  plough  are  lawfully  taken  on  a  distress,  the 
sale  of  them  need  not  be  postponed  to  that  of  other  goods  (q). 
Slieep.  The  sheep  of  an  binder-tenant  are  privileged  from  distress  for  rent 

if  there  are  other  goods  on  the  premises  sufficient  to  satisfy  the  rent, 
whether  belonging  to  such  under-tenant  or  to  any  other  person  (r). 
The  ovi^ner  of  sheep  seized  and  sold  under  a  distress  for  rent,  which 
was  unlawful  because  there  were  other  goods  on  the  premises  belong- 
ing to  him  which  might  have  been  distrained  for  the  same  rent,  is  en- 
titled to  recover  from  the  distrainer,  not  merely  nominal  damages,  but 
the  full  value  of  the  sheep  so  seized  (r). 
wiien  Cattle  Cattle  which  are  upon  land  by  way  of  agisting  may  be  distrained 

trauied.  "'"  ^^^'  ^'^^^  0^)  •  ^"^  where  a  stranger  put  in  his  beasts  to  graze  for  a 
night,  by  the  consent  of  the  lessor  and  license  of  the  lessee,  it  was 
held,  that  the  lessor  might  distrain  them  for  rent  due  out  of  those 
lands  which  he  consented  that  the  beasts  should  graze  on :  because 
such  consent  was  no  waiver  of  his  right  to  distrain,  unless  it  had  been 
expressly  agreed  to  ;  and  being  but  a  parol  agreement,  it  could  not 
alter  the  original  contract  between  the  lessor  and  lessee,  from  which 
the  power  to  distrain  arises  (t).  It  seems  to  have  been  held  in  one 
case,  that  cattle  which  are  being  driven  to  a  market  or  fair,  and  are 
put  into  pasture  x)n  the  way  for  one  night,  are  privileged  from  dis- 
tress (ii).  If  the  landlord  come  to  distrain,  and  the  tenant,  seeing 
him,  drive  cattle  off  the  land,  the  landlord  may  follow  the  beasts  and 
distrain  them  out  of  the  premises,  if  he  had  once  a  view  of  the  cattle 
on  his  land ;  but  if  the  beasts  go  off  the  land  of  themselves  before  he 
observe  them,  he  cannot  distrain  them  afterwards  {x) :  though  if  the 
distrainer  once  enter  the  premises  to  distrain  the  cattle,  it  should 
seem  that  they  cannot  afterwards  be  driven  off  to  prevent  a  distress (^). 

(o)  Keen  v.  Priest,  4  H.  &  N.  230;  28  {s)  Roll.  Abr.  C69. 

L.  J.,  Exch.  157.  (/)  Fowkes  v.Joiice,  3  Lev.  260;  2  Vent. 

(p)  Pi^gott  V.  Births,  1  M.  &  W.  441  ;  50  ;  2   Wms.  Saund.   290,  n.  7  ;  2  Lutw. 

Tyr.  &  Gr.  729.  1161 ;  2  Vern.  129. 

iq)  Jenner   v.   Yolland,   2   Chit.  167  ;    6  (u)  Tate  v.  Gleed,  2  Wms.  Saund.  290, 

Price,  5.  n.  7. 

(r)  Keen  v.  Priest,  4  H.  &  N.  23C ;  28  (x)  Co.  Lit.  161  a. 

L.  J.,  Exch.  157.  (y)  Clement  v.  Milner,  3  Esp.  95. 


WHAT  MAY  OR   MAY  NOT  BE   DISTRAINED.  383 

Where  beasts  escape,  and  come  upon  land  by  the  negligence  or    Chapter  X. 
default  of  their  owner,  and  are  trespassers  there,  they  may  be  dis-         ^^^'  ^' 


trained  immediately  by  the  landlord  for  rent  in  arrear  (a) :  but  where  ^'^^^'^^^  °^ 

1111-  -    •  p  Fences. 

they  come  upon  land  by  the  insufficiency  of  fences,  which  the  tenant 
or  his  landlord  ought  to  repair,  the  lessor  cannot  distrain  such  beasts 
till  they  have  been  levant  and  couchant ;  that  is,  they  must  be  lying- 
down  and  rising  up  on  the  premises  for  a  night  and  a  day  without 
pursuit  made  by  the  owner  of  them, — and  after  actual  notice  has  been 
oiven  to  the  owner  that  they  are  there,  and  he  has  neglected  to 
remove  them  (b).  Where  cattle  passing  along  a  public  highway  stray 
into  an  adjoining  field  through  defect  of  fences,  the  owner  of  the 
cattle  is  bound  to  remove  them  within  a  reasonable  time,  until  the 
expiration  of  which  they  cannot  lawfully  be  distrained  for  damage 
feasant.  What  is  a  reasonable  time  is  a  question  for  the  jury  with 
reference  to  all  the  surrounding  circumstances  (c).  In  a  recent  case 
the  plaintiff  was  owner  of  close  A.,  and  the  defendant  was  owner  of 
closes  B.  and  C.  Between  A.  and  B,  there  was  a  fence  which,  as 
against  the  owner  of  A.,  the  owner  of  B.  was  bound  to  keep  in  repair, 
but  which  he  had  neglected  to  do.  Between  B.  and  C.  there  was  a 
sufficient  fence.  The  cattle  of  the  plaintiff  strayed  from  A.  through  a 
gap  into  B.,  and  there  breaking  down  the  fence  between  B.  and  C  , 
were  distrained  by  the  defendant  as,  he  alleged,  damage  feasant  in 
C. : — held,  in  trover  to  recover  the  cattle,  that  the  defendant  had  no 
right  to  distrain  the  cattle,  as  the  first  wrongful  act  had  been  com- 
mitted by  himself  in  leaving  the  fence  between  B.  and  A.  insufficiently 
repaired,  the  natural  result  of  which  wrongful  act  was  the  damage 
complained  of;  and  that  the  jury  were  properly  directed  that  the 
state  of  the  fence  between  B.  and  C,  and  whether  or  not  the  cattle 
were  damage  feasant,  was  immaterial  (d). 

By  11  Geo.  2,  c.  19,  s.  8,  every  landlord  may  take  and  seize,  as  a  liGeo.2,c.i9 
distress  for  arrears  of  rent,  any  cattle  or  stock  of  his  tenant  feeding  ^^  CommorTs? 
or  depasturing  iijjon  any  common  appendant  or  appurtenant,  or  any 
ways  belonging  to  any  part  of  the  premises  demised. 

By  56  Geo.  3,  c.  50,  s.  6,  cattle  feeding  on  crops  sold  under  the  56Geo.3,c.50 
provisions  of  that  act  cannot  be  distrained  {e).  ^'  ^' 

(e)  Animals  Fera  Katurce. 
Such  things  wherein  no  man  can  have  an  absolute  and  valuable  When  Animal 
property,  as  cats,  wild  rabbits  and  animals  ferae  naturae,  cannot  be  may^e  d^s-* 
distrained  (/) ;   yet  if  deer,   which   are  ferae  naturae,  are  kept  in  a  trained, 
private  inclosure  (not  being  a  park)  for  the  purpose  of  sale  or  profit, 

(a)  Gilb.  Distr.  45 ;  Co.  Lit.  47  a,    note  28  L.  J.,  Exch.  298. 
(301)-  Roll.  Abr.  668  ;  Kemp  v.  Cruwes,  2  {d)  Singhton  v.  Williamson,  31  L.  J.,  Ex. 

Lutw.  1577;  1  Ld.  Raym.  168;  Bullen,  103.  17. 

(i;  Pooh  V.  Longneville,  2  Saund.  289.  (e)  See  post,  Chap.  XII.,  Sect.  4  (b). 

(c)  Goodwin  V.  Cheieley,  4  H.  &  N.  631  ;  (/_)  Co.  Lit.  47  ;   Bullen,  90. 
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tlie  Beiielit  of 
Trade, 


Chapter  X.    this  SO  far  chanoes  their  nature,  by  reducing  them  to  a  kind  of  stock  I 

'— —  or  merchandize,  tliat  they  may  be  distrained  for  rent  (^).     Deer  in  a 

park  when  reclaimed  become  personal  chattels,  and  cease  to  be  parcel 
of  the  inheritance  (h) ;  and  therefore  it  seems  may  be  distrained  for  j 
rent(i):  and  birds  kept  in  cages — as  parrots  or  canaries — have  beeni 
held  to  be  the  subject  of  a  right  of  property,  and  therefore  they  may! 
be  distrained.  So  it  would  seem  are  dogs  which  are  tame  and  valu-! 
able  animals  for  which  trover  will  lie  (j). 

(f)   Goods  delivered  to  a  Person  in  the  loay  of  his  Trade. 
Exception  for         Things    delivered  to    a    person   exercising   a  ])ublic    trade,  to   be 
carried,  wrought,  worked  up  or  managed  in  the  way  of  his  trade  ori 
employ,  are  absolutely  exempt  from  distress,  although  there  are  no 
other  goods  on  the  premises  {k).     Thus  a  horse  standing  in  a  smith's 
shop  to  be  shod,  materials  sent  to  a  weaver,  or  cloth  to  a  tailor  to  be' 
made  up,  and  the  like,  are  privileged  for  the  sake  of  trade  and  com- 
merce, which  could  not  be  qarried  on  if  such  things  under  these  cir-: 
cumstances  could  be  distrained  for  rent  due  from  the  person  in  whos( 
custody  they  are  {I).     But  although  materials  delivered  by  a  manu 
facturer  to  a  weaver,  to  be  by  him  manufactured  at  his  own  house 
are  privileged  from  distress  for  rent  due  from  the  weaver  to  his  land 
lord,  yet  a  frame  or  other  machinery  delivered  by  the  manufacture 
to  the  weaver  along  with  the  materials,  for  the  purpose  of  being  usee 
in  the  weaver's  house  in  the  manufacture  of  such   materials,  is  no 
privileged,  unless  there  are  other  goods  upon  the  premises  sufficien 
to  satisfy  the  rent  due  (w).     If  a  horse  goes  with  yarn  to  a  weavei 
or  fetches  yarn  from  thence,  and  carries  it  to  a  private  house  to  b 
weighed,  and  it  is  hung  there  till  the  yarn  be  weighed,  neither  th 
horse  nor  the  yarn  can  be  distrained  ;  so  a  horse  which  brings  cor 
to  market,  and  is  put  into  a  private  yard  while  the  corn  is  sellim 
cannot  be  distrained ;  because  the  bringing  of  the  corn  there  is  in  tli 
way  of  trade,  and  consequently  of  public  benefit :  so  goods  in  tli 
possession  of  a  common  carrier  are  protected  from  distress  for  tli 
benefit  of  trade ; — as  if  they  be  delivered  to  him  to  put  into  a  waggo 
in  a  private  barn.     The  principle  of  the  cases  seems  to  be,  that 
articles  are  sent  to  a  place  to  remain  there,  they  are  distrainable ;  bi 
if  sent  for  a  particular  object,  and  the  remaining  at  the  place  be  s 
incident  necessary  for  the  completion  of  that  object,  they  are  not(/i 

(g)  Davies  y .  Powen,\\\\\es,  W  ;  7  Mod.  Smith,  L.  C.  317,  321  (4th  ed.) ;   Built 

249.  [)r,. 

(h)  Ford  V.  Tynle,  2  Johns.  &  H.  1.50.  (/)  Co.    Lit.   47  a;    Gishourn  v.   Hiirst 

{i)  Morgan  \.  Earl  of  Abergavenny, 1  C.^.  Salk.   249;    Gibson   v.   Iresov,  3  Q.  B.  3 

768 ;  Bullen,  90.  Smith,   L.  &  T.  145  ;   1  Smith,  L.  C.  3 

(j)  Davies  v.  Powell,  Willes,  48  ;    Bunch  (4th  ed.). 

V.  Kennington,  1  Q.  B.  679  ;  4  F.  &  D.  500  ;  (m)    Wood  v.  Clarlie,  1    C-.  &   J.  484  ; 

Smith,  L.  &  T.  148;  Bulleiii  90.     But  see  Tyr.  314  ;   Gibson  v.  Ireson,  3  Q.  B.  39. 

contra,  Co.  Lit.  47  a.  (n)  Par<;ons  v.  Gingcil, 'iC.  B.  515  ;  Let 

(A)  Simpson  V.  Hartopp,  Willes,   512;    1  v.  Gingell,  ]d.  561,n. 
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Horses  and  carriages  standing  at  livery  may  be  distrained  (o).     A  boat    Chapter  X. 

sent  by  the  owner  to  some  salt  works,  and  left  a  reasonable  time  in  a ^^^.T:  ?'  . 

canal  on  the  premises,  for  the  purpose  of  being  loaded  with  salt,  is  not 
privileged  from  distress  (p).  Brewers'  casks  sent  to  a  public  house  with 
beer,  and  left  there  until  the  beer  is  consumed,  are  not  privileged  (7). 
Where  a  butcher  had  sent  a  beast  to  the  shop  of  another  butcher  to  be 
slaughtered,  and  after  it  had  been  slaughtered  the  carcass  remained  in 
the  shop  for  some  time  (but  how  long  did  not  appear),  and  thelandloi'd 
distrained  for  rent  in  arrear ;  it  was  held,  that  the  carcass  was  pri- 
vileged from  distress  (7').  Trees  growing  in  a  nurseryman's  ground, 
who  is  a  yearly  tenant,  and  removable  by  such  tenant  from  time  to 
time,  have  been  held  not  to  be  distrainable  for  rent(s). 

Goods  of  a  principal  in  the  hands  of  a  factor  for  sale  are  privileged  Goods  in  the 
from  distress  for  rent  due  from  such  factor  to  his  landlord  ;  on  the  pa^^Jor  ^^  ^ 


or 


ground  that  the  rule  of  public  convenience,  out  of  which  the  privilege  Agent, 
arises,  is  within  the  exemption  of  a  landlord's  general  right  to  dis- 
train ;  and  therefore  that  such  goods  are  protected  for  the  benefit  of 
trade  (t)  :  so  goods  landed  at  a  wharf  and  consigned  to  a  broker,  as 
agent  of  the  consignor,  for  sale,  and  placed  by  the  broker  in  the 
wharfinger's  warehouse  over  the  wharf  for  safe  custody,  until  an  op- 
portunity for  selling  them  should  occur,  were  held  not  distrainable  for 
rent  due  in  respect  of  the  wharf  and  warehouse  ;  as  they  were  brought 
to  the  wharf  in  the  course  of  trade,  and  were  consequently  pro- 
tected (u) ;  so  corn  sent  to  a  factor  for  sale,  and  deposited  by  him  in 
the  warehouse  of  a  granary  keeper,  he  not  having  any  warehouse  of 
his  own,  is  under  the  same  protection  against  a  distress  for  rent  as  if 
it  were  deposited  in  a  warehouse  belonging  to  the  factor  himself  (y) : 
so  goods  sent  to  an  auctioneer  to  be  sold  on  premises  occupied  by 
him,  or  in  an  open  yard  belonging  to  premises  in  his  occupation,  are 
privileged  (x),  although  the  place  of  sale  is  merely  hired  for  the  occa- 
sion, or  the  occupation  has  been  acquired  by  the  auctioneer  by  an  act 
of  trespass  (y).  So  a  carriage  sent  to  a  coachmaker  and  commission 
agent  for  sale  is  exempt  from  distress  (z). 

(g)   Goods  at  an  Inn. 
The  privilege  which  exempts  cattle  and  goods  from  being  distrained  Wlien  privi- 
at  an  iun,  arises  from  the  circumstance  of  their  being  there  by  an-  ^^ll^_ 
thority  of  law  ;  for  common  inns  are  so  much  devoted  to  the  public 

^0)  Parsons  v.  Ghigell,  4  C.  B.  545  ;  Letvis  Moo.  243, 

V.  Giiigell,  Id.  561,  n.  (u)    Thumpson   v.  Mcishifer,  1    Bing.  283  ; 

(p)  Muspratt  V.  Gregort/,  1  M.  &  W.  633  ;  8  Moo.  254. 

•i'-  C.  (in  error),  3  M.  &  W.  677.  (f)  Mattliuts  v.  Mesnard,  2  C.  &  P.  353. 

(?)  Joule  \.  Jackson,  7  M.  &  VV,  450.  (.r)  Adcans  v.  Grane,  1  Cr.  &  M.  380  ;   3 

(r)  Brown   v.  Shevill,  2   A.   &  E.  138;   4  Tvr.  326;    Brown  v.  AmndeU,  10  C.  B.  54; 

N-  &  M.  277.  WiUuims  v.  Holmes.  8  Exch.  861. 

(.5)  Clarke  v.  Calvert,  3   Moo.  96  ;   Clark  (y)  Brown  v.  Artindell,  IOC,  B.  54. 

V.  GaskartI,,  8  Taunt.  431  ;   2  Moo.  491.  {z)   Findon  v.  M'Laren,  6  Q.  B.  891. 

{t)  Gilman  v.  Elton,  3    B.   &    B.  75 ;   6 
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Chapter  X.    service,  that  their  owners  are  obliged  to  receive  all  guests  and  horses 
^^^'   '       that  come  to  tliem  for  reception.     The  cattle  or  goods  must  be  actu- 
ally within  the  ])remises  of  the  inn  itself,  to  be  exempted  from  distress, 
and  not  in  any  place  to  which  the  tenant  may  have  removed  them  for 
his  convenience  :  thus,  where  a  race-horse  was  distrained  for  rent  at  a 
stable  half  a  mile  distant  from  the  inn,  the  distress  was  determined  to 
be  a  good  one,  and  that  the  plaintiff  had  no  remedy  but  against  the  i 
innkeeper  {y).    This  privilege  also  extends,  it  seems,  only  to  temporary  ] 
guests ;  for  a  person  who  hires  an  unfurnished  room  at  an  inn,  by  I 
such  hiring  becomes  an  under-tenant,  and  any  furniture  that  he  may  [ 
have  brought  into  such  room  must  be  liable  to  the  landlord's  distress.  ■ 
It  was  accordingly  held,  in  a  leading  case  upon  this  subject,  that  a 
carriage  standing  at  livery  is  distrainable  for  rent  by  the  lessor  of  the' 
premises  {z).     But  a  mortgagee  in  possession  who  abstains  from  selling; 
under  such  distress,  is  not,  therefore,  liable  in  equity  as  for  wilful 
neglect  or  default  (a).     It  was  once  held  that  the  consent  of  the  land- 
lord to  the  goods  being  upon  the  premises  would  not  avail  to  prevent; 
his  power  of  distress;  but  if  such  consent  were  fraudulently  given  for; 
the  purpose  of  obtaining  a  distress,  equity   would  relieve  upon  the 
ground  of  fraud :  thus,  where  the  servants  of  a  grazier  driving  a  flock 
of  sheep  to  London,  were  encouraged  by  an  innkeeper  to  put  the  sheep 
into  pasture  grounds  belonging  to  the  inn,  and  the  landlord,  seeing  thf 
sheep,  consented  that  they  should  stay  there  for  one  night,  and  ther 
distrained  them  for  rent,  the  grazier  was  relieved  against  the  dis 

tress  (6).  I, 

i 

(h)   Things  in  actual  Use. 
Things  in  use        Things  in  actual  use  cannot  be  distrained  for  rent,  or  even  for  da 
distiained*^        mage  feasant,  because  of  the  danger  to  the  public  peace.     Therefor 
a  horse,  whilst  a  man  is  riding  upon  him,  or  an  axe  in  a  man's  haUj 
cutting  wood,  or  the  like,  cannot  be  distrained  (c).     But  a  dog  use 
for  sporting  purposes,  or  permitted  to  run  into  the  woods,  and  not  le 
by  a  string,  is  not  exempt  from  a  distress  for  damage  feasant  {d 
Horses  whilst  drawing  a  cart,  and  the  harness  thereon,  are  exemj 
from  a  distress,  even  for  damage  feasant  (e).    Yarn  carrying  on  a  man 
shoulders  to  be  weighed  cannot  be  distrained  any  more  than  a  net 
a  man's  hand,  or  a  horse  on  which  a  man  is  riding  (/).     The  too 
and  implements  of  a  man's  trade  are  privileged  from  distress  for  rer 
if  they  be  in  actual  use  at  the  time,  although  there  is  no  other  sufi 

(?/)  Crosier  v.  Tomk'nison,'!  I>(1.  Ken.  439.  U)  Co.  Lit.  47  a  ;   Storey  v.  Robinson 

(z)  Francis  v.  Wtjiitt,  1  W.  IJlac.  483  ;  3  T.  11. 138  ;  Field  v. /Idames^  12  A.  &  E.  CI 

BniT.  1H)8.  4  r.  &  I).  504. 

(a)   Corks  V.   Gray,  1    GilF.  77  ;   20  L.  J.,  (d)   liinich  v.  Kcnnington,  1  Q.  15.670 

Cli.  (107  ;  3  Jnr.,  N.'  S.  1 1 15.  P.  &  I).  509. 

(h)  Fowkvs  v.Joijre,  2  Vern.  129;  3  Lev.  (r)  Field  v.  Adnmes,  12  A.  &  E.  649  ^ 

260;  2  Wms.  Saund.  290,  n.  (7);   2   Lutw.  L.  cS:  D.  501.                                                     , 

1161  ;  2  Vent.  50.  (/)  Rend's  case,  do.  Eli/.  594. 
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cient  distress  on  the  premises  (</).     Where  there  are  other  sufficient    Chapter  X. 

oroods  on  the  premises  it  is  wholly  illegal  to  distrain  on  the  tools  and        ^''■c'r.  3. 

implements  of  a  man's  trade,  although  they  are  not  in  actual  use  at 

the  time  (/<)  ;   and  the  full  value  thereof  may  be  recovered  from  the 

distrainer  (i).     But  the  distrainer  is  a  trespasser  ab  initio  only  as  to 

those  particular  goods  which  were  not  distrainable ;  the  distress  may 

he  valid  as  to  the  residue,  and  a  satisfaction  pro  tanto  of  the  rent  (k). 

The  tools  and  implements  of  a  man's  trade  which  are  not  in  use  at  the 

time  may  be  distrained  for  rent,  if  there  be  no  other  sufficient  distress 

on  the  ])remises(/).     A  threshing  machine,  which  is  not  a  fixture,  is 

liable  to  distress,  unless  in  actual  use  at  the  time,  or  there  be  other 

sufficient  distress  (m).     If  a  man  has  two  mill-stones,  and  one  only  is 

in  use,  and  the  other  lies  by  not  used,  it  may  be  distrained   for 

rent  (w). 

(i)   Goods  in  the  Custody/  of  the  Law. 

Goods  in  the  custody  of  the  law  are  not  distrainable  for  rent ;  for  Goods  cannot 
it  would  be  repuo;nant  that  it  should  be  lawful  to  take  goods  out  of  ^^^  *j*'^'^"  ""''f 

\     °  ^  a.  Distress  out 

the  custody  of  the  law(o).     Therefore  cattle  or  goods  already  taken  of  the  Custody 
damage  feasant,  or  by  the  sheriff  under  an  execution,  attachment  or  °     *^    '^^' 
extent,  cannot  be  distrained  for  rent  whilst  in  such  custody  (/9).     But  8  Ann.  c.  14, 
by  8  Ann.  c.  14,  s.  1,  no  goods  taken  on  any  lands  leased  for  life,  ^"  ^* 
years,  at  will,  or  otherwise,  shall  be  tahen  in  execution,  unless  the 
parti/  at  whose  suit  execution  is  sued,  before  removal  of  the  goods,  pay 
to  the  landlord  the  arrears  of  rent,  if  not  exceeding  one  year's  rent ; 
and  if  more,  then  the  amount  of  one  year's  rent,  due  at  the  time  of  the 
execution  {q).     There  are  similar  enactments,  with  variations,  in  the 
acts   relating  to   the   County   Courts  (r),    and  the   Court  of  Admi- 
ralty (s). 

If  the  sale  of  goods  under  an  execution  be  fraudulent,  as  where  a  Fraudulent 
fictitious  bill  of  sale  is  made  and  the  eoods  remain  on  the  premises,  ^^  irregular 

_  _  °  '  '    iiXecutions 

they  may  be  distrained  for  rent  {t).     And  where  the  execution  was  will  not  pre- 
irregular,  as  where  a  sheriff's  officer  executed  a  writ  of  fieri  facias  by  vent  a  Distress 
going  to  the  house  and  informing  the  debtor  he  came  to  levy  on  his 

{g)  Simpson  v.   Hartopp,  Willes,  512  ;   1  (v)  Year  Book,  Easter  T.  14  H.  8,  pi.  6, 

Smith,  L.  C.  315,  319,  324  (4th  ed.)  ;    Gor~  cited  in  Simpson  v.  Hartopp,  Willes,  512  ;    1 

ton  V.  Falhner,  4  T.  R.  5(j5  ;  Gilb.   Distr.  Smith,  L.  C.  319  (4th  ed.). 

Sf^-  (o)  Co.  Lit.  47  a;  Gilb.  Distr.  4ts   Rex 

(h)  Nargett  v.  xVias,  E.  &  E.  439;   28  L.  v.  Cotton,   Parker,    120;    Eaton  v.  Sonthhy, 

J-.  Q.  B.  143.  Willes,  131  ;  Bullcn,  84. 

(i)  Keen  v.  Priest,  4  H.  &  N.  23G  ;  28  L.  <p)   Ibid. ;    Peacock  v.  Purvis,  2  B.  &  B. 

J-,  l^x.  157.  2G2  ;   5  Moo.  7!) ;    IVright  v.  Deioes,  1  A.  & 

(fc)  Harvey  v.   Pococh,  11    M.  &  W\  740;  E.  G41  ;   3  N.  &  M.  790;    Wharton  v.  Tay- 

D'wies  V.  Aston,  1  C.  B.  74(J ;   3   D.  &  L.  lor,  12  Q.  B.  673  ;  (j  D.  &  L.  ]3(J ;  1  Smith, 

^88.  L.  C.  324  (4th  ed.). 

(/)  Gorton  v.  Falhner,  4  T.  R.  565  ;  Simp-  (q)  See  post,  Sect.  7  (a). 

S'"!  V.  Hartopp,  Willes,  512  ;    1  Smith,  L.  C.  (r)  19  &  20  Vict.  c.  108,  s.  75  ;  post.  Sect. 

315  (4tli  ed.) ;  Gilb.  Distr.  36.  7  (b). 

(to)  Frnton  v.  Logan,  9  Bing.  676;  3  Moo.  (s)  24  Vict.  c.  10,  s.  16  ;  post,  Sect.  7  (c). 

^  Sc.  82.  \t)  Smith  V.  Russell,  3  Taunt.  400. 

cc  2 


388  WHAT  MAY  OR  MAY  NOT  BE  DISTRAINED, 

Chapter  X.  goods,  and  laying  his  hand  on  a  table,  said,  "  I  take  this  table,"  and 
^'  then  locked  up  the  warrant  in  the  table-drawer,  took  the  key  and  went 
away,  without  leaving  any  person  in  possession — and  after  the  writ 
was  returnable  the  landlord  distrained  ;  it  was  held  that  it  was  a  law- 
ful distress  {ii) :  so  the  goods  may  be  distrained  if  the  execution  has 
been  waived  (x).  Where  a  sheriff's  officer,  being  in  possession  of  a 
tenant's  effects  under  an  outlawry,  made  a  distress  on  them  for  rent, 
and  on  the  request  of  the  landlord  sold  the  goods  distrained,  and 
afterwards  the  outlawry  was  reversed,  the  officer  was  held  liable 
to  pay  the  produce  of  the  goods  to  the  landlord,  for  they  were  not  in 
custodia  legis,  the  judgment  being  mere  waste  paper  (//).  Goods 
seized  by  a  messenger  under  a  fiat  in  bankruptcy  are  not  privileged 
as  in  the  custody  of  the  law  (z). 
In  Cases  of  A  distinction  has  been  taken  between  proceedings  at  the  suit  and 

Extents.  ^^^.  ^|,g  benefit  of  the  crown,  and  an  outlawry  in  a  civil  suit  (a).     An 

immediate  extent   against  the   king's  debtor  tested  after  a  distress; 
taken  for  rent  justly  due  to  the  landlord,  with  notice  of  the  tenant 
being  the  king's  debtor,  and  appraisement  of  the  goods  and  chattels, 
but  before  sale,  shall  prevail  against  the  distress  {b) :  so  where  a  man 
was  outlawed  and  an  extent  issued  thereupon,  and  his  goods  were 
seized,  although  the  landlord  distrained  three  days  before  the  extent 
it  was  held  that  he  was  not  entitled  to  any  part  of  the  rent  due,  undei 
8  Ann,  c,  14  (c).     Where  an  ofiicer  entered  under  an  extent,  and  im- 
properly continued  on  the  premises  for  a  longer  period  than  he  ought 
the   court  would  not  permit  the  rent  accruing  subsequently  to  th( 
seizure  to  be  paid  out  of  the  proceeds ;   but  left  the  landlord  to  hi 
action  against  either  the  tenant  for  use  and  occupation,  or  the  office 
for  wrongfully  continuing  on  the  premises  (d).     The  landlord  of  pre 
mises  on  which  goods  have  been  seized  under  an  extent  in  aid  is  no 
entitled,  under  8  Ann,  c,  14,  s,  1,  to  call  on  the  sheriff  to  pay  a  year' 
rent  due  before  the  teste  of  the  writ  (e). 
Growing  Corn        Formerly  where  a  tenant's  growing  corn  was  seized  and  sold  unde 
undefa  Fi'fa'^  a  fi,  fa,  pursuant  to  2  Will.  &  M,  c,  5,  s,  3  (/),  and  the  vendee  pei 
mitted  it  to  remain  till  it  was  ripe,  and  then  cut  it,  the  landlord  coul 
not  distrain  on  it  for  rent  before  the  expiration  of  a  reasonable  tin 
for  the  vendee  to  remove  and  carry  it  away ;  such  corn,  whilst  in  tl 
possession  of  the  sheriff's  vendee,  being  considered  as  in  the  custod 
of  the  law  (g).     But  after  the  expiration  of  such  reasonable  time 

(u)  Blades  v,  Anindah',  1  M.  &  S.  711.  (^)  Rex  v,  Sotherhii,  Bunb,  5.  ■ 

(X)  Seven  v,  Mihil,  1  Ld.  Kcii.  o70.  {d)  Rex  v.   ////;,  "(5   Price,   19;  Lane 

(y)  St.  John's  College,  Oxford  v,  Marcott,  Crockett,  7  Price,  5GC  ;    Harrison  v.  Bar. 

7  T.  R.  259,  7  Price,  690. 

(z)  Briggs  V,  Sownj,  8   M,  &  W.  729;  («?)  Rex  v.  Decniix,  2  Price,  17. 

Newton  V.  Scott,  9  M,  &  W.  434;    10   Id.  (/)  Ante,  380. 

471  i  Phillips  V.  Shervill,  6  Q.  B.  944;  ante,  (g)    Wharton  v,  Naiilor,  12  Q.  B.  67-'^ ; 

374  (i).  D.  &  L.  13(i  ;   Peacc-k  v.  Purvis,  2  Brod 

.  («)  Imp.  Sheriff,  171  ;  St.  John's  College,  B.  362;   5  Moo.  79  ;  Wright  v.  Dewes,  1 

Oxford  V,  Murcott,  7  T.  R.  259.  &  E.  641  ;   3  N.  &  M.  790. 
(6)  Rex\.  Cotton,  Parker,  112. 
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might  have  been  distrained  (A).     So  the  landlord  could  not  distrain  for    Chapter  X 

Sect.  3. 


rent  on  any  corn,  hay,  straw  or  other  agricultural  produce,  sold  by  the 
sheriff  under  an  execution,  subject  to  a  special  agreement  with  the 
purchaser  for  him  to  use  and  consume  the  same  on  the  demised  pre- 
mises according  to  the  terms  of  the  lease  or  agreement,  or  the  custom  of 
the  country  (i).  Now,  by  14  &  15  Vict.  c.  25,  s.  2,  "  in  case  all  or  any  14  &  15  Vkt 
part  of  the  growing  crops  of  the  tenant  of  any  farm  or  lands  shall  be  '^'  '^'  ' 
seized  and  sold  by  any  sheriff  or  other  officer  by  virtue  of  any  writ  of 
fieri  facias,  or  other  writ  of  execution,  such  crops,  so  long  as  the  same 
shall  remain  on  the  farms  or  lands,  shall,  in  default  of  sufficient  distress 
of  the  goods  and  chattels  of  the  tenant,  be  liable  to  the  rent  which 
may  accrue  and  become  due  to  the  landlord  after  any  such  seizure 
and  sale,  and  to  the  remedies  by  distress  for  recovery  of  such  rent ; 
and  that  notwithstanding  any  bargain  and  sale  or  assignment  which 
may  have  been  made  or  executed  of  such  growing  crops  by  any  such 
sheriff  or  other  ofticer."  In  consequence  of  this  enactment,  which  was 
hastily  passed  for  the  benefit  of  landlords  immediately  after  a  decision 
to  the  contrary  {k),  the  tenant's  crops  can  only  be  sold  under  an  exe- 
cution for  their  value  mimts  tlie  rent  to  which  they  may  become  liable, 
and  the  costs  of  a  distress;  but  the  landlord  may  afterwards  abstain 
from  distraniing,  and  so  in  effect  benefit  the  purchaser  ipro  tanto  at  the 
tenant's  expense  ;  after  which  he  may  sue  the  tenant  for  such  rent,  or 
distrain  upon  his  other  goods  for  the  amount.  This  ought  to  be  cor- 
rected by  the  legislature. 


rise  and  Sun- 
set. 


Sect.  4. — Proceedings  in  Distress. 
(a)   When  to  he  made. 
A  distress  for  rent  cannot  be  made  in  the  night — that  is,  after  sun-  Between  Sun 
set  and  before  sunrise  (/) — because   the  tenant  would  not  have  any 
notice  to  make  a  tender  of  his  rent  which  possibly  he  might  do  in 
order  to  prevent  the  distress  {m).     It  seems  doubtful  whether,  for  the 
purposes  of  a  distress,  sunrise  commences  with  the  first  beams  of  the 
sua  above  the  horizon,  or  when  the  middle  of  the  sun  is  upon  the 
horizon,  or  when  the  sun  has  completely  emerged;  "  persons  who  dis- 
train should  bear  in  mind  that  a  distress  is  to  be  made  in  the  day- 
time, and  they  ought  not  to  go  so  near  the  limits  as  to  raise  any 
doubt  on  the  subject"  («)•     An  almanack  is  not  evidence  of  the  time 
of  sunrise   or  sunset  on   a  particular  day,   nor  will   the  court  take 

ih)  Peacock  v.  Purvis,  2  B.  &  B.  362;   5  (/)   Tultoji  v.  Darke  and  Nixon  v.  Free- 

Moo.  79  ;  Hu/t  V.  Morcll,  1 1  Q.  B.  425.  man,  5  H.  &  N.  647  ;  Keen  v.  Priest,  4  H.  & 

(t)  56  Geo.  3,  c.  50  ;  post,  Chap.  XII.,  N.  240,  Watson,  B. 

Sect.  ^(b).    This  act  does  not  apply  to  sales  (m)  Gilb.  Distr.  50  ;  Co.  Lit.  142  a  ;  Al- 

under  distresses  for  rent;    Ridgway  v.  Ld.  denhurgh  v.  Peaple,  6  C.  &  P.  212;   Builen, 

^("fford,  6  E.Kch.  404'.  119. 

(A-,)    Wharton  v.  Nnylor,  12  Q.  B.  673  ;   6  («)    Tutton  v.  Darke  and  Ni.ron  v.  Free- 

^'  &  L.  136.  man,  5  H.  &  N.  617,  655. 
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Chapter  X.    judicial  notice  of  such  time  (o).      Rent  being  due  to  the  defendant 

_ -J. —  from  the  plaintiff,  who  was  about  to  remove  her  goods,  the  defendant 

entered  the  house  after  sunset,  and  for  some  hours  prevented  her  from 
so  doing,  and  locked  some  of  the  doors:  — held,  that  the  plaintiff  was 
entitled  to  a  verdict,  but  only  for  the  actual  damage  (7?).  The  land- 
lord should  have  followed  the  goods  and  distrained  them  on  the  next 
On  what  Day.  day  {q).  A  distress  cannot  be  made  the  same  day  on  which  the  rent 
becomes  due,  for  it  is  not  in  arrear  until  the  next  day  (r).  The  custom 
of  a  place  or  an  agreement  between  the  landlord  and  tenant,  if  there 
be  no  objection  to  it  in  point  of  law,  may  indeed  empower  the  landlord 
to  distrain  for  it  earlier,  for  conventio  vincit  leyem;  therefore  where  a 
person  took  a  shop,  and  agreed  to  pay  a  year's  rent  in  advance, 
where  by  the  custom  of  the  country  half  a  year's  rent  became  due  on 
the  day  on  which  the  tenant  entered ;  it  was  held,  that  the  landlord  I 
might  distrain  before  the  half-year  had  exj)ired  (s).  On  the  other: 
hand,  the  right  to  distrain  may  be  postjjoned  by  agreement,  ex.  gr.  I 
until  the  landlord  has  produced  his  receipt  for  the  rent  due  from  him 
to  the  superior  landlord  {t).  i 

After tlie Lease  At  common  law  a  distress  could, not  have  been  made  after  the  ex-' 
mined'"'  piratioii  of  the  lease  (u).  But  by  8  Ann.  c.  1 4,  ss.  6,  7,  "  any  person 
or  persons  having  any  rent  in  arrear  or  due  upon  any  lease  for  life  or 
lives,  or  at  will,  ended  or  determined,  may  distrain  for  such  arrears 
after  the  determination  of  the  said  respective  leases,  in  the  same 
manner  as  they  might  have  done  if  such  lease  or  leases  had  not  been 
ended  or  determined :"  "  provided  that  such  distress  be  made  within 
the  space  of  six  calendar  months  after  the  determination  of  sucli 
lease,  and  during  the  continuance  of  such  landlord's  title  or  interest 
and  during  the  possession  of  the  tenant  from  whom  such  arrears  bet 
came  due."  I 

Before  this  act,  if  rent  had  been  reserved  payable,  say  at  Lady-daj! 
and  Michaelmas,  the  lord  would  have  lost  his  remedy  by  distress  fo 
his  last  half-year's  rent;  for  he  could  not  have  distrained  for  it  unti' 
it  was  in  arrear,  and  before  then  the  term  would  have  ended  (.r). 

Where  the  tenant  is  allowed  to  hold  over  part  of  the  demised  pro, 
perty,  the  landlord  may  distrain  on  that  part(?/).     So  where  the  tern 
is  prolonged  as  to  part  by  the  custom  of  the  country  (z).     Where  th 

I 

(0)  5  H.  &  N.  647.  649,  per  Pollock,  C.  Lee  v.  SmUh,9E-x.ch.662  ;  Smitli,  L.  &  1 

B.;    Collier  V.  Nokes,  2  C.  &  K.  1013.  159.  | 

(p)  Lamb  V,  IV'dl,  I  F.  &  F.  503.  (t)  Giles  v.  Spencer,  3  C.  B.,  N.  S.  24-1 

(q)-Dibble  v.  Bowater,  2  E.  &  B.  5()4.  26  L.  J.,  C.  P.  237. 

(r)  Z)tt/3pa  V.  il/rtj/o,  I  Sainul.  287  ;  2  Salk.  (n)  Co.   Lit.  47  b  ;  PerinatU'.i  case,  3  C 

578  ;  Co.  Lit.  47  b,  note  ( b) ;   Bullen,  119;  R.  64  ;  miliums  v.  SHven,  9  Q.  B.  14 ;  Bu 

Dibble  V.  Bowater,  2  E.  &  B.  564.  len,  120.  I 

(.?)   liuchieii    V.    Taylor,   2    T.    R.    600;  (i)  Co.  Lit.  47  b  ;   Bullen,  120.  ! 

M-Leish    V.    Tale,    Cowp.  781;     Trarey    v.  (ij)  Nittiall  v.  Stamiton,  'i'- [\.  fi  C.  5) . 

Talbot,  (j  Mod.   214;   Bac.  Abr.  tit.  /)/.v/reM  (s)  Beavan    v.   Delatiay,   1    H.    Blac.  ; 

(C);  Jenner  v.  Clci^g,  1  Moo.  &  R.  213:  Knighi   v.  Bennett,  3   Bing.  364;   11   Moj 

227. 
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oriiiinal  tenant  dies  and  his  representative  enters,  the  landlord  may    Chapter  X, 

*"  •      .  •  Sect   4* 

distrain   upon    the    latter   within  six   months   after   the   end   of  the  '—^ 

term  (a). 

By  3  &;  4  Will.  4,  c.  27,  s.  42,  "  no  arrears  of  rent  or  interest  in  3  &4  Will.  4, 
respect  of  money  charged  on  rent,  or  damages  in  respect  of  arrears,  six  Years'* 
shall  be  recovered  by  distress,  action  or  suit,  but  within  six  years  next  Arrears, 
after  the  same  shall  have  become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been  given  to  the  person  en- 
titled thereto  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable  or  his  agent."     This  section  applies  to  rents  reserved  on 
ordinary  leases  (6).     But  although  only  six  years  of  rent  can  be  re- 
covered by  distress,  twenty  years'  arrears  may  sometimes  be  recovered 
in  an  action  of  covenant  or  debt  (c). 

By  3  &  4  Will.  4,  c.  27,  s.  2,  "  no  person  shall  make  an  entry  or  3  &  4  win.  4, 

.  .  .      .      c  27   s  2 

distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within    "  "  '  •   ' 

twenty  years  next  after  the  time  at  which  the  right  to  make  such 

entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to 

some  person  through  whom  he  claims,  or  if  such  right  shall  not  have 

accrued  to  any  person  through  whom  he  claims,  then  within  twenty 

years  next  after  the  time  at  which  the  right  to  make  such  entry  or 

distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  person 

making  or  bringing  the  same."     The  subsequent  sections  show  when 

the  right  is  to  be  deemed  to  have  first  accrued  (c/).     The  second  and 

third  sections  do  not  apply  to  rent  reserved  on  a  demise  (which  is  a 

mere  incident  to  the  reversion),  but  to  rents  wherein  a  distinct  estate 

may  be  had  indej^endently  of  any  title  to  the  land  out  of  which  the  rent 

issues  (e),  ex,  gr.  an  ancient  quit  rent(/),  a  fee-farm  rent  reserved  in 

.letters-patent  {r/).     Not  more  than  six  years'  arrears  of  such  a  rent  can 

be  recovered  by  distress,  action  or  suit(/0- 

(b)    Where  to  be  made. 

By  the  Stat,  of  Marlebridge  (52  Hen.  3,  c.  15)  "  it  shall  be  lawful   .2  Hen.  3, 
for  no  man  from  henceforth  for  any  manner  of  cause  to  take  distresses  ^'   '^' 
out  of  his  fee,  nor  in  the  king's  highway,  nor  in  the  common  street, 
but  only  to  the  king  and  his  officers  having  special  authority  to  do 
the  same."     As  a  general  rule  the  distress  must  be  made  on  the  land  General  Rule, 
from  whence  the  rent  issues,  and  not  elsewhere  (i),  except  in  the  case 

(a)  Braiihwaite  v.  Coohsey,  1   H.   Blac.  are  fully  stated. 

465;  Smith,  L.  &  T.  160.  (e)   Grant  v.  EWs,^  M.  &  W.  113;  cited 

(6)  Hiimfrey  v.  Gery,  7  C.  B.  567  ;  Man-  5  Exch.  179. 

nhig  V.  Phelp<!,  10  Exch.  59.  (f)  Owen  \.De  Beavoir,  IG  M.  &  W.  547; 

(c)  3  &  4  W^ill.  4,  c.  42.  s.  3  ;  Cole  Ejec.  5  Exch.  166. 

28  ;  Hundr  v.  NockoM,  1  Mac.  &  Gor.  640  ;  (g)  lliimfrey  v.  Gery,  7  C.  B.  567. 

1  UnU  &  Tw.  614;   Paget  v.  Fohy,  2  Ring.,  ih)   Ibid. ;   Cole  Ejcc.  28. 

N.C.679;  SScott,  135  ;  Strachanv.  Thomas,  (i)  Co.  Lit.  !61  a;  Gilb.  Distr.  40;  Bul- 

12  A.  &  E.  536  ;  4  P.  &  D.  229.  Icn,  121 ;  Com.  Dig.  Distress  (A.  3),  (B.  1  ); 

(d)  S.e  Cole  Ejec.  Chap.  II.,  where  each  Capel  v.  Buszard,  6  Bing.  150;   3  M.  &  P. 
section  of  the  act,  and  the  decisions  thereon,  4b0. 
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Chapter  X.    of  llie  king  (or    queen  regnant),   vvlio  may  distrain  on  any  of  his 
'— —  tenants'  lands  wherever  situate  (/^),  and  except  in  the  case  of  fraudu- 
lent removals  (/),  and  distresses  for  gale  rents  of  quarries  in  the  Forest 
of  Dean  (?»).     Where  two  pieces  of  land  are  let  by  two  separate  de- 
mises, although  both  are  contained  in  one  deed,  a  joint  distress  can- 
not be  made  for  them ;   as  that  would  be  to  make  the  rent  of  one 
issue  out  of  the  other  (?i)-     Where  a  single  rent  issues  out  of  land  in 
the  occupation  of  several   tenants,  a  distress  may  be  made   for  the 
whole  amount  upon  the  land  of  any  one  of  them  (o).     The  distress 
may  be  made  upon  any  part  of  the  land,  as  the  entire  rent  issues  out 
of  the  whole  and  every  part  (p).     Wiiere  the  tenant  of  a  farm  holds 
over  part  of  it,  after  the  expiration  of  the  term,  piusuant  to  some 
clause  in  the  lease  or  the  custom  of  the  country,  a  distress  may  be 
made  on  that  part  for  all  the  arrears  within  six  months  after  the  expi- 
lation  of  the  tenancy  (f/).     Where  by  indenture  A.  demised  to  B.  a 
wharf,  next  the  River  Thames,  described  by  abutments,  together  with 
all  ways,  paths,  passages,  easements,  profits,  commodities  and  appur- 
tenances whatsoever,  to  the  said  wharf  belonging ;  and  by  the  inden- 
ture the  exclusive  use  of  the  land  of  the  River  Thames  opposite  to 
and  in  front  of  the  wharf  between  high  and  low  water  mark,  as  well ; 
when  covered  with  water  as  dry,  for  the  accommodation  of  the  tenants} 
of  the  wharf,  was  demised  as  appurtenant  to  the  wharf,  but  the  land  I 
itself  between  hio-h  and  low  water  mark  was  not  demised;   it  wasi 
held,  that  the  lessor  could  not  distrain  for  rent  in  arrear  barges  the' 
property  of  B.  lying  in  the  space  between  high  and  low  water  mark, 
and  attached  to  the  wharf  by  ropes  (r).   Where  lands  lying  in  different 
counties  are  held  under  one  demise,  at  one  entire  rent,  a  distress  may 
be  lawfully  taken  in  either  county  for  the  whole  rent  in  arrear,  andj 
chasing  a  distress  over  is  a  continuance  of  the  taking;  but  where  the 
counties  do  not  adjoin,  a  distress  cannot  be  chased  out  of  one  county 
into  the  other  (s).     No  person  can  make  a  distress  on  the  highway,  i ' 
being  privileged  for  the  convenience  of  passengers  and  the  encourage 
ment  of  commerce  (^);  but  it  would  seem  that,  where  a  farm  joins  ! 
highway,  goods  standing  in  the  highway,  within  the  middle  of  it,  an( 
on  that  part  of  it  next  the  demised  premises,  may  be  distrained  {n) 
If  the  landlord  or  his  agent  come  to  distrain  cattle  which  he  see 

(k)    2    Inst.    132;    Com.    Dig.    Distress,  v.  Bchwc//,  3  Ring;.  361  ;  II  Moo.  222  ;  ant' 

(A.  3);   Smith,  L.  &  T.  153;    Biillen,  126.  366(b);  Huilen,  121,  125. 

(I)  Post,  Sect.  4  (d).  (r)   Capel  v.  Buszard,  6  Bing,  150  ;  3  ft 

(m)  59  Geo.  3,  c.  86,  s.  7.  &  P.  480  ;   3  Y.  &  J.  344  ;  8  B.  &  C.  HI  [ 

(n)  Rogers  v.  Birkmin,  2  Stra.  1040;  Rep.  2  M.  &  H.  197  ;    Bullen,  124. 

temp.  Hardw.  245.  («)    Walter  v.  Ramiall,  1  Ld.  Raym.  5.' 

(0)   1  Roll.  Abr.  671  ;    Bullen,  125.  12  IVlod.  76;   1  Salk.  247- 
(/))  Com.  Dig.  tit.  Distress,  (A.  3);  Bill-  it)  Co.  Lit.  160b;   Gilb.  Distr.  51  ;  Bn 

len,  125.  len,  125. 

\q)   Nuttall  V.  Staunton,  4  B.  &  C.  51  ;  6  {u)  Hodges    v.  Lawrence,   18   Just.    Pc; 

D.  &  R.  155  ;   Bevan  v.  Delahay,  1  H.  Blac.  Exch.  347. 

5;  Lewis  V.  Harris,  Id.  7,  note  (a);  Knight 
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Upon  the  land,  and  the  tenant  or  any  other  person  drives  the  cattle  off    Chapter  X. 

the  land,  the  landlord  or  his  agent  may  then  follow  and  distrain  them,   ^^^'    — 

even  on  the  highway  :  but  if  he  have  no  view  of  the  cattle  whilst  on 
the  land,  although  the  tenant  drive  them  off  purposely  to  prevent  a 
distress;  or  if  the  cattle  themselves,  after  the  view,  go  out  of  the  fee, 
or  the  tenant  or  any  other  person,  after  the  view,  remove  them  for  any 
other  purpose  than  that  of  preventing  a  distress ;  in  these  cases  the 
landlord  or  his  agent  cannot  distrain  them  (a,).  Cases  of  fraudulent 
removal  to  avoid  a  distress  are  considered  hereafter  (?/). 

By  1  I  Geo.  2,  c.  19,  s.  8,  landlords  are  enabled  to  take  as  a  distress  u  Geo.  2, 
for  rent  any  cattle  or  stock  belonging  to  their  tenants   depasturing  cattl'e^and 
upon  any  common  appendant  or  appurtenant  or  in  any  way  belonging  Stock  on  Com- 
to  the  premises  demised.     This  enactment  does  not  extend  to  a  dis- 
tress for  a  rent-charge  (s). 

(c)  How  made  in  ordinary  Cases. 

A  distress   may  be  made  either  by  the  landlord   himself,  or,  as  is  By  w.hom. 
now  the  usual  practice,  by  his   authorized  agent  or  bailiff («).     The  wi.o  i,i;iy  he 
Statute  of  Westminster  2nd  (13  Edw.  1,  stat.  1,  c.  37),  which  enacts,  ^1!,!.' 
that  no  distress  shall  be  taken  except  by  bailiffs  "  sworn  and  known," 
does  not  apply  to  distresses  taken  for  rent  in  arrear  (b).     It  would 
seem  that  an  infant  cannot  be  a  bailiff  (c).     Care  should  be  taken  to  Liability  of 
select  a  proper  bailiff,  for  the  landlord  is  personally  responsible  for  all  ]',^^'^]ZV\cx% 
irregular  acts  committed  by  his  bailiff  in  the  making  of  a  distress:  oi  his  Baihff; 
ex.  gr.  for  distraining  goods  to  an  excessive  amount ;  for  selling  with- 
out five  days'   notice;    for    selling  without  a   proper   appraisement; 
for  not  selling  for  the  best  price ;  for  making  extortionate  charges ;  for 
not  leaving  the  overplus  in  the  hands  of  the  sheriff,  under-sheriff  or  con- 
stable; and  the  like  {d).    But  the  landlord  is  not  liable  for  illegal  acts  but  not  for  un- 
committed by  his  bailiff,  which  are  not  authorized  by  the  warrant  of  f;"e^°"Acts. 
distress  or  otherwise  (e),  especially  where  he  disclaims  and  repudiates 
^iich  acts  immediately  they  come  to  his   knowledge  (/).     A  slight 
recognition  by  the  landlord  of  what  has  been  illegally  done  on  his 
behalf  may  amount  to  an  adoption  and    ratification   of  such  illegal 
acts,  and  so  render  him  personally  liable  for  them  {g). 

Where  the  bailiff  distrains  he  should  properly  have  a  warrant  or  Disness  War- 
authority  in  writing  from  his  employer,  which  is  conmionly  called  a 
"warrant  of  distress"  or  a  "  distress  warrant"  (A).     It  does  not  re- 

(.i)  Co.  Lit.  161a;   2  Inst.  1-32:   Chment  (d)  Ante,    378;    Haseler   v.  Lemoij»e,    n 

V.  Milner,  3  Esp.  95  ;   Bullen,  12-5,  126.  C.  B.,  N.  S.530  ;  2S  L.  J..  C.  P.  103  ;   IVard 

(y)  Sect.  4(d).  v.  Shew,  9    Bing.   608;    Dawe  v.   Clnud,  li 

{z)  Bullen,  126.  Law  T.  15-5,  Q.  B. 

(a)  Smith,  L.  &  T.  162;  Bullen,  129.  (e)  Ante,  378. 

(b)  Beghu  V.  Hnyne,  2  Bing.,  N.  C.  124s  (/)  Hurry  v.  Rickman,  1  Moo.  &  R.  126. 
2  Scott,  1  93  ;  dull  V.  Chamherlain,  6  C.  &  (g)  Haseler  v.  Lemoyr.e, 5  C.  B.,  N.  S.  j39  ; 
P.  213.  28  L.  .I.,C.  P.  103. 

(c)  Cuclison  V.  Winter,  2  iMan.  &  II.  313.  (A;  See  the  form,  Chap.  XXX. 
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CiiArxER  X.    quire  a  stamp  (i).     One  of  several  joint-tenants  may  sign  a  warrant  of 
^^'^'  distress,  and  appt)int  a  bailiff  to  distrain  lor  rent  due  to  all,  if  the 

others  do  not  fuibid  him  ;  and  if  when  a})plied  to  they  merely  decline 
to  act,  that  will   not   prevent   him  from  proceeding  {k).     Tenants  in 
common  may  distrain,  each  for  his  own  share,  but  have  no  implied 
authority  to  distrain   for   each   other;  they  may  however  join  in  a 
warrant  to  distrain  for  rent  due  to  all  of  them  (/) :  coparceners  are 
more  like  joint-tenants  ;  either  they  should  all  sign  (m)  or  any  one 
may  sign  on  behalf  of  herself  and  the  others  (n).     So  one  of  several 
co-heirs  in  gavelkind  may  sign  the  distress  warrant  on  behalf  of  himself  [ 
and  his  co-heirs  without  express  authority  from  them(/0.     A  niort-  ■ 
gagor  who  is  permitted  to  remain  in  possession  and  to  receive  the  ' 
rents  and  profits,  has  implied  authority  to  distrain  for  the  arrears  as 
the  bailiflor  agent  of  the  mortgagee  :  and  he  may  so  justify  the  dis- 
tress notwithstanding  he  took  it  in  his  own  name  as  for  rent  due  to  ; 
himself  (o).     A  man  may  distrain  without  any  express  previous  au- 
thority ;  and  if  he  afterwards  obtain  the  assent  of  the  person  in  whose 
right  the  distress  was  made,  such  assent  will  be  equivalent  to  a  pre- 
vious command,  and  will  have  relation  to  the  time  of  the  distress 
taken  (p).     Where,  in  replevin  against  a  broker,  it  is  proved  that  the 
landlord  employs  the  attorney  to  defend  the  broker,  that  is  sufficient 
evidence  of  the  broker's  authority  to  distrain  in  the  absence  of  any 
written  warrant  (^).     So  where  a  distress  was  made  in  the  name  of  a 
person  who  was  dead,  a  recognition  of  it  by  the  executor  was  held 
good  (r).     Where   a  warrant  of  distress   was  addressed   to  Messrs. 
T.,   or    their   agent,   and    their   clerk    erased   the    name    of  T.  and! 
substituted   that  of  W.,  by  whom  the  distress  was   made,  and  the 
landlord's  agent  who  had  signed  the  warrant  knew  of  the  distress 
being   so  made,  and   communicated   with  W.  respecting  it;    it  was 
held,    that   the    employment    of  W.  was    sufficiently    authorized   by 
the  agent  to  make  the  latter  liable  on  an  indemnity  given  by  hin 
to  T.  (6-). 
Iiiilomiiity  to         Generally  speaking,  a  warrant  of  distress  creates  an  express  or  invj 
plied  indemnity  to  the  bailiff  and  his  assistants  against  actions  (in  any 
form)  which  are  maintainable  on  the  ground  that  the  landlord  had  n( 
legal  right  to  distrain.     But  if  the  bailiff  or  any  of  his  men  do  an) 
illcyal  acts,  not  authorized  by  the  warrant,  and  for  which  the  landlon 

(/)  Pyle  V.  Partridiie,  15  M.  &  W.  20.  (;;)  Gilb.  Dijtr.  32  ;   Bro.  Abr.   tit.  Tra  ^ 

(h)   Ilubinson  v.  ILiU'iiian,  l  IJing.  5('i2  ;   1  verse,  3;   I.an:b   v.  Mills,  4  Mod.  378  j   Tic 

M.&P.  174;   3C.  &r.  234;  ante,  367.  villian   v.    Pt/re,    11    Mod.    112;    Jones   \ 

{I)  Ante,  3(i8;    Bullen,  48.  Bright,  5  B\n^.  533;   2  M.  &  P.  120. 

(m)  Siedmnn    v.    Page,    1    Salk.    300;    5  (q)  Diiiiranw  Meiklcham,  3  C.  l>i  V.  ]72. 

Mod.   HI;   Home  v.^Leivis,   1    Ld.   Kaym.  {r)    JFhilchcad  v.  Taijlor,  10  A.  ^  E.  210 

639.  2  P.  &  D.  3(J7. 

(n)   Leigh  v.  Shepherd,  2  B.  &  B.  4(55  ;  5  (,s-)    Toplis  v.  Grane,  7  Scott,  G20  ;  5  Biiig  ' 

Moo.  2!)7  ;   Bullen,  14,  130;   ante,  3US.  N.  C.  0'3(j. 

(o)    Trent  v.  Hunt,  9  Exch.  14. 


Bioker. 
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is  not  liable  to  the  tenant  or  owner  of  the  goods  (^),  the  indemnity    Chapter  X. 
does  not  extend  to  such  illegal  acts:  and  if  the  bailiff  or  any  of  his   ^^Il_I — 


men  are  guilty  of  any  irregularity  touching  or  relating  to  the  distress, 
and  for  which  the  landlord  is  responsible  to  the  tenant  or  owner  of  the 
goods  (w),  the  indemnity  does  not  extend  to  such  acts ;  but  on  the 
contrary,  the  landlord  has  a  remedy  over  against  the  bailiff  for  any 
loss  or  damage  he  may  have  sustained  by  reason  of  such  negligence 
or  misconduct  (y).  Where  a  landlord  gave  authority  to  a  broker  to 
distrain  the  goods  of  his  tenant,  and  an  indemnity  against  all  costs 
and  charges  that  he  might  be  at  "  on  that  account,"  and  upon 
making  the  distress,  the  broker's  men,  being  told  by  the  son  of  the 
tenant  that  a  cask  contained  spent  liquor  of  no  value,  took  the  cask 
to  pieces  and  let  the  Hquor  run  off,  when  in  fact  it  was  cochineal  dye 
belonging  to  a  third  person,  who  for  wasting  it  recovered  damages  in 
trover  against  the  broker :  it  was  held,  that  he  could  not  recover  the 
amount  of  those  damages  from  the  landlord  in  an  action  on  the 
indemnity  ;  and  that  such  an  indemnity  could  apply  only  to  such 
cases  where  the  distress  was  illegal,  because  the  landlord  had  no  right 
to  distrain  {x).  Where  the  landlord's  agent  employed  a  broker  to  levy 
a  distress  on  the  premises  of  an  auctioneer  and  urged  him  to  make 
the  levy  forthwith  as  there  was  a  large  quantity  of  furniture  in  the 
auction  room,  and  by  the  warrant  he  directed  him  to  distrain  the 
several  goods  and  chattels  on  the  premises,  whereupon  the  broker 
seized  all  the  goods,  but  some  of  them  turned  out  to  be  privileged 
from  distress :  it  was  held,  that  an  indemnification  of  the  broker  was 
implied  to  be  given  by  the  agent  (y).  Rut  it  seems  that  a  broker  in  an 
ordinary  case,  who  takes  goods  which  are  privileged  from  distress, 
cannot  look  for  an  indemnity  from  his  employer  (y).  Where  the 
warrant  of  distress  contained  the  following  clause: — "  And  for  your  so 
doing  this  shall  be  your  sufficient  warrant  and  authority  and  indemni- 
fication against  all  costs  and  charges  in  respect  of  any  law  expenses, 
action  or  actions,  that  may  arise,  as  well  as  any  other  and  all  otlier 
charges  or  expenses  which  you  or  your  agent  may  be  at  or  be  brought 
against  you  or  your  agent  on  this  account :"  held,  that  the  indemnity 
extended  to  the  costs  of  defending  an  action  of  trover  wrongfully 
brought  by  the  tenant  (who  admitted  the  tenancy  and  the  rent  being 
due)  against  the  landlord's  agent  for  goods  taken  under  the  distress, 
in  which  action  the  tenant  was  nonsuited  {z). 

The  outer  door  of  the  tenant's  house  cannot  lawfully  be  broken  Outer  Door 
open  in  order  to  make  a  distress;  but  if  the  outer  door  be  open,  the  JJJf  be' broken 
person  distraining  may  justify  breaking  open  an  inner  door  or  lock  to  oiun. 

(0  Ante,  378,  393.  (y)  Toplis  v.  Grave,  5  Bing.,  N.  C.  636  ; 

(«)  Jbid.  7  Scott,  620. 

(V)  2  Chit.  PI.  503  {7th  cd.).  {z)  Ibbvtt  v.  De  la  Salle,  6  H.  &  N.  233  ; 

(j)  Draper  v.  Thomjison,  4  C.  &  P.  M.  30  L.  J.,  Ex.  44, 
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Chapter  X.    find  any  goods  which  are  distrainable  (a).     A  landlord  is  not  justified 

'■ — '— —  in   breaking  open  the  outer  door  of  a  stable,  though  not  within  the 

curtilage,  to  levy  an  ordinary  distress   lor   rent  (J);   nor   in  forcibly 
opening  a  padlock  on  a  barn  door(c);  nor  can  he  legally  break  open 
gates  or  break  down  inclosures  for  the  same  purpose  {d) ;  but  in  order 
to  distrain  he  may  oj)en  the  outer  door  by  the  usual  means  adopted 
by  persons  having  access  to  the  building,  and  therefore  he  may  open 
it  by  turning  the  key,  by  lifting  the  latch,  or  by  drawing  back  the 
bolt(e).     But  he  may  not  put  his  hand  through  a  hole  in  the  door,  or 
through  a  broken  pane  of  glass,  and  remove  a  bar,  window-latch,  or 
other  fastening,  those  not  being  the  usual  or  accustomed  modes  ol' 
obtaining  admission  to  the  premises  (/) :  nevertheless  it  has  been  de- 
cided that  an  entry  to  make  a  distress  through  an  open  window  is 
lawful  ig).     Where  a  landlord  who  occupied  an  apartment  over  a  mill 
demised  to  his  tenant,  from  which  it  was  divided  only  by  a  boarded 
floor  without  any  ceiling,  took  up  the  floor  of  his  own  apartment,  and 
entered  through  the  aperture  to  distrain  for  rent;  it  was  held  a  lawful 
entry  {h).     If  the  outer  door  is  unlawfully  broken  open,  it  is  not  clear 
that   the  distress  is  void  {i).     Generally  speaking",  a  second  distress 
for  the  same  rent  cannot  lawfully  be  made  where  the  first  has  beenl 
abandoned  (A).     But  where  the  defendant,  having  with  him  a  con- 
stable, had  entered  the  plaintiff's  house  to  make  a  distress  for  rent;! 
and  after  he  had  stated  his  business  and  began  to  take  an  inventory,! 
the  plaintiff"'s  wife  tore  his  paper,  beat  him  and  the  constable  out,  andl 
then  blocked  up  the   door;  upon  which,  about  an  hour  afterwards,! 
the  defendant  with  several  others  returned  and  demanded  admittance,! 
which  being  refused,  he  broke  open  the  doors;  it  was  held  by  WilmotJ 
J.,  that  the  distress  having  been  lawfully  begun  and  not  deserted,  buH 
the  defendant  having  been  compelled  to  quit  by  violence,  there  was  si 
recontinuance   of  the  first  taking,  and  so  the  second  entrance  was! 
lawful,  though  the  defendant  could  not,  when  he  first  came,  have  sc 
broken  open  the  door  (/).     So  where  a  man  put  in  possession  undeiJ 
a  distress  left  the  house  for  a  purpose  not  necessary,  but  reasonabljj 
convenient,  for  a  short  time,  and  being  forcibly  kept  out,  broke  th<l 
outer  door:  held,  that  there  was  not  an  abandonment  of  the  distress 
and  that  he  was  justified  in  breaking  the  outer  door  for  the  purposM 
of  re-entering  (/«).     But  where  a  broker's  man,  having  taken  posses 
sion  of  property  under  a  distress   and   remainc  d  two  days,  left  thij 

(a)  Browning  v.   Dami,   Bull.  N.  T.  81  ;  (g)  Ni.ron  v.  Freeman,  5  U.  &}i.  6^:7,  652} 
Smith,  L.  &  T.  165.  29  L.  J.,  Ex.  271  ;   6  Jur.,  N.  S.  9S3. 

(b)  Brown  v.  Glenn,  16  Q.   B.  254.  {h)   Gould  v.  Bradstock,  4  Taunt.  562. 

(c)  9  Vin.  Abr.  128,  Distress  {¥.■.  2\  pi.  6.  (i)  Ryan  v.  Si.Ucock,  7  Exch.  72;  21  I| 

(d)  Co.   Lit.    161a:  cited  16  Q.  B.  255,  J.,  Ex.55. 
257,  and  in  7  Exch.  73.  (A)  Po-t,  Sect.  5. 

(e)  Ryan  v.  Shilcock,  7  Exch.  72;  21  L.  (/)  Esp.  N.  V.  382. 
J..  Ex.55.  (m)   Bannister   v.   Hyde,  29   L.  J.,  Q.  I| 

(/)  Fitz.  Abr.  til.  Distras,  pi.  21  ;  citfd       ]  11  ;  6  Jur.,  N,  S.  171. 
7  Exch.  76. 
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house  in  a  state  of  excitement  bordering  on  insanity  ;  and  the  land-    Chapter  X. 
ilord  thinking  that  his  leaving  had  been  procured  by  the  drugging  of     .  


rectioiis. 


;his  liquor  by  the  parties  in  the  house,  (which  was  not  proved,)  six 
jdays  afterwards  broke  into  the  house  and  took  away  the  goods  with- 
out any  previous  demand  of  admission  ;  it  was  held,  that  he  had  no 
jright  to  enter  again  after  so  long  a  delay,  and  that  the  owner  of  the 
Igoods  might  maintain  trover  for  them  (n).     There  is  no  abandonment 
of  a   distress  where  the    distrainer,  having   seized   the  goods    of  a 
stranger  on   the  premises  without   having  given  him  notice   of  the 
distress,  permits  him  to  take  them  away  for  a  temporary  purpose,  the 
distrainer  intending  that  they  shall   be   returned,  which   is  done  (o). 
After  a  lawful  entry  to  distrain  the  broker  may,  if  necessary,  break 
open  the   outer  door,  to  get  out  and   remove   the  distress  (p).     In 
making  a  distress  for  rent,  circumstances  may  occur  which  may  re- 
:|uire  the  presence  of  a  police  officer.     But  to  justify  the  landlord  in 
•ailing  him   in,  it  must  be  shown   that  his    presence   was   rendered 
iiecessary  either  from   threats  of  resistance   or  the  apprehension  of 
nolence  {q). 

The  most  proper  manner  of  making  a  distress  is  for  the  person  dis-  Practical  di- 
raining,  whether  the  landlord  himself  or  his  bailiff,  (accompanied  by 
I  man  to  be  left  in  possession,)  to  go  into  the  house,  or  upon  any  part 
)f  the  premises  out  of  which  the  rent  issues,  and  there  select  articles, 
lot  privileged  from  distress  (r),  of  sufficient  value  to  raise  on  a  broker's 
ale,  the  amount  for  which  the  distress  is  made,  and  the  expenses  of 
he  distress  ;  or,  if  necessary,  to  seize  the  whole,  by  taking  hold  of 
ome  piece  of  furniture  or  other  article  and  saying,  "  I  distrain 
his  in  the  name  of  all  the  goods  on  the  premises"  (s),  or  to  that 
•fFect.  There  could  be  no  harm  in  adding,  "  except  those  privileged 
rem  distress."  But  no  particular  words  are  necessary  to  make  a 
listress  ;  any  expression  of  intention  to  distrain  being  sufficient  (t). 
Thus,  where  a  landlord  to  whom  rent  was  in  arrear,  on  hearing  his 
enant  and  a  stranger  disputing  about  removing  a  lathe,  entered  the 
louse,  and  laying  his  hands  on  the  machine,  said,  "  I  will  not  suffer 
his,  or  any  of  the  things  to  go  off  the  premises  till  my  rent  is  paid," 
he  distress  was  held  to  be  sufficiently  made  {u).  Where  a  landlord's 
gent  went  upon  the  tenant's  premises,  walked  round  them  without 
ouching  anything,  and  gave  the  usual  notice  of  distress  as  to  certain 
'f  the  goods  (of  much  more  than  sufficient  value),  and  then  went  away 
without  leaving  any  one  in  possession,  it  was  held  that  this  was  a 
ufficient  seizure  to  enable  the  tenant  to  sue  the  landlord  for  an  ex- 
essive  distress  (.t).     Where  a  broker  went  to  the  tenant's  house  and 

('0  Russell  V.  Rider,  G  V.  &  P.  41G.  V.  Thompson,  4  C.  &  P.  84  ;   Biillen,  131. 

(o)  Kerby  v.  Harding,  G  ti.Kch.  234.  (t)  Bullen,  131. 

(p)  Pugh  V.  Griffith,  7  A.  &  E.  827.  (u)    Wood  v.  Nunn,  5  Bing.    10;   2  M.  & 

(?)  Skidmore  v.  Booth,  6  C.  &  P.  777.  P.  27. 

('•)  Ante,  377  (Sect.  3).  (.r)  Swann  v.  Earl  of  Falmouth,  8  B.  &  C. 

(s)  Dodd  V.  Morgan,  6  Mod.  215 ;  Drap<;r  456  ;   2  M.  &  R.  534. 
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Things  privi- 

Icsjcil,  not  to 
bf  taken. 


CiiAPTEuX.    pressed  for  payment  of  rent  alleged  to  be  due,  and  of  a  sum  for  the 
— ^^^'  expense  of  the  levy,  but  touched  nothinc;  and  made  no  inventory,  and 

the  tenant  then  j)aid  the  rent  sufficient  under  protest,  on  which  the 
broker  v\'ithdrew ;  it  was  held,  in  an  action  against  the  landlord  for 
an  excessive  distress,  that  he  could  not  say  there  had  been  no  actual 
distress  (?/).    In  making  the  seizure  care  must  be  taken  not  to  distrain 
on  anything  absolutely  privileged  from  distress  for  rent,  ex.  gr.  ten- 
ant's fixtures  (z) ;  goods  delivered  to  the  tenant  or  any  lodger  in  the  I 
way  of  his  trade  (a);   things  in  actual  use  (6);    goods  in  the  custody 
of  the  law  (c) :    nor  any  thing  privileged  sub  modo,  provided  there  , 
be    other  sufficient  distress  on   the   premises,  ex.  gr.  the  tools  and 
implements  of  a  man's  trade  (c/);    beasts  of  the  plough  and  sheep  (e): 
Noranexces-    nor  inust  the  goods  distrained  be  excessive  in  quantity  or  value,  i.e. 
sive  Quantity,    jj^y^j^  beyond  what  is  necessary  to  satisfy  the  actual  arrears  of  rent,  i 
and  the  costs  of  the  distress  (/).     The  value  of  the  goods  should  be 
estimated  at  what  they  will  probably  produce  at  a  broker's  sale  and 
not  according  to  their  value  to  the  tenant  {g).    The  broker's  appraise- 
ment is  not  evidence   against  the  tenant  as  to  the  value  (Ji).     The 
broker  who  made  it  should  be  called.     If  there  be  no  other  distress 
on  the  premises,  the  taking  of  one  entire  thing,  though  of  considerably 
greater  value  than  the  rent,  is  not  excessive  (i).     Case  lies  for  an  ex- 
cessive distress  of  growing  crops,  the  probable  produce  of  which  is 
capable  of  being  estimated  at  the  time  of  seizure (/i):  provided  the. 
tenant  thereby  sustains  actual  loss  and  damage,  but  not  otherwise  (/).! 
The  distress  should  not  extend  to  the  whole  crop,  where  part  would 
suffice. 

The  distress  should  not  be  made  for  more  rent  than  is  really  owing: 
but  if  there  be  any  doubt  or  dispute  on  that  point  and  no  tender  has 
been  made  by  the  tenant,  the  landlord  may,  with  comparative  safety, 
distrain  for  all  that  he  claims,  although  in  the  result  it  appear  to  be 
more  than  is  really  in  arrear  and  unpaid.  No  action  can  be  main- 
tained against  him  merely  for  distraining  for  too  much  rent,  unless  ii 
appear  by  the  declaration  and  evidence  that  the  goods  seized  anc 
sold  were   excessive  with    reference   to   the   amount   of  the   actua 


Amount  of 
Rent  to  be 
distrained  for. 


(ij)  Ilutcliins  V.  Scott.  2  M.  &  W.  809  ; 
see  ante,  3G1,  "what  amounts  to  an  ini- 
jiounding." 

(2)  Ante,  378(b). 

(a)  Ante,  384(f). 

{b)  Ante,  38(i(h). 

(p)  Ante,  387(1). 

Id)  Ante,  387. 

le)   Ante,  381  (d). 

(./■)  52  Hen.  3,  c.  4  (Stnt.  of  Marle- 
brid-e);  2  Inst.  107;  cited  C  C.  B.  430 ; 
Wfil.t  V.  Moodij,  7  C.  &  P.  59;  Field  v. 
Milcliell,  ii  Ei^p.  71  •,  IViUouslihy  v.  liack- 
h.inse,  2  B.  &  C.  821  ;  4  D.  &  Il.'539  ;  Dig- 
ghis  V.  Goode,  2  C.  &  J.  3(5  !•;  2  Tyr.  447  ; 
Knight  V.  Egerton,  7  Exch.  407  ;    Whitworth 


V.  Mnden.  2  C.  &  K.  517  ;  Smith  v.  Ashford 
29  L.  J.,  Ex.259. 

(ff)    U'dls  V.  Moody,  7  C.&  P.  59. 

(h)  Smith  V.  Ashford,  29  L.  J.,  Ex.  259. 

(i)  Avenell  v.  Croker,  Moo.  &  M.  172 
Firld  V.  Mitchell,  G  I'^p.  71  ;  Sells  v.  lloan 
1  Bing.  401  ;  8  Moo.  451  ;  1  C.  &  P.  28 
exphiincd  11  Exch.  876;  Rvden  v.  Eyloi 
a  C.  B.  127  ;  Tdiicred  v.  Lcylinid  (in  error 
IG  Q.  B.  (J77,  Maule,  J. 

(k)  Pigoll  V.  Billies,  \  M.  &  W.  441 
Tyr.  &  Gr.  729, 

(I)  Prniidtiive  v.  Tn'emlnu\\  Cr.  &  Mec 
32(i  ;  3  Tyr.  'im  ■  Owen  v.  Legh,  3  I'..  &  ^ 
470;   Rodgers  v.  Parker,  18  C.  B.  112. 
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Chapter  X. 
Sect.  4. 


arrears  (m) ;  not  even  where  the  declaration  alleges  that  such  distress 
was  made  maliciously  (?«).  The  reason  is,  that  the  landlord  is  legally 
entitled  to  distrain  for  something,  although  perhaps  not  for  all  that  he 
claims  ;  and  there  is  no  duty  on  his  part  to  inform  the  tenant  for 
what  he  distrains  :  on  the  contrary,  it  is  the  duty  of  the  tenant,  who 
is  presumed  to  know  what  rent  he  owes,  to  tender  at  his  peril  a  suffi- 
cient sum  to  satisfy  the  amount,  with  or  without  expenses  as  the  case 
may  require,  and  until  he  has  done  that  he  has  no  cause  of  com- 
jjlaint  (o).  Upon  the  same  principle,  when  the  amount  of  a  simple 
contract  debt  is  disputed,  the  debtor  must,  at  his  peril,  make  a  suffi- 
cient tender;  otherwise  the  creditor,  although  he  claims  too  much, 
may  recover  what  is  really  due  to  him,  with  costs.  The  broker 
sliould  show  the  cause  of  his  making  the  distress,  if  required  to  do  so, 
but  if  not  required,  he  may  distrain  generally  (p).  The  landlord  or 
his  agent  or  bailiff  is  not  bound  by  any  notice  of  distress  given,  but 
may  show  that  more  rent  was  due  than  is  therein  stated  (//).  The 
tenant  must  prove  that  his  goods  to  an  excessive  amount  or  value 
were  distrained,  but  it  is  not  necessary  to  show  that  they  were  sold 
or  actually  taken  away:  the  seizure  as  a  distress  is  a  sufficient  cause  of 
action  (r).  And  it  will  be  no  defence  that  after  the  excessive  distress 
was  made  the  tenant  authorized  the  defendant  to  sell,  and  gave  him 
other  powers  with  regard  to  the  goods  seized  (s). 

As  soon  as  possible  after  the  goods  have  been  distrained  they  Imfounding. 
should  be  impounded  (t),  especially  where  there  is  any  dispute  be- 
tween the  parties  as  to  the  amount  of  arrears  really  due.  Until  such 
impounding  the  tenant  may  tender  what  he  admits  to  be  due,  with 
expenses,  and  if  such  tender  be  sufficient  it  will  be  illegal  to  proceed 
further  with  the  distress  (u).  But  when  the  goods  are  impounded 
they  are  in  the  custody  of  the  law,  and  a  tender  is  too  late  to  make  the 
subsequent  proceedings  illegal  {x).  Nevertheless,  if  a  tender  be  made 
after  the  impounding  but  within  the  five  days  allowed  the  tenant  to 
replevy,  and  the  landlord  afterwards  proceeds  to  sell  the  distress,  the 
tenant  may  maintain  a  special   action   on   the  case  founded  on  the 


(m)  Crowder  v.  Self,  2  Moo.  &  R.  190  ; 
Tancredv.  Leyland  (in  error),  16  Q.  B.  669; 
Glynn  v.  Thomas,  11  Exch.  870;  25  L.  J., 
Ex.  125;  French  v.  Phillips  (in  error),  1 
H.  &  N.  561 ;  26  L.  J.,  Ex.  82  ;  Lnring  v. 
fVarburlon,  E.,  B.  &  E.  507;  28  L.  J.,Q.  B. 
31 ;  oveiruling  Taylur  v.  llennikcr,  12  A.  & 
1'-.  488  ;  4  F.  &  D.  242. 

(n)  Slrvi'tisun  V.  Ncwnhnm  (in  orror),  13 
C.  B.  285,  297 ;  22  L.  J.,  C.  P.  1 10. 

(o)  Glynn  v.  Thomas,  11  EkcIi.  873,  Erie, 
i  ;   Tancifd  V.  Lfyhind,  16  Q.  B.  669. 

{p)  liiilter's  rase,  1  Leon.  50. 

{q)  Gwinet  v.  Phillips,  3  T.  U.  645  ; 
CiowUin-  V.  Raiiishol/oiii,  7  'i'.  R.  658 ;  Gam- 
I'icll  V.  FmiI  i,f  Falmouth,  4  A.  &  E.  73; 
Trent  v.  Hunt,  9  Exch.  1 1. 

('•)  Sells  V.  Hoare,  1  Bin^.  401  ;   8  Moo. 


453  ;  Baylis  v.  Usher,  4  M.  &  P.  790. 

[s)  Willoughby  v.  Backhouse,  2  B.  &  C. 
821  ;  Sells  v.  Hoare,  1  Bing.  48  ;  8  Moo. 
453. 

(0   Post,  406(e). 

(«)  Verttte  v.  Beasley,  1  Moo.  &  R.  21  ; 
Branscomh  v.  Bridges,  1  B.  &  C.  145  ;  Hol- 
land V.  Bird,  10  Bing.  15  ;  I, add  v.  Thomas, 
12  A.  &  E.  117;  4  P.  &  D.  9  ;  Evans  v. 
Elliott,  5  A.  &  E.  142;  6  N.  &  M.  606; 
Bullen  &  L.,pl.  189. 

(.r)  Six  Carpenters'  case,  8  Co.  R.  146a; 
1  Smith,  L.  cm  (Ith  ed.)  ;  Firth  v.  Par- 
vis,  5  T.  II.  432;  Thomas  v.  Harris,  1  M.  & 
G.  695  ;  Ladd  v.  Thomas,  12  A.  &  E.  117; 
4  P.  &  D.  9;  Ellis  v.  Tai/lor,  8  M.  &  W. 
415  ;  Tennant  v.  Field,  8  E.  &  B.  336  ;  Bul- 
len &  L.,  pi.  189. 
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Chapter  X.  ecjuity  of  the  stat.  2  Will.  &  M.,  sess.  1,  c.  5,  s.  2(y).  To  avoid  this 
._^^^lLij__  the  landlord  should  abstain  from  selling  (after  such  a  tender)  and 
leave  the  tenant  to  obtain  his  goods  by  a  replevin  (which  is  the  only 
remedy)  in  which  the  tenant  will  have  to  pay  all  that  is  really  due, 
with  the  costs  of  and  incident  to  the  distress,  replevy  and  action.  If 
no  tender  be  made,  the  landlord  should  7wt  sell  for  more  than  the 
actual  arrears  of  rent,  with  expenses,  notwithstanding  he  may  have 
claimed  more  in  his  notice  of  distress.  He  now  has  the  opportunity 
of  correcting  any  mistake  previously  made  on  that  point,  although 
perhaps  he  may  be  liable  to  some  damages  for  having  takeyi  an  exces-| 
si  ve  quantity  of  goods  as  a  distress  (;r).  \ 

Inventory.  After  a  seizure  lias  been  made,  as  above  pointed  out,  it  is  proper  fori 

the  landlord  or  his  bailiff  to  make  an  inventory  (a)  of  as  many  goods; 
as  are  judged  sufficient  to  cover  the  rent  distrained  for,  and  also  thei 
charges  of  the  distress.     Although  an  inventory  need  not  be  as  exact; 
and  minute  as  a  specification,  yet  it  ought  to  mention  the  goods  taken, I 
in  such  a  manner  that  the  tenant,  and  others,  may  know  what  is  in- 
tended to  be  distrained.     The  following  inventory,  "one  clock  and 
weights,  &c.,  and  any  other  goods  and  effects  that  may  be  found  ir 
and  about  the  said  premises,  to  pay  the  said  rent  and  expenses  of  this 
distress,"   was  considered  by  the  court  objectionable,  and  was  helc 
sufficient  only  on  the  ground   that  the  distress  was  in  fact  meant  t( 
include  all  the  goods  on  the  premises  (b).     A  notice  of  distress  statec 
that  the  landlord  had  distrained  the  several  goods,  chattels  and  effect 
specified  in  the  schedule :  which  after  enumerating  certain  goods  con 
eluded  thus  : — "and  all  other  goods,  chattels  and  effects  on  the  sai( 
premises,  that  may  he  required  in  order  to  satisfy  the  above  rent,  to 
gether  with  all  necessary  expenses :"  held,  that  the  notice  was  to 
vague  and  uncertain  to  justify  the  sale  of  goods  of  a  stranger  whio 
he  had  deposited  on  the  premises  (c). 
Notice  of  Di:--        After  the  inventory  is  taken  it  is  necessary  to  give  a  notice  in  wri 
tress,  iS:c.  ^-^^^  ^^^  ^^  ^j^^  tenant  of  the  fact  of  the  distress  having  been  made,  an 

the  time  when  the  rent  and  charges  must  be  paid  or  the  goods  n 
plevied ;  this  is  usually  done  by  writing  such  notice  at  the  bottom  < 
the  inventory  (e).  A  true  copy  of  the  inventory  and  notice  must  thf 
be  served  personally  upon  the  tenant  or  the  owner  of  the  goods,  < 
left  at  the  house,  or  if  there  be  no  house  on  the  premises,  upon  tl 
most  notorious  place.  There  should  in  all  cases  be  a  witness  prcse 
to  prove  the  regularity  of  the  proceedings.  When  the  distress  h 
been  thus  made,  it  is  always  the  safest  way  to  remove  the  goods  ii 

(i/)  Johnson   v.    Upham,  28   L.  J.,  Q.   B.  (b)    Jl'uki'/nun  v.  Lindsei/,  14  Q.  B.  62;' 

2.52  ;  oven-ulitig  Ellis  v.  Taylor,  8  M.  &  W.  (c)   Kerhy  v.  Harding,  (5  Exch.  234; 

415;  see  form  of  Declaration,  Bullen  &  L.,  L.  J.,  Ex.  l(j2. 

pi.  190.  (d)    Wilson  V.  Nighliiigale,  8  Q.  B.  10 

(«)  Ante,  399  ()•).  post,  410(f). 

(a)  See  form,  post,  Cliap.  XXX,  (e)  See  the  form,  post.  Chap.  XXX. 
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mediately,  and  in  the  notice  to  acquaint  the  tenant  where  they  are  Chapter  X 
removed  to.  The  place  to  which  they  are  so  removed  must  be  men-  ^^^^'  ^' 
tioned  in  the  notice  (/),  In  many  cases,  however,  the  tenant  for  his  own 
convenience  requests  the  landlord  to  permit  them  to  remain  on  the 
premises,  and  consents  to  allow  him  to  retain  possession  beyond  the 
five  days;  in  such  cases  a  written  consent  should  be  procured  (^),  and 
some  person  left  in  possession  of  the  goods  upon  the  premises.  No 
stamp  is  necessary  to  such  written  consent,  or  to  a  license  to  re-enter 
and  resume  possession  in  consideration  of  the  distress  being  with- 
drawn for  a  time(/0. 

(d)  In  Case  of  Fraudulent  Removal, 
To  prevent  the  clandestine  removal  of  goods  off  the  demised  pre-  8  Ann.  c.  14, 
mises  by  tenants,  to  avoid  a  distress  for  rent,  the  8  Ann.  c.  14,  s.  2,  ^"  ^" 
authorized  landlords  to  follow  and  distrain  them  within  five  days  after 
such  removal.     And  now  by  11  Geo.  2,  c.  19,  s.  1,  "in   case  any  iiGeo.2,  ci 
tenant  or  tenants,  lessee  or  lessees  for  life  or  lives,  term  of  years,  at  ^"  *' 
will,  sufferance  or  otherwise,  of  any  messuages,  lands,  tenements   or 
hereditaments,  upon  the  demise   or  holding  whereof  any  rent  is  or 
shall  be  reserved  due  or  made  payable,  shall  fraudulently  or  clan- 
destinely convey  away,  or  carry  off  or  from  such  premises,  his,  her  or 
their  goods  or  chattels,  to  prevent  the  landlord  or  lessor,  landlords  or 
lessors  from  distraining  the  same  for  arrears  of  rent  so  reserved,  due 
or  made  payable,  it  shall  and  may  be  lawful  to  or  for  every  landlord, 
&c.,  or  any  person  or  persons  by  him,  her  or  them  for  that  purpose 
lawfully  empowered,  within    the   space  of  thirty  days  next  ensuing 
such   conveying   away,   or   carrying    off  such  goods  or  chattels   as 
aforesaid,  to  take  and  seize  such  goods  and  chattels  wherever  the 
same  shall  be  found,  as  a  distress  for  the  said  arrears  of  rent ;  and  the 
same  to  sell  or  otherwise  dispose  of,  in  such  manner  as  if  the  said 
goods  and  chattels  had  actually  been  distrained  by  such  landlord,  &c. 
niand  upon  such  premises  for  such  arrears  of  rent,"     Sect.  2  provides  Sect.  2. 
"  that  no  landlord  or  lessor,  or  other  person  entitled  to  such  arrears  of 
vent,  shall  take  or  seize  any  such  goods  or  chattels  as  a  distress  for 
the  same,  which  shall  be  sold  bona  fide  and  for  a  valuable  considera- 
tion, before  such  seizure  made,  to  any  person  or  persons  not  privy  to 
such  fraud  as  aforesaid  "  (i).     Sect.  7  enacts  "  that  where  any  goods 
or  chattels  fraudulently  or  clandestinely  conveyed   or  carried   away 
by  any  tenant  or  tenants,  lessee  or  lessees,  his,  her  or  their  servant 
or  servants,  agent  or  agents,  or  other  person  or  persons  aiding  or  as- 
sisting therein,  shall  be  put,  placed  or  kept  in  any  house,  barn,  stablcj 

(/)  U  Geo.  2,  c.  19,  3.  9.  825 ;   Cox  v.  Bailey,  6  Scott,  N.  R.  789 ;  6 

{g)  See  the  form,  post,  Chap.  XXX.  M.  &  G.  193. 

(h)  Hill  V.  Ramm,  6  Scott,  N.  R.  571  ;   5  (?)  Sections  3—6  are  stated,  post,  403. 
M.  &  G.  789;  Fishwick  v.  Milnes,  4  Exch. 

D   D 
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Chapter  X.    out-liouse,  yard,   close  or   place,   locked   up,   fastened  or  otherwise 

t^^'    .  secured,  so  as  to  prevent  such  goods  or  chattels  from  being  taken  and 

seized  as  a  distress  for  arrears  of  rent;  it  shall  and  may  be  lawful  for 
the  landlord  or  landlords,  lessor  or  lessors,  his,  her  or  their  steward, 
bailiff',  receiver  or  other  person  or  persons  empowered,  to  take  and 
seize  as  a  distress  for  rent  such  goods  and  chattels  (tirst  calling  to 
his,  her  or  their  assistance  the  constable,  headborough,  borsholder  or 
other  peace-officer  of  the  hundred,  borough,  parish,  district  or  place, 
where  the  same  shall  be  suspected  to  be  concealed,  who  are  hereby 
required  to  aid  and  assist  therein) ;  and,  in  case  of  a  dwelling-house 
(oath  being  also  first  made  before  some  justice  of  the  peace  of  a  rea- 
sonable ground  to  suspect  that  such  goods  or  chattels  are  therein)  in 
the  day-time,  to  break  open  and  enter  into  such  house,  bam,  stable, 
out-house,  yard,  close  and  place,  and  to  take  and  seize  such  goods 
and  chattels  for  the  said  arrears  of  rent,  as  he,  she  or  they  might  have 

.    .  done  by  virtue  of  this  or  any  former  act,  if  such  goods  and  chattels  j 

had  been  put  in  any  open  field  or  place."    The  subsequent  proceedings! 
under  a  distress  after  a  fraudulent  removal  are  precisely  the  same  as 
m  ordmary  cases.  .  [ 

What  Cases  To  justify  a  distress  under  this  statute  the  defendant  must  always; 

are  within  the    pjead  specially  («').     Where  the  remov-al  has  been  after  the  landlord 
has  conveyed  away  his  reversion,  he  cannot  seize  under  the  statute(J). 
The  removal  must  have  taken  place  after  the  rent  became  due  (A) 
Rent  payable  quarterly  or  otherwise  becomes  due  on  the  morning  o 
the  day  on  which  it  is  reserved  or  made  payable,  although  it  is  not  h 
arrear  until  the   following  day.     If  the  tenant  fraudulently  removei 
his  goods  on  the  very  day  the  rent  becomes  due,  the  landlord  may  oi 
the  next  day  (but  not  before),  or  within  thirty  days  after  such  removal 
follow  and  distrain  upon  them  pursuant  to  the  statute  {I).     The  ac 
applies  to  all  cases  where  a  landlord  is,  by  the  conduct  of  his  tenanj 
in  removing  goods  from  premises  for  which  rent  is  due,  turned  ove 
to  the  barren  right  of  bringing  an  action  for  his  rent;  thus  where 
tenant  openly,  and  in  the  face  of  day,  and  with  notice  to  his  landlorc 
removed  his  goods  without  leaving  sufficient  on  the  premises  to  satisi 
the  rent  then  due,  and  the  landlord  followed  and  distrained  the  goods 
it  was  held,  that  although  the  removal  might  not  be  clandestine,  y* 
if  it  wsis  fraudulent  (which  was  a  question  for  the  jury),  the  landloi 
was  justified   under  the  statute  (w)-     It  is  to  be  observed   that  tl 
words  of  the  act  are  '*  fraudulently  or  clandestinely"  (w)-     The  me 

a)  2   Wms,  Saund.   284  a;    Spe/wer    v.  {k)   Watson  \.  A/aiw,  3  Esp.  15  ;  Rand 

Harrison,  2  C.  &    K.  429;   Postman  v.  Har-  I'aughan,  1  Bing.  N.  C.  767  ;    1  Scott,  67 

rell,  6  C.  &  P.  225;  Furneau.r   v.  Fotherby,  Bullen,  127. 

4  Camp.    13G;    Faughan   v.  Davis,    1    Esp.  (/)   Dibble  \.  Bowater,  2  ^..  Si  "&.  ^&^. 

257;  Fletcher   v.  MarilUer,  9  A.  &  E.  457  ;  {m)   Opperman   v.   S.nith,  4   D.  &  R.  S 

IVest  V.  Nibbs,  4  C.   B.    172;    Williams  v.  Buck  v.  Meats,  5  M.&c  S.  200. 

Roberts,  7  Each.  6\S.  («)  Ante,  401. 

(j)  Ashmore  v.  Hardy,  7  C.  &  P.  501. 
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removal  is  not  of  itself  fraudulent  as  against  the  landlord:  to  justify   Chapter  X. 

him  in  following  them  he  must  show  that  the  goods  were  removed  ^^^'   — 

with-  a  view  to  elude  a  distress,  and   also  that  sufficient  goods  were 
not  left  upon  the  premises  (o).     It  would  seem  that  it  is  a  question  for 
the  jury  whether  the  removal  be  fraudulent  within  the  statute,  al- 
thouoh  it  be  admitted  at  the  trial  that  the  removal  was  to  avoid  a 
distress  (p).     The  statute  applies  to  the  goods  of  the  tenant  only,  and 
not  to  those  of  a  stranger  or  lodger;  therefore  a  plea  justifying  the 
following  goods  off  the  premises,   and  distraining   them  for  rent  in 
arrear,  must  show  that  they  were  the  tenant's  goods  {q) :   but  the 
assignees  of  a  bankrupt  lessee  are  considered  as  the  actual  tenants  (?')• 
It  is  not  necessary  that  the  party  upon  whose  land  the  goods  are  seized 
should  himself  be  party  or  privy  to  the  fraud  (.s).     The  presence  of  a 
constable  is   required,  and  must  be  stated  in  a  plea  of  justification 
where  doors  or  gates  are  broken  open  (0-     The  presence  of  a  special 
c-onstable  appointed  for  the  occasion  is  sufficient (m).     In  the  metropo- 
litan police  district  any  constable  is  empowered  to  stop  and  detain,  until 
due  inquiry  can  be  made,  all  carts  and  carriages  which  he  shall  find 
employed  in  removing  the  furniture  of  any  house  or  lodging  between 
the  hours  of  eight  in  the  evening  and  six  in  the  following  morr^ing,  or 
whenever  the  constable  shall   have  good  grounds  for  believing  that 
such  removal   is  made  for  the  purpose  of  evading  the  payment  of 
rent  (.r).     Where  goods  fraudulently  removed  and  distrained  on  the 
premises  of  a  third  party  are  rescued  by  him,  it  may  be  a  question 
whether  an  action  for  treble  damages  under  2  Will.  &  M.,  sess.  1,  c.  5, 
s.  4,  for  rescuing  a  distress,  will  lie  against  him(?/). 

By  11  Geo.  2,  c.  19,  s.  3,  "  to  deter  tenants  from  such  fraudulently  iiGeo.2,  c.  19 
conveying  away  their  goods  and  chattels,  and  others  from  loilfuUj/  ^l\^~^lj^ 
(riding  or  assisting  therein  or  concealing  the  same/'  it  is  enacted,  "that  if  fraudulent 
any  tenant  or  lessee  shall  fraudulently  remove  and  convey  away  his  ^^^-^^  ^  Dj^. 
or  her  goods  or  chattels  as  aforesaid,  or  if  any  person  or  persons  shall  tress. 
wilfully  and  knoioingly  aid  or  assist  any  such  tenant  or  lessee  in  such 
fraudulent  conveying  away  or  carrying  off  of  any  part  of  his  or  her 
goods  or  chattels,  or  in  concealing  the  same,  all  and  every  person  or 
persons  so  offending  shall  forfeit  and  pay  to  the  landlord  or  landlords, 
lessor  or  lessors,  from  whose  estate  such  goods  and  chattels  were 
fraudulently  carried  off  as  aforesaid,  double  the  value  of  the  goods  by 

(o)  Parry  v.  Duncan,  7  Biiig.  243  ;  5  M.  v  MariUier,  9  A.  &  E.  457  ;  1  P.  &  D.  354; 

&  P.  19  ;  Moo.  &  M.  533.     See,  however,  Foulger  v.  Taylor,  5  H.  &  N.  210  ;  Smith, 

Gilham  v.  Arkwright,  16  L.  T.  88,  where  it  L.  &  T.  155. 

was  ruled   by  Patteson,  J.  {Parry  v.  Dun-  (r)    Welch  v.  Myers,  4  Camp.  368. 

can  being  cited),  that  it  was   unnecessary  (s)    Williams  v.  Roberts,  7  Exch.  618. 

tor  the  landlord   to  prove  that  a  sufficient  (t)  Rich  v.  Woolley,  7  Bing.  651  ;  5  M.  & 

distress  was  not  left  on  the  premises.  P.  663. 

(p)  John  V.  Jenkins,  1    C.  &    M.  227  ;  3  {u)  Carlwright    v.   Smith,   1    Moo.    &   R. 

Tyr.  170.  284. 

(q'\  Thornton   v.  Adams,  5   M.   &    S.  38  ;  (r)  2  &  3  Vict.  c.  47,  s.  67. 

Postman  v.  Harrell,  6  C.  &  P.  225  ;  Fletcher  (y)  Harris  v.  Thirkell,  20  Law  T.  R.  98. 
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him,  her  or  them  respectively  carried  off  or  concealed  as  aforesaid, 
.  to  be  recovered  by  action  of  debt."     Sect.  4  provides,  "  that  where 
the  goods  and  chattels  so  fraudulently  carried  off  or  concealed  shall 
not  exceed  the  value  of  50^.,  it  shall  and  may  be  lawful  for  the  landlord 
or  landlords,  from  vvhose  estate  such  goods  or  chattels  were  removed, 
his,  her  or  their  bailiff,  servant  or  agent,  in  his,  her  or  their  behalf,  to 
exhibit  a   complaint  in  writing  against  such   offender  or  offenders, 
before  two  or  more  justices  of  the  peace  of  the  same  county,  riding 
or  division  of  such  county,  residing  near  the  place  whence  such  goods 
and  chattels  were  removed,  or  near  the  place  where  the  same  were 
found,  not  being  interested  in  the  lands  or  tenements  whence  such 
goods  were  removed  ;  who  may  summon  the  parties  concerned,  ex-| 
amine  the  fact  and  all  proper  witnesses  upon  oath,  or  if  any  such 
witness  be  one  of  the  people  called  Quakers,  upon  affirmation  required 
by  law ;  and  in  a  summary  way  determine  whether  such  person  or 
persons  be  guilty  of  the  offence  with  which  he  or  they  are  charged ; 
and  to  inquire  in  like  manner  of  the  value  of  the  goods  and  chattels 
by  him,  her  or  them  respectively  so  fraudulently  carried  off  or  con- 
cealed as  aforesaid;  and  upon  full  proof  of  the  offence,  by  order  undei 
their  hands  and  seals,  the  said  justices  may  and  shall  adjudge  the  of 
fender  or  offenders  to  pay  double  the  value  of  the  said  goods  and  chattel; 
to  such  landlord  or  landlords,  his,  her  or  their  bailiff,  servant  or  agent 
at  such  time  as  such  justices  shall  appoint;  and,  in  case  the  offender  oj 
offenders,  having  notice  of  such  order,  shall  refuse  or  neglect  so  tj 
do,  may  and  shall,  by  warrant  under  their  hands  and  seals,  levy  th 
same  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender  of 
offenders ;  and  for  want  of  such  distress  may  commit  the  offender  c 
offenders  to  the  house  of  correction,  there   to  be  kept  to  hard  labou  i 
without  bail  or  mainprize,  for  the  space  of  six  months,  unless  tbf 
money  so  ordered  to  be  paid  as  aforesaid  shall  be  sooner  satisfied. 
Sections  5  &  6  provide,  "  that  it  shall  be  lawful  for  any  person,  wh 
thinks  himself  aggrieved  by  such  order  of  the  said  two  justices,  ib 
appeal  to  the  next  general  or  quarter  sessions  for  the  same  count 
who  may  and  shall  hear  and  determine   such  appeal,  and  give  su( 
costs  to  either  party  as  they  shall  think  reasonable,  whose  determin 
tion  therein  shall  be  final ;"  and   that  "  where  the   party  appealii 
shall  enter  into  a  recognizance  with  one  or  two  sufficient  surety 
sureties  in  double  the  sum  so  ordered  to  be  paid,  with  condition 
appear  at  such  general  or  quarter  sessions,  the  order  of  the  said  t^ 
justices  shall  not  be  executed  against  him  in  the  meantime." 

The  third  section  of  the  above  act  is  so  far  penal,  that  it  is  incu  ■ 
bent,  in  an  action  by  the  landlord  against  a  third  party,  for  assisti ; 
the  tenant  in  such  fraudulent  removal,  to  bring  the  case  by  stit 
proof  within  the  words  of  the  first  section  (z) ;  and  the  landlord  m  t 

(«)  Ante,  401. 
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not  only  prove  that  the  defendant  assisted  the  tenant  in  such  fraudu-  Chapter  X. 
lent  removal,  but  also  that  he  was  privy  to  the  fraudulent  intent  of  ^^^'^•^- 
the  tenant  (a).  But  a  creditor,  with  the  assent  of  his  debtor,  may 
take  possession  of  the  goods  of  the  latter,  and  remove  them  from  the 
premises  for  the  purpose  of  satisfying  a  bona  fide  debt,  without  in- 
curring the  penalty  inflicted  by  the  third  section,  although  the  creditor 
takes  possession,  knowing  the  debtor  to  be  in  distressed  circumstances, 
and  under  an  apprehension  that  the  landlord  will  distrain  (Z»).  In  an 
action  on  that  section  against  the  tenant  for  fraudulently  removing 
his  goods  from  off  the  premises  to  avoid  a  distress  for  rent,  it  is  not 
necessary  to  show  an  actual  participation  in  the  act,  if  the  removal 
was  with  his  privity  (c) ;  and  in  such  a  case  it  seems  that  it  is  imma- 
terial whether  the  removal  took  place  by  night  or  with  any  particular 
concealment.  In  an  action  upon  the  statute  against  a  defendant  for 
aiding  and  assisting  a  tenant  in  removing  and  concealing  his  cattle, 
to  hinder  the  landlord  from  distraining,  the  acts  and  orders  of  the 
tenant  are  admissible  evidence  of  his  own  fraud,  and  of  knowledge  on 
the  part  of  the  defendant,  if  by  other  evidence  he  is  proved  to  have 
contributed  to  the  facility  of  it :  and  circumstances  of  suspicion  may 
be  laid  before  the  jury  to  prove  such  a  fraudulent  co-operation  as  the 
legislature  contemplated ;  and  it  is  not  necessary,  to  support  such  an 
action,  that  it  should  be  proved  that  a  distress  was  in  progress,  or 
about  to  be  put  in  execution,  or  even  contemplated ;  it  is  enough  if 
the  rent  be  shown  to  be  in  arrear,  and  that  the  goods  have  been 
removed  afterwards  (d).  A  variance  in  stating  the  amount  of  rent  in 
arrear  is  immaterial  (e). 

The  fourth  section,  which  gives  a  summary  remedy  before  two  Decisions  on 
magistrates,  provided  the  value  of  the  goods  shall  not  exceed  50/.,  ^*^'^*-*- 
does  not  take  away  the  jurisdiction  of  the  superior  courts  in  cases 
where  the  goods  are  of  less  than  that  value  (/).  And  the  fact  that 
the  landlord  in  the  first  instance  made  his  complaint  before  a  magis- 
trate, will  not  preclude  him  from  afterwards  maintaining  an  action  ; 
for  the  remedy  given  by  that  section  is  cumulative,  and  therefore  the 
landlord  may  elect  at  his  option  which  course  may  be  most  convenient 
to  himself  (^).  Justices  may  determine  whether  the  goods  have 
been  fraudulently  removed,  even  in  cases  where  there  are  conflicting 
claims  to  the  premises  (h).  Justices,  either  of  the  county  from  which 
tenants  fraudulently  remove  goods,  or  of  that  in  which  they  are  con- 

(a)  Brooke  v.  Noakes,  8  B.  &  C.  537  ;   2  (e)  Gwinnett  v.  Phillips,  3  T.  R.  643. 

M.  &  R.  570  ;  Reg.  v.  Justices  of  Radnor,  9  (/)  Horsfall  v.  Davy,  Holt,  147  ;  1  Stark. 

f>ow].  90.  169;   Basten   v.    Carew,  3   B.  &  C.  649;   5 

(6)  Bach  V.  Meats,  5  M.  &  S.  200.  D.  &  R.  558;  Stanley  v.  Wharton,  9  Price, 

(c)  Lister  V,   Brown,  3    D.  &   R.  501  ;    1  301  ;  10  Id.  138 ;  Bromley  v.  Holder,  1  Moo. 

C-&P.121.  &M.  175. 

(rf)  Stanley  v.  Wharton,  9  Price,  301  :  10  (g)  Stanley  v.  Wharton,  10  Price,  138. 

Id.  138;    Woodgate  v.  KnatchbuU,  2  T.  R.  (k)  Coster  \.  Wilson,  S  M.  &  W.  411. 
154. 
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cealed,  may  convict  the  offenders  in  their  own  counties  (i).  The 
goods  need  not  be  enumerated  or  specified  in  the  order  of  the  jus- 
tices; it  is  sufficient  if  they  find  the  value  (^).  The  adjudication  of 
the  justices  is  an  order  and  not  a  conviction,  and  cannot,  therefore, 
hke  a  conviction,  be  returned  to  the  sessions  in  an  amended  form  (/). 
It  must  show  on  the  face  of  it  that  the  party  removing  the  goods  was 
tenant ;  and  that  is  not  sufficiently  shown  by  stating,  that  on  com- 
. plaint  duly,  made,  the  party  was  charged  with  having  fraudulently 
removed  his  goods  from  certain  premises  to  prevent  A.  B.  from  dis- 
training them  for  arrears  of  rent  due  to  him  for  the  said  premises,  and 
that,  it  appearing  that  he  did  so  remove,  kc,  he  is  convicted  thereof. 
It  would  seem,  also,  that  the  order  should  state  that  the  complainant 
was  the  party's  landlord,  or  the  bailiff,  servant  or  agent  of  such  land- 
lord (m).  An  order  of  justices  convicting  a  person  aiding  and  abet- 
ting a  fraudulent  removal  of  goods  to  avoid  a  distress,  must  show 
that  the  defendant  acted  "  wilfully  and  knowingly  "  («).  An  order, 
which  states  that  the  witnesses  were  examined  upon  oath,  is  not  bad 
because  it  omits  to  state  they  were  examined  on  oath  as  to  the  value 
of  the  goods  removed  ;  nor  is  the  warrant  on  such  an  order  invalid 
for  omitting  to  state  that  the  witnesses  were  examined  upon  oath  (o).  , 


(e)  How  impounded. 

Of  Impound-         At  common  law,  when  a  distress  was  made,  the  cattle  or  goods 
mon^Law"*'       were  to  be  kept  in  a  pound;   which  is  nothing  more  than  a  prison  for" 
that  purpose,  and  is  either  overt,  that  is,  public  and  open  overhead,  or 
covert,  that  is,  private  and  covered  or  protected  from  the  rain,  &c.  (p). 
Household  goods  and  other  things  liable  to  damage  from  the  weather,  J 
or  which   may  be  easily  carried   away,  should   be  put  in   a  pound j 
covert  (q).     But  all  animals  distrained  should  regularly  be  put  into  al 
pound  overt,  because  at  common  law  the  owner  was  at  his  peril  tol 
sustain  them,  wherefore  they  ought  to  be  put  into  such  open  place  as 
he  could  resort  to  for   the  purpose  :  and   if  they  were  placed   in 
private  pound,  the  distrainer  was  bound  to  keep  them  at  his  peril  witH 
provision,  for  which  he  had  no  satisfaction,  and  if  they  died  for  wan'j 
of  sustenance,  he  was  considered  answerable  for  them  (r). 

By  12  &  13  Vict.  c.  9"2,  s.  5,  "  every  person  who  shall  impound  o;| 
confine,  or  cause  to  be  impounded  or  confined,  in  any  pound  or  recep 
pounding  Ani-  tacle  of  the  like  nature,  any  animal,  shall  provide  and  supply,  durinn 

vide  Food  and   such  confinement,  a  sufficient  quantity  of  fit  and  wholesome  food  an( 
"Water.  I 

(i)  Rex  V.  Morgan,  Cald.  157. 
{k)  Rex  V.  Rabhitts,  6  D.  &  R.  343;  Burn's 
Justice,  tit.  Distress. 

(I)  Rex  V.  The  Justices  of  Cheshire,  5  B. 
&  Adol.  439  ;  Rex  v.  Bissex,  Burn's  Justice 
by  Chit.  1129  (28th  ed.). 

(w)  Rex  V.  Davis,  5  B.  &  Adol.  551  ;  2 
N.  &  M.  349. 


12  &  13  Vict 
c.  92,  s.  5. 
Persons  im- 


(«)  Reg.  V.  The  Justices  of  Radnorshire, 
Dowl.  99. 

(o)   Coster  v.  Ifilson,  3  M.  &  W.  411. 

(p)  Co.  Lit,  47  b;  3  Blac.  Com.  13  ;  Bui 
len,  142. 

(q)  Co.  Lit.  47b;   Bullen,  143. 

(r)   1    Inst.   4;  Co.   Lit.   47  b;    Bullei ' 
IIJ.' 
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water  to  such  animal ;  and  every  such  person  who  shall  refuse  or    Chapteu  X. 

neglect  to  provide  and  supply  such  animal  with  such  food  and  water   ^^^^'  *' 

as  aforesaid  shall  for  every  such  offence  forfeit  and  pay  a  penalty  of 
twenty  shillings." 

By  sect,  6,  "in  case  any  animal  shall  at  any  time  be  impounded  Sect. 6.   Power 
or  confined  as  aforesaid,  and  shall  continue  confined  without  fit  and  ^°  ^^''"'^  ^®^" 

'       _  sons,  to  supply 

sufficient  food  and  water  for  more  than  twelve  successive  hours,  it  Food  and  Wa- 
shall  and  may  be  lawful  to  and  for  any  person  whomsoever,  from  time  in[po^undedI'''"* 
to  time,  and  as  often  as  shall  be  necessary,  to  enter  into  and  upon 
any  pound  or  other  receptacle  of  the  like  nature  in  which  any  such 
animal  shall  be  so  confined,  and  to  supply  such  animal  with  fit  and 
sufficient  food  and  water  during  so  long  a  time  as  such  animal  shall 
remain  and  continue  confined  as  aforesaid,  without  being  liable  to 
any  action  of  trespass  or  any  other  proceeding  by  any  person  whom- 
soever for  or  by  reason  of  such  entry  for  the  pin-poses  aforesaid :  and 
the  reasonable  cost  of  such  food  and  water  shall  be  paid  by  the  owner 
of  such  animal,  before  such  animal  is  removed,  to  the  person  who 
shall  supply  the  same,  and  the  said  cost  may  be  recovered  in  like 
manner  as  herein  provided  for  the  recovery  of  penalties  under  this 
act." 

By  17  &  18  Vict.  c.  60,  s.  1,  "every  person  who  since  the  passing  17  &  18  Vict. 

of  the  said  act  of  the  twelfth  and  thirteenth  years  of  her  Maiesty  has  ^'^^'  ^'  Ix^^a 
'  J  J       J  penses  ot  tooa 

impounded  or  confined,  or  hereafter  shall  impound  or  confine  as  in  and  Water— 
the  said  act  mentioned,  any  animal,  and  has  provided  and  supplied  or  byVistrainen 
shall  hereafter  provide  and  supply  such  animal  with  food  and  water 
as  therein  mentioned,  shall  and  may  and  he  is  hereby  authorized  to 
recover  of  and  from  the  owner  or  owners  of  such  animal  not  exceed- 
ing double  the  value  of  the  food  and  water  so  already  or  hereafter  to 
be  supplied  to  such  animal,  in  like  manner  as  is  by  the  said  last- 
mentioned  act  provided  for  the  recovery  of  penalties  under  the  same 
act ;  and  every  person  who  has  supplied  or  shall  hereafter  supply 
such  food  and  water  shall  be  at  liberty,  if  he  shall  so  think  fit, 
instead  of  proceeding  for  the  recovery  of  the  value  thereof  as  last 
aforesaid,  after  the  expiration  of  seven  clear  days  from  the  time  of 
impounding  the  same,  to  sell  any  such  animal  openly  at  any  public 
market  (after  having  given  three  days'  public  printed  notice  thereof) 
for  the  most  money  that  can  be  got  for  the  same,  and  to  apply  the 
•  produce  in  discharge  of  the  value  of  such  food  and  water  so  supplied 
as  aforesaid,  and  the  expense  of  and  attending  such  sale  rendering 
the  overplus  (if  any)  to  the  owner  of  such  animal." 

A  distrainer  is  liable  for  any  injury  which  animals  distrained  receive 
in  consequence  of  the  wet,  muddy  or  otherwise  unfit  state  of  the 
pound  at  the  time  of  impounding  (s).     The  distrainer  cannot  tie  or 


i 


-    (s)    Wilder  V.  Specr,  8  A.  &  E.  517  ;   3  N.  &  P.  536  ;   Bignell  v.  Clarke,  5  H.  &  N.  485  ; 
29  L.  J.,  Ex.  257. 
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Chapter  X.    bind  a  beast  in  the  pound,  though  it  be  to  prevent  its  escape  ;  for  any 

'~^—  act  of  his  which  tends  to  the  injury  of  the  thing  distrained  is  done  at 

his  peril  :  but  if  animals  distrained  die  in  the  pound,  without  any 
fault  of  the  distrainer,  in  such  case,  he  who  made  the  distress  shall 
have  an  action  of  trespass,  if  the  distress  was  for  damage  feasant,  or 
may  distrain  again,  if  the  distress  was  for  rent(^).  The  distrainer 
cannot  work  or  use  the  thing  distrained,  whether  it  be  in  pound  overt 
or  covert ;  because  the  distrainer  has  only  the  custody  of  the  thing 
as  a  pledge.  An  exception  to  this  rule  exists  in  respect  to  milch 
kine,  which  may  be  milked  by  the  distrainer,  because  it  may  be 
necessary  to  their  preservation,  and  consequently  of  benefit  to  the 
owner  (u).  A  pound-keeper  is  bound  to  receive  everything  offered  to 
his  custody,  and  is  not  answerable  whether  the  thing  were  legally 
impounded  or  not(y):  an  action  of  trespass,  therefore,  will  not  lie 
against  him  merely  for  receiving  a  distress,  though  the  original  taking 
be  tortious ;  for  the  pound  being  the  custody  of  the  law,  if  the  dis- 
tress be  wrongfully  taken,  the  distrainer  is  answerable,  not  he.  When 
the  cattle  are  once  impounded,  he  cannot  let  them  go  without. a 
replevin  or  the  consent  of  the  party  (:r).  Neither  can  a  pound-keeper 
bring  an  action  if  the  pound  be  broken,  but  it  must  be  brought  by  the 
party  interested  (?/).  If  cattle  are  stolen  from  a  pound  overt,  the 
distrainer  is  not  answerable  for  them,  unless  the  losa  may  be  attri- 
buted to  the  unsafe  and  insufficient  state  of  the  pound  (z). 

By  1  &  2  Ph.  &  M.  c.  12,  s.  1,  no  distress  of  cattle  is  to  be  driven 
out  of  the  hundred,  rape,  wapentake  or  lathe,  where  the  same  is 
taken,  except  it  be  to  a  pound  overt  within  the  same  shire,  nor  above 
three  miles  from  the  place  where  the  same  is  taken,  nor  impounded 
in  several  places,  whereby  the  owner  may  be  constrained  to  sue 
several  replevins,  on  pain  of  forfeiting  to  the  party  grieved  one  hun- 
Sect.  2.  Fee  on  dred  shillings  and  treble  damages.  By  sect.  2,  no  person  shall  take 
for  keeping  in  pound  or  impounding  any  distress  above  fourpence  for 
any  one  whole  distress ;  and  where  less  has  been  used,  there  to  take 
less,  on  pain  of  forfeiting  51.  to  the  party  grieved,  besides  what  he 
should  take  above  fourpence.  On  this  statute  it  has  been  held,  that 
where  lands  lying  in  two  adjoining  counties  were  let  under  one  demise 
at  one  entire  rent,  and  the  landlord  distrained  cattle  in  both  counties 
for  rent  in  arrear,  he  might  chase  them  all  into  one  county ;  but  that 
if  the  counties  had  not  adjoined,  it  would  have  been  otherwise  (a). 
The  offence   created  by  this  statute   for  impounding  a  distress  in  a 


]  &  2  P.  &  M. 

c.  12,  s.  1. 
As  to  the  pro- 
per Pound. 


impounding. 


Decisions. 


(t)  Vasper  v.  Eddows,  1  Salk.  248  ;  1 
Ld.  Raym.  719  ;  12  Mod.  658  ;  Holt,  256. 

(m)  Cro.  Jac.  148;  Bac.  Abr.  tit.  Distress, 
(D.  2). 

(v)  Badkin  v.  Powell,  Cowp.  476,  478; 
Branding  v.  Kent,  1  T.  R.  62. 

(«)  Badkin  v.  Powell,  Cowp.  476,  478. 

(y)  Ibid.  479;   Fitz.,  N.  B.  228  ;  2  Chit. 


PI.  549  (7th  ed.). 

(?)  Fasper  v.  Eddows,  1  Salk.  248;  1 
Ld.  Raym.  719  ;  12  Mod.  658  ;  Holt,  256  ; 
Bullen,  143. 

(a)  Walter  v.  Rumbal,  1  Ld.  Raym.  53;  1 
Salk.  247  i  12  Mod.  76  ;  Woodcraft  v. 
Thompson,  3  Lev.  48  ;  Glmbart  v.  Palah,  2 
Stra.  1272;  Bullen,  145. 


mises. 


PROCEEDINGS  IN  DISTRESS.  409 

vrong  place  is  but  a  single  offence,  and  shall  be  satisfied  with  one    Chapter  X. 

brfeiture,  though  three  or  four  are  concerned  in  doing  the  act,  as  the        ^^cT.'i. 

)ffence  cannot  be  severed  so  as  to  make  each  offender  separately 

iable  to   the   penalty;    the  meaning  of  the  statute   being,  that  the 

Denalty  shall  be  referred  to  the  offence,  not  to  the  person  (b) :  thus 

vhere  three  persons  distrained  a  flock  of  sheep,  and  severally  im- 

)0unded  them  in  three  several  pounds,  it  was  held,  that  they  should 

brfeit  but  one  51.,  and  one  treble  damages  (c).     In  such   an  action 

he  venue  may  be  laid  in  either  county  (d).     The  second  section  does 

lot  extend  to  cases  where  the  goods  are  impounded  on  the  premises 

)y  virtue  of  the  statute  next  mentioned  (e). 

By  11  Geo.  2,  c.  19,  s.  10,  any  person  or  persons  lawfully  taking  li  Geo.  2. 
my  distress  for  any  kind  of  rent  may  impound  or  otherwise  secure  j^  ^o'Jndin 
he  distress  so  made,  of  what  nature  or  kind  soever  it  may  be,  in  such  on  the  Pre- 
>lace,  or  on  such  part  of  the  premises  chargeable  w^ith  the  rent  as  shall 
)e  most  jit  and  convenient  for  the  impounding  and  securing  such  dis- 
ress ;  and  may  appraise,  sell  and  dispose  of  the  same  upon  the  pre- 
mises, in  like  manner,  and  under  the  like  directions  and  restraints  to 
11  intents  and  purposes  as  any  person  taking  a  distress  for  rent  may 
low  do  off  the  premises,  by  virtue  of  2  Will.  &:  M.  sess.l,  c.  5,  or  4 
jeo.  2,  c.  28 ;  and  any  person  or  persons  whatsoever  may  come  and 
;o  to  and  from  such  place  or  part  of  the  said  premises,  where  any 
'listress  for  rent  shall  be  impounded  and  secured  as  aforesaid,  in  order 
0  view,  appraise  and  buy,  and  also  in  order  to  carry  off  or  remove 
he  same  on  account  of  the  purchaser  thereof;  and  if  any  pound- 
breach or  rescous  shall  be  made  of  any  goods  and  chattels,  or  stock 
istrained  for  rent,  and  impounded  or  otherwise  secured  by  virtue  of 
his  act,  the  person  or  persons  aggrieved  thereby  shall  have  the  like 
emedy  as  in  cases  of  pound-breach  or  rescous  is  given  and  provided 
■y  the  said  statute.  The  distrainer  ought  either  to  put  all  the  goods 
'  istrained  into  one  room,  and  keep  possession  of  that  only,  or  to 
emove  such  goods  out  of  the  house  in  the  absence  of  any  consent  to 
he  contrary  ;  but  very  slight  evidence  of  such  a  consent  mil  be  sufR- 
lent  (e).  Two  or  three  rooms  may  be  used,  if  necessary,  as  may 
ppear  most  fit  and  convenient!'/).  It  has  been  held,  that  if  neces- 
ary  to  secure  a  distress  in  a  cottage,  it  might  be  locked  up  so  as  to 
xclude  the  tenant  altogether  {g).  But  it  would  rather  seem  that  the 
indlord  is  never  entitled  to  lock  up  the  whole  of  the  demised  pre- 
lises,  so  as  to  exclude  the  tenant  therefrom,  except  with  his  express 
onsent ;  rather  than  do  that  he  must  remove  the  goods  distrained  (Ji). 

(b)  Rex  V.  Clarke,  Cowp.  612.  (e)    Washhorn    v.   Black,    11    East,    405; 

(c)  Partridge  v.  Naylor,  Cro.  Eliz.480  ;        Tenant  v.  Field,  8  E.  &  B.  336. 
loor,  453.  (/)    Woods  v.  Durrani,  16  M.  &  W.  149. 

id)  Pope  V.  Davis,  2  Taant.  2 52;  2  Camp.  tg)  Cox  v.  Painter,  7  C.  &  P.  767. 

56.  (h)  Smith  V.  Jsh/orth,  29  L.  J.,  Ex.  2-59  , 

(e)  Child  V.    Chamberlain,  5  B.  &  Ado).  Bullen,  147. 
H9  ;  S  N.  &  M.  520. 
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19, 


2  W.  &  M. 

sess.  l,c.  5,s.3 
Corn,  &c.  may 
not  be  re- 
moved. 

1 1  Geo.  2,  c. 
s.  8.  Crops 
when  cut 
must  not  be 
removed. 


2  W.  &  M. 
sess.  l,c.  5,s. 2. 
Notice  and 
Sale  of  Dis- 
tress. 


What  is  a  suf- 
ficient Notice 
of  Distress. 


An  Open  fielH  is  a  sufficient  pound  for  cattle  (i).  The  agent  of  a  land- 
lord went  into  a  field  where  the  tenant's  cattle  were  feedino-,  and 
placing  his  hand  on  one  of  the  beasts,  said  he  distrained  them  edl 
counted  them,  and  took  a  note  of  them,  which  he  left  with  the  tenant, 
and  then  went  away,  doing  nothing  further  with  the  beasts;  the  next 
morning  he  left  with  the  tenant  a  notice,  stating  he  had  distrained  the 
cattle,  and  had  impounded  them  in  the  place  or  places  therein  men- 
tioned, and  the  notice  afterwards  stated  they  were  impounded  "  on 
the  premises :"  it  was  held,  that  this  impounding  was  sufficient  to 
make  a  tender  of  the  rent  and  costs  afterwards  too  late(/). 

Corn  loose  or  in  the  straw,  hay,  &c.  which  is  distrained  by  virtue 
of  2  Will.  &  M.  sess.  1,  c.  5(^),  cannot  be  removed  from  the  pre- 
mises, but  must  be  impounded  where  found  (l). 

Growing  corn,  &c.  distrained  under  11  Geo.  2,  c,  19,  s.  8,  must, 
after  it  is  cut,  be  placed  in  a  proper  place  on  the  premises,  and  cannot 
be  removed  except  in  default  of  there  being  such  proper  place  {m). 

(f )  Notice  of  Distress. 

The  distress,  being  considered  merely  as  a  pledge,  could  not  at  the 
common  law  have  been  sold  (?z) ;  but  by  2  Will.  &  M.  sess.  1,  c.  5, 
s.  2,  where  any  goods  shall  be  distrained  for  rent  reserved  and 
due  upon  any  demise,  lease  or  contract  whatsoever ;  and  the  tenant 
or  owner  of  the  goods  so  distrained  shall  not,  within  five  days  next 
after  such  distress  taken,  and  notice  thereof  (with  the  cause  of  such 
taking)  left  at  the  chief  mansion-house  or  other  most  notorious  place 
on  the  premises,  replevy  the  same ;  in  such  case,  the  person  distraining 
shall,  with  the  sheriff  or  under-sheriff  of  the  county,  or  with  the  con- 
stable of  the  hundred,  parish  or  place  where  such  distress  shall  be 
taken,  cause  the  goods  so  distrained  to  be  apjjraised  by  two  sworn 
appraisers  (whom  such  sheriff,  under-sheriff"  or  constable  shall  swear  to 
appraise  the  same  truly,  according  to  the  best  of  their  understandings), 
and  after  such  appraisement  may  sell  the  same  for  the  best  price  that 
can  be  gotten  for  them,  towards  satisfaction  of  the  rent  and  charges 
of  the  distress,  appraisement  and  sale;  leaving  the  overplus  (if  any) 
in  the  hands  of  the  said  sheriff,  under-sheriff  or  constable,  for  the 
owner's  use.  The  11  Geo.  2,  c.  19,  s.  9,  requires  that  the  tenants 
have  notice  of  the  place  where  the  distress  is  lodged  when  it  is 
removed. 

The  notice  of  distress  must  be  in  writing  (o);  and  its  object  being 
to  enable  the  distrainer  to  sell  under  2  Will.  &  M.  sess.  1,  c.  5,  s.  2 
it  ought  to  inform  the  tenant  or  the  person  whose  effects  are  taker 


(0    Ca>;tlcmnn  v.  Ilirks,  I  C.  &.  M.  2(i(). 
(_/)   Thomas  v.  Harries,  1  M.  ^;  G.  C95 ;   I 
Scott,  N.  R.  .'524;  ante,  3(jl. 
(k)  Ante,  380, 
(0  Sect.  3;   Bulleii,   MI,  iiole  (2);    12 


Q.  B.  674,  where  see  form  of  plea. 
(m)  Ante,  380. 
(«)  Ante,  3.58(c). 
(o)    misoit  v.  Nightingale,  8  Q.  B.  1034. 
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what  goods  are  distrained,  and  the  amount  of  rent  in  arrear(/?).     A 
notice  stated  that  the  distrainer  had  distrained   the  goods,  chattels 
and  things  mentioned  in  the  inventory  thereunder  written,  which  in- 
ventory was — "  one  clock  and  weights,  &c.  &c.,  and  any  other  goods 
and  effects  that  may  he  found  in  and  about  the  said  premises,  to  pay 
the  said  rent,  and  expenses  of"  this  distress :"   held  sufficient,  it  ap- 
pearing that  the  distress  was  in  fact  meant  to  include  all  the  goods 
on  the  premises  (^).     But  where  a  notice   stated  a  distress  of  the 
several  goods   specified   in   the  schedule,   which,  after  enumerating 
certain  goods,  concluded  thus — "  and  all  other  goods  that  may  he  re- 
quired, in  order  to  satisfy  the  above  rent,  together  with  all  necessary 
expenses ;"  it  was  held,  that  this  notice  was  too  vague  and  uncertain 
to  justify  the  sale  of  the  goods  of  a  stranger  which  he  had  deposited 
>n  the  premises  (r).      No  defect  in  the  notice,  nor  even  the  total 
omission  to  give  any  such  notice,  will  render  the  distress  invalid  or 
illegal;  the  notice  is  only  required  by  the  statute  to  entitle  the  land- 
lord to  sell  under  the  distress  (s).     It  is  only  irregular  to  sell  without 
due  notice  (0.     The  notice  need  not  set  forth  at  what  time  the  rent 
became  due  for  which  the  distress  is  made,  nor  the  correct  amount 
of  the  arrears  really  due(?/);  because  the  tenant  is  supposed  to  know 
ill  this,  and  must  tender  the  proper  amount  at  his  peril  (v).      Any 
defect  or  mistake  in  the  notice  on  the  above  or  similar  points  is  im- 
iiaterial,  for  a  man  may  distrain  for  one  cause  and  avow  or  justify  for 
(mother  (u?).     Notice  to  the  owner  of  the  goods  distrained  (not  being 
,he  tenant)  is  sufficient  as  against  him,  unless  a  replevin  has  been 
;ued  by  the  tenant  (x).     In  all  cases  personal  notice  is  sufficient,  and 
ndeed  preferable  to  notice  left  at  the  mansion-house  or  other  noto- 
inus  place,  on  account  of  the  difficulty  of  proof  (x). 

The  landlord  cannot  sell  the  goods  distrained  until  after  the  expi- 
ation of  the  five  days  allowed  by  the  statute  for  the  tenant  to  replevy, 
ind  those  days  must  be  calculated  as  in  other  cases,  inclusively  of  distress 
he  last  and  exclusively  of  the  day  of  taking  and  notice.  Therefore 
vhere  a  distress  is  taken  and  notice  thereof  given  on  a  Saturday,  the 
ive  days  expire  on  the  following  Thursday,  and  the  goods  cannot 
awfully  be  sold  before  Friday  {y).  A  distress  taken  on  Monday  or 
Tuesday  cannot  lawfully  be  sold  until  the  following  Monday  (c).     But 


Time  of  Re- 
moving and 
Selling  the 


(p)  Kcrby  v.  Harding,  6  Exch.  234 ;  20 
..  J.,  Ex    163. 

iq)  Wakeman  v.  Lindsey,  14  Q.  B.  625  ; 
9L.  J.,  Q.  B.  166. 

(r)  Kerb;/  v.  Harding,  supi'a. 

(.0   Trent  V.  Hunt,  9  Exch.  14. 

(0  Lucas  V.  Tarle'on,  3  H.  &  N.  116; 
nison  V.  Nightingale,  8  Q.  B.  1034  ;  Robin- 
on  V.  Waddington,  13  Q.  B.  753. 

(m)  Moss  v.  Gallimore,  1  Doug.  279  j  1 
■mith,  L.  C.  479  (4tli  ed.). 

{v)  Antp,  399 {o). 


(w)  Moss  V.  GaUimore,  1  Doug.  270 ; 
1  Smith,  L.  C.  479  (4th  ed.);  Crowlher  v. 
Raiiisbottom,  7  T.  R.  654  ;  Etherton  v.  Pop- 
plewell,  l^East,  139;  Wootleij  v.  Gregory,  2 
Y.  &  J.  536 ;  Treni  v.  Htait,  9  Exch.  14. 

{x)  Walter  v.  Rumbal,  1  Ld.  Raym.  53  ; 
1  Salk.  247;  12  Mod.  76. 

(y)  Robinson  v.  Waddington,  13  Q.  B. 
753  ;  overriding  Wallace  v.  King,  1  H.  Blac. 
13. 

(s)  Lucas  V.  Tarlelou,  3  H.  &  N.  116. 
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no  action  will  lie  for  selling  too  soon  unless  actual  damage  be  shown  fw). 
The  landlord  should  remove  the  goods  from  the  tenant's  premises  at 
the  end  of  the  five  days  allowed  the  tenant  to  replevy,  or  within  a 
reasonable  time  afterwards,  otherwise  he  may  be  deemed  a  trespasser 
for  keeping  them  there  (z) :  thus  where  A.  entered  under  a  warrant 
of  distress  for  rent  in  arrear,  and  continued  in  possession  of  the  goods 
upon  the  premises  fifteen  days,  during  the  last  four  of  which  he  was 
removing  the  goods,  which  were  afterwards  sold  under  the  distress; 
it  was  held,  that  he  was  liable  to  an  action  of  trespass  for  continuint^ 
on  the  premises,  and  disturbing  the  plaintiff  in  the  occupation  of  his 
house,  after  the  time  allowed  by  law  (a) :  but  a  reasonable  time  after 
the  expiration  of  the  five  days  from  the  time  of  the  distress  is  allowed 
by  law  to  the  landlord   to  remain  on  the  premises  for  appraising 
and  selling  the  goods  distrained  {b).    It  is  usual  for  the  tenant  to  give 
a  consent  for  the  landlord  to  remain  beyond  the  five  days,  as  it  is  for 
the  tenant's  advantage  that  the  goods  be  not  sold,  or,  at  all  events, 
not  sacrificed  by  hurrying  on  the  sale;  if  such  consent  be  given,  it  is 
prudent,  although  not  absolutely  necessary,  to  have  it  in  writing  (c). 
If  a  landlord  has  distrained  for  rent,  but  by  an  arrangement  between 
him  and  the  tenant  does  not  sell  immediately  after  the  five  days,  that, 
is  no  proof  per  se  of  collusion  (c?) :  and  the  request  of  the  tenant  will 
justify  the  landlord  in  detaining  the  goods  of  a  lodger  upon  the  pre- 
mises beyond  the  proper  time  of  selling,  if  he  did  not  know  which 
were  the  goods  of  the  lodger,  and  which  were  those  of  the  tenant  (e). 
Standing  corn  and  growing  crops,  seized  as  a  distress  for  rent,  cannot 
be  sold  before  they  are  ripe,  for  the  tenant  may  tender  the  rent  before 
they  are  ripe(/).     But  no  action  can  be  maintained  for  selling  them 
prematurely,  if  the  jury  find  that   the  tenant  thereby  sustained  no 
damage  (^). 


(g)  Aj)prais€ment  and  Sale. 

By  and  before         Before  the  distress  can  be  sold,  it  must  be  appraised  by  two  sworn 

praisers'are  to    ^Ppi^^isers  {h),  who  must  be  reasonably  competent,  but  need  not  be 

be  sworn.  professional  appraisers  (i) :    it  must  not   be  appraised   by  the  party 

making  it  (A),  as  it  is  illegal  to  swear  the  person  who  distrains  as  one 

of  the  appraisers  {I),  for  he  is  interested   in  the  business :   and  the 


{y)  Lucas  v.  Tarkton,  S  H.  &  N.116; 
Rodgers  v.  Parker,  18  C.  B.  112. 

(2)  Griffin  V.  Scott,  2  Stra.  717;  3  Ld. 
Raym.  1424. 

( a )  Winterhourne  v.  Morgan,  1 1  East,  395 ; 
2  Camp.  117,  n. ;  Etherton  v.  Popplewell,  1 
East,  139. 

(6)  Pitt  V.  Shew,  4  B.  &  A.  208. 

(c)  See  the  form.  Chap.  XXX. 

(d)  Harrison  v.  Barry,  7  Price,  690. 

(e)  Fisher  v.  Algar,  2  C.  &  P.  374. 

(/)  Owen  V.  Leigh,  3  B.  &  A.  470; 
Prcudlove  v.  Twemlow,  1  Cr.  &  M.  326;  3 


Tyr.  260. 

\g)  Lucas  V.  Tarleton,  3  H.  &  N.  1'6; 
Rodgers  v.  Parker,  18  C.  B.  112. 

{h)  2  Will.  &  M.  sess.  1,  c.  5,  s.  2 ;  ante, 
410  ;  Allen  v.  Flicker,  10  A.  &  E.  640;  4 
P.  &  D.  735  ;  Bishop  v.  Bryant,  6  C.  &  P. 
484. 

(j)  Roden  v.  Eyton,  6  C.  B  427  ;  Clarke 
V.  Holford,  2  C.  &  K.  540  ;  Child  v.  Cham- 
berlain, 6  C.  &  P.  213. 

{k)   Westwoodx.  Cowne,  1  Stark.  172. 

{j)  A'ldreivs  V.  Riiisell,  Bull.  N.  P.  81. 
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atute  says  that  he,  with  the  sheriff,  «&:c.,  shall  cause  the  goods  to  be    Chapter  X. 

ppraised  by  two  sworn  appraisers.     A  landlord,  who  was  a  broker,       ^^^"^^  ^' 

aving  distrained  goods  for  rent,  was  sworn  one  of  the  appraisers, 

nd  together  with  another  broker  valued  them  to  the  plaintiff,  who 

ecame  the  purchaser  according  to  such  valuation ;  it  was  held,  that 

le  sale  was  irregular  (tw).     It  has  been  held,  that  if  the  tenant,  to 

ive  expense,  requests  that  appraisers  may  not  be  called  in,  and  in 

jnsequence  the  broker  who  made  the  seizure  values  the  goods,  the 

>nant  cannot  in  an  action  complain  of  that  which  was  done  as  an  irre- 

ularity  (n).     It  was  formerly  laid  down,  that  the  appraisers  need  be 

,vorn  only  by  the  constable  of  the  hundred  in  which  the  distress  is 

npounded :    but  it  has  been  recently  held,  that  the  appraiser  of  a 

istress  must  be  sworn  before  the  constable  of  the  parish  where  it  is 

iken  ;    as  the  constable   of  the   adjoining  parish  cannot  interfere, 

lough  the  proper  constable  is  not  to  be  found  when  wanted  (o). 

The  constable  must  attend  with  the  appraisers  at  the  time  of  the  Actof  Ap- 
ppraisement,  and  must  swear  them  before  they  make  it  ( p) ;  he  V^^^^'"'*""^- 
iually  indorses  a  memorandum  of  his  having  done  so  upon  the 
iventory  (7).  Such  a  memorandum  is  not  an  affidavit,  but  a  mere 
ote  of  the  fact  of  the  oath  having  been  administered,  and  therefore 
eed  not  be  stamped  (r).  Having  been  sworn,  the  appraisers  proceed 
)  appraise  the  goods,  and  usually  write  their  appraisement  upon  the 
iventory  (5). 

By  55  Geo,  3,  c.  184,  Sched.,  Part  I.,  the  stamp  on  an  Stamp  on  Ap- 

,  ,    .  p     1  1        •  1  praisciTient. 

ppraisement,  where  the  amount  of  the  valuation  does  not 

Kceed  50/.,  is £0     2     6 

if  it  exceeds  50Z.  but  does  not  exceed  100/ 0     5     0 

if  it  exceeds  100/.  but  does  not  exceed  200/.     ...     0  10     0 

if  it  exceeds  200/.  but  does  not  exceed  500/ 0  15     0 

and  if  it  exceeds  500/ 100 

Where  goods  are  distrained,  and  at  the  end  of  the  five  days  ap- 
raised  but  not  sold,  the  act  of  appraisement  does  not  take  away  the 
;nant's  right  to  replevy  them  {i). 
Before  any  sale   takes   place,   the  county  court   registrar's   office  ModeofSel- 
lould  be  searched  to  see  if  the  goods  have  been  replevied  ;  if  that  is  ji"frained  °" 
ot  the  case,  and  the  rent  and  charges  remain  unpaid  at  the  end  of 
le  five  days  allowed  by  law,  the  goods  should  be  sold  for  the  best 
rice  which  can  be  got  for  them.     If  the  distress  is  for  less  than  20/., 
person  selling  the  goods  by  auction  need  not  have  an  auctioneer's 

(m)  Lyon  v.  VVeldon,  2  Bing.  334;  9  Moo.  (/))  Kenvey  v.  May,  1  Moo.  &  R.  56. 

29.  {q)  See  the  form,  Chap.  XXX. 

(n)  Bishop  V.  Bryant,  6  C.  &  P.  484.  {r)  Dunn  v.  Lowe,  4  Bing.  193  ;   12  Moo. 

(o)  Avevell  v.   Croker,  Moo.  &   M.  172;  407. 

.ted  18  C.  B.  112;    Wallace  v.  King,  1  H.  («)  See  the  form,  Chap.  XXX. 

lac.  13  ;    Walter  v.  Rumhall,  4  Mod.  390  ;  (f)  Jacob  v.  Kiyjg.  5  Taunt.  451 :  1  Marsh. 

Ld.  Raym.  53  ;   1  Salk.  247.  135. 
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Chapter  X.    licence  (?;).    It  seems  that  there  is  no  order  required  by  law  to  be- 
' observed  on   the   sale   of  goods   distrained, — as  that  beasts   of  the 


plough  should  be  postponed  to  other  goods  (x).  Where  the  goods 
have  been  valued,  it  is  not  unusual  for  the  appraisers  to  buy  them  at 
their  own  valuation;  a  receipt  for  the  amount  at  the  bottom  of  the  in- 
ventory, witnessed  by  the  person  who  swore  them,  is  usually  con- 
sidered a  sufficient  discharge :  but  if  the  distress  be  of  considerable 
value,  it  is  more  advisable  to  have  a  proper  bargain  and  sale  between 
the  landlord  and  the  person  who  swears  them,  the  appraisers  and  pur- 
chasers, for  the  better  proof  of  the  transaction  afterwards.  A  distress 
sold  at  the  appraised  value  is  intended  to  have  been  sold  at  the  best 
price,  since  the  law  relies  upon  the  appraisers  having  been  sworn  (y): 
it  has,  however,  been  held,  that  upon  a  count  for  not  selling  goods 
distrained  at  the  best  prices,  the  plaintiff  may  go  into  evidence  to 
show  that  the  goods  were  allowed  to  stand  in  the  rain,  and  that  they 
were  improperly  allotted  (2:).  If  a  tenant  is  under  a  covenant  not  to 
carry  hay  and  straw  off  the  premises,  the  landlord  is  not  entitled  to 
sell  hay  and  straw  that  he  has  taken  as  a  distress,  subject  to  a  con- 
dition that  the  purchaser  shall  consume  it  on  the  premises  (a).  Where 
goods,  which  were  on  the  tenant's  lands,  were  sold  under  a  distress 
with  a  condition,  to  which  the  tenant  was  a  party,  that  they  might 
remain  on  the  land  up  to  a  certain  day,  and  that  the  buyer  might 
enter  and  take  the  goods,  the  tenant  cannot  revoke  this  licence  to 
enter  on  the  land  (Z>).  But  such  a  licence  is  not  implied  by  law, 
though  the  goods  may  have  remained  on  the  land  with  the  tenant's 
assent  (c).  The  whole  produce  of  the  sale  may,  if  necessary,  be  ap- 
plied in  or  towards  satisfaction  of  the  rent  and  expenses  of  the  dis- 
tress; but  if  the  produce  be  more  than  sufficient  for  that  purpose,  the 
residue  should  be  left  in  the  hands  of  the  sheriff,  under-sheriff  or  con- 
stable— usually  the  latter — for  the  use  of  the  owner  of  the  goods  dis- 
trained (t/).  And  if  the  goods  have  been  removed  for  sale,  the  surplus 
thereof  remaining  unsold  (if  any)  should  be  returned  to  the  premises 
from  which  they  were  taken  (e). 

(h)  Expenses  of  Distresses. 
S7Geo.  3,c.93,       By  57  Geo.  3,  c.  93,  for  regulating  the  costs  of  distresses  levied  for 
\\l!jre  Disr"esT  Payment  of  small  rents,  after  reciting  that  divers  persons  acting  as 
fur  20/.  01  less,  brokers,  and  distraining  on  the  goods  and  chattels  of  others,  or  em- 

(d)  8  &  9  Vict.  c.  ITi,  s.  5.  709  ;  Roden  v.  Eytoii,  6  C.  B.  427- 

(x)  Jmner  v.  Yulland,  6  Price,  5  ;  2  Chit.  (Z,)    Wood  v.  Manley,   II  A.   8:  E.  34;  3 

167.  P.  &  D.  5  ;   Wood  V.  Leadhitter,  13  M.  &  W. 

(«/)    ^Valter  v.  Riimbal,  1  Ld.  Rayrn.  53;  838. 

12  Mod.  76  ;    1  Salk.  247  ;   Bulieii,  160.  (c)    WilUams  v.  Morris,  8  M.  &  W.  488. 

(a)  Poynter  v.  Buckley,  5  C.  &  P.  512.  {d)  Post,  417  (i). 

{a)  Ridgway   v.   Lord  Stafford,  6    Excli.  {e)  Evans  v.  fVright,  2  H.  &  N.  527 ;  27 

401' :   overruling  Jbbey  v.  Fetch,  8  M.  &  W.  L.  J.,  Ex.  50. 
419;  and   see  Fruiher  v.  Lee,  10  M.  &  W. 
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lijyeci  ill  the  course  of  sucli  distresses,  had  of  late  made  excessive    Chapter  X. 
harges,  to  the  great  oppressfon  of  poor  tenants  and  others,  and  that       "  '^^^'  '' 

was  expedient  to  check  such  practices,  it  was  enacted,  sect.  1,  "  that 
o  person  making  any  distress  for  rent,  where  the  sum  demanded  and 
ue  shall  not  exceed  201.  for  and  in  respect  of  such  rent,  nor  any  per- 
3n  whatsoever  employed  in  any  manner  in  making  such  distress,  or 
oing  any  act  whatsoever  in  the  course  of  such  distress,  or  for  carry- 
,ig  the  same  into  effect,  shall  have,  take  or  receive  out  of  the  produce 
f  the  goods  or  chattels  distrained  upon  and  sold,  or  from  the  tenant 
istrained  on,  or  from  the  landlord,  or  from  any  other  person  what- 
jever,  any  other  or  more  costs  and  charges  for  and  in  respect  of  such 
i?^tress,  or  any  matter  or  thing  done  therein,  than  such  as  are  fixed 
ad  set  forth  in  the  schedule  hereunto  annexed  (/),  and  appropriated 
)  each  act  which  shall  have  been  done  in  the  course  of  such  distress; 
lid  no  person  or  persons  whatsoever  shall  make  any  charge  for  any 

t,  matter  or  thing  mentioned  in  the  schedule,  unless  such  act  shall 
ave  been  really  done." 

By  sect.  2,  if  any  person  shall  in  any  manner  levy,  take  or  receive  Sect.  2.  Re- 

om  any  person  whatsoever,  or  retain  or  take  from  the  produce  of  ^^^.^  ^°'"  ^^' 

,  .  ^  tortioii. 

ny  goods  sold  for  the  payment  of  such  rent,  any  other  or  greater 
)sts  and  charges  than  are  mentioned  and  set  down  in  the  schedule, 
r  make  any  charge  whatsoever  for  any  act,  matter  or  thing  raen- 
oned  in  the  schedule,  and  not  really  done,  the  party  aggrieved  by 
ich   practices  may  apply  to  any  one  justice  of  the  peace  for  the 
3unty,  city  or  town,  and  acting  for  the  division  where  such  distress 
lall  have  been  made,  or  in  any  manner  proceeded  in,  for  redress ; 
hereupon  such  justice  shall  summon   the  person  complained  of  to 
ppear  before  him,  and  shall  examine  into  the  matter  of  such  com- 
ilaint,  and  hear  the  defence  of  the  person  complained  of;  and  if  the 
ict  shall  appear  to  such  justice,  he  shall  order  and  adjudge  treble  the 
uount  of  the  monies  so  unlawfully  taken,  to  be  paid  by  the  person 
J  having  acted,  to  the  party  who  shall  have  made  complaint  thereof, 
)gether  with  full  costs ;  and,  in  case  of  non-payment,  shall  issue  his 
arrant  to  levy  the  same  by  distress  and  sale  of  the  goods  and  chat- 
Is  of  the  party  ordered  to  pay,  rendering  the  overplus  (if  any)  to  the 
wner;  and  in  case  no  sufficient  distress  can  be  had,  he  shall  commit 
le  party  to  prison,  there  to  remain  until  such  order  or  judgment  be 
itisfied. 
Sect.  4  provides,  that  nothing  therein  contained  shall  empower  such  Sect.  4.  Pro- 
istice  to  make  any  order  or  judgment  against  the  landlord  for  whose  of^Landlord"*^ 
enefit  any  such  distress  shall  have  been  made,  unless  such  landlord 
lall  have  personally  levied  such  distress;  and  that  no  person  who 
lall  be  aggrieved  shall  be  barred  from  any  legal  or  other  suit  or 
imedy  which  he  might  have  bad  before  the  passing  of  the  act,  ex- 

(/)  Post,  41G. 
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Chapter  X. 
Sect.  4. 


Schedule  of 
Expenses 
for  Distresses 
not  exceeding 
20/. 


Costs  of  Dis- 
tresses for  more 
than  20/. 


57Geo.3,c.93, 
s.  6.     Copy 
of  Broker's 
Charges  to  be 
delivered  to 
the  Party  dis- 
trained on. 


7  &  8  Geo.  4, 
c  17.  Expenses 
of  Distresses 
for  Rates  and 
Taxes  not  ex- 
ceeding 20/. 


as 

fol 

s. 

d. 

3 

0 

2 

6 

0  10     0 


for 


more 


cepting  so  far  as  such  complaint  shall  have  been  determined  by  the 
order  and  judgment  of  the  justice,  and  which  may  be  given  in  evi- 
dence under  the  plea  of  the  general  issue  in  all  cases  where  the  matter 
of  such  complaint  shall  be  made  the  subject  of  any  action. 

The  schedule  of  expenses  referred  to  in  the  above  act  is 
lows: —  £ 

Levying  distress 0 

Man  in  possession,  per  day 0 

Appraisement,  whether  by  one  broker  or  more,  6d.  in 
the  pound  on  the  value  of  the  goods. 

Stamp,  the  lawful  amount  thereof. 

All  expenses  of  advertisements,  if  any  such  .     .     . 

Catalogues,  sale  and  commission,  and  delivery  of  goods. 
Is.  in  the  pound  on  the  net  produce  of  the  sale. 

The  statute  does  not  apply  to  a  case  of  a  distress  taken 
than  20/.,  though  made  upon  goods  which  are  appraised  at  and  sold 
for  less  than  20/.  (/). 

Where  the  sum  distrained  for  exceeds  20/.,  the  above  act  does  not 
apply,  but  the  only  rule  is  that  the  charges  must  be  reasonable  ((/). 
It  is  to  be  regretted  that  some  reasonable  scale  of  charges  in  such 
cases  has  not  been  sanctioned  by  the  legislature,  to  prevent  extortion, 
and  because  tenants  ought  to  know  accurately  how  much  to  tender 
(with  the  arrears  of  rent)  for  the  expenses  of  the  distress.  The  general 
practice  appears  to  be,  to  charge  Is.  in  the  pound  for  the  levy,  and 
2s.  6d.  per  day  for  the  man  in  possession,  if  the  tenant  keep  him,  and 
3s.  6d.  per  day,  if  he  keep  himself  (A),  besides  the  usual  charges  for 
appraisement,  advertisements,  catalogues,  &c.  The  1  &  2  Phil.  &  M. 
c.  12,  s.  2{i),  allowing  only  4c?.  for  impounding  any  one  whole  dis- 
tress, does  not  extend  to  cases  where  the  goods  are  impounded  on  the 
premises,  pursuant  to  11  Geo.  2,  c.  19,  s.  10  (J). 

By  57  Geo.  3,  c.  93,  s.  6,  "  every  broker  or  other  person  who  shall 
make  and  levy  any  distress  whatsoever  shall  give  a  copy  of  his 
charges,  and  of  all  the  costs  and  charges  of  any  distress  whatsoever, 
signed  by  him,  to  the  person  or  persons  on  whose  goods  and  chattels 
any  distress  shall  be  levied,  although  the  amount  of  the  rent  demanded 
shall  exceed  the  sum  of  twenty  pounds."  This  section  does  not  appljf 
where  the  goods  have  not  been  sold  (A),  and  where  it  does  apply,  thf 
landlord,  not  personally  interfering  in  the  distress,  is  not  liable  for  th( 
omission  of  the  broker  to  give  a  copy  of  his  charges  (/). 

By  7  &  8  Geo.  4,  c.  17,  "  all  the  rules,  regulations,  clauses,  pro 


i 


(/)  Child  V.  Chamberlain,  5  B.  &  A.  1049  ; 

N.  &  M.  520;  6  C.  &  P.  213. 

(^1  Li/on  V.  Tomkies,  1  M,  &  W.  603. 

(h)  Bullen,  164,  165. 

(i;  Ante,  408. 


O")  Ante,  409.  | 

(/c)  Hills  V.  Street,  5  Bing.  39. 
(/)  Hart  V.  Leach,  1  M.  &  W.  560;  Tyi 
&  Gr.  1010  ;   Bullen,  165. 


PROCEEDINGS  IN  DISTRESS.  417 

visions,  penalties,  matters  and  things  in  the  above  act  (»«)  contained,    Chapter  X. 

S  FCT     4* 

shall  extend  and  be  construed  to  extend,  and  shall  be  applied  and  put  — — 


in  execution — so  far  as  the  same  are  applicable  and  capable  of  being- 
put  in  execution — with  respect  to  any  distress  or  levy  which  shall  be 
made  for  any  land  tax,  assessed  taxes,  poor's  rates,  church  rates, 
tithes,  highway  rates,  sewer  rates  or  any  other  rates,  taxes,  impo- 
sitions or  assessments  whatever,  in  all  cases  where  the  sum  demanded 
and  due  for  or  in  respect  of  such  taxes,  rates,  tithes,  assessments  or 
impositions,  shall  not  exceed  the  sum  of  twenty  pounds ;  and  in  all 
cases  where  the  whole  of  the  several  sums  sought  to  be  levied  by  dis- 
tresses taken  for  different  purposes  at  the  same  time  shall  not  exceed 
the  sum  of  twenty  pounds;  and  that  such  costs  and  charges,  and  no 
other,  shall  be  taken  and  payable  as  the  costs  and  charges  of  the  levy 
and  disposition  of  such  distresses;  and  that  all  such  proceedings  shall 
and  may  be  had  and  taken  against  any  and  every  person  transgressing 
the  regulations  of  the  said  act,  in  the  levying  or  distraining  for  any 
such  taxes,  rates,  impositions  or  assessments;  and  all  such  persons 
shall  be  liable  to  and  shall  incur  such  and  the  like  penalties  as  by  the 
said  act  are  directed,  required  and  imposed,  with  respect  to  persons 
making  any  distress  for  rent  contrary  to  the  directions  of  the  said  act; 
and  that  in  any  order  or  judgment  of  any  justices  before  whom  any 
complaint  shall  be  preferred  in  consequence  of  this  act,  such  order 
shall  be  expressed  to  be  made  upon  a  complaint  for  the  breach  of  the 
said  recited  act  as  amended  by  this  act,  and  that  the  said  recited  act 
and  this  act  shall  be  taken  and  construed  together  as  one  act  to  all 
intents  and  purposes  whatsoever." 

(i)  Surplus  Proceeds  and  unsold  Goods. 
By  2  Will.  &  M.  sess.  1,  c.  5,  s.  2,  landlords  are  authorized,  after  2  W.  &  M. 
giving  five  days'  notice  of  the  distress  (n),  to  cause  the  goods  and  overplus  of 
phattels  distrained  to  be  appraised  and  sold  (o),  "  towards  satisfaction  Distress  for 
Df  the  rent  for  which  the  said  goods  and  chattels  shall  be  distrained, 
jind  of  the  charges  of  such  distress,  appraisement  and  sale,  leaving  the 
n^eiylus  {if  any)  in  the  hands  of  the  said  sheriff,  under-sheriff  or  con- 
, stable,  for  the  owner's  use."     If  the  overplus  be  not  so  left,  and  the 
i.enant  or  owner  of  the  goods  thereby  sustains  actual  damage  (but  not 
)therwise),  a  special  action  on  the  case  is  maintainable  (p),  but  not  an 
iction  for  money  had  and  received  to  recover  the  amount  of  such 
iverplus  (q).     The  "  overplus"  means  what  remains  after  payment  of 
he  rent,  and  the  reasonable  charges  of  the  distress,  which  may  be 

(m)  57  Geo.  3,  c.  93  ;  ante,  414.  (q)   Yates  v.  Eastwood,  6  Exch.  805  ;  20 

(n)  Ante,  410(f).  L.  J.,  Ex.  303;  Evans  v.  Wright,  2  H.  & 

(o)  Ante,  412  (g).  N.  527  ;  27  L.  J.,  Ex.  50  ;  2  Chit.  PI.  544 

(p)  Lyonv.  Tomkks,   1    M.  &   W.   603;  (7th  ed.). 
5ullen  &  L.  PI.  192. 
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Chapter  X.    questioned  in  such  special  action  (?•).     Whether  the  amount  deducted 
Sect.  4  .  . 

for  rent  can  be  questioned  in  such  action,  is  not  clear.     Although  the 


tenant  or  owner  of  the  goods  has  received  the  balance  from  the 
broker,  it  is  a  question  for  the  jury  whether  it  was  accepted  in  full 
satisfaction ;  and  if  not,  then  whether  it  was  sufficient  to  satisfy  the 
real  balance  (s).  Where  goods  distrained  for  rent  in  arrear  have  been 
removed  to  a  convenient  place  for  sale,  and  sufficient  sold  to  satisfy 
the  distress,  including  the  expenses,  the  proper  course  is  for  the 
broker  to  leave  the  surplus  money  with  the  sheriff,  under-sheriff  or 
Surplus  unsold  constable  (generally  the  constable),  and  return  the  surplus  goods  to 
the  premises  from  whence  he  took  them  {t). 


Goods. 


17  Car.  2,  c. 
s.  4.  Where 
Second  Dis- 
tress may  be 
made. 


7, 


Sect.  5. — Second  Distress. 

By  17  Car.  2,  c.  7,  s.  4,  in  all  cases  where  the  value  of  the  cattle 
distrained  shall  not  be  found  to  be  of  the  full  value  of  the  arrears  dis- 
trained for,  the  party  to  whom  such  arrears  are  due,  his  executors  or 
administrators,  may  from  time  to  time  distrain  again  for  the  residue 
of  the  said  arrears.  But  a  second  distress  cannot  be  justified,  where 
there  is  enough  which  might  have  been  taken  upon  the  first  distress, 
if  the  distrainer  had  then  thought  proper ;  for  it  was  his  folly  that  he 
did  not  take  sufficient  at  first  iu) ;  and  a-  man  who  has  an  entire  duty 
(as  rent,  for  example)  shall  not  split  the  entire  sum,  and  distrain  for 
one  part  of  it  at  one  time,  and  for  the  other  part  of  it  at  another  time, 
and  so  toties  quoties  for  several  times;  for  that  is  great  oppression (t?). 
And  therefore  trespass  or  trover  will  lie  against  a  landlord  for  the 
goods  taken  on  a  second  distress,  where  he  might  have  taken  sufficient 
on  the  first,  or  where  he  has  voluntarily  abandoned  it  {x).  Or  the 
plaintiff  may  declare  specially  (y).  So  where  a  landlord,  having  dis- 
trained a  tenant  who  had  committed  an  act  of  bankruptcy,  withdrew 
the  distress  in  consequence  of  a  creditor  of  the  tenant  stating  that  he 
was  proceeding  in  bankruptcy  against  the  tenant,  and  warning  the 
landlord  not  to  sell,  it  was  held,  that  such  notice  or  warning  ought  to 
have  been  treated  with  contempt,  and  that  a  second  distress  was 
illegal  {z).  If  a  man,  however,  seize  for  the  whole  sum  that  is  due  to 
him,  and  only  mistake  the  value  of  the  goods  seized,  which  may  be  of 
uncertain  or  imaginary  value,  as  pictures,  jewels,  race-horses,  &c., 
there  is  no  reason  why  he  should  not  afterwards  complete  his  execu- 
tion by  making  a  further  seizure  (a).     So  if  he  withdraw  the  distress 


(r)  Lyon  v.  Tomldes,  1  M.  &  W.  60,3; 
Knight  V.  Egerton,  7  Exch.  407  (5th  issue, 
and  verdict  therein). 

(s)  Li/oH  V.  Tomk'tes,  1  M.  &  W.  603. 

(0  Evans  v.  iVright,  2  H.  &  N.  527;  27 
L.  J.,  Ex.  50. 

{u)  Com.  Dig.  Distress  (A.  1). 

(«)  Gamhrell  v.  The  Earl  of  Falmouth,  4 
A.  &  E.  73  ;  Leai-  v.  Caldecoti,  4  Q.  B.  123  ; 
3  G.&  D.  491. 


(x)  Smith  \.  Goodwin,  4  B.  &  Add.  413; 
Dawson  v.  Cropp,  1  C.  B.  961  ;  3  D.  8f  L. 
225. 

(y)  Bullen  &  L.  PI.  188  ;  Lear  v.  Calde- 
coti, 4  Q.  B.  123  ;  Smith  v.  Goodwin,  4  B.  & 
Adol.  413;  Piggott  v.  Birtles,  1  M.Si'^'- 
441. 

(«)  Baggev.  Mawby,  8  Exch.  641. 

{a)  Htitchins  v.  Chambers,  1  Burr.  579;  1 
Wnis.  Saund.  201,  n.  1. 
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at  the  request  of  the  tenant  and  for  his  accommodation,  or  is  induced    ChaptfrX. 

to  do  so  by  a  false  statement  made  by  the  tenant  (b).     So  if  he  be ^' 

forcibly  prevented  by  the  tenant  from  selling  the  goods  distrained,  or 
from  delivering  them  to  the  purchaser,  whereby  the  distress  is  de- 
feated (c).  Where  a  man  put  in  possession  under  a  distress  left  the 
house  for  a  purpose  not  necessary,  but  reasonably  convenient,  for  a 
short  time,  and  being  forcibly  kept  out,  broke  open  the  outer  door : — 
held,  that  there  was  not  an  abandonment  of  the  distress,  and  that  he 
was  justified  in  breaking  open  the  outer  door  for  the  purpose  of  re- 
entering (^).  So  merely  permitting  the  tenant  to  remove  the  goods 
for  a  temporary  purpose  does  not  amount  to  an  abandonment  of  the 
distress,  and  the  landlord  may  re-take  possession  (e).  But  the  re- 
entry in  such  cases  does  not  amount  to  a  second  distress;  it  is  merely 
a  continuance  of  the  original  taking.  If  a  plaintiff  in  replevin  be  non- 
suited, the  defendant  may  again  distrain  the  same  goods  for  rent  sub- 
sequently accrued,  previously  to  executing  his  retorno  habendo,  with- 
out waiving  his  action  against  the  sureties  on  the  bond  (/).  Where 
to  a  cognizance  for  rent  in  arrear  there  was  a  plea  in  bar,  that  the 
defendant,  on  a  former  occasion,  made  a  distress  for  the  same  rent, 
and  took  goods  liable  to  distress  sufficient  to  discharge  the  rent  in 
arrear  and  the  costs  of  the  distress,  and  might  thereby  have  paid  the 
arrears  of  rent,  but  neglected  so  to  do,  and  wrongfully  made  a  second 
distress  for  the  same  rent;  it  was  held  ill  on  special  demurrer,  assign- 
ing for  cause  that  the  plea  did  not  show  that  the  rent  was  satisfied  by 
the  former  distress  (^7).  And  where  to  an  avowry  by  executors,  for 
rent  due  in  the  lifetime  of  their  testator,  there  was  a  plea  in  bar  that 
the  testator  took  as  a  distress  for  the  same  rent  goods  of  a  sufficient 
value  to  satisfy  such  rent  and  the  costs  of  taking  the  distress ;  it  was 
held  insufficient,  as  it  should  have  shown  that  such  distress  produced 
a  satisfaction  of  the  rent  (h). 

Sect.  6. — Rescue  and  Poundbreach. 
Rescue  is  where  the  owner,  or  other  person,  by  force  takes  away  a  wiiat  amounts 
thing  distrained  from  the  person  distraining,  after  the  latter  has  been  "*  ^  Rescue, 
actually  in  possession ;   but  if  he  never  in  fact  had  possession — as 
when  disturbed  in  making  the  distress — it  is  no  rescue  (z).     It  is  also 
called  rescous,  from  recourser  (recuperare),  to  take  from — recover.    It 
is  defined  by  Lord  Coke  to  be  a  taking  away  and  setting  at  liberty 
[against  law  a  distress  taken,  or  a  person  arrested  by  the  process  or 

(b)  WooJlaslon,   app.,  Stafford,   resp.,   15  (/)  Hefford  \.  Alger,  \  Taunt.  218. 

B.  278  ;  ante,  401  {h).  \g)  Hndd  v.  Ravenor,  2  B.  &  B.  662  ;   5 

(c)  Lee  V.  Cooke,  2  H.  &  N.  584;  3  Id.  Moo.   542  ;   Dawson  v.  Cropp,  1  C.  B.  961  ; 
03;  27  L.J. ,  Ex.  337.  3  D.  &  L.  225. 

(d)  Bannister  v.  Ih/de,  29    L.   J.,    Q.  B.  (/;)   Lingham  v.  Warren,  2  E.  &  B.  36  ;  4 
41  ;  6  Jur.  N.  S.  17l'.  Moo.  409  :  Bullen,  206. 

(e)  Kerhy  v.  Harding,  6  Exch.  234  ;  20  («)   Bull.  N.  P.  Si. 
-J.,  Ex.  162. 
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Chapter  X.    course  of  law  (A).     If  cattle  distraiued  o-o  on  to  the  premises  of  the 

'— —  owner  while  being  driven  to  the  pound,  and  he  refuse  to  deliver  them 

up  upon  demand  by  the  distrainer,  it  is  a  rescue  in  law  (Z):  but  where 
the  plaintiff"  distrained  the  defendant's  cattle  damage  feasant,  and  went 
to  apprize  the  defendant,  and  during  his  absence  the  cattle  escaped 
for  half  an  hour  into  the  defendant's  grounds,  from  whence  the  plain- 
tiff on  his  return  drove  them  to  his  own  yard ;  it  was  held,  that  the 
defendant  having  taken  them  from  thence,  it  was  no  rescue  (»i). 
Where  the  landlord  employed  a  sheriff"s  officer,  who  took  possession 
under  the  distress,  and  then,  on  receiving  a  fi.  fa.,  sold  the  goods 
under  it,  this,  though  done  by  the  same  person,  is  a  rescue  and  pound- 
breach (n).  The  following  facts,  however,  were  held  insufficient  to 
enable  the  plaintiff"  to  maintain  an  action  for  a  pound-breach  or 
rescue:  the  plaintiflf"  levied  a  distress  for  rent  in  arrear,  and  impounded 
the  goods  upon  the  premises;  the  superior  landlord  afterwards  dis- 
trained for  rent  due  to  him  from  the  plaintiff":  whilst  the  plaintiff"'8 
bailiff"  was  removing  the  goods,  the  defendant,  a  sheriff"'s  officer,  came 
into  the  house,  and  said  that  he  had  a  fi.  fa.  against  the  plaintiff,  and 
that  he  would  not  allow  the  goods  to  be  removed ;  plaintifl^'s  tenant 
thereupon  ejected  plaintiff"s  bailiff",  and  brought  back  the  goods  which 
had  been  removed  (o). 
When  a  Res-  If  a  distress  be  taken  without  cause,  the  party  may  lawfully  make 

made!^^  ^  ^  rescue  before  it  is  impounded  (p):  but  if  it  is  impounded,  he  cannot 
justify  a  breach  of  the  pound  to  take  it  out;  because  the  distress  is 
then  in  the  custody  of  the  law  (g) ;  if,  however,  the  pound  be  left  un- 
locked, it  seems  he  may  take  it.  Whenever  the  distrainer  abandons 
and  quits  possession  of  the  distress,  the  re-taking  of  it  by  the  tenant 
or  owner  is  not  a  rescue  (r).  1 

Remedies  for  By  the  common  law,  if  a  man  broke  the  pound,  or  the  lock  of  it,  or 
Pound-breach,  any  part  of  it,  he  greatly  offended  against  the  peace,  and  committed 
a  trespass  against  the  king,  and  to  the  lord  of  the  fee,  the  sheriffs  and 
hundredors  in  breach  of  the  peace,  and  to  the  party  in  delay  of  justice; 
wherefore  hue  and  cry  was  levied  against  him  as  against  those  who 
broke  the  peace;  and  the  party  who  distrained  might  take  the  goods 
again  wheresoever  he  found  them,  and  again  impound  them  (s).  A 
plea  of  recaption  upon  a  rescue  must  aver  that  the  recaption  was  on 
fresh  pursuit  (0-  ! 

2  w.  &  M.  By  2  Will.  &  M.  sess.  1 ,  c.  5,  s.  4,  on  any  pound-breach  or  rescoui^ 

of  goods  distrained  for  rent,  the  person  grieved  thereby  shall,  in  £ 

(k)  Co.  Lit.  160.  Keen  v.  Priest,  4  H.   &  N.   240,  Bramwell 

(/)  Co.  Lit.  1()1  a.  B. ;   Bullen,  207. 

[m)   Knowlcs  V.    Blake,   5    Bing.   499;  3  (q)   Cotsivorth  \.  Beltisou,  I  Sa\k.  2i7  ; '' 

M.  &  P.  314.  Ld.  Raym.  105. 

(n)  Reddell  v.  Stowey,  2  Moo.  &  R.  358 ;  (r)  Dud  v.  Monger,  6  Mod.21G  ;  Bradk'V 

rnrner  v.  Ford,  15  M.  &  W.  212.  282. 

(o)  Story  V.  Fimiis,  6  Exch.  123;   2  L.,  (s)  1  Inst.  47. 

M.  &  P.  198.  (0  Rirh  V.  U'oulley,  7  Bing.  C51 ;  5  M' 

(p)  Co.  Lit.  47  b  ;   IGl  a  ;   BeviV s  case,^  &  P.  ()63. 
Co.  R.  11  b  ;  Case  vf  Avowry,  9  Co.  R.  23  b  ; 


sess.  l,c.5,  S.4. 
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Special  action  upon  the  case,  recover  treble  damages  and  costs  (n)    Chapter  X. 

aoainst  the  offender,  or  against  the  owner  of  the  goods,  if  they  be  ' 

afterwards  found  to  come  into  his  use  or  possession.  If  a  distrainer 
abuse  a  distress  by  working  it,  the  owner  may  interfere  and  prevent 
it,  and  no  action  is  maintainable  against  him  for  pound-breach  or 
rescue  (x).  Where  goods  fraudulently  removed  and  distrained  on  the 
premises  of  a  third  party  are  rescued  by  him,  it  may  be  a  question 
whether  an  action  in  respect  of  such  rescue  can  be  maintained  under 
this  section  (y).  In  an  action  on  this  statute,  it  has  been  adjudged 
that  it  is  no  answer  that  the  rent  and  demand  were  tendered  after  the 
distress  and  impounding  (z).  Trover  is  not  maintainable  by  the  land- 
lord for  goods  distrained  by  him,  he  having  no  property  in  them,  nor 
even  the  constructive  possession  of  them  (a). 


Sect.  7. — Notice  of  Rent  due,  when  the  Tenant's  Goods  are  taken  in 

Execution. 

(a)  To  the  Sheriff. 
Goods  in  the  custody  of  the  law  under  an  execution  cannot  be  dis-  Goods  taken  in 
trained  for  rent (fi).     But   to   prevent  collusion  between  tenants  and  ^^^^^  dis-'^^"" 
their  judgment  creditors  to  defeat  the  landlord's  remedy  by  distress,  trained. 
the  8  Ann.  c.  14,  s.  1,  enacts  that,  "no  goods  or  chattels  whatsoever  8  Ann.  c.  14, 
lying  or  being  in  or  upon  any  messuage,  lands  or  tenements  which  are 
or  shall  be  leased  for  life  or  lives,  term  of  years,  at  will  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution  on  any  pretence 
whatsoever,  unless  the  party  at  whose  suit  the  said  execution  is  sued 
out,  shall,  before  the  removal  oi  s,\xc\\  goods  from  off  the  said  premises, 
by  virtue  of  such  execution,  or  extent,  pay  to  the  landlord  of  the  said 
premises  or  his  bailiff  all  such  sum  or  sums  of  money  as  are  or  shall 
be  due  for  rent  for  the  said  premises  at  the  time  of  the  taking  such 
goods  or  chattels  by  virtue  of  such  execution,  provided  the  said  arrears 
of  rent  do  not  amount  to  more  than  one  year's  rent ;  and  in  case  the 
said  arrears  shall  exceed  one  year's  rent,  then  the  said  party  at  whose 
suit  such  execution  is  sued  out,  paying  the  said  landlord  or  his  baihff 
one  year's  rent,  may  proceed  to  execute  his  judgment  as  he  might 
have  done  before   the  making  of  the  act;  and  the  sheriff  or  other 
officer  is  hereby  empowered   and  required   to  levy  and  pay  to  the 
plaintiff  as  well  the  money  so  paid  for  rent  as  the  execution  money." 
Section  8  provides,  that  nothing  in  the  act  contained  shall  extend  or 

(a^  1.  e.  treble  costs  ;    Hanson  v.  Storey,  (z)  Firth  v.  Purvis,  5  T.  R.  432. 

1  Ld.  Raym.  10  ;  but  now  (in  lieu  of  such  (a)    Turner    v.  Ford,    15    M.   &   W.  212  ; 

costs)  a   full   and  reasonable  indemnity  as  JVilbraham  v.  Snoiv,  2  Saimd.  4-7  a;   Mumux 

to  all  costs,  charges  and  expenses,  incurred  v.  Goreham,  2  Selw.  N.  P.  1351  (10th  ed.)  ; 

in  and  about  the  action,  5  &  6  Vict.  c.  97,  Rex  v.  Cotton,  Parker,  21  ;  Bullen,  209. 
s-  2.  (i )   Ante,  387  ;  Co.  Lit.  47  a  ;  Peacock  v. 

(.r)   Smith   v.  Wright,  30  L.  J.,  Ex.  313  ;  Purvis,  2  Brod.  &  B.  362  ;   Wharton  v.  Nay- 

7  Jur.,  N.  S.  11G9.  lor,  12  Q.  B.  673;  6  D.  &  L.  136;   Foulgcr 

(y)  Harris  v.  Thirkeld,  20  L.  T.  98.  v.  Taylor,  5  H.  ife  N.  210,  per  cur. 
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NOTICE  TO  SHERIFF. 


Chapter  X. 

Sect.  7. 


7  &  8  Vict. 
c.  96,  s.  67. 
Weekly  and 
other  short  Te- 
nancies. 


19  &  20  Vict. 
c.  108,  s.  77. 
County  Court 
Executions. 


Decisions  on 
8  Ann.  c.  14, 
p.  1. 

It  applies  to 
all  Executions, 


And  to  all 
Goods. 

None  may  be 
removed  with- 
out paying  the 
Rent, 


but  an  actual 
Removal  is 
necessary. 


be  construed  to  extend  to  let,  hinder  or  prejudice  her  Majesty,  her 
heirs  or  successors,  in  the  levying-,  recovering  or  seizing  any  debts, 
fines,  penalties  or  forfeitures  due,  payable  or  answerable  to  her,  but 
that  it  shall  and  niay  be  lawful  for  her  to  levy,  recover  and  seize  the 
same  in  the  same  manner  as  if  the  act  had  never  been  made. 

By  7  «fe  8  Vict,  c,  96,  s.  67,  "  no  landlord  of  any  tenement  let  at  a 
weekly  rent  shall  have  any  claim  or  lien  upon  any  goods  taken  in 
execution  under  the  process  of  any  court  of  law  for  more  than  four 
weeks'  arrears  of  rent ;  and  if  such  tenement  shall  be  let  for  any  other 
term  less  than  a  year,  the  landlord  shall  not  have  any  claim  or  lien  on 
such  goods  for  more  than  the  arrears  of  rent  accruing  during  four  such 
terms  or  times  of  payment." 

The  19  &  20  Vict.  c.  107,  s.  77,  enacts,  that  the  8  Ann.  c.  14,  s.  1, 
"  shall  not  apply  to  goods  taken  in  execution  under  the  warrant  of  a 
county  court."  But  in  lieu  thereof  a  claim  may  be  made  within  the 
time  and  in  manner  therein  mentioned  (c). 

The  8  Ann.  c.  14,  s.  1,  is  to  be  construed  liberally  (d),  i.  e.  in  favor 
of  landlords.  It  extends  to  all  executions,  except  those  at  the  suit  of 
the  landlord  (e).  The  words  "  party  at  whose  suit  the  execution  is 
sued  out"  is  not  confined  to  plaintiff's,  but  apply  where  a  defendant 
sues  out  execution  for  his  costs  of  defence  ( /") ;  also  to  a  seizure 
under  an  outlawry  in  a  civil  suit(^):  or  under  a  sequestration  from 
the  Court  of  Chancery  (A).  Where  there  are  two  or  more  executions 
the  landlord  cannot  have  a  year's  rent  on  each  (^).  If  the  goods  re- 
main on  the  demised  premises  after  a  fictitious  bill  of  sale  made  of 
them  under  an  execution,  they  are  liable  to  be  distrained  (;").  Notwith- 
standing a  fraudulent  bill  of  sale  by  the  tenant  the  property  remains 
vested  in  him,  so  as  to  be  liable  to  an  execution  against  his  goods, 
or  a  distress  (k).  The  act  applies  to  all  goods  and  chattels  whatso- 
ever upon  the  demised  premises,  whether  belonging  to  the  tenant  or 
not  (/) :  and  whether  liable  to  a  distress  or  not  («?).  None  of  the 
goods  may  be  removed  from  off  the  demised  premises  until  the  rent 
is  paid,  otherwise  the  sheriff  will  be  personally  liable  to  an  action 
founded  on  the  statute  (n),  or  to  a  summary  application  to  the  court 
out  of  which  the  execution  issued,  or  to  a  judge,  to  compel  him  to 
pay  the  arrears  of  rent  (not  exceeding  one  year's  rent)  and  the  costs 
of  the  application  (o),  but  an  actual  removal  is  necessary  :  the  mere 


(e)  Post,  427  (b). 

(d)  Ilenchett  v.  Kimpson,  2  Wils.  141. 

{e)  Taylor  v.  Lanijon,  6  Bing.  536  ;  4  M. 
&  P.  316. 

(/)  Henchett  v.  Kimpson,  2  Wils.  140. 

(g)  St.  John's  College,  Oxford  v.  Murcott,  7 
T.  R.  259  ;  Watson  on  ShcrifF,  277  (2nd  ed. ). 

(h)  Dixon  v.  Smith,  1  Swans.  457. 

(i)  Dod  V.  Saxbij,  2  Stra.  1024. 

(  ;')  Smith  v.  Russell,  3  Taunt.  400. 

(k)  Reed  v.  Thoyts,  6  M.  &  W.  410  ;  8 
Dowl.  410. 


(Z)  Forster  v.  Coolcson,  1  Q.  B.  419  ;  1  G. 
&  D.  58  ;  Duck  y.Braddyll,  M'Clel.  217  ;  13 
Price,  455. 

(m)  Riseley  v.  Ryle,  11  M.  &  W.  16,  22. 

(n)  Levy  v.  Godson,  4  T.  R.  687  ;  Calverl 
V.  JoUffe,  2  B.  &  Adol.418  ;  IVintle  v.  Free- 
man, 11  A.  &  E.  547  ;  Riseley  v.  Ryle,  1 
Dowl.,  N.  S.  660;  10  M.  &  W.  101  ;  11  Af- 
&  W.  16  ;  Forster  v.  Cookson,'\  Q.  B.  41!), 
1  G.  &  D.  58;  Arch.  L.  &  T.  251—25;); 
Watson  on  Sheriff,  277  (2nd  ed.)- 

(o)    West  V.  Hedges,  Barnes,  211  ;  6  M. 
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execution  of  a  bill  of  sale  by  the  sheriff  to  a  purchaser  is  not  suffi- 
cient {p).  No  action  lies  against  the  execution  creditor  for  any  such 
removal,  it  being  the  act  of  the  sheriff  (y). 

There  must  be  an  existing  tenanci/at  a  fixed  rent,  and  arrears  there-  There  must  be 
of  due  for  which,  but  for  the  execution,  a  distress  miffht  have  been  ^n  gj-«<rn^  Te- 

^  nancy  at  a 

made  (r).  A  mere  agreement  for  a  lease,  not  amounting  to  an  actual  fixed  Rent, 
demise,  and  under  which  no  rent  has  been  paid,  is  not  sufficient  (r). 
But  where  in  an  agreement  for  the  sale  of  certain  premises  there  was 
a  stipulation  that  "  in  the  mean  time,  and  until  the  assignment  was 
made,  the  purchaser  should  pay  and  allow  to  the  vendor  at  the  rate  of 
100^.  per  annum,  from  the  time  of  taking  possession  of  the  premises 
until  the  completion  of  the  purchase,  in  equal  half-yearly  payments  ;" 
the  purchaser  having  taken  possession,  and  one  half-yearly  payment 
being  due,  it  was  held  that  it  was  due  as  rent,  and  that  the  vendor 
was  entitled  to  it  under  the  statute  of  Anne  before  the  removal  of  any 
of  the  goods  which  had  been  seized  under  an  execution  after  it  became 
diie(s).  The  act  does  not  apply  to  rent  due  under  a  lease  which  has 
expired  (0  ;  or  which  has  been  legally  determined  by  notice  to  quit; 
or  by  entry  or  ejectment  for  a  forfeiture  (u).  It  applies  to  forehand  Forehand 
rents,  payable  in  advance  (x),  even  when  reserved  in  a  mortgage  deed 
by  way  of  further  security  for  the  interest  (3/)  :  also  to  cases  of  lessee 
and  under-tenant  of  apartments  (^r).  But  not  as  between  the  ground 
landlord  and  an  under-lessee  of  his  tenant  (a).  Where  in  an  agree- 
ment for  assigning  a  lease  for  a  sum  of  money  to  be  paid  on  or  before 
a  distant  day,  the  lessee  agreed  to  make  some  alterations  on  the  pre- 
mises which  his  assignee  was  to  occupy,  paying,  until  the  completion 
of  the  assignment,  at  the  rate  of  \00L  per  year  in  half-yearly  pay- 
ments ;  it  was  held,  that  the  sheriff,  levying  on  goods  of  the  assignee 
under  a  fi.  fa.,  was  bound  to  pay  over  to  the  lessee  half  a  year's  rent 
due  (J). 

The  executor  or  administrator  of  a  deceased  landlord  who  might.  Executors  and 
but  for  the  execution,  distrain  for  arrears  of  rent,  is  entitled  to  claim  tors!^'"'^  ^^' 
such  rent  (not  exceeding  one  year's  rent)  from  the  sheriff  (c) :  but  not 
an  administrator  who  first  obtains  letters  of  administration  after  the 
goods  have  been  removed  and  sold,  and  the  proceeds  paid  over  to  the 


6  G.  1004,  note;  Hetichett  v.  Kimpson,  2 
Wils.  140  ;  Arnitt  v.  Garnett,  3  B.  &  A. 
440;  Yates  v.  Railed ge,  5  H.  &  N.  249;  1 
Chit.  Arch.  G09— 611  (10th  ed.) ;  Ros,  Ev. 
827—829  I  lOih  ed.). 

( p)  Smallmnn  v.  Pollard,  G  M.  &  G.  1001  ; 

7  Scott,  N.  R  911 ;  1  D.  &  L.  901 ;  White 
V.  Biififead,  13  C.  B.  304. 

.       (9)  Palgrave   v.  Windham,    1    Stra.   212  ; 
I  Riseley  v.  Ryle,  11  M.  &  W.  16,  20  ;   Cocker 
V.  Musgrove,  9  Q.  B.  230. 

(r)  Riseley  v.  R„le,  1  DovvL,  N.  S.  660  ; 
10  M.  &  W.  101;   11  M.  &  W.  16. 
(s)  Saunders  v.  Musgrave,  6  B.  &  C.  524 ; 


Anderson  v.  The  Midland  Railw.  Co.,  30  L.  J., 
Q.  B.  94  ;  ante,  145,  365. 

{t)  Cook  V.  Cook,  Andrews,  219. 

(«)  Hodgson  V.  Gascoyne,  5  B.  &  A.  88. 

(x)  Harrison  v.  Barn/,  7  Price,  690; 
Duck  V.  Braddyll,  M'Clel.  217;  13  Price, 
455. 

iy)   Yates V.  Ratledge,  5  H.  &  N.  249. 

(z)  Thurgoodv.  Richardson,  7  Bing.  428; 
5  M.  &  P.  266;  4  C.  &  P.  481. 

(a)  Rennet's  case,  2  Stra.  787. 

(6)  Saunders  v.  Musgrave,  6  B.  &  C.  524; 
9  D.  &  R.  529  ;  2  C.  &  P.  294. 

(c)  Palgrave  V.  Windham,  1  Stra.  212. 
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Chapter  X.    execution  creditor  (d).     The  slierifi"  is  liable  to  an  action  at  the  suit  of 

^^^'    —   the  landlord,  for  not  paying  a  year's  rent,  though  the  sherift'  ought 

not  to  have  seized  the  goods  on  account  of  the  tenant  having  become 
bankrupt,  and  may  therefore  be  liable  also  to  an  action  at  the  suit  of  the 
assignees  ((?).  Where  a  sheriff  seized  and  sold  goods  under  a  fi.  fa.,  he 
was  held  to  be  liable  to  pay  the  whole  of  the  proceeds  to  the  assignees 
of  the  tenant,  though  he  had  paid  a  year's  rent  to  the  landlord  {f). 
In  order  to  enforce  a  landlord's  claim  for  a  year's  rent  against  as- 
signees of  a  bankrupt  tenant,  after  a  seizure  under  a  fieri  facias  which 
is  illegal  as  against  them,  there  must  be  an  actual  distress  ;  unless, 
perhaps,  the  sheriff  has  paid  the  amount  before  he  had  notice  of  the 
bankruptcy  (^).  Where  the  sheriff  seizes  and  removes,  under  a  fi.  fa., 
goods  which  are  not  the  property  of  the  judgment  debtor,  and  after- 
wards pays  the  whole  of  the  proceeds  of  the  sale  to  the  real  owner,  he 
is  still  liable  under  the  statute  for  not  paying  a  year's  rent  to  the  land- 
lord (h).  Under  a  fi.  fa.  against  A.,  the  sheriff  seized  the  goods  of 
B. ;  B.  claiming  them,  the  sheriff  obtained  an  order  under  the  Inter- 
pleader Act,  and  C,  the  landlord,  claimed  251.  for  a  quarter's  rent. 
The  goods  were  sold  under  the  order,  and  the  amount,  after  deducting 
the  25/.,  was  paid  by  the  sheriff  into  court.  On  the  trial  of  the  issue, 
B.  established  his  claim ;  it  was  held,  that,  under  the  circumstances, 
the  sheriff  was  not  justified  in  paying  the  rent  (i). 
What  Rent.  The  landlord  is  entitled  to  a  full  year's  rent  (if  so  much  is  in  arrear) 

notwithstanding  he  has  usually  remitted  some  portion  of  it  to  the 
tenant  {k).  But  he  can  only  claim  from  the  sheriff  the  rent  which 
was  due  at  the  time  of  the  taking  the  goods  in  execution,  and  not 
that  which  accrued  after  the  taking  and  during  the  continuance  of  the 
sheriff  in  possession  (/).  This  used  to  be  so  where  growing  crops 
were  seized  under  an  execution  and  remained  in  the  custody  of  the 
sheriff  or  his  vendee  until  they  became  ripe  and  were  cut  and  carried 
14  &  15  Vict,     within  a  reasonable  time  in  that  behalf  (m).     But  now  by  14  &  15 

c   25    s.  2  .  • 

Growing  Crops  Vict.  c.  25,  s.  2,  "  in  case  all  or  any  part  of  the  growing  crops  of  the 
— subsecjuent  tenant  of  any  farm  or  lands  shall  be  seized  and  sold  by  any  sheriff  or 
other  officer  by  virtue  of  any  writ  of  fieri  facias  or  writ  of  execution, 
such  crops,  so  long  as  the  same  shall  remain  on  the  farms  or  lands, 
shall,  in  default  of  sufficient  distress  of  the  goods  and  chattels  of  the 
tenant,  be  liable  to  the  rent  which  may  accrue  and  become  due  to  the 
landlord  after  any  such  seizure  and  sale,  and  to  the  remedies  by 
distress  for  recovery  of  such  rent,  and  that  notwithstanding  any  bar- 

(d)  Waring  \.  Dewberry,  1  Stra.  97.  (k)   Williams  v.  Lewsey,  8  Bing.  28;  1 

(e)  Duck   V.  Braddyll,  M'Clel.  217;    13       Moo.  &  Sc.  92. 

Price,  455.  (/)  Hoskins  v.  Knight,  1    M.  &  S.  245; 

(/)   Lee  V.  Lopes,  Barl.,  15  East,  230.  Reynolds   v.   Bar/ord,    7   M.   &   G.  449;  8 

ig)  Gethin  v.  Wilks,  2  Dowl.  189.  Scott,  N.  R.  233  ;  2  D.  &  L.  327. 

(A)  Forsler  v.  Cookson,  1  Q.  B.  419  ;  1  G.  (w)    Wharton  v.  Naylor,  12  Q.  B.  673;  6 

&  D.  58.  D.&  L.  136. 

(f )  White  V.  Binslead,  13  C.  B.  304. 
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:j-ain  and  sale  or  assignment  which  may  have  been  made  or  executed    Chapter  X. 

of  such  growing  crops  by  any  such  sheriff'  or  other  officer."     In  con-  ^^^'    — 

sequence  of  this  enactment  the  crops  can  only  be  sold  under  an 
execution  for  their  value,  minus  the  accruing  rent ;  and  the  landlord 
may  afterwards  favor  the  purchaser  and  spite  the  tenant  by  abstain- 
ing from  distraining  upon  the  crops  so  sold,  and  sue  the  tenant  for 
such  rent,  or  distrain  for  it  upon  his  cattle,  goods  and  chattels.  It  is 
to  be  hoped  that  the  legislature  will  soon  correct  this,  and  prevent 
the  possibility  of  such  gross  injustice  to  tenants. 

It  is  not  clear  whether  the  statute  of  Anne  requires  notice  to  be  Whether  ac- 
D'iven  to  the  sheriff"  of  the  arrears  of  rent  due  and  claimed  by  the  tile  Sheriff  is 
landlord.     Such  notice  is  not  required  in  express  terms ;  and  it  has  necessary, 
been  held  that  knowledge  by  the  sheriff"  of  the  arrears  due  is  equiva- 
lent to  actual  notice  thereof  (/i).     In  more  recent  acts  in  pari  materia 
notice  is  expressly  required  (o).     And  under  8  Ann,  it  has  been  held 
that  the  landlord  must  demand,  or  the  sheriffT  is  not  bound  to  secure, 
the  rent,  for  he  cannot  take  notice  what  the  arrears  are :   but  if  the 
landlord  conies  and  acquaints  him  with  them,  then  and  not  till  then 
is  he  obliged  to  see  the  year's  rent  satisfied  before  removal  of  the 
yoods  (p).     In  a  recent  case  where  an  action  was  brought  against  the 
sheriff"  by  the  execution  debtor  for  seizing  and  selling  more  goods 
ban  were  necessary  to   satisfy   two   executions,  the   court  decided 
igainst  the  sheriff"  exjiressly  on  the  ground  that  he  had  no  right  to 
evy  for  rent,  without  a  claim  being  first  made  by  the  landlord  (y). 
![n  an  action  against  the  sheriff",  founded  on  the  statute,  notice  is  always 
illeged,  and  should  not  be  omitted  (r).     But  after  verdict,  an  allega- 
ion  that  the  sheriffT,  "  well  knowing  the  premises,"  removed  the  goods 
vithout  paying  the  rent,  is  sufficient  upon  motion  in  arrest  of  judg- 
nent  or  on  proceedings  in  error  (s).     Notice  from  the  landlord  to  the 
ixecution  creditor  is  clearly  unnecessary  (t).    The  notice  to  the  sheriff" 
3  only  for  the  purpose  of  establishing  beyond  all  doubt  his  know- 
edge  of  the   landlord's   claim  (u).      Such   notice   should   always  be  Such  Notice 
;iven  by  or  on  behalf  of  the  landlord  (a;).     As  the  statute  has  not  be°given.^^^^ 
pecified  any  particular   form,   there  can  be   no   dispute   about   the 
;erms(?/).     A  notice  to  the  sheriff"  stating  that  the  rent  is  due  to  J.  S.- 
nd  the  mortgagees  of  his  estate,  and  signed  by  a  person  who  is  not 
Ihe  receiver  appointed  by  the  mortgage  deed,  is  sufficient (y).     The 

;   («)  Andrews  v.  Dixon,  3   B.  &    A.   645 ;  235  ;    Thurgood  v.  Richardson,  7  Bing.  428  ; 

\'.iseley  v.Ryle,  11  M.  &  W.  20,  Parke,  B.  5  M.  &  P.  266  ;  4  C.  &  P.  481  ;  Reed  v. 

:   (o)  19   &  20  Vict.   c.   108,   s.    75;  post,  Tho7jts,  6  M.  &  W.  410;  8  Dowl.  410. 
'27  (b) ;   24  Vict.  c.   10,  s.   16  ;  post,  428  (*)  La?ie  v.  Crockett,  7  Price,  566  ;  Pal- 

•■)•  grave  v.   Windham,  1  Stra.  214,  Powis,  J. 
(p)   Waring  v.  Dewberry,  1  Stra.  97;  and  (<)  Palgrave  v.  Windhatn,  1  Stra.  212. 

?e  Colyer  v.  Speer,  2  Brod.  &  B.  67  ;  Smith  (ji)  Andrews  v.  Dixon,  3  B.  &  A.  645. 

j.  Russell,  3  Taunt.  400.  (x)  See  the  Forms,  Chap.  XXX. 

I  (9)  Gowler  v.  Chaplin,  2  Exch.  503,  507  ;  (y)  Colyer  v.  Speer,  2  Brod.  &  B.  67  ;  4 

S  L. .!.,  Ex.  42.  Moo.  473. 
(r)  Arch.  L.  &  T.  255  ;  Bullen  &  L.  PI. 


426  NOTICE  TO  SHERIFF. 

Chapter  X,    notice  may  be  given  after  the  goods  have  been  removed  from  the  de- 
— —  niised  premises,  and  even  after  they  have  been  sold,  but  before  the 


proceeds  have  been  actually  paid  over  to  the  execution  creditor  (2:). 
Sherifl's  Duty.  When  the  sheriff  has  notice  or  knowledge  of  rent  due  to  the  landlord, 
he  should  endeavour  to  secure  legal  evidence'  on  that  point,  and  if 
possible  inspect  the  lease  (a).  He  should  also  forthwith  give  notice 
to  the  execution  creditor  or  his  attorney  of  the  rent  in  arrear,  and 
request  him  to  pay  the  same  to  the  landlord  or  his  bailiff  pursuant  to 
the  statute,  in  defaidt  whereof  the  sheriff  will  withdraw  from  posses- 
sion of  the  goods  seized  (b).  In  case  of  non-compliance  with  this 
notice,  within  a  reasonable  time,  the  sherilf  should  withdraw  from 
possession  and  make  a  return  of  nulla  bona  (c) ;  unless,  indeed,  there 
are  other  goods  within  his  bailiwick,  in  which  case  the  levy  should 
be  confined  to  them.  "  The  sheriff  is  not  called  upon  by  law  to  ad- 
vance money  to  pay  the  rent ;  it  is  plain  that  such  advance  must  be 
made  by  the  execution  creditor;  and  if  he  neglects  to  make  it,  after 
notice  of  the  rent  being  due  at  all  events  (and  it  is  not  necessary  now 
to  say  whether  notice  be  requisite),  the  sheriff  cannot  be  called  upon 
to  sell  the  goods  let  their  value  be  what  it  will.  Until  the  rent  be 
paid,  there  are  710  goods  out  of  which  the  sheriff  is  bound  to  levy, 
that  is,  which  he  is  bound  to  seH"(t/).  The  statute  says  that  the 
goods  shall  not  be  "  hable  to  be  taken,"  i.  e.  taken  and  sold  under  the 
execution,  "  unless  the  party  at  whose  suit  the  said  execution  is  sued 
out,  shall  before  the  removal"  pay  the  rent(e).  "It  is  clear  the 
statute  does  not  mean  the  original  taking,  but  that  there  shall  not  be 
a  substantial  taking  for  the  satisfaction  of  the  debt,  that  is,  by  the 
removal  and  sale  of  the  goods,  without  payment  of  the  rent"(/). 
The  sheriff  is  not  bound  to  move  until  the  execution  creditor  pays 
the  landlord's  rent  {g).  Prior  to  the  decision  in  Cocher  v.  Mvsgrove{h), 
the  usual  practice  was  for  the  sheriff  to  sell  the  goods  under  the  exe- 
cution and  out  of  the  proceeds  to  pay  the  landlord's  rent,  and  to  apply 
the  surplus  (minus  expenses)  in  or  towards  satisfaction  of  the  debt  or 
damages  and  interest,  with  costs  of  the  execution,  &c.,  as  indorsed  on 
the  writ(i);  and  he  may  still  adopt  that  course  if  he  think  fit,  and 
-so  secure  his  poundage,  fees,  &c.  He  is  entitled  to  poundage  upon 
the  amount  of  rent  levied  and  paid  (j) ;  but  not  to  deduct  it  from  the 
landlord's  rent(y^).  By  proceeding  to  sell  and  remove  with  notice  or 
knowledge  that  rent  is  due,  he  sometimes  runs  considerable  risk :  for 

{z)  Jrnitt  V.  Garnett,  3  B.  &   A.  410  ;  (/)  Per  Parke,  B.,  in  Riseleij  v.  Ryle,  M 

Yates  V.  RaUedge,  5  II.  &  N.  249.  M.  &  W.  21. 

(a)  Jiigii.ifein  v.  Chnllis,  1  Exch.  279.  (g)    While  v.  Binstead,  13  C.  B.  307,  Wil- 

(6)  See  the  Form,  Chap.  XXX.  liiinis,  J. ;  Smallman  v.  Pollard,  6  M.  &  G. 

(c)    Cocker   v.  Musgrove,  9    Q.    B.   223,  lOOS. 
235.  (;0  9  Q.  B.  223. 

(rf)    Per  cur.  in   Cocker  v.   Musgrove,    9  (/)   I  Chit.  Arcli.  610  (10th  ed.). 

Q.  B.  235 ;   Calvert  v.  Joliffe,  2  B.  &  Adol.  ( j)  Davies  v.  Edmonds,  12  M.  &  W.  3i  ; 

421.  1  D.  &  L.  395. 

(f)  An'te,  421.  (k)  Gore  v.  Go/ton,  1  Stra.  643. 
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iistance,  tlie  property  seized  may  belong  to  a  third  person  {k) ;  or  to  Chapter  X. 
he  assignees  of  the  tenant  who  has  become  a  bankrupt  (/),  or  the  ^^^ 
:;oods  when  sold  may  not  produce  sufficient  to  satisfy  the  rent(m). 
rhe  amount  of  rent  claimed  may  be  disputed,  especially  where  a 
arge  sum  is  claimed  for  a  penal  rent  of  so  much  per  acre  (n). 
Moreover,  when  the  landlord  makes  a  claim  for  rent,  the  sheriff 
■annot  obtain  any  relief  against  such  claim  under  the  Interpleader 
\ct(o).  So  the  tenant  cannot  sustain  a  bill  of  interpleader  in  equity 
gainst  his  landlord,  unless  the  title  is  affected  by  some  act  done  by 
he  landlord  subsequently  to  the  lease  (p).  All  these  difficulties  may 
;enerally  be  avoided  by  the  sheriff  giving  notice  to  the  execution 
reditor,  and  proceeding  as  before  suggested  (</).  But  in  such  case  he 
hould  carefully  abstain  from  a  removal  of  any  of  the  goods  from  off 
he  premises  until  the  rent  has  been  actually  paid  (r).  He  should 
Iso  secure  legal  evidence  of  the  tenancy,  and  of  the  arrears  of  rent 
lue  («). 

I   The  remedy  which  a  landlord  has  in  cases  where  the  sheriff  pro-  Remedy 
eeds  to  levy  the  execution  and  remove  the  goods  without  payment  ^S^'^st    len  . 
f  the  rent,  is  by  a  summary  application  to  the  court  out  of  which 
!he  execution  issued,  or  to  a  judge  at  chambers,  founded  upon  affida- 
its,  to  compel  the  sheriff  to  pay  the  rent  due  (not  exceeding  one 
ear's  rent)  and  the  cost  of  the  application  {t) ;  or  by  a  special  action 
'n  the  case  against  the  sheriff,  founded  on  the  statute  (?():  but  not 
iu  action  for  money  had  and  received  {v). 


(b)   To  High  Bailiff  of  a  County  Court. 
By  19  &:  20  Vict.  c.  108,  s.  75,  "section  one  of  the  act  of  the  Notice  to  High 

Bailiff  of  a 
County  Court. 


12'  *1 ' (f      P 

ighth  year  of  the  reign  of  Queen  Anne,  chapter  fourteen,  shall  not  '*^"'"  °'  ^ 


pply  to  goods  taken  in  execution  under  the  warrant  of  a  county 
ourt,  but  the  landlord  of  any  tenement  in  which  any  such  goods 
hall  be  so  taken  7nai/  claim  the  rent  thereof  at  any  time  within  five 
lear  days  from  the  date  of  such  taking,  or  before  the  removal  of  the 
cods,  by  delivering  to  the  bailiff  or  officer  making  the  levy  any 
'riting  signed  by  himself  or  his  agent,  which  shall  state  the  amount 
f  rent  claimed  to  be  in  arrear,  and  the  time  for  and  in  respect  of 


'  {k)  Forster  v.  Coolcson,  1  Q.  B.  419;  1  G. 

j  D.  58 ;  Beard  v.  Knight,  8  E.  &  B.  865  ; 

U  L.  J,,  Q.  B.   359;  Foulger  v.   Taylor,  5 

I  .  &  N.  202  ;    White  v.  Binstcad,  13  C.  B. 

1)4. 

'  (/)   Buck   V.  BraddyU,   M'Clel.    217;    13 

rice,  455;  Lee  v.  Lopes,   Bart.,  15  East, 

50. 
(w)  Henchett  v.  Kinipson,  2  Wils.  141  ; 

itvert\.  Joliffe,  2  B.  &  Adol.  418  ;  Groom- 
^■idge  V.  Fletcher,  2  Dowl.  353. 
I  (m)  Bateman  v.  Farnsworth,  29  L.  J.,  Ex. 
1)5;  ante,  337. 
i  (o)  1  &  2  Will.  4,  c.  58,  s.  6;   Watson's 


Sheriff,  282—288  (2nd  ed.) ;  Harjthorn  v. 
Bush,  2  Cr.  &  M.  869 ;  2  Dowl.  641  ;  Bate- 
man V.  Farnsworth,  29  L.  J.,  Ex.  365. 

{p)  Cook  V.  Earl  Rosshjn,  1  Giff.  167  ;  28 
L.  J.,  Ch.  833  ;   5  Jur.,  N.  S.  973. 

iq)  Ante,  426. 

(r)  Smallman  v.  Pollard,  6  M.  &  G.  1001  ; 
7  Scott,  N.  R.  911  ;  1  D.  &  L.  901  ;  White 
V.  Binstead,  13  C.  B.  301. 

(s)  Augustein  v.  Challis,  1  Exch.  279 ; 
Keightlei/  v.  Birch,  3  Camp.  521. 

(O  Ante,  422  (o). 

(u)  Ante,  422  (n). 

{v)  Green  v.  Austen,  3  Camp.  260. 
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'    Chapter  X.    which  such  rent  is  due;  and  if  such  claim  be  made,  the  bailiff  c 
^^^^'  '^'       officer  making  the  levy  shall  in  addition  thereto  distrain  for  the  rent  si 
claimed  and  the  costs  of  snch  distress,  and  shall  not  within  five  day 
next  after  such  distress  sell  any  part  of  the  goods  taken  unless  the- 
be  of  a  perishable  nature,  or  upon  the  request  in  writing  of  the  part 
whose  goods  shall  have  been  taken;  and  the  bailiff  shall  afterward 
sell  such  of  the  goods  under  the  execution  and  distress  as  shall  satisfj 
first,  the  costs  of  and  incident  to  the  sale,  next  the  claim  of  such  lant 
lord  not  exceeding  the  rent  of  four  weeks  where  the  tenement  is  U 
by  the  week,  the  rent  of  two  terms  of  payment  where  the  tenement 
let  for  any  other  term  less  than  a  year,  and  the  rent  of  one  year  : 
any  other  case,  and  lastly,  the  amount  for  which  the  warrant  issuec 
and  if  any  replevin  be  made  of  the  goods  so  taken,  the  bailiff  sha 
notwithstanding,  sell  such  portion  thereof  as  will  satisfy  the  costs  ' 
and  incident  to  the  sale  under  the  execution,  and  the  amount  f- 
which  the  warrant  issued;  and  in  either  event  the  overplus  of  the  sa, 
if  any,  and  the  residue  of  the  goods,  shall  be  returned  to  the  defen- 
ant ;  and  the  poundage  of  the  high  bailiff  and  broker  for  keepif 
possession,  appraisement  and  sale  under  such  distress  shall  be  fj 
same  as  would  have  been  payable  if  the  distress  had  been  an  exe(- 
tion  of  the  county  court,  and  no  other  fees  shall  be  demanded  or  taka 
in  respect  thereof." 

If  the  high  bailiff  seize  under  a  warrant  of  the  county  court,  on  e 
defendant's  premises,  goods  belonging  to  a  stranger,  he  cannot  ci- 
train  such  goods  under  this  enactment  for  the  rent  of  the  landlo  ; 
and  if  he  does  so  the  true  owner  is  entitled  to  have  his  goods  back  ). 
It  would  seem  that  the  Interpleader  Act  does  not  apply  to  a  lal- 
lord's  claim  for  rentCy).  But  where  the  landlord  appears  upon  le 
hearing  of  an  interpleader  summons  in  a  county  court,  he,  as  welas 
the  execution  creditor  and  the  claimant,  has  a  right  of  appeal  (^). 

(c)   Under  Admiralty  Process. 

Notice  of  Rent       By  the  Admiralty  Court  Act,  1861  (a),  "  if  any  claim  shall  be  nde 

execuUon  o"      ^^  ^"^  goods  or  chattels  taken  in  execution  under  any  process  of  he 

Admiralty         High  Court  of  Admiralty,  or  in  respect  of  the  seizure  thereof,  or  ay 

act  or  matter  connected  therewith,  or  in  respect  of  the  proceec  or 

value  of  any  such  goods  or  chattels,  by  any  landlord  for  rent,  oby 

any  person  not  being  the  party  against  whom  the  process  has  issjci, 

the  registrar  of  the  said  court  may,  upon  application  of  the  o(3er 

charged  with  the  execution  of  the  process,  whether  before  or  aftei.ny 

action  brought  against  such  officer,  issue  a  summons  calling  b  3re 

(.r)   Beard  v.  A'w/n/i/,  8  E.  &  B.  8(55  ;  27  {%)    IVilcn.ron  v.  Searby,  In  re  Foil  r  v. 

L.  J.,  Q.  B.  .359  ;  Fnnlger  v.  Taylur,  5  H.  &  Taylor,  20  L.  J.,  Ex.  154. 

N.  202;    White  V.  Binslead,  13  C.  B.  304.  (a)  24  Vict.  c.  10,  s.  16. 

iy)  Ante,  427  (o). 
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the  said  court  both  the  party  issuing  such  process  and  the  party  Chapter  X. 
making  the  claim,  and  thereupon  any  action  which  shall  have  been  ^^^"^'  ^' 
brought  in  any  of  her  Majesty's  superior  courts  of  record,  or  in  any 
local  or  inferior  court,  in  respect  of  such  claim,  seizure,  act  or  matter 
as  aforesaid,  shall  be  stayed,  and  the  court  in  which  such  action  shall 
have  been  brought,  or  any  judge  thereof,  on  proof  of  the  issue  of  such 
summons,  and  that  the  goods  and  chattels  were  so  taken  in  execution, 
may  order  the  party  bringing  the  action  to  pay  the  costs  of  all  pro- 
ceedings had  upon  the  action  after  issue  of  the  summons  out  of  the 
said  Admiralty  Court,  and  the  judge  of  the  said  Admiralty  Court 
sliall  adjudicate  upon  the  claim,  and  make  such  order  between  the 
parties  in  respect  thereof  and  of  the  costs  of  the  proceedings  as  to  him 
shall  seem  fit,  and  such  order  shall  be  enforced  in  like  manner  as  any 
order  made  in  any  suit  brought  in  the  said  court.  Where  any  such 
claim  shall  be  made  as  aforesaid  the  claimant  may  deposit  with  the 
officer  charged  with  the  execution  of  the  process  either  the  amount  or 
value  of  the  goods  claimed,  the  value  to  be  fixed  by  appraisement  in 
case  of  dispute,  to  be  by  the  officer  paid  into  court  to  abide  the  de- 
cision of  the  judge  upon  the  claim,  and  the  sum  which  the  officer 
shall  be  allowed  to  charge  as  costs  for  keeping  possession  of  the  goods 
until  such  decision  can  be  obtained,  and  in  default  of  the  claimant  so 
doing  the  officer  may  sell  the  goods  as  if  no  such  claim  had  been 
made,  and  shall  pay  into  court  the  proceeds  of  the  sale,  to  abide  the 
decision  of  the  judge." 


(     430     ) 
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Express  Cove 
Hants. 


Sect.  1. —  Contracts  as  to  Hates,  Taxes,  Sfc. 

A  LEASE,  or  an  agreement  for  a  lease,  usually  contains  an  exprt* 
covenant  or  stipulation  as  to  the  payment  of  rates,  taxes,  &:c. ;  all  f 
which  (with  certain  specified  exceptions)  are  commonly  thrown  upi 
the  tenant,  but  sometimes  upon  the  landlord,  and  sometimes  par^r 
upon  each  of  them,  according  to. the  real  intention  and  agreement f 
the  parties  (a).  Such  covenants  or  stipulations  are  seldom  interfeid 
with  by  the  legislature,  which  usually  provides  that  "nothing  in  t« 
act  contained  shall  be  construed  to  alter,  change,  determine  or  ime 
void  any  contracts,  covenants  or  agreements  whatsoever  betwift 
landlord  and  tenant,  or  any  other  persons,  touching  the  paymen  »f 
taxes  and  assessments,"  or  to  that  effect  (5).  But  the  property  x 
forms  an  exception  to  the  general  rule  in  this  respect,  and  is  alvvB 
to  be  deducted  from  the  rent,  notwithstanding  any  express  cover iit 
or  stipulation  to  the  contrary  (c).  And  the  sixth  section  of  the  Srlll 
Tenements  Rating  Act  (13  &  14  Vict.  c.  99)  may  interfere  \ih 
express  contracts  between  landlords  and  tenants.  Generally  wltfe 
a  tenant  covenants  to  pay  a  rent  without  deducting  taxes,  a  ib- 
sequent  statute  authorizing  tenants  to  deduct  will  not  repeal  the  C(e- 
nant.  It  does  not  compel  the  tenant  to  make  such  deduction,  id 
therefore  leaves  the  covenant  in  full  force  (c?).  So  a  tenant  may  c<ie- 
nant  to  pay  all  rates,  &c.,  including  those  which  under  a  prev  us 
local  act  he  would  have  been  entitled  to  deduct  from  his  rent  e). 
But  the  property  tax  act  makes  all  such  contracts,  covenants  id 
agreements  "  utterly  void  "  (/"),  so  far  only  as  they  relate  to  the  "O- 
Land  Tax  and    pcrty  or  income  tax  (g).     The  land  tax  usually  falls  upon  the  landxd 

Sewers  Rates. 

(a)   Graham  v.  M'ade,  16  East,  29  i 


Not  usually 
interfered  witli 
by  Statute, 


Property  Tax 
an  exception. 


Also  Rates  of 
Small  Tene- 
ments. 


ll'al- 
son  V.Atkins,  3  B.  &  A.  647;  Smith  v.  Hum- 
ble. 15  C.  B.  321. 

(b)  38  Geo.  3,  c.  5,  s.  35  (Land  Tax);  11 
&  12  Vict.  c.  63,  s.  97  (the  Public  Health 
Act) ;  18  &  19  Vict.  c.  120,  s,  219  (the  Me- 
tropolis Management  Act). 


(c)  5  &  6  Vict.  c.  35,  ss.  60,  103;  )6t. 
Sect.  2. 

(d)  Brews/cr   v.   Kilchell,    1    Ld.    I  /ni. 
320,  321  ;  1  Salk.  198  ;  12  Mod.  166. 

(e)  Payne  v.  Burridse,  12  M.  &  W  27. 
if)  5h.Q  Vict.  c.  35,  s.  103. 

{g)  Fuller  V.  Abbott,  4  Taunt.  105. 
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in  the  absence  of  an  express  covenant  or  stipulation  to  the  contrary  (h).  Chapter  XI. 
So  do  sewers  rates,  except  perhaps  those  made  for  ordinary  annual  ^^cr- 1. 
expenses  (i).  But  the  tenant  may  expressly  take  upon  himself  the 
payment  of  land  tax  and  sewers  rates  (A).  And  a  general  covenant 
or  promise  to  pay  all  rates,  taxes,  &c.  will  include  the  land  tax  and 
sewers  rates  (/).  Also  an  extraordinary  tax  or  rate  for  drainage 
works  or  other  improvements  of  a  permanent  nature  (m).  Under  an 
aoreement  for  a  lease  at  a  yearly  rent  of  40Z.  payable  quarterly,  "  free 
of  all  outgoings,"  the  tenant  ought  to  pay  the  land  tax  and  commu- 
tation rent-charge ;  and  the  landlord  is  entitled  to  have  a  covenant  to 
that  effect  inserted  in  the  lease  (?<)•  Where  a  party  contracted  for 
an  assignment  of  the  lease  of  a  public  house,  which  in  the  agreement 
was  described  as  holden  at  a  certain  net  annual  rent  under  usual  and 
common  covenants ;  and  the  lease  contained  a  covenant  by  the  tenant 
to  pay  land  tax,  sewers  rate  and  all  other  taxes :  it  was  held,  that  the 
covenant  to  pay  land  tax  was  a  common  covenant  in  a  lease  reserving 
I  a  net  rent  (o).  A  covenant  in  an  under-lease  to  perform  all  the  cove- 
I  nants  in  the  original  lease  (except  to  pay  rent  and  insure)  will  in 
I  effect  comprise  a  covenant,  contained  in  the  lease,  to  pay  all  rates  and 
taxes  whatsoever  ;  and  may  render  the  under-lessee  liable  to  rates  for 
extraordinary  drainage  works  of  a  permanent  nature  {p).  A  covenant 
by  a  lessee  to  pay  taxes  generally,  includes  parliamentary  taxes,  and 
consequently  the  land  tax  ;  for  when  "  taxes"  are  generally  spoken 
of,  if  the  subject-matter  will  bear  it,  parliamentary  taxes  given  to  the 
crown  are  included.  If,  therefore,  a  lease  be  made  for  years,  render- 
ing rent  "  free  and  clear  from  all  manner  of  taxes,  charges  and  impo- 
sitions whatsoever,"  the  lessee  is  bound  to  pay  the  whole  rent  without 
any  manner  of  deduction  for  any  old  or  new  tax,  charge  or  imposition 
whatsoever:  thus  on  a  grant  of  a  fee-farm  rent,  "without  any  deduc- 
tion, defalcation  or  abatement  for  or  in  any  respect  whatsoever,"  the 
grantee  was  held  to  be  entitled  to  receive  the  full  rent  without  deduct- 
ing the  land  tax  {q).  Where  a  tenant  verbally  agreed  "  to  pay  all 
taxes,"  it  was  held,  that  under  this  agreement  he  was  bound  to  pay 
the  land  tax,  although  it  was  not  specifically  mentioned  (r).  An 
agreement  that  "  all  taxes,    parochial  and  parliamentary,"  shall   be 

(A)  Post,  Sect.  3.  Man.  &  R.  644  ;  3  C.  &  P.  96. 

(i)  Post,  Sect.  4.  (/))  Sweet,  app.,  Seager,  resp.,  2  C.  B.,  N. 

(k)  Southall  V.  Lendhetter,  3  T.  R.  458;  S.  119. 
Bennett  V.  fVomeck,  7  B.  &  C.  627  ;  1  Man.  (g)  Bradbury  v.  Wright,   2  Doug.   624; 

&  R.  644;  3C.  &P.  96;  Waller  \.  Andretvs,  Arran  v.  Crisp,   12   Mod.  54;    Hopwuod  v. 

3  M.  &  W.  315  ;  Payne  v.  Burridge,  12  M.  Barefoot,  11  Mod.  237  ;  Bac.  Abr.  tit.  Cove- 

i^'^.m.l-iQ.  nant   {¥.);    Giles    v.  Hooper,    Carth.    135; 

(0  Amfield  V.   White,  Ry.  &   Moo.  246;  Davenant  v.  Bp.  of  Salisbury,  1  Vent   223. 
.Vnnnin^  V.  i»nH,  2  C.  &  K.  13.  (r)  Amfield  v.  White,   Ry.  &  Moo.  246; 

(m)   fValler  v.  Andrews,  3  M.  &  W.  315  ;  Manning  v.  Lu7m,  2  C.  &  K.  13  ;   Breivster 

Su'eet,  app.,  Seager,  resp.,  2  C.  B.,  N.  S.  v.  Kitchell,  1  Salk.  198;    1  Ld.  Raym.  317  ; 


119, 


12  Mod.  166  ;  Carth.  438  ;   Giles  v.  Hooper, 
Carth.  135  ;  Champernon  v.  Chainpt 

.  -  , ...  _. in  Bradbury  v.  Wright,  2  Doug.  6^ 

(o)  Bennett  v.  Womeck,  7  B.  &  C.  627  ;  1       ford  v.  Marlborough.  2  Atk.  542. 


(")  Parish  V.  Sleeman,  1    De  G.,  F.  &   J.        Carth.  135;  Champernon  v.  Champernon,  cited 
326;  29  L.  J.,  Ch.  96  ;  6  Jur.  N.  S.  385.  in  Bradbury  v.  Wright,  2  Doug.  624 ;  Bland- 
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Chapter  XI.  paid  hy  the  tenant,  will  not  comprise  a  sewers  rate,  for  that  is  neitli  ■ 
parochial  nor  parliamentary  (4) :  so  an  improvement  rate  made  > 
commissioners  under  a  local  act  is  not  parochial  or  parliamentary  (, : 
but  the  land  tax  is  a  parliamentary  tax,  being  imposed  directly  f 
parliament  {u).  A  covenant  by  the  lessee  to  pay  all  parliaments^r 
taxes,  assessments,  &:c.,  will  extend  to  the  land  tax  which  has  bti 
redeemed  or  purchased  by  a  former  lessee,  and  is  payable  to  hn 
under  the  Land  Tax  Act(t').  By  certain  acts  of  parliament  provis  n 
was  made  for  making  rates  on  certain  lands  which  were  before  liaie 
ratione  tenurae  to  repair  a  bridge,  for  raising  a  fund  for  such  repai,; 
a  lessee  of  part  of  those  lands  covenanted  to  pay  his  rent  free  rid 
clear  of  and  from  any  land  tax  and  all  other  taxes  and  deductiis 
whatsoever,  either  parliamentary  or  parochial,  imposed  upon  the  |i|>- 
mises  or  upon  the  lessor ;  it  was  held,  that  the  rate  for  the  repai  of 
the  bridge  was  not  a  parliamentary  tax  within  this  covenant  (w).  |^ 
covenant  by  the  tenant  to  pay  the  land  tax,  and  all  other  taxes,  rate, 
assessn)ents  and  impositions  whatever,  will  not  oblige  him  to  pay  (fi- 
tribution  towards  the  rebuilding  of  a  party-wall  (.r).  But  wher  a 
tenant  covenanted  to  pay  "  all  taxes,  rates,  duties,  assessments  od 
impositions,"  "  it  being  the  true  intent  and  meaning  of  these  presets, 
that  the  lessor  should  have  the  said  yearly  rent  of  60/.  hereby  resertd, 
in  net  money,  without  any  deduction,  defalcation  or  allowance  01  of 
the  same,  on  any  account  whatsoever,"  and  there  was  also  a  spi|al 
covenant  as  to  repairing  party-walls,  it  was  held,  he  could  not  coipel 
his  lessor  to  contribute  to  the'expense  of  rebuilding  a  party-wal^). 
A  covenant  to  discharge  from  taxes  extends  to  subsequent  tax  1  of 
the  same  nature  as  those  in  being  at  the  time  the  covenant  was  nde, 
but  not  to  those  of  a  different  nature  (2;).  Where  a  lessee  coveneted 
that  he  would  pay  all  taxes,  charges,  rates,  tithes  or  rent-char^  in 
lieu  of  tithe  dues  and  duties  whatsoever  as  then  were  or  shou  at 
any  time  thereafter  during  that  demise  be  taxed,  charged,  assess  i  or 
imposed  upon  the  said  demised  premises  ;  it  was  held,  that  the  've- 
nant  was  not  confined  to  rates  payable  by  the  landlord,  but  mea  all 
rates  then  imposed  on  the  lessee  in  respect  of  his  occupation,  ai.  all 
future  rates  which  might  be  imposed  on  the  land  itself  («).  Wfre  a 
person  took  a  part  of  certain  premises,  the  whole  of  which  were  ited 
at  a  certain  annual  value,  and  the  lessor  covenanted  to  pay  all  ixes 
then  chargeable  thereon,  and  the  lessee  covenanted  to  pay  all  'esh 

{s)   Palmer  v.  Earilh,  U  M.  &  W.  428.  Beardmore  v.  Fox,  8  T.  R.  214. 

(/)   Guardians  of  Bedford    Union  v.  Bed-  (y)  Barrett  v.  Duke  of  Bedford,    T,  R. 

ford  Improvement  Commrs.,  7  Exch.  777.  603. 

(u)  Manning  v.  Lunn,  2  C.  &  K.  13.  («)  Brewster  v.  Kilchell,   1   Salk.  •S ;  1 

(v)  The  Governors  of  Christ's  Hospital  v.  Ld.  Raym.   317;    12   Mod.  160;  C  thew, 

Harrild,  2  M.  &  G.  707 ;  3  Scott,  N.  R.  1211.  438. 

(w)  Baker  v.  Greenhill,  3  Q.  B.  148;  2  (a)  Hurst  v.  Hurst,  5  Exch.  57H9  L- 

G.  &  D.  435.  J.,  Exch.  401. 

(,i)  Southall  V.  Leadbetier,  3  T.  R.  458  ; 
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taxes  which  might  thereafter  be  charged  on  the  premises,  or  any  part  Chapter  xr. 
thereof:  it  was  held,  that  the  true  construction  of  these  covenants ^^-1-1 — 


was,  that  the  lessor  should  pay  such  taxes  as  were  charged  on  tlie 
premises  at  the  time  of  making  the  lease,  at  the  then  annual  value, 
and  that  the  lessee  should  pay  all  fresh  taxes,  and  all  such  additions 
to  those  formerly  chargeable  as  were  occasioned  by  the  improved 
value  of  the  premises  (6).  A  tenant  of  marsh  lands,  who  agreed  to 
pay  all  outgoings  whatsoever,  rates,  taxes,  scots,  whether  parochial 
or  parliamentary,  that  then  were  or  should  thereafter  be  chargeable 
upon  the  lands,  the  present  land  tax  excepted,  is  liable  to  pay  an 
extraordinary  assessment  made  by  the  commissioners  of  sewers  for  a 
work  of  permanent  benefit  to  the  land  (c).  A  covenant  by  the  tenant 
to  pay  all  taxes,  rates,  duties,  levies,  assessments  and  payments  will 
extend  to  the  costs  for  paving  footways,  which,  by  a  local  act  passed 
before  the  lease  was  made,  were  made  payable  by  the  tenants  of  the 
adjoining  houses,  and  which  they  were  allowed  to  deduct  from  their 
rents,  in  the  absence  of  any  express  stipulation  to  the  contrary  (d). 
A  covenant  by  a  lessor  to  pay  all  taxes  on  the  demised  premises  does 
not  extend  to  the  rates  for  the  church  and  poor,  for  they  are  personal 
charges  (e).  A  bishop  not  being  able  to  bind  his  successors  unless 
certain  conditions  and  forniahties  are  observed  by  him,  a  covenant 
by  him  to  pay  all  charges  ordinary  and  extraordinary  does  not  include 
land  tax  (/}. 

When  a  lessee  agrees  to  pay  all  rates,  taxes,  &c.,  he  must  pay  the  full  In  what  Pro- 
amount  thereof,  notwithstanding  any  subsequent  increase  occasioned  and'xaxes  aVe 
by  additions  and  new  buildings,  of  which  he  has  the  use  and  benefit  to  l^e  paid, 
during  the  term  (g).     But  when  a  lessor  covenants  to  pay  any  rate  or 
tax,  or  it  is  specifically  excepted  from  the  lessee's  covenant,  and  the 
annual  value  of  the  premises  is  afterwards  increased  by  alterations 
and  new  buildings,  the  landlord  is  liable  to  pay,  not  the  whole  rate  or 
tax  as  paid  from  time  to  time  by  the  tenant,  but  only  so  much  thereof 
as  his  rent  or  the  annual  value  of  the  premises  when  demised  bears  to 
the  improved  annual  value  (//).      Thus  a  landlord  who  covenants  to 
pay  the  land  tax,  and  save  the  tenant  harmless,  will  discharge  his 
covenant,  if  he  pay  the  tax  according  to  the  rent  he  receives,  although 
the  premises  may  be  taxed  at  a  higher  rate(i).     If  the  tenant  be 

(b)  Watson  v.  Atkins,  3   B.  &   A.  647  ;  (/)  Bp.  of  Oxford  v.  Wise,  c\x.eA  in  Bland- 
Graham  V.  Wade,  16  East,  29.  ford  v.  Marlborough,  2  Atk.  544;  Davenant 

(e)   Waller  v.  Andrews.  3  M.  &  W.  315  ;  v.  Bp.  of  Salisbury,  1  Ventr.  223;  2  Lev.  68. 

Palmer  v.  Earith,  14  M.  &  ^V.  431,  Parke,  (g)  Hurst  v.  Hurst,  4  Exch.  571. 

B. ;  Sweet,  app.,  Seager,  resp.,  2  C.  B,,  N.  S.  (h)  Smith  v.  Humble,  15  C.  B.  321 ;  Wat- 

^'?-  son  V.  Home,  7  B.  &  C.  285  ;   1    Man.  &  R. 

(d)  Payne  v.  Burridge,  12  M.  &  W.  727.  191  ;  Hi/de  v.  Hill,  3  T.  R.  377;   Yeo  v.  Le- 

[e]  Thted  V.  Starkey,  8   Mod.  314;  Jtf-  man,  2  Stra.  1190;  1  Wils.  21. 

Joey's  case,  5  Co.  R.  66  b  ;  Paget  v.  Crumpton,  (i)    Whitfield  v.  Brandwood,  2  Stark.  440,- 

^ro.  Eliz.  659;  Milward  v.    Caffin,   2   W.  Yeo  v.  Leman,  2   Stra.  1191;    1   Wils.  21; 

Blac.   1330;    R.   V.  St.  Luke's   Hospital,   2  Barnfather  \.  Lee,  citeA  ZT. ^.379;  Bram- 

^'^'"-  1053.  ston  V.  Robins,  12  Moo.  68  ;  4  Bing.  11. 
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Chapter XI.    under-vated,  he  can  only  deduct  pro  rata(/f).     Where  the  tenant  of 

' piece  of  ground,  at  a  fixed  annual  rent,  covenanted  not  to  build  wit 

out  the  license  of  the  lessor,  and  the  lessor  covenanted  to  pay  all  taxi 
charged  or  to  be  charged  during  the  term ;  and  at  the  time  of  ex 
cuting  the  lease,  the  lessor  gave  the  lessee  a  license  to  build,  whi( 
he  did,  and  thereby  much  increased  the  annual  value  of  the  pr- 
raises;  it  was  held,  that  the  lessor  was  liable  to  pay  taxes  in  propc- 
tion  to  the  rent  received,  and  not  according  to  the  improved  annil 
value  (i).  Where  A.  granted  a  building  lease  to  B.  at  the  yearly  nt 
of  7l.y  who  covenanted  to  pay  all  taxes  except  the  land  tax,  and  aft- 
wards  improved  the  estate,  and  underlet  it  at  541.  per  annum;  it  vs 
held,  that  A.  was  liable  only  to  pay  the  land  tax  in  proportion  to  ie 
old  rent(j).  Under  a  covenant  by  a  tenant  for  the  payment  of  81. 
yearly  rent,  all  taxes  thereon  being  to  him  allowed ;  and  also  that  e 
would  pay  q}\  further  or  additional  rates  on  the  premises,  or  on  jy 
additional  buildings  or  improvements  made  by  him ;  and  a  coven  it 
by  the  landlord  to  pay  all  rates  on  the  premises  or  on  the  tenant  fi 
respect  of  the  said  yearly  rent  of  SOL,  except  such  further  or  additicil 
taxes  as  may  be  assessed  on  the  demised  premises;  the  tenanis 
bound  to  defray  all  increase  of  the  old  as  well  as  the  new  ra|B, 
beyond  the  proportion  at  which  the  premises  were  rated  at  the  tae 
of  the  deed,  which  was  20/.  in  respect  of  the  80/.  rent  (k).  Wlfce 
the  owner  of  a  house,  in  consideration  of  a  premium,  demised  i  at 
one-third  of  its  annual  value,  and  afterwards  redeemed  the  land  uc, 
it  was  held,  that  he  was  entitled  to  receive  from  the  tenant  an  aniial 
payment  equal  to  two-thirds  of  the  land  tax  so  redeemed  (/). 

When  a  tenant  neglects  to  pay  any  rates,  taxes,  &c.  pursuant  tcais 
covenant  or  promise  in  that  behalf,  the  lessor  may  sue  him  for  foe 
breach  of  such  covenant  or  promise  (m),  or  he  may  maintain  ejectiait 
if  the  lease  contain  a  proviso  for  re-entry  applicable  to  such  covewt 
or  promise.  p 

Where  a  landlord  is  liable  to  any  rate  or  tax,  which  the  tenant  aas 
paid,  under  actual  or  implied  compulsion,  the  latter  may  deduct  the 
amount  from  his  rent,  unless  there  is  an  express  covenant  or  stipul;  ion 
to  the  contrary  {n).  But  such  deduction  should  be  made  from  the  ent 
of  the  current  year;  and  the  tenant  cannot  claim  it  from  his  lamiJrd 
at  any  subsequent  period  (o) :  a  plea  in  bar,  therefore,  to  a  cogni;  Qce 
for  a  distress  for  rent,  which  stated,  that  "  divers  sums,  amounti  ■  to 


Landlord's 
Remedy. 


Tenant's  Re- 
medy by  De- 
duction from 
Rent. 


(h)  Sherington  v.  Andrews,  Comb.  483  ; 
but  see  Werden  v.  Pickering  there  cited  ; 
Watson  V.  Home,  7  B.  &  C.  285,  2nd  point. 

(i)  Watson  v.  Home,  7  B.  &  C.  285;  1 
Man.  &  R.  191  ;  Hyde  v.  Hill.  3  T.  R.  377  ; 
Rex  V.  Scott,  3  T.  R.  602. 

ij)  Barnfaiher  v.  Lee,  cited  3  T.  R.  379. 

{k)  Graham  v.  Wade,  16  East,  29;  Wat- 
son V.  Atkins,  3  B.  &  A.  647. 


(0    Ward  V.  Const,  10  B 
&  R.  402. 

(»j)  HuTst  V.  Hurst,  4  Excli.  571. 

(n)  Pai/ne  v.  Burridge,  12  M.  &  V 
Sweet,  app.,  Seager,  resp.,  2  C.  B. 
119;  Hurst  V.  Hurst,  4  Exch.  571. 

(o)  Andrew  v.  Hancock,  1  B.  &  B. 
Moo.  278;  Gumming  \.  Bedborough, 
&  W.  438. 


&  C.  635  »  M. 
i.  S. 


7;  3 
>  M. 
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a  certain  sum,  had  been,  from  time  to  time,  duly  assessed  and  rated   Chapter  XI. 

on  the  premises  for  land  tax,  and  from  time  to  time  paid  by  the  ^^^'  ^' 

plaintiff,  wherefore  he  deducted  the  said  sum,  being  the  amount  of 
the  tax  which  the  defendant,  as  landlord,  was  liable  to  bear  in  respect 
of  the  rent,"  was  held  bad,  for  not  stating  the  specific  periods  for 
which  the  respective  sums  were  assessed  or  paid ;  and  in  not  showing 
that  the  payment  claimed  to  be  deducted  was  made  after  the  rent 
distrained  for  had  accrued,  or  was  then  accruing  (p).  Where  the 
landlord  covenants  to  pay  the  land  tax,  the  lessee  is  not  entitled  to 
deduct  for  more  than  would  be  assessed  on  the  amount  of  his  rent, 
although  he  may  have  actually  paid  more  (q).  Where  by  lease  rent 
is  to  be  paid  without  deduction,  except  for  land  tax  and  sewers  rate, 
and  the  annual  value  of  the  premises  is  afterwards  increased  by  altera- 
tions and  new  buildings,  the  deduction  is  to  be  made  not  of  the  whole 
tax  as  paid,  but  only  in  proportion  to  the  rent  reserved  as  compared 
with  the  improved  annual  value  of  the  premises  (r).  In  one  case,  a 
succeeding  tenant,  who  came  in  at  Michaelmas  (at  which  time  a 
quarter's  rent  was  due),  and  received  from  the  former  tenant  a  receipt 
for  a  year's  property  tax  also  due  at  Michaelmas,  was  held  to  be  en- 
titled to  deduct  the  amount  upon  the  landlord's  distraining  for  half  a 
year's  rent  at  Christmas  (s).  A  broker,  who,  when  receiving  rent 
under  a  distress,  deducts  a  sum  purporting  to  be  for  land  tax,  is  not 
to  be  considered  as  allowing  the  land  tax,  so  as  to  affect  the  land- 
lord's right,  but  as  merely,  from  not  knowing  how  to  act,  consenting 
to  receive  the  money  without  the  sum  deducted  (t).  Sums  allowed 
by  way  of  deduction  from  rent  in  respect  of  rates  and  taxes  paid 
(although  so  allowed  erroneously)  operate  as  payment,  and  will  sup- 
port a  plea  of  payment  of  so  much  of  the  rent  (m). 

Where  a  tenant  has  paid  a  tax,  which  his  landlord  is  bound  to  pay,  Remedy  by 
he  may  recover  the  amount  paid  by  action  (x).  So  where  the  tenant  ^'="0"- 
has  paid  his  full  rent,  without  deduction,  U7ider  protest,  because  of  a 
threat  of  distress,  he  may.  recover  by  action  the  amount  of  rates  and 
taxes  which  he  has  paid  for  the  landlord,  and  which  the  latter  has 
improperly  refused  to  allow  (?/);  but  where  a  tenant  has  voluntarily 
paid  his  full  rent  without  deducting  a  landlord's  tax  for  a  considerable 
time,  he  can  neither  recover  it  back,  nor  plead  it  as  a  payment  in 
replevin :  thus  where  the  tenant  of  premises  under  a  lease,  which 
contained  no  reservation  as  to  the  payment  of  land  tax,  claimed  a 
deduction  for  such  tax,  which  was  refused  by  the  landlord,  who 
afterwards  distrained,  and  was  paid  the  whole  rent,  and  the  tenant 

ip)  Stubbs  V.  Parsons,  3  B.  &  A.  516.  Bramston  v.  Robins,  4  Bing.  11  ;  12  Moo.  68. 

{q)  Whitfield  V.  Brandwood,  2  Stark.  440.  {x)  Graham  v.  Tate,  1  M.  &  S.  609  ;  Wat- 

r    Smith  V.  Huvible,  15  C.  B.  321.  son  v.  Home,  7  B.  &  C.  285;   1   Man.  &  R. 

{s)Clv,mel    V.   Read,    7    Taunt.    50;     2  191. 

Marsh.  371.  (^^  £^^^,.  ^   Creenhill,  3  Q.  B.  148  ;  2  G. 

y)  i>amderson  v.  Hanson,  3  C.  &  P.  314.  &  D.  435. 
(«)   fValler  v.  Andrews,  3  M.  &  \V.  312  ; 
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Chapter  XI.  afterwards  paid  his  full  rent  for  five  successive  years,  without  claiminJ 
^"'    —  to  deduct  such  tax;  it  was  held,  that  such  acquiescence  was  equivaler 


to  a  dereliction  of  his  claim  in  the  first  instance ;  and  that  he  coul 
not  recover  back  any  of  the  sums  so  paid  by  him  for  land  tax,  in  a 
action  of  assumpsit  for  money  paid,  on  the  ground  of  their  being  ii 
voluntary  payments  (2) :  and  where  an  occupier  of  lands  had,  durir 
a  course  of  twelve  years,  paid  to  the  collector  of  taxes  the  landlord 
property  tax,  and  the  full  rent  as  it  became  due  to  the  landlord,  witl 
out  claiming  any  deduction  on  account  of  the  tax  so  paid;  it  was  hel 
that  the  occupier  could  not  recover  back  from  the  landlord  any  pa; 
of  the  property  tax  so  paid(«).  A  tenant  cannot  recover  as  mon'f 
paid  to  the  use  of  his  landlord  an  amount  of  property  tax  which  ^ 
omitted  to  deduct  from  the  next  payment  of  rent  (6).  So  if  a  tenaj; 
pays  taxes,  which  he  alleges  ought  to  have  been  paid  by  his  landloij 
and  afterwards  pays  rent  for  two  years  subsequently,  without  makij^ 
any  deduction,  he  cannot  recover  the  amount  in  an  action  against  tt 
landlord  (c).  But  where  a  local  act  provided  that  a  drainage  tax  If 
one  shilling  per  acre  should  be  paid  by  the  tenants  of  the  land  charg| 
with  the  same,  and  that  the  tenants  might  deduct  the  same  out  of  ife 
rents  payable  to  their  landlords-;  it  was  held,  that  a  tenant  who  ii 
the  determination  of  his  tenancy  paid  the  full  rent  then  due,  withi 
deducting  the  tax  falling  due  on  thedetermination  of  the  tenancy,  Ij 
not  then  called  for,  might  recover  from  the  landlord  the  amount  of 
which  he  (the  tenant)  was  afterwards  compelled  to  pay,  and  wofcl 
never  have  any  opportunity  to  deduct  from  rent(f/).  Where  le 
plaintiff  demised  a  house  to  the  defendant,  who  by  the  agreemat 
was  to  pay  a  rent  clear  of  all  deductions  for  taxes  and  parochial  ra  s; 
and  after  occupying  the  premises  for  some  time,  the  defendant  quiied 
them,  leaving  claims  for  land  tax  and  poor's  rates,  which  latter  ae 
landlord  was  obliged  by  a  local  act  of  parliament  to  pay,  and  he  id 
pay  them;  it  was  held,  that  he  could  not  recover  the  amount  fwa. 
the  defendant  in  an  action  for  money  paid,  but  should  have  decked 
specially  on  the  agreement,  because,  as  there  was  no  original  liab  ly 
on  the  defendant  to  pay,  it  could  not  be  said  to  be  money  paid  tciis 
use  (e).  ^ 

Remedy  by  In  an  action  for  rent,  the  tenant  may  plead  as  to  part,  that  he  las 

paid  a  landlord's  tax  to  that  amount,  in  respect  of  the  rent  due  tc  he 
plaintiff  claimed   by  the  declaration,   after  he  has  in  fact  paid  he 

(2)  Spragg  V.  Hammond,  2  B.  &  B.  59  ;  4  438. 

Moo.  431  ;   Andrew  v.  Hancock,  1   B.  &  B.  {c)  ^aunderson  v.  Hanson,  3  C.  &  P  14; 

37  ;  3  Moo.  278  ;  Fuller  v.  Abbott,  4  Taunt.  Rich  v.  Jackson,  4  Bro.  C.  C.  515  ;   (  ^es. 

105;    Waller  v.  Andrews,  3  M.  &  W.  312;  334,  n. 

Stubbs  V.  Parsons,  3  B.  &  A.  516;   Brisbane  (d)  Dawson  v.  Linton,  5  B.  &  A.  5  ;   1 

V.  DacrM,  5  Taunt.  143.  D.  &R.  117. 

(a)  Denby  v.  Moore,  1  B.  &  A.  123.  (e)  Spencer  v.   Parry,  3  A.  &  E.  3   ;  4 

(b)  Cuviming  v.  Bedborough,  15  M.  &  VV.  N.  &  M.  770. 

II 
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tax(/).     In  such  action  the  validity  of  the  rate  or  tax,  or  the  plain-    Chapter  XI. 

tiff's  liability  to  pay  all  or  any  part  of  it,  may  be  disputed  {g) ;  or  the  ^^^'   ' 

plaintiff  may  reply  that  by  the  lease  or  agreement  the  defendant  ex- 
pressly agreed  to  pay  all  rates  and  taxes  {h).  In  support  of  a  plea  of 
payment  of  a  landlord's  tax,  the  tenant  should  call  the  collector,  and 
produce  the  assessment (i);  but  the  latter  has  been  held  unnecessary  (/i). 


Sect.  2. — Property  Tax. 

The  acts  relating  to  property  tax  and  income  tax  are  numerous  (/).  Property  and 
The  amount  of  these  taxes  varies  from  time  to  time  according  to  the  1"*;°""®  ^^^ 
exigencies  of  the  government  (w?)-     It  is  now  (1862)  ninepence. 

The  property  tax,  like  most  others,  is  a  tenant's  tax  as  between 
him  and  the  public  (w).     But  "  the  occupier  of  any  lands,  tenements,  Tenant  entitled 
hereditaments  or  heritages,  being  tenant  of  the  same,  and  paying  the  ^°  r't^'rax  paid 
said  duties,  shall  deduct  so  imich  thereof  in  respect  of  the  rent  payable  from  his  next 
to  the  landlord  for  the  time  being  (all  sums  allowed  by  the  commis- 
sioners being  first  deducted)  as  a  rate  of  [sevenpence  {0)1   for  every 
twenty  shilhngs  thereof  would   by  a  just  proportion  amount  unto, 
which  deduction  shall  be  made  out  of  the  Jirst  payment  thereafter  to  be 
made  on  account  of  rent ;  and  the  receivers  of  her  Majesty,  and  all  AH  Landlords 

landlords,  both  mediate  and  immediate,  their  respective  heirs,  execu-  are  to  allow 

.    ,  ^  '  r  ?  such  deduction, 

tors,  administrators  and  assigns,  according  to  their  respective  interests, 
and  their  respective  receivers  or  agents,  shall  allow  such  deduction 
upon  receipt  of  the  residue  of  the  rent,  under  the  penalty  herein  con- 
tained; and  the  tenant  paying  the  said  assessment  shall  be  acquitted 
and  discharged  of  so  much  money  as  if  the  same  had  actually  been 
paid  unto  the  person  to  or  for  whom  his  rent  shall  have  been  due  and 
payable;  and  the  occupier  of  lands  charged  on  the  amount  of  any 
composition  rent,  or  payment  for  tithes  arising  therefrom,  and  paying 
the  said  duties,  shall  be  entitled  to  make  the  like  deduction  from  such 
composition  rent  or  payment  on  paying  the  same"  {p).  So  mesne 
landlords,  by  whom  any  such  deduction  shall  have  been  allowed  as 
aforesaid,  may  deduct  and  retain  a  just  proportion  thereof  from  the 
rent,  &:c.  payable  by  them  to  their  superior  landlord  iq). 

By  5  &;  6  Vict.  c.  35,  s.  103,  if  any  person  shall  refuse  to  allow  Penalty  50/. 
(inter  alia)  "  any  deduction  authorized  to  be  made  by  this  act  out  of  anow^^ucK 

duction. 

(/)  Tinckler  v.  Prentice,  4  Taunt  549  ;  c.  14  ;  24  Vict.  c.  20  ;  25  Vict.  c.  22. 
Baker  v,  Davis,  3  Camp.  474;   Pocock  v,  (m)  See  Stamp's  Index  to  the  Statutes, 

tusiace,  2  Camp.  181.  tit.  Property  Tax,  362  (3rd  ed.). 

(g)  Lobban  V.  Cook,  3  H.  &  N.  238.  (n)  Cumniing  v.  Bedborough,  15  M.  8f  W. 

(A)  Payve  v.  Burridge,  12  M.  &  W.  727.  438. 

(i)  Gabell  V.  Shevell,  b  Taunt.  81.  (o)  Now  ninepence,  25  Vict.  c.  22. 

Ill  r''^'P^  "•  -^eer,  4  Camp.  266.  (p)  5  &  6  Vict.  c.  35,  s.  60,  Sched.  (A.), 

(0  0&6  Vict.  c.  35;  8  Vict.  c.  4;  11  No.  IV.   Rule  "Ninth,"   incorporated   in 

Vict.  c.  8  ;  14  Vict.  c.  12  ;  17  &  18  Vict.  cc.  subsequent  acts. 
i,'°° '  18  Vict.  c.  20  ;  20  Vict.  c.  6  ;  20  &  (o)  Id.  Rule  "  Tenth." 

21  Vict.  c.  5 ;  22  &  23  Vict.  c.l8  .  23  Vict. 
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Chapter  XI. 
Sect.  2. 

Express  Con- 
tracts not  to 
make  such  De- 
duction, void. 


When  the  de- 
duction may 
be  made. 


Action  or  In- 
formation for 
Penalty  and 
Costs. 


Income  Tax 
payable  upon 
Royalties  re- 
served in  a 
demise  of  Brick 
Earth,  &c. 


any  rent  or  other  annual  payment  mentioned  in  the  Ninth  and  Tent 
Rules  of  No.  IV.,  Schedule  (A.),  every  such  person  shall  forfeit  tli 
sum  of  fifty  pounds ;  and  all  contracts,  covenants  and  agreemen 
made  or  entered  into,  or  to  he  made  or  entered  into  (r),  for  payment  ( 
any  interest,  rent  or  other  annual  payment  aforesaid,  in  full,  withoi 
allowing  such  deduction  as  aforesaid,  shall  be  utterly  void."  Ev( 
an  annuity  created  by  settlement  or  will  "  without  any  deduction,"  > 
"  free  from  legacy  duty  and  other  deductions,"  is  subject  to  incon 
tax  [s). 

Express  covenants  and  stipulations  entered  into  between  landlol 
and  tenant,  as  to  the  payment  by  either  party  of  rates,  taxes  or  othr 
impositions,  are  not  usually  interfered  with  by  the  legislature  {t).  Bt 
this  enactment  forms  a  special  exception  to  the  general  rule.  | 

A  tenant  is  not  entitled  to  make  any  deduction  in  respect  of  pit- 
perty  tax  until  he  has  actually  paid  the  amount  (m).  Such  paymct 
operates  as  a  payment  pro  tanto  of  the  rent  then  due,  or  then  acci* 
ing(jr).  If  he  omit  to  deduct  it  in  his  next  payment  of  rent,  he  canrt 
afterwards  recover  the  amount  as  "money  paid"  to  the  use  of  \t 
landlord  (y).  But  perhaps  a  court  of  equity  would  give  redress,  if  ife 
omission  to  deduct  was  by  mistake  or  oversight.  If  the  landlord  r 
his  agent  wrongfully  refuse  to  allow  the  deduction,  he  will  be  liable© 
a  penalty  of  50/.  on  each  occasion  [z).  Such  penalty  may  be  recove  d 
icith  costs,  either  by  her  Majesty's  attorney-general  on  behalf  of  fe 
crown,  or,  in  a  qui  tam  action  or  information  commenced  in  the  Coirt 
of  Exchequer  at  Westminster,  within  twelve  calendar  months  frto 
the  time  of  the  penalty  being  incurred  (a).  But  the  attorney-gem al 
may  stay  any  such  qui  tam  action  or  information  by  entering  a  wfe 
prosequi,  or  otherwise,  in  case  it  shall  appear  to  his  satisfaction  tat 
any  penalty  or  forfeiture  was  incurred  without  intention  of  fraud  i). 
It  is  of  course  in  his  discretion  to  say  upon  what  terms,  as  to  p^- 
ment  of  costs  or  otherwise,  any  such  proceedings  shall  be  stayed. 

By  indenture  a  piece  of  land  was  demised,  with  power  to  the  lesee 
to  get  from  the  land  clay,  brick  earth  and  other  materials  for  malig 
bricks,  and  to  make  the  same  into  bricks  upon  the  premises  for  a  t  m 
of  fourteen  years,  paying  to  the  lessor  the  yearly  rent  of  \ll.  10s. or 
surface  rent,  by  quarterly  payments ;  also  paying  to  the  lessor  or 
royalty  or  brick  rent  the  yearly  sum  of  100/.,  by  four  equal  quart  ly 


(r)  As  to  the  necessity  for  these  words, 
see  Re  Knight,  1  Exch.  802;  17  L.  J.,  Ex. 
1C8. 

(s)  Att.-Gen.  v.  Shield,  3  H.  &  N.  834; 
28  L.  J.,  Ex.  49  ;  Sadler  v.  Richards,  4  Kay 
&  J.  302  ;  but  see  contra.  Turner  v.  Mulmeux, 
1  Johns.  &  H.  334. 

(O  Ante,  430. 

(u)  Ante,  437. 

(.r)  Ante,  437;  Baker  v.  Davis,  3  Camp. 
474;  Francklin  v.  Carter,  1  C.  B.  750;  3  D. 


&  L.  213,  cited  15  M.  &  W.  551,  Pari  IB. 

(y)  Cumming  v.  Bedborough,  15  M.  W. 
438  ;  Denby  v.  Moore,  lB.&A.U3;Sj  cer 
V.  Parry,  3  A.  &  E.  331. 

(«)  5  &  6  Vict.  c.  35,  s.  103,  ante,  '>7 ; 
Att.-Gen.  v.  Shield,  3  H.  &  N.  834;  '  L. 
J.,  Ex.  49. 

(a)  5  &  6  Vict.  c.  35,  s.  185,  refcrri  to 
43  Geo.  3,  c.  99,  ss.  62,  63. 

{b)  Id.  s.  62. 
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payments  on  the  same  days ;  and  also  paying  in  respect  of  every  Chapter  xi. 

thousand  bricks  over  and  above  the  first  miUion  which  should  be         ^^^'   ' 

made  on  the  premises  in  any  one  year,  an  additional  royalty  or  brick 

rent  of  2s.,  to  be  paid  on  the  last  day  of  every  year :  held,  that  both 

the  royalties  or  brick  rents  were  chargeable  with  income  tax,  and  that 

it  was  payable  in  the  first  instance  by  the  lessee,  who  was  entitled  to 

deduct  it  from  the  amount  due  to  the  lessor  (c).    But  where  a  mine  is  But  not  on  In- 

sold  and  the  purchase-money  is  made  payable  by  fifty  annual  instal-  th^  Purchase 

ments,  such  instalments  constitute  capital  (not  income),  and  no  income  Money  of  a 

11  1-  1  r     J  Mine  sold. 

tax  ought  to  be  paid  or  deducted  m  respect  thereoi(a). 

In  estimating  the  value  of  a  succession  to  land  under  the  16  &  17  No  deduction 

Vict.  c.  51,  the  successor  is  not  entitled  to  a  deduction  for  income  tax,  ^[^n  Duty  in 

or  the  agent's  charges  for  collecting  rents  (e).  respect  of  In- 

^  come  Tax. 


Sect.  3, — Land  Tax. 

The  principal  Land  Tax  Acts  are  the  38  Geo.  3,  c.  5,  made  per-  Land  Tax  Acts, 
petual  by  38  Geo.  3,  c.  60;  amended  by  42  Geo.  3,  c.  116;  53  Geo.  3, 
c.  142;  17  &  18  Vict.  c.  85;   19  &  20  Vict.  c.  80,  s.  4.     Additional 
commissioners  for  each  district  were  appointed  by  20  &  21  Vict.  c.  46. 

The  Land  Tax  Redemption  Acts  are  very  numerous.  The  principal  Land  Tax  Re- 
ones  are  the  42  Geo.  3,  c.  116;  16  &  17  Vict.  CC.  74,90,  117;  19  &  demption  Acts. 
20  Vict.  c.  80,  ss.  3,  4  (/). 

The  application  of  monies  arising  from  the  excess  or  surplus  of  land  Application  of 

P  T         i4 

tax  assessed  in  any  particular  parish  or  place  beyond  the  quota  or  TTx^rai°sed  In 
proportion  payable  by  such   parish   or  place,  is  provided  for  by  6  particular 
Geo.  4,  c.  32,  as  amended  by  24  k  25  Vict.  c.  91,  ss.  39—44.     It  is  P^"^^^"' 
to  be  applied  in  or  towards  redemption  of  the  land  tax  chargeable 
upon  such  parish  or  place. 

By  38  Geo.  3,  c.  5,  s.  4,  the  land  tax  (then  about  4s.  in  the  pound)  Land  Tax- 
was  directed  to  be  rated  and  charged  in  manner  therein  mentioned    °^  ^  *^^^  ' 
upon  all  hereditaments  in  England,  Wales  and  Berwick-upon-Tweed, 
and  upon  all  persons  "having  or  holding"  any  such  hereditaments 
"  in  respect  thereof." 

By  sect.  17,  it  is  to  be  levied  and  raised,  when  necessary,  by  dis-  May  be  levied 
tress  and  sale,  with  power  to  break  open  outer  doors,  kc,  in  the  ^^^  ^J^^  or 
presence  of  a  constable ;  and  with   power  to  the  commissioners  of  ^y  Commit- 

11  1    n     1  •  1  ••IV-      ment. 

land  tax  to  commit  defaulters  to  prison,  there  to  remain  until  the 
arrears  of  land  tax,  with  costs,  are  paid.     But  a  distress  may  not  be 

(c)  Edmonds  v.  Eastwood,  2  H.  &  N.  811 ;  c.  67  ;  50  Geo.  3,  c,  58  ;  52  Geo.  3,  c.  80  ; 
27  L,  J.,  Ex.  209.  53  Geo.  3,  cc.  123,  142  ;   54  Geo.  3,  c.  173  ; 

(d)  Taylor  v.  Evans,  1  H.  &  N.  101  ;  25  57  Geo.  3,  c.  100  ;  1  Will.  4,  c.  11,  s.  5 ;  4 
L.  J.,  Ex.  269 ;  Lady  Emily  Foley  v.  Fletcher,  &  5  Will.  4,  c.  60,  s.  4  ;  1  &  2  Vict.  cc.  57, 
3  H.  &  N.  769 ;  28  L.  J.,  Ex.  100.  58  ;  5  &  6  Vict.  c.  37.    As  to  the  terms,  &c. 

(e)  In  re  Elwes,  3  H.  &  N.  719 ;  28  L.  J.,  upon  which  land  tax  may  now  be  redeemed, 
Ex.  46.  see  post,  442. 

(/)  See  also  46  Geo.  3,  c.  133 ;  49  Geo.  3, 
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Chapter  XL 
Sect.  3. 


Power  to  Te- 
nant to  deduct 
a  proportionate 
Part  from  the 
Rent. 


Acquittance 
from  Rent,  joro 
ianto. 


Commissioners 
to  settle  Dis- 
putes as  to 
Land  Tax. 


Express  Con- 
tracts as  to 
Rates  and 
Taxes  not  in- 
terfered with. 


Tenant  liable 
to  the  Public 
for  the  Land 
Tax. 

With  Power  to 
deduct  a  pro- 
portionate Part 
thereof  from 
liis  next  pay- 
ment of  Rent. 


made  immediately  after  the  tax  is  demanded;  there  must  be  a  refusa 
or  a  neglect  and  default  to  pay  the  tax,  and  a  reasonable  time  aft( 
demand  made  should  be  allowed,  otherwise  the  distress  will  I 
illegal  (g).  An  outer  door,  &c.  cannot  be  broken  open,  to  levy  lar 
tax,  except  in  the  presence  of  a  constable  (A). 

By  the  same  sect.  17,  "the  several  and  respective  tenant  or  tenan 
of  all  houses,  &c.  which  shall  be  rated  by  virtue  of  this  act,  are  herel 
required  and  authorized  to  pay  such  sum  or  sums  of  money  as  sh; 
be  rated  upon  such  houses,  &c.,  and  to  deduct  out  of  the  rent  so  mui 
of  the  said  rate  as,  in  respect  of  the  said  rents  of  any  such  houses,  & , 
the  landlord  should  and  ought  to  pay  and  bear;  and  the  said  Ian- 
lords,   both   mediate  and  immediate,   according   to   their   respectij 
interests,  are  hereby  required  to  allow  such  deductions  and  paymei* 
upon  the  receipt  of  the  residue  of  the  rents."  i 

By  sect.  18,  "  every  tenant  paying  the  said  assessment  or  asse;| 
ments  last  mentioned  shall  be  acquitted  and  discharged  of  so  mui 
money  as  the  said  assessment  or  assessments  shall  amount  unto,  asi" 
the  same  had  actually  been  paid  unto  such  person  or  persons  to  wh<Ki 
his  rent  shall  have  been  due  and  payable;"  with  power  to  the  cof 
missioners  of  land  tax  or  any  two  of  them  to  settle,  as  they  sill 
think  fit,  any  differences  between  landlord  and  tenant,  or  any  otl:|, 
concerning  the  said  rates.  When  -they  have  decided  any  such  ( 
ference  the  Court  of  Chancery  will  not  re-examine  it  {i). 

Sect.  35  provides,  "  that  nothing  in  this  act  contained  shall  be  c 
strued  to  alter,  change  or  determine,  or  make  void,  any  contrai, 
covenants  or  agreements  whatsoever  between  landlord  and  tenant Ir 
any  other  persons,  touching  the  payment  of  taxes  and  assessmentitn 
England,  Wales  and  Berwick-upon-Tweed;  anything  herein  contaid 
to  the  contrary  notwithstanding." 

The  land  tax  is  to  be  rated  and  charged  upon  the  person  "  haMg 
or  holding"  the  property  "in  respect  thereof" (^).  It  is  a  tena;'s 
tax,  as  between  him  and  the  public  (0-  But,  in  the  absence  of  ^ 
express  stipulation  to  the  contrary,  the  tenant  is  entitled  to  decfet 
out  of  the  current  or  accruing  rent,  when  paid  by  him  (»«),  not  Qe 
whole  rate  as  paid,  but  only  so  much  thereof  as  the  rent  paid  to  lis 
immediate  landlord  bears  to  the  assessed  annual  value  of  the  demsd 
premises ;  and  such  landlord  may  deduct  out  of  the  next  rent  paic  oy 
him  to  his  superior  landlord  so  much  of  the  rate  as  such  last-no- 
tioned  rent  bears  to  the  assessed  annual  value  of  the  property,  an  Bo 


I 


ig)  Gihhs  V.  Slead,  8  B.  &  C.  528. 

{h)  Foss  V.  Rachie,  8  C.  &  P.  699;  4  M. 
&  W.  419;   7  Dowl.  53. 

(i)  Brockman  v.  Honywood,  1  P.  Wnis. 
328. 

{k)  38  Geo.  3,  c.  5,  s.  4,  ante,  489. 

{I)  R.  V.  Mitcham,  Cald.  276  (a) ;  Doug. 
226,  Buller,  J. ;    Watson  v.  Home,  7  B.  &  C. 


285  ;  Const  v.  Ward,  10  B.  &  C.  649.  •  is 
the  property  tax;  Cumming  v.  Bedhoi  g/<, 
15  M.  &  W.  438. 

{m)  Andreivs  v.  Hancock,  1  Brod.  B. 
37  ;  3  Moo.  278 ;  Denby  v.  Moore,  1  B.  A. 
123;  Stubhs  v.  Parsons,.^  B.  &  A.  ;6; 
Carter  V.  Carter,  5  Bing.  406;  2  Moo.  P- 
723. 
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on    toties  quoties(ii).     When  an  outgoing  tenant  who  has  paid  the   Chapter  XI. 

land  tax  hands  over  the  receipt  to  the  succeeding  tenant,  it  seems — 

that  the  latter  may  have  the  allowance  of  it  (o). 

Any  contract,  covenant  or  agreement  by  a  lessee  or  tenant  to  pay  Express  Con- 
the  land  tax,  or  to  pay  "all  rates  and  taxes,"  will  render  him  liable  na,its  to'pay" 
to  pay  the  whole  land  tax,  without  making  any  deduction  from  his  Laud  Tax,  &c. 
rent  in  respect   thereof (^).     Even  an  oral  agreement  to  pay   "all 
taxes"  (not  specifically  mentioning  the  land  tax)  will  be  sufficient  for 
this  purpose  {q).     Under  an  agreement  for  a  lease  at  the  yearly  rent 
of  40/.,  payable  quarterly,  "  free  of  all  outgoings,"  the  tenant  ought 
to  pay  the  land  tax  and  tithe  commutation  rent-charge,  and  the  land- 
lord is   entitled  to  have  a  covenant  to  that  effect  inserted   in   the 
lease (r).    The  land  tax  is  a  "  parliamentary  tax"  within  the  meaning 
of  an  agreement  to  pay  rent  "  and  all  taxes,  parliamentary  and  paro- 
chial" (s).     But  it  is  not  a  parochial  tax  (t). 

When  the  tenant  covenants  or  agrees  to  pay  all  rates,  taxes  and  When  the 
impositions,  except  land  tax,  or  when  the  landlord  covenants  or  agrees  affr'ees''to  pay 
to  pay  the  land  tax,  or  "all  rates  and  taxes"  (which  would  include  the  Land  Tax, 
the  land  tax),  and  new  buildings  are  subsequently  erected,  or  other  from  the  Te- 
improvements  made,  during  the  term,  whereby  the  amount  of  land  "^n^'s  Cove- 
tax  is  increased,  the  landlord  is  bound  to  allow  the  tenant  to  deduct 
from  his  rent  only  so  much  of  the  land  tax  as  would  have  been  pay- 
able for  the  premises  in  the  state  in  which  they  were  demised,  and 
not  such  part  of  the  land  tax  as  is  occasioned  by  the  new  buildings  or 
other  improvements,  of  which  the  tenant  has  the  use  and  benefit  (u). 
The  result  is,  that  the  lessor  is  bound  to  pay  such  proportion  only  of 
the  land  tax  as  the  reserved  rent  bears  to  the  total  annual  value  {x).      a  Distress  for 

A  distress  for  land  tax  is  no  breach  of  a  landlord's  covenant  for  ^^"'^  ^^^  ^l 

no  breach  or 

quiet  enjoyment,  without  interruption  by  him  or  any  other  person  the  usual  qua- 

„i   •     •        ii  I         r-  J        1  •      "  /    \  lifted  Covenant 

clairamg     by,  from  or  under  hmi    (y).  ^^^  ^^^-^^  E„. 

By  1  &  2  Vict.  c.  38,  a  summary  remedy  is  given  by  application  to  joyment. 
the  Court  of  Exchequer  in  cases  where  lands  are  rated  to  the  land  chequer  when" 
tax  for  two  or  more  divisions  by  reason  of  disputes  in  which  they  Land  Tax  As- 

M,  ,     1  ,    V  sessed  in  some 

^       to  be  rated  {z).  Property  in 

two  or  imre 

(n)  38  Geo.  3,  c.  5,  s.  17,  ante,  440.  (0   Waterloo  Bruise  Co.  v.  Cull,  28  L.  J.,    Divisions. 

{o)  Clennel    v.    Read,    7   Taunt.    50;     2  Q.  B.  70 ;  2[)  Id.  10^ 
Marsh.  371.  («)   Yea  v.  Leman,  2  Stra.  1191  :   1  VVils. 

r  (p)  38  Geo.  3,   c.   5,    s.  3.5,    ante,  440  ;  21  ;   Hyde  v.  Hill,  3  T.  R.  377  ;   Graliam  v. 

Brewster   v.  Kitcliell,    1   Salk.   197  ;    1    Ld.  Warfe,  Ifj  East,  29  ;  IVhitfield  \.  Brandwood, 

Rayra.  317;    The  Governors  of  Christ's  Has-  2  Stark.  N.  F,  C.  441  ;    IVatsoti  v.  Hoine,  7 

piial  V.  Harrild,  2   M.  &  G.  707;   3  Scott,  B.  &  C.   285;   1    Man.  &  R.  191;    IVard  v. 

-^^  R-  126.  Const,  10  B.  &  C.  649,  654 ;  Smith  v.  Humble, 

(?)  ^mjield  V.  White,  Ry.  &  Moo.  246  ;  15  C.  B.  321. 
fiopwoodv.  Barefoot,  \l  Mod.  237.  (x)   Ward   v.    Co7ist,    10    B.   &    C.    654, 

(r)  Parish  v.  Sleeman,  1   De  G.,  F.  &  J.  Parke,  J.;   Id.  649,  Bayley,  J. 
326;  29  L.  J.,  Ch.  96;   6  Jur.  N.  S.  385.  (y)  Stanley  v.  Hayes,  3  Q.  B.   105  ;    11 

is)  Manning  v.  Lunn,  2  C.  &  K.  13 ;  The  L.  J.,  Q.  B.  176. 
Governors  of  Christ's  Hospital  v.  Harrild,  2  (z)  Re  Glutton  Land  Tax,  6  M.  &  W.  6S9. 

'^I.  &G.  707;  3  Scott,  N.  R.  126. 
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Chapter  XI. 
Sect.  3. 

Redemption  of 
Land  Tax- 
by  whom,  and 
upon  what 
Terms. 

Advisable  be- 
fore Building, 

Evidence  of 
the  Land  Tax 
having  been 
Redeemed. 

Land  Tax, 
when  Re- 
deemed, be- 
comes payable 
to  the  Pur- 
chaser as  In- 
terest. 


The  terms  on  which  land  tax  may  now  be  redeemed  or  purchased 
B.re{z)  17/.  10s.  per  cent,  less  than  under  42  Geo.  3,  c.  116,  ss.  22,  22 
But  no  person  can  now  redeem  or  purchase  any  land  tax  except  thos 
"  havino-  an  estate  or  interest"  in  the  hereditaments  whereon  sue 
land  tax  is  charged,  and  to  whom  a  preference  in  the  redemption  ( 
land  tax  was  given  for  a  limited  period  by  42  Geo.  3,  c.  116(a). 
bishop  may  redeem  land  tax  on  lands  belonging  to  his  see  {b).     It 
extremely  advisable  to  redeem  the  land  tax  before  beginning  to  bull 
on  the  land  charged  therewith.     The  proper  evidence,  on  the  sale 
an  estate,  to  show  that  the  land  tax  has  been  redeemed,  is,  the  cerlj 
ficate  of  the  commissioners,  or  a  copy  of  the  register  (c). 

When  any  person  having  an  estate  other  than  of  inheritance,  redeen 
the  land  tax  with  his  own  money,  the  estate  becomes  chargeal; 
to  him  with  the  amount  of  the  consideration  and  interest  therec, 
equivalent  to  the  land  tax  redeemed  (d).  Reversioners  are  liable  d 
interest  only  from  coming  into  possession  (d).  Revei'sioners  redee  - 
ing  are  entitled  to  such  yearly  equivalent  until  the  estates  vest  a 
them  in  possession  (of).  When  coparceners,  heirs,  portioners,  tenate 
in  common  or  joint-tenants  redeem  not  only  their  own  proportion  tr 
proportions  of  the  land  tax,  but  also  that  or  those  of  the  others,  ie 
latter  shares  are  chargeable  for  their  proportions  to  the  person  ir 
persons  so  redeeming  (e).  Any  such  interest  or  rent-charge  becoits 
payable  on  the  same  days  as  the  land  tax  was  payable  at  the  tim«pf 
the  redemption  thereof,  and  is  recoverable  by  action,  suit,  distressir 
any  other  means  whereby  rents  reserved  on  leases  are  recovered  ly 
law(/).  And  where  a  tenant  is  bound  to  pay  the  land  tax,  Ie 
amount  of  it,  if  redeemed  by  the  person  entitled  to  the  rent,  is  [^- 
able  and  may  be  recovered  as  rent  (</).  Where  the  owner  of  a  hcfee 
in  consideration  of  a  premium  demised  it  at  one-third  of  its  anial 
value,  and  afterwards  redeemed  the  land  tax  :  held,  that  he  aas 
entitled  to  recover  from  the  tenant  an  annual  payment  equal  to  1io- 
thirds  of  the  land  tax  so  redeemed  (h).  So,  where  the  owner  of  tid 
subject  to  a  fee-farm  rent  redeemed  the  land  tax  :  held,  that  heifas 
entitled  to  deduct  a  proportionate  part  of  the  land  tax  from  suchee- 
farm  rent  {i).  There  is  a  provision  in  the  Land  Tax  Acts,  that  il|he 
land  tax  is  redeemed  the  party  redeeming  shall  have  a  remedy  ag  Inst 
the  tenant,  so  that  the  tenant  is  to  pay  the  tax  at  all  events  (7f).  8ut 
a  remainder-man  in  possession  can  compel  the  representatives  olthe 


(z)  16  &  17  Vict.  c.  74;  and  see  the 
other  statutes  mentioned,  ante,  439. 

(a)  16  &  17  Vict.  c.  117,  s.  1.  Sect.  2 
of  this  act  was  repealed  by  19  &  20  Vict. 
c.  80,  s.  3. 

(b)  42  Geo.  3,  c.  116,  s.  88;  Doe  d.  Bp. 
of  Rochester  v.  Bridges,  1  B.  &  Ad.  847. 

((?)  Buchanan  v.  Poppteion,  4  C.  B  ,  N.  S. 
20  ;  27  L.  J.,  C.  P.  210  ,  4  Jur.  N.  S.  414. 


(d)  42  Geo.  3,  c.  116,  s.  123. 

(e)  Id.  s.  124. 

(/)  Id.  s.  125.  Ij 

{g)  Id.  s.  126.  I' 

(/*)    IVard  V.  Const,  10  B.  &  C.  63^ 
(0   Moody   V.   The  Dean  and   Chatr  of 

Wells,  1  H.  &  N.  40 ;  20  L.  J.,  Ex.  f8. 
{k)  Per  Parke,  B.,  in  Palmer  v.  frilK 

MM.  &W.  431.  i 
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tenant  of  a  previous  particular  estate,  who  has  redeemed  the  land  Chapter  XI. 
tax,  to  receive  the  consideration  money  for  such  redemption,  with  all  ^^^'  ' 
arrears  of  interest,  so  as  to  free  the  land  from  the  charge  and  payment 
of  the  interest  to  which  it  was  subject  for  the  benefit  of  such  tenant, 
under  42  Geo.  3,  c.  116,  s.  123  (Z).  And  a  tenant  in  common  of  the 
remainder,  if  he  tender  the  whole  amount,  and  that  is  refused,  and  the 
interest  distrained  for,  may  plead  the  tender  in  bar  of  an  avowry  (/). 
The  second  section  of  16  &;  17  Vict.  c.  117,  which  enacted,  that  for 
the  future  land  tax  when  redeemed  should  always  merge  in  the  pro- 
perty, was  repealed  by  19  &  20  Vict.  c.  80,  s.  3.  It  was  probably 
found  that  few  redemptions  of  land  tax  took  place  under  such  cir- 
cumstances. 


Sect.  4. — Sewers  Mates. 

The  principal  acts  relating  to  sewers  and  sewers  rates  are  the  23  Sewers  Acts. 
Hen.  8,  c.  5;  made  perpetual  by  3  &  4  Edw.  6,  c.  8  ;   13  Eliz.  c. 
9 ;  7  Ann.  c.  10 ;  3  &  4  Will.  4,  c.  22 ;  4  &  5  Vict.  c.  45 ;  12  &  13 
Vict.  c.  50;  24  &  25  Vict.  c.  133. 

The  Metropolitan  Sewers   Acts  are  the   11    &:  12  Vict.  c.   112,  Metropolitan 
amended  by  12  &   13  Vict.  c.  93;  14  &  15  Vict.  c.  75;  15  &  16  Sewers  Acts. 
Vict.  c.  64;  16  &  17  Vict.  c.  125;  17  &  18  Vict.  c.  Ill;  18  &  19 
Vict.  c.  120  (m) ;  21  &  22  Vict.  c.  104. 

Sewers  within  the  district  of  any  local  board  of  health  are  pro-  Sewers  within 
vided  for  by  "The  Public  Health  Act,   IS4S"  (n),  and  by    "The  LoeaTBol'rdV^ 
Local  Government  Act,  1858"  (o).     Real  property  within  the  district  of  Health, 
of  a  local  board  of  health  cannot  be  assessed  to  a  district  rate  for  the 
purpose  of  defraying  the  expenses  of  sewers  for  the  benefit  of  the 
district,  unless  there  be  some  person  having  such'  an  occupation  as 
would  make  him  liable  to  the  poor  rate  in  respect  thereof  (p). 

Under  the  Statutes  of  Sewers,  every  person  whose  property  derives  a  Landlord's 
benefit  from  the  works  of  the  commissioners  is  liable  to  be  rated,  ^^^* 
although  the  benefit  be  not  immediate  (g).  The  sewers  rate  is  not 
an  annual  tax.  It  is  a  charge  in  respect  of  the  improvement  of  the 
fee  simple  of  the  land  (r).  In  the  absence  of  any  special  stipulation 
to  the  contrary,  a  sewers  rate  for  extraordinary  repairs  fall  upon  the 
landlord,  but  a  rate  for  ordinary  annual  repairs  falls  on  the  tenant  (s), 
and,  if  necessary,  the  commissioners  of  sewers  will,  on  appeal  to  them, 

(0  Cousins  V.  Harris,  12  Q.  B.  726.  (p)    Hodgson,    app.,     The    Carlisle    Local 

(w)  See  particularly  ss.  68—89,   145—  Board  of  Health,  resp.,  8  E.  &  B.  116. 
148,  163,  164,  169,  181,  182  of  this  act.  (9)  Soad,/  v.  fVilson,  3  A.  &  E.  248  ;   4 

{»)  U  &  12  Vict.  c.  63,  ss.  43—48,  and  N.  &  M.  777. 
as  altered  by  21   &  22  Vict.  c.  97;  made  (r)  Per  Maule,  J.,  in  ^wiifA  y.  Humble,  15 

perpetual  by  22  &  23  Vict.  c.  3.  C.  B.  330. 

(»)  21  &  22  Vict.  c.  98,  amended  by  21  (s)  Callis  on  Sewers,  140. 

&  25  Vict.  c.  61.  J  \J 
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SEWERS  RATES. 


The  Tenant 

must  pay  any 
increase  of  the 


Not  a  "  Par- 
liamentary" 
Tax, 


Chapter  XI.   (jgcide  by  whom  and  in  what  proportion  any  particular  rate  shall  b 

borne  (t).      The   tenant  or   occupier  pays  the   rate   in  the   first  ir 

stance (?/)j  and  afterwards  is  entitled  to  deduct  from  the  next  paymei 
of  his  current  rent  so  much  of  the  rate  as  the  landlord  ought  to  beai 
in  like  manner  as  with  respect  to  land  tax  (r).  Where  A.  demise 
land  to  B.  upon  a  building  lease,  at  the  yearly  rent  of  60/.,  "  cle; 
Hate  caused  by  of  all  parliamentary,  parochial  and  other  taxes,  rates,  assessments  ar 
ajc.  "  '  deductions  whatsoever  (the  sewers  rate,  land  tax  and  landlord's  pr 

perty  or  income  tax  only  excepted),  with  the  usual  covenant  to  p; 
the  rent  without  any  deduction  or  abatement  whatsoever  (except  < 
account  of  the  sewers  rate,  land  tax  and  landlord's  property  or  i- 
come  tax) :  and  B.  having,  by  building  on  the  land,  increased  its  rai- 
able  value  to  3001.  per  annum:  held,  that  he  was  only  entitled  to  dedi: 
the  sewers  rate  and  land  iAxupon  the  original  rent,  and  not  in  resp(t 
of  the  improved  value  (w). 

A  sewers  rate  not  being  imposed  directly  by  act  of  parliament,  1 1 
by  the  authority  and  judgment  of  the  commissioners  of  sewers,  is  1 1 
a  "  parfiamentary  tax"  (x);  and  therefore  a  tenant  who  has  agreed o 
pay  "  all  taxes,  parochial  and  parliamentary,"  may,  after  payinsa 
sewers  rate,  deduct  the  amount  from  his  next  rent  {x) ;  or  such  pt- 
portion  thereof  as  the  landlord  ought  to  bear(?/).  But  where  a  tenit 
of  marsh  lands  agreed  to  pay  all  outgoings  whatsoever,  rates,  tajs, 
scots,  &CC.,  whether  parliamentary  or  parochial  (the  land  tax  only  c- 
cepted) :  it  was  held,  that  an  extraordinary  assessment  made  by  c((i- 
missioners  of  sewers  upon  the  land,  for  a  work  of  permanent  berSt 
to  the  land,  was  a  "scot  and  outgoing"  within  the  meaning  of  ae 
agreement  (z).  ;.; 

The  validity  of  a  rate  made  by  commissioners  of  sewers  withinihe 
limits  of  their  jurisdiction  can  be  c|uestioned  only  by  an  appeal  ir- 
suant  to  4  &  5  Vict.  c.  45,  ss.  3,  8  ;  or,  in  the  metropolis,  pursuario 
1 1  &  12  Vict.  c.  112,  ss.  95,  96 ;  but  not  in  an  action  (a).  ' 

A  Court  of  Sewers  cannot  lawfully  make  a  rate  without  the  presat- 
mentofajury  (except  when  such  presentment  is  specially  dispe  ed 
with  by  statute).  If  they  do,  they  act  without  jurisdiction,  and  rill 
be  liable  in  trespass  for  the  taking  of  cattle  or  goods  under  a  dis  ess 
warrant  issued  by  them  for  the  arrears  of  such  rate  (5).     But  arWd 


but  it  is  a 
"  Scot  or  Out- 
going." 


Appeal  against 
Sewers  Rate. 


Rate  void,  if 
made  without 
a  Presentment. 


(t)  Callis  on  Sewers,  113  ;  Coote,  L.  &  T. 
278  ;  Paipie  v.  Duiridge,  12  M.  &  W.  730, 
Pollock.  C.  B. 

(u)  Callis  on  Sewers,  140;  Soadi/  v.  ff'il- 
sov,  3  A.  6d  E.  248 ;  4  N.  &  M.  777- 

(v)  Ante,  440  ;  Sinith  v.  Humble,  15  C.  B. 
321 

(w)  Smith  V.  Humble,  15  C.  B.  321. 

(,r)  Palmer  v.  Eaiith,  14  M.  &  W.  428. 

(y)  Supra;  So.itli  v.  Humhle,  15  C.  B. 
321. 

{*)    Waller  v.  Andrew?,  3  M.  &  W.  312. 


(rt)  The  Metropolitan  Board  of  Wc  t  v. 
The  Vauxhall  Bridge  Co.,  7  E.  &  B.  9(  !  26 
L.  J.,  Q.  B.  253;  The  Churchward  t  of 
Birmingham  v.  Shaiv,  10  Q.  B.  868,  8'  Le 
Feuvre  v.  Miller,  8  E.  &  B.  321;  7'.  v. 
Justices  of  Kiiigston-npon- Thames,  E.  J.  & 
E.  256  ;  Bonnetl  v.  Beighton,  5  T.  R  82  ; 
Fuwcett  V.  Foulis,  7  B.  &  C.  394,  ci  1  10 
Q.  B.  882  ;  Marshall  v.  Pitman,  9  Bin  &9o, 
cited  10  Q.  B.  883. 

{}>)   Wingate  v.  Wait,  6  M.  &.  VV.  7 ,., 
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presentment  under  a  previous  commission  maybe  adopted  and  revived    Chapter  XI. 
by  a  new  general  order  made  by  them  (c).     A  presentment  may  be  '^^'^•^' 

traversed  id).    Sometimes  it  may  be  removed  into  the  Queen's  Bench  ^  Presentment 

^    _  *'  _  may  be  tra- 

by  certiorari  and  afterwards  quashed  (e).     But  in  such  case  the  pro-  versed, 
secutor  must,  before  the  allowance  of  the  writ,  enter  into  a  recog-  Certiorari, 
nizance,  as  required  by  the  5  &  6  Will.  4,  c.  33  (/). 

The  payment  of  sewers   rates   is   generally  enforced   (when   ne-  Payment  of 
cessary)  in  a  summary  manner,  pursuant  to  12  &  13  Vict.  c.  50,  s.  7.  ^fj^ow  e?,!^''^ 
But  a  Court  of  Sewers  may,  if  they  think   fit,  enforce  payment  by  forced. 
decree  and  by  a  sale  of  the  lands  charged,  either  in  fee  simple,  fee 
tail,  for  life  or  years  ig).     So  they  may  by  decree  sell   copyholds  (A). 
And  they  may  order  and  decree  payment,  and  assess  the  amount,  of 
all  incidental  costs,  charges  and  expenses  («).    By  24  k  25  Vict.  c.  61 
(to  amend  the  Local  Government  Act,  1860),  s.  24,  "proceedings 
for  the  recovery  of  demands  below  20/.,  which  local  boards  are  now 
empowered  by  law  to  recover  in  a  summary  manner,  may,  at  the 
option  of  the  local  board,  be  taken  in  the  County  Court  as  if  such 
demands  were  debts  within  the  cognizance  of  such  courts." 


Sect.  5. — Poor  Rates. 

The  43  Eliz.  c.  2,  which  may  be  considered  the  origin  and  founda-  Origin  and 
tionof  our  poor  laws,  empowers  the  churchwardens  of  every  parish  to  ^ature  oi 
raise  rates  for  the  support  of  the  poor  **  by  taxation  of  every  inha- 
bitant, parson,  vicar  and  other,  and  of  every  occupier  of  lands,  houses, 
tithes  impropriate,  proportions  of  tithes,  coal-mines  or  saleable  under- 
woods in  the  said  parish." 

By  6  &  7  Will.  4,  c.  96,  s.  1,  "  no  rate  for  the  relief  of  the  poor  in  6  &  7  Will.  4, 
England  and  Wales  shall  be  allowed  by  any  justices,  or  be  of  any  prfncil'ie'of 
force  which  shall  not  be  made  upon  an  estimate  of  the  net  annual  Rating, 
value  of  the  several  hereditaments  rated  thereunto ;  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and  tithe  com- 
mutation rent-charge,  if  any  ;  and  deducting  therefrom  the  probable 
average  annual  costs  of  the  repairs,  insurance  and  other  expenses,  if 
any,  necessary  to  maintain  them  in  a  state  to  command  such  rent; 
provided  always,  that  nothing  herein  contained  shall  be  construed 
to  alter  or  affect  the  principles  or  different  relative  liabilities,  if  any, 
according  to  which  different  kinds  of  hereditaments  are  now  by  law 
rateable." 

[r:)  Taylor  v.  Loft,  8  Exeh.  269.  Dav.  &  M.  232. 

id)  Reg.  V.  The  Tower  Hainlets  Commrs.,  (/)  Reg.  v.  Baher,  28  L.  J.,  Q.  B,  377. 

5  Q.  B.  357  ;  1  Dav.  &  M.  232.  (g)  23  Hen.  8,  c.  5,  s.  8. 

(e)  Arch.   Cr.   Off.   Prac.    193;    Reg.    v.  {h)  7  Ann.  c.  10,  ss.  1,  2. 

Tower  Hamlets  Commrs.,   5  Q,   B.   357;    1  («')  3  &  4  Will.  4,  c.  22,  s.  55. 
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Chapter  XI. 
Sect.  5. 

Alterations  by 
4  &  5  Will.  4, 
c.  76,  &c. 


The  Occupier 
is  rateable 
generally. 


Where  there  is 
an  Occupancy 
by  a  Servant 
only. 


Most  important  alterations  have  been  made  in  the  whole  system  i" 
the  poor  laws  by  the  4  &  5  Will.  4,  c.  76,  and  numerous  subseque; 
acts.  The  recent  statutes  place  the  entire  superintendence  of  t : 
management  of  the  poor  into  the  hands  of  a  board  of  commissione . 
They  provide  for  the  formation  of  unions,  and  appointment  of  gm- 
dians  of  the  poor;  and  prohibit,  in  general,  the  distribution  of  pec- 
niary  relief,  by  enacting  that  relief  is  to  be  afforded  in  the  workhou  . 
But  the  subject  of  poor  laws  and  poor  rates  is  too  extensive  to  be  treat  1 
of  here(/i),  except  as  to  a  few  points  between  landlord  and  tenant. 

The  poor  rate  is  not  a  tax  on  the  land,  but  a  personal  charge  a 
respect  of  the  land  :  in  general,  therefore,  the  farmer  or  occupier,  ad 
not  the  landlord,  is  liable  to  this  tax ;  for  the  rate  is  a  charge  uj:b 
the  occupier  in  respect  of  his  possession,  and  not  on  the  lessor  o 
regard  to  the  rent  received  (Z).  Any  one  of  several  joint  occupienc 
liable  for  the  whole  amount  of  their  joint  assessment  to  a  poor  raf, 
and  a  warrant  of  distress  against  any  one  alone  is  good  (m).  A  lail- 
lord  cannot  be  rated  to  the  poor  even  in  respect  of  houses  let  Id 
tenants,  who  have  been  excused  their  rates  on  account  of  their  •- 
verty  (n).  But  where  the  rateable  value  of  the  demised  premises  dte 
not  exceed  61.  per  annum,  he  may  sometimes  be  rated  instead  of 
occupier,  under  the  Small  Tenements  Rating  Act  (o).  As  the  occvj\ 
of  land  is  rateable,  it  is  immaterial  by  what  tenure  he  holds,  or 
whether  he  has  any  title  or  not :  thus  if  a  disseisor  obtain  possesfoi 
of  land,  he  is  rateable  as  the  occupier  of  it{p) :  but  it  has  been  cd- 
sidered,  that  an  administrator  is  not  liable  to  pay  poor's  rate  forle 
intestate,  at  least  that  he  is  not  distrainable  without  a  summons  f). 
It  seems,  however,  that  an  executor  or  administrator  is  liable  to  |pr 
rates  (r).  A  corporation  may  be  inhabitants  and  occupiers  of  liid, 
and  as  such  liable  to  be  rated  in  their  corporate  capacity  (s).  A  le  pe 
for  a  term  of  years  of  a  private  box  in  a  theatre  is  rateable  und'  a 
local  act,  by  which  all  persons  are  rateable  who  "  inhabit,  hid, 
occupy,  possess  or  enjoy  any  land,  house,  shop,  wharf,  warehousdor 
any  other  building,  tenement  or  hereditament,  or  other  persons  fao 
by  law  are  chargeable"  (t).  Where  premises  are  unoccupied,  the  loes 
upon  them  commence  from  the  time  of  entry  only.  U 

The  words  "inhabitant"  and  "other,"  in  43  Eliz.  c.  2(u),  mean  ai- 
dent  inhabitants  and  other  inhabitants.    If  a  man  do  not  live  witli  a 


|| 


(A')  See  3  Arch.  Justice,  tit.  Poor  (10th 
ed.);  Ibid.  pt.  2,  pp.  133—281;  Glen's 
Poor  Law  Statutes,   Index,  tit.  Poor  Rates. 

{I)  Rowh  V.  Gtlls,  Cowp.  452;  1  Doug. 
304. 

(w)  Payntcr  v.  The  Queen,  10  Q.  B.  908. 

(n)  Rex  V.  Hull  Dock  Co.,  3  B.  &  C.  51(J; 
5  D.  &  R.  359. 

(o)  13  &  14  Vict.  c.  99,  post,  448. 

(p)  Ld.  Bute  V.  Grindall,  2  H.  Blac.  260; 
1  T.  R.  343  ;  Rex  v.  Bell,  7  T.  R.  398  ;  Rex 


V.  Skingle,  7  T.  R.  549  ;  1  Bolt's  P.  I  27. 

(q)  Stevens  v.  Evans,  1  W.  Blac.  2  ;  2 
Burr.  1152. 

(r)  Reg.  V.  Kirby,  10  W.  R.  13  ;  5  T., 
N.  S.  280. 

(s)  Rex  V.  Gardiner,  Cowp.  79  ;  J  :  v. 
Mayor  of  Sudbury,  1  B.  &  C.  389  ;  2  >.  & 
R.  651. 

{t)  Reg.  V.  St.  Martin's,  3  Q.  B.  2  ;  2 
G.  &  D.  426. 

(u)  Ante,  445. 
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parish,  he  is  to  be  assessed  according  to  his  land ;  but  if  he  live  within  the    Chapter  XI. 

parish,  he  is  to  be  rated  as  dwelling  there.     The  residence  in  a  light-        ^^^'^'  ^- 

house  by  the  servant  of  the  owner,  at  an  annual  salary,  to  take  care 

of  the  light,  is  the  occupation  of  the  master,  who  alone  can  be  rated 

in  respect  of  such  occupation  of  the  lighthouse  {v).     A  servant  who 

engaged  and  occupied  a  house  and  garden,  the  rent  and  taxes  of 

which  were  paid  by  his  master,  was  held  liable  to  be  rated  as  occupier, 

and  not  the  master  (z).     It  has  been  doubted  whether  the  owner  of  a 

form,  composed  partly  of  grass  land,  who,  upon  the  determination  of 

a  lease,  takes  possession  of  the  farm  by  a  servant  who  occupies  it  for 

the  purposes  of  protection,  but  without  dealing  with  the  land,  is  liable 

to  be  rated  as  a  party  beneficially  occupying  it  (y).     The  trustees  of 

premises  not  demised  to  any  one,  but  who  meet  occasionally  on  the 

premises  for  the  purposes  of  the  trust,  (the  actual  occupants  being 

the  servants  and  others,  who  are  employed  in  the  objects  of  the  trust,) 

are  the  persons  rateable  (z).     The  proprietor  of  a  toll  traverse  who 

demises  it  from  year  to  year  by  parol  is  properly  rateable,  as  the 

lessee  is  a  mere  bailiff  for  the  collection  of  it  («). 

If  the  owner  of  a  house  occupy  part  of  it,  he  is  liable  to  be  rated  Where  there  is 

for  the  whole,  unless  there  be  a  distinct  occupation  of  the  rest  bv  some  ^^"'^'  Occu- 
'  '  ''  pancy  only. 

other  person  {b).  An  under-tenant  of  part  is  not  liable  to  be  rated  for 
the  whole  of  the  premises,  the  rate  should  be  either  upon  the  imme- 
diate landlord  in  respect  of  his  entire  interest,  or  upon  each  under- 
tenant in  respect  of  such  portion  of  the  premises  as  he  occupies  (c). 
Where  a  man  went  from  home  with  his  family  for  nearly  a  year,  but 
left  his  assistant  to  carry  on  his  business  in  his  shop  in  one  room  of 
the  house,  which  for  this  purpose  was  parted  off  by  laths  from  the  rest ; 
and  he  left  the  key  of  the  house  door  with  a  friend,  and  had  the 
garden  cultivated  for  his  own  benefit  as  usual ;  it  was  held,  that  he 
was  liable  to  be  rated  to  the  relief  of  the  poor  as  occupier  of  the 
whole  house  (c?). 

By  17  Geo.  2,  c.  38,  s.  12,  "  where  any  person  or  persons  shall  17  Geo.  2, 
come  into  or  occupy  any  house,  land,  tenement,  or  herediament  or  Proportion  as 
other  premises,  out  of  or  from  which  any  other  person  assessed  shall  regards  Time, 
be  removed,  or  which  at  the  time  of  making  such  rate  was  empty  or 
unoccupied,  that  then  every  person   so   removing  from,   and   every 
person  so  coming  into  or  occuping  the  same,  shall  be  hable  to  pay  to 
such  rate  in  proportion  to  the  time  that  such  person  occupied  the 
same  respectively,  in  the  same  manner,  and  under  the  like  penalty  of 
distress,  as  if  such  person  so  removing  had  not  removed,  or  such 

(v)  Rex  V.  Tynemouth,  12  East,  46.  (a)  Reg.  v.  Marquis  of  Salhhury,  8  A.  & 

(x)  Reg.  V.  Lynn,  8  A.  &  E.  379  ;  3  N.  &  E.  716  ;  3  N.  &  P.  476. 

"•  *11-  (6)  Rex  V.  St.  Mary  the  Less  {Durham),  4 

(y)  Res  V.  JJ.  of  Bucks,  3  N.  &  M.  68.  T.  R.  477. 

(z)  Reg.  V.  Sterry,  12  A.  &  E.  84 ;  4  P.  (c)  Lobban  v.  Cook,  3  H.  &  N.  238. 

'^  ^-  122.  (rf)  Rej:  y.  Aberystwith,  10  East,  354. 
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Chapter  XI.   person  so  coming  in  or  occupying  had  been  originally  rated  and  as 
^^^'"'^  ^'       sessed  in  such  rate ;  which  said  proportion,  in  case  of  dispute,  sha 
be  ascertained  by  two  justices  of  the  peace." 
59Geo.  3,c.  12,       By  59  Geo.  3,  c.  12,  s.  19,  after  reciting,  that  in  many  parishes,  an 
When  Land-     more  especially  in  large  and  populous  towns,  the  payment  of  poc 
lords  may  be      rates  is  evaded  by  the  houses  being  let  in  lodgings,  or  in  separa 
apartments,  or  for  short  terms,  it  is  enacted,  that  the  inhabitants 
any  parish,  in  vestry  assembled,  may  direct  landlords  who  have  1  ^ 
their  houses  to  occupiers  at  rents  not  exceeding  20/.  nor  Less  than  fe 
per  year,  for  terms  less  than  a  year,  or  at  rents  payable  at  less  thJ 
quarterly  periods,  to  be  rated  instead  of  the  occupiers;  but  sect,  i^ 
provides,  that  the  goods  of  the  occupiers  may  be  distrained  for  su 
rates,  to  the  amount  of  the  rent  actually  due,  and  that  they  m: 
deduct  such  rates  out  of  their  rent.     Where  no  proper  rate  has  be 
made,  either  on  the  landlord  for  the  whole  house,  or  upon  each  lodg 
for  his  part,  and  one  lodger  is  compelled  to  pay  the  whole  rate, 
cannot  afterwards  deduct  the  amount  from  his  rent,  or  plead  it  as 
payment  pro  tanto  (e). 
13  &  14  Vict.         By  13  &  14  Vict.  c.  99,  entitled  "  An  Act  for  the  better  Assess! 
*^f  c^"  11  fp"'^    and  Collectino;  the  Poor  Rates  and  Hiohway  Rates  in  respect  of  Sm 

of  Small  1  ene-  &  s>  J  i 

inents.  Tenements,"  the  vestry  of  any  parish  may  order  that  the  owners 

tenements  in  such  parish,  the  yearly- rateable  value  whereof  shall  i 
exceed  61.,  shall  be  rated  and  assessed  to  the  rates  for  the  relief 
the  poor  in  respect  of  such  tenements  instead  of  the  occupiers  there 
By  sect.  2,  such  order  may  be  rescinded  as  therein  mentioned, 
sect.  3,  whilst  any  such  order  is  in  force  the  owners  (instead  of 
occupiers)  shall  be  rated  and  assessed  to  the  poor  rates  and  highv 
rates  (y).  By  sect.  4,  such  owners  may  be  rated  at  three-fourths 
the  usual  rates,  or  at  one-half  only,  provided  they  take  upon  the 
selves  such  rates  for  one  whole  year,  by  giving  a  written  notice  wit 
fourteen  days  after  25th  March,  as  therein  mentioned.  By  sect 5, 
the  rates  so  assessed,  with  costs  (g),  may  be  recovered  against  Je 
owners  by  distress  or  action:  "  and,  further,  the  goods  and  chat  lis 
of  the  occupiers  of  such  tenements  shall  be  liable  to  be  distrained  id 
sold  for  payment  of  such  of  the  said  rates  as  shall  accrue  during  t  eir 
respective  occupations,  in  the  same  way  as  if  such  rates  were  asses  ed 
on  such  occupiers."  And  by  sect.  7,  such  occupiers  (whether  pa;flg 
such  rates  voluntary  or  by  compulsion)  may  deduct  the  amoat, 
together  with  all  costs  and  charges  they  may  have  incurred  an 
account  thereof,  from  the  rent  payable  in  respect  of  such  teneme  ts, 
and  such  amounts  shall  be  deemed  debts  due  from  such  owner  io 
such  occupiers,  and  be  recoverable  by  action.  { 

(e)  Lohban  v.  Cook,  3  H.  &  N.  238.  rates;  Medland  v.  Poyne,  4  Jur.  N.  S.  i83. 

(/)  The  act   does   not   apply   to   church  {g)  And  see  12  \'ict.  c.  11-. 
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By  24  &  25  Vict.  c.  134,  s.  156,  the  Court  of  Bankruptcy,  out  of  Chapter xr. 
the  estate  and  effects  of  a  bankrupt,  shall  order  payment  of  all  such        ^^^''-  ^• 


■parochial  rates  as  may  be  due  at  the  time  of  his  being  adjudicated  a  24  &  25  Vict, 
bankrupt,  provided  such  rates  have  become  due  during  the  twelve  i„  case^of  ^^' 
months  immediately  preceding  the  bankruptcy.  Bankruptcy. 

By  17  Geo.  2,  c,  38,  s.  4,  the  appeal  against  a  poor  rate  must  in  all  Appeal, 
cases  be  made  to  the  next  practicable  sessions  after  the  allowance  of  the 
rate.  A  more  limited  appeal  is  given  by  6  &  7  Will.  4,  c.  96,  ss.  6,  7, 
which  directs  justices  to  hold  special  petty  sessions  for  hearing  appeals 
against  rates,  as  to  the  incorrectness  of  the  valuation  of  any  heredita- 
ments, and  their  determination  is  to  be  binding,  unless  notice  is  given 
within  fourteen  days  of  an  intention  to  appeal  against  it  to  the  quarter 
sessions.  Where  there  is  a  remedy  by  appeal  which  is  passed  by,  it 
will  frequently  prevent  an  action  being  maintained  to  question  the 
validity  of  the  rate  (e).  If  the  party  making  the  rate  acted  within  the 
limits  of  his  jurisdiction,  though  ei'roneously,  the  only  remedy  is  by 
appeal :  but  if  the  party  exceeded  his  jurisdiction,  there  may  be  either 
an  appeal  or  an  action.  The  difficulty  lies  in  the  application  of  the 
above  principles  to  the  particular  case  (/).  A  rate  or  assessment  not 
appealed  against  stands  in  precisely  the  same  situation  as  one  con- 
firmed on  appeal  {g). 


Sect.  6. — Assessed  Taxes. 
The  window  duties  imposed  by  48  Geo.  3,  c.  55,  were  repealed  Window  Du- 
by  14  k   15  Vict.    c.  36,  which   substituted    the   following   house  ^'^^  '^'^P^aled. 
duties,  viz. : — 

"For  every  inhabited  dwelling-house  which,  with  the  household  House  Tax. 
and  other  offices,  yards  and  gardens  therewith  occupied  and  charged, 
is  or  shall  be  icurth  the  rent  of  201.  or  upwards  by  the  year, — 
Where  any  such  dwelling-house  shall  be  occupied  by  any  person 
in  trade,  who  shall  expose  to  sale  and  sell  any  goods,  wares  or 
merchandize,  in  any  shop  or  warehouse,  being  part  of  the  same 
dwelling-house,  and  in  the  front  and  on  the  ground  or  basement 
story  thereof; 
And  also  where  any  such  dwelling-house  shall  be  occupied  by  any 
person  who  shall  be  duly  licensed  by  the  laws  in  force  to  sell 
therein  by  retail  beer,  ale,  wine  or  other  liquors,  although  the 


(e)  Bonnell  v.  Beighton,  5  T.  R.  182; 
Durrant  v.  Boys.  6  T.  R.  580 ;  Patchett  v. 
Bancroft,  7  T.  R.  367  ;  Fatvcett  v.  Faults,  7 
^-  &  C.  394,  cited  10  Q.  B.  882  ;   Marshall 

!;,,  ""'  ^  ^'"?;-  ^^■'''  c'fed  10  Q.  B.  883; 
^lleu  V.  Sharp,  2  Exch.  352  ;  Jones  v.  John- 
»o",  7  Exch.  457 ;  Tozer  v.  Child,  6  E.  &  B. 
«9  ;  Melropolitan  Board  of  Works  v.  raux- 
W  Bridge  Co.,  7  E.  &  B.  964 ;  Le  Feuvre 
V.  M,/?er,  8  E.  &  B.  321. 


(/)  Ibid.;  The  Churchwardevs  of  Birming- 
ham V.  Shaw,  10  Q.  B.  868,  879;  Siirvei/ors 
of  Blechingdon  v.  Pei/ton,  6  D.  &  L.  288  ; 
Re  Williams,  2  E.  &  B.  84;  Re  Blues,  5  E. 
&  B.  291  ;  Reg.  V.  J  J.  of  Klngston-upon- 
Thames,  E.,  B.  &  E.  256  ;  27  L.  J.,  M.  C. 
199. 

ig)  Allen  V.  Sharp,  2  Exch.  366,  Parke, 
B. ;  The  Luton  Local  Board  of  Health,  app., 
Davis,  resp.,  29  L.  J.,  M.  C.  173. 

G  G 
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Chapter  XI.  I'oom  or  rooms  thereof  in  which  any  such  Uquors  shall  be  e: 

^^^"^-  ^-  posed  to  sale,  sold,  drunk  or  consumed,  shall  not  be  such  she 

or  warehouse  as  aforesaid  ; 

And  also  where  any  such   dwelling-house   shall  be  a  farmhou 

occupied  by  a  tenant  or  farm  servant,  and  bona  fide  used  for  tl 

purposes  of  husbandry  only, — 

There   shall  be  charged  for  every  twenty   shillings   of  su  i 
annual  value  of  any  such  dwelling-house  the  sum  of  sixpence  ; 
And  where   any  such   dwelling-house  shall  not  be  occupied  a  I 
used  for  any  such  purpose  and  in  manner  aforesaid,  there  shl 
be  charged  for  every  twenty  shillings  of  such  annual  value  thenf 
the  sum  of  ninepencer 
Other  Assessed      The  other  assessed  taxes  are  those  imposed  by  16  &  17  Vict.  c.  % 
Taxes.  ^j^.  on  male  servants,  carriages,  horses  and  mules,  dogs,  hair  powdr, 

and   armorial   bearings.     The   23  &  24   Vict.  c.   107,  also  impocs 
certain  duties  on  refreshment  houses,  and  wine  licences. 
Tenant's  In  the  absence  of  any  special  stipulation  to  the  contrary  all  asses d 

Taxes.  taxes  fall  upon  the  tenant,  who  has  the  use  and  enjoyment  of  le 

articles  taxed,  and  has  no  right  to  deduct  any  part  of  such  taxes  fim 
his  rent. 
Effect  of  Ex-         A  local  act  which  exempts  certain  land  from  all  taxes  and  ass 
emptions  in       meVits  whatsoever  will  not  exonerate  such  land  from  house  dut^ir 

Local  Acts.  •  1  1  -17 

other  taxes  imposed  by  subsequent  public  general  acts  (A). 
Appeal.  An  assessment  under  the  assessed  taxes  acts  is  final  and  conclusre, 

unless  appealed  against  pursuant  to  43  Geo.  3,  c.  99,  s.  24  {i). 


\ 


\ 


:i)\ 


Sect.  7. —  County  Rates. 

County  Rate  The  assessment  and  collection  of  county  rates  are  regulateclby 

Acts.  15  &  16  Vict.  c.  81,  as  altered  by  21  k  22  Vict.  c.  33. 

Not  Parlia-  "  ^  couiity  rate  is  not  a  parliamentary  tax,  although  it  is  irine 

i.ientary Taxes,  sense  made  by  parliament;  but  the  rate  is  not  fixed  or  assessed  bact 

of  parliament"  (j),  but  by  the  justices  at  quarter  sessions,  subje  to 

an  appeal  (A).     It  is  not  a  tax  or  tollage  within  the  meaning  othe 

privilege, of  tenants  in  ancient  demesne  as  to  exemption  from  taxeiind 

but  Parochial,    tollages  granted  by  parliament,  unless  specially  named  {I).     It  s(tns, 

however,  to  be  a  parochial  tax,  being  paid  out  of  the  poor's  ratcw). 

and  fall  on        The   county  rate  is  collected  together  with   the  poor's  rate,  ai    of 

course  falls  upon  the  tenant,  who  has  no  right  to  deduct  anjoart 

thereof  from  his  rent,  in  the  absence  of  any  special  stipulation  1  the 

(;0  Perchard  v.  Heywood,  8  T.  R.  468.  (fc)   15  &  16  Vict.  c.  81,  ss.  21,  22  21  & 

,   (i)   Allen   v.   Sharp,    2   Exch.  352;    Tlie  22  Vict.  c.  33. 

Banweri  Iron  Co.  v.  Burnett,  8  C.  B.  406,  (/)  Reg.  v.  Aylesford,  29  L.  J.,  M  '.83; 

423.  6  Jur.  N.  S.  297. 

(jf)  Per  Alderson,  B.,  inPaiffjer  v.£ari<A,  (w)  Reg.   v.    Inhabitmits   of   Ay  ifry- 

14  M.  &  W.  428.  u>ith-lValton,9Q.B.261. 


the  Tenant. 
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contrary.     Unoccupied  houses  capable  of  being  rated  ought  to  be   Chapter  xi. 

included  in  the  valuation  (?i).  ^^^' ..: — 

.  Unoccupied 

Houses. 

Sect.  8. — Borough  Bates. 

By  5  &  6  Will.  4,  c.  76,  s.  92,  if  the  borough  fund  of  a  municipal  Borough  Rates 
corporation  be  insufficient  for  all  the  purposes  (specified  in  tliis  section,  Borou"hs'^^ 
the  council  shall  order  a  borough  rate  in  the  nature  of  a  county  rate, 
to  make  up  the  deficiency.     An   appeal  against  such  rate   may  be 
made  to  the  recorder  of  the  borough  (o). 

By  17  &  18  Vict.  c.  71,  a  borough  rate  in  the  nature  of  a  covmty  In  other 
rate  may  be  made  in  boroughs  not  within  the  Municipal  Corporation     ""^""^  ^' 
Acts, 


Sect.  9. — Highway  Rates. 
'  By  the  General  Highway  Act,  b  Sc  Q  Will.  4,  c.  50  {p),  highway  Highway 
rates  are  to  be  made  by  the  surveyor  of  highways,  and  allowed  by  ^^!f^~V* 
two  justices,  and  published  and  collected  in  the  same  way  as  poor  forced  gene- 
rates (o).     They  are  to  be  made  in  a  prescribed  form  and  manner  ^^  ^' 

.  '  On  Occupiers, 

upon  the  occupiers  {s).     rJut  with  respect  to  small  tenements,  the  rate- 
able value  of  which  does  not  exceed  6/.,  the  owners  may  be  rated  by 
order  of  vestry  made  pursuant  to  13  &  14  Vict.  c.  99,  and  in  such  case 
the  owner  shall  be  assessed  at  only  three-fourths,  and  indeed  at  only 
one-half,  provided  he  takes  upon  himself  the  rate  for  one  ^hole  year, 
by  giving  notice  within  fourteen  days  next  after  25th  of  March,  pur- 
suant to  sect.  4.     Errors  in  highway  rates  may  be  corrected  by  the  Correction  of 
surveyor  with  the  consent  and  approbation  of  the  justices  at  a  special     ^'^°'^^' 
session  for  the  highways  {t).     Persons  rated  who  through  poverty  are  Excuses  from 
unable  to  pay  may  be  excused  by  the  justices  at  such  session  (v).    When  "°^^'^"'y- 

.  xi-  .       .  ,  ,,  ^,  ^        .  ,      Exemptions, 

property   or  the  owner  or  occupier  m  respect  thereor  has,  previous  to 

the  passing  of  this  act,  been  legally  exempt  from  the  performance  of 
statute  duty,  or  from  the  payment  of  any  composition  in  lieu  thereof, 
or  of  highway  rate,  the  said  property,  and  the  owners  and  occupiers 
thereof,  shall  be  exempt  from  the  payment  of  the  rate  hereby  im- 
posed (x).  For  levying  and  recovering  the  said  rate  by  this  act  Recovery  of 
authorized  to  be  made,  the  surveyor  shall  have  the  same  powers, 
remedies  and  privileges  as  the  overseers  of  the  poor  of  the  parish  have 
by  law  for  the  recovery  of  any  rate  made  for  the  relief  of  the  poor  (y). 

(n)  Reg.  V.  Hammersmith,  31  L.  J.,  Q.  B.  (p)  Continued  by  23  &  24  Vict.  c.  67. 

3;7W.  R.  524.                                ^  (9)  Sects.  27— 34.    U  not  so  published,  it 

(0)  See  also  7  Will.  4  &  1  Vict.'c.  81  ;  8  does  not  follow  that  the  rate  is  utterly  void  ; 

&  9  Vict.  c.  110;  12  &  13  Vict.  c.  65  ;   13  Le  Feuvre  v.  Miller,  8  E.  &  B.  321. 

&  14  Vict.  c.  101,  s.  10;  15  &  16  Vict.  c.  81 ;  {s)  Sect.  29,  and  sched.  Form  No.  4. 

17  &  18  Vict.  c.  71 ;  20  Vict.  c.  19  ;  20  &  (0  5  &  6  Will.  4,  c.  50,  s.  31. 

21  Vict  c.  50  ;  22  &  23  Vict.  c.  32,  ss.  5,  6;  (m)  Sect.  32. 

22  &  23  Vict.  c.  49  ;  Stamp's  Index  to  the  (x)  Sect.  33. 
Matutes,    tit.  Corporations,    109—114   (3rd  {y)   Sect.  34. 

G  G  2 
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Chapter  XI. 
Sect.  9. 

Compositions 
in  certain 
Cases. 


Appeal  to 
Sessions. 

Notice  and 
Grounds  of 
Appeal — Re- 
cognizance. 


Rates  not  to  be 
quashed  for 
want  of  form  ; 
or  removed  by 
Certiorari. 

11  &  12  Vict, 
c.  63.    High- 
ways within 
the  District  of 
a  Local  Board 
of  Health. 

District  Rates. 

On  Occupier. 

On  full  net  An- 
nual Value. 


Suburban 
Land,  &c.  to 
be  rated  at 
only  One- 
fourth. 


In  parishes  in  which  the  overseers  of  the  poor  have  power  by  loci 
acts  of  parhament  to  compound  with  or  require  composition  for  poc 
rates  from  the  landlords  of  certain  houses,  tenements  or  hereditament 
and,  in  case  of  their  refusal  to  compound,  to  rate  such  landlords  ; 
the  occupiers,  the  surveyor  shall  have  the  same  powers,  remedies  ar 
privileges  to  compound  and  enforce  composition,  and,  in  case 
refusal  by  the  landlords,  to  assess  them  in  the  same  proportions 
the  rates  authorized  to  be  made  by  this  act,  as  the  overseers  of  tl 
poor  have  by  such  acts  for  assessing  and  recovering  any  rate  mai; 
for  the  relief  of  the  poor,  or  the  compositions  entered  into  for  t; 
same(;s).  An  appeal  against  any  highway  rate  may  be  made  to  t; 
quarter  sessions  («).  But  the  usual  notice  of  such  appeal,  togetl:- 
with  a  statement  in  writing  of  the  grounds  thereof,  must  be  given  > 
the  surveyor  within  fourteen  days  after  such  rate  shall  have  bei 
made ;  and  within  four  days  after  such  notice  a  recognizance  must  ; 
entered  into,  before  some  justice,  with  two  sufficient  sureties,  c(- 
ditioned  to  try  such  appeal  at,  and  abide  the  order  of,  and  pay  sua 
costs  as  shall  be  awarded  {b).  The  sessions  may  grant  a  spec  J 
case  (c).  No  highway  rate  shall  be  quashed  for  want  of  form,? 
removed  by  certiorari  {d).  Nothing  in  this  act  contained  shall  ap  y 
to  any  turnpike  roads,  except  where  expressly  mentioned,  or  to  jy 
roads,  &c.  under  any  local  act  (e).     ' 

Highways  within  the  district  of  any  local  board  of  health  are  ]:»- 
vided  for  by  the  Public  Health  Act  (11  &  12  Vict.  c.  63),  not  fy 
highway  rates  under  sect.  117,  but  by  district  rates  made  by  the  ked 
board  pursuant  to  sects.  86 — 106(jf).  Such  rates  are  to  be  mie 
and  levied  upon  the  occupier  (except  in  cases  otherwise  specially  ja- 
vided  {g)  )  of  all  such  kinds  of  property  as  are  or  may  be  assess;  lie 
to  any  rate  for  the  relief  of  the  poor  (A).  They  are  to  be  asses  sd 
"  upon  the  full  net  annual  value  of  such  property  ascertained  by  le 
rate  (if  any)  for  the  relief  of  the  poor  made  next  before  the  makin  of 
the  respective  assessments  under  this  act"  (i).  Where  there  is  no  izh 
poor  rate,  then  upon  an  estimate  of  the  net  annual  value  made  by  fit 
person  appointed  by  the  local  board  in  that  behalf (0-  But  'he 
occupier  of  any  land  used  as  arable,  meadow  or  pasture  ground  c  ly, 
or  as  woodlands,  market  gardens  or  nursery  grounds,  and  the  occi  ier 


{z)   5  Jt  6  Will.  4,  c.  50,  s.  30. 

(a)  Sects.  105-108. 

(b)  Sect.  105. 

(c)  Sect.  108. 
Id)  Sect.  107. 

(e)  Sect.  113  ;  Reg.  v.  Trafford,  5  E.  &  B. 
967  ;  Reg.  V.  Arnould,  8  E.  &  B.  550  ;  27 
L.  J.,  M.  C.  92  ;  Ex  parte  Bennett,  6  Jur. 
N.  S.  119();  9  W.  R.  54. 

(/)  Moseley  v.  Ely  Local  Board  of  Health, 
6  E.  &  B.  518;  The  Tuff  Vale  Rail.  Co.  v. 
Cardiff  Local  Board  of  Health,  8  E.  &  B. 
535  ;  Barber  v.  Jessop,  1  H.  &  N.  578,  over- 


ruling Hanson  v.  Epsom  Local  Boc  of 
Health,  5  E.  &  B.  599;  and  see  17  18 
Vict.  c.  69. 

(g)  See  13  &  14  Vict.  c.  99,  ante,  ■  I. 

(h)  11  &  12  Vict.  c.  63,  s.  88;  21  22 
Vict.  c.  98,  s.  55;  Hodgson  v.  Carlisle  ocal 
Board  of  Health,  8  E.  &  B.  116  ;  Ju-ii  «  "/ 
Lancashire  v.  Overseers  of  St  ret  ford,  ■  B. 
&  E.  225;  27  L.  J.,  M.  C.  209;  Gua  ians 
of  Toxteth  Park  v.  Toxteth  Park  Local  >ard 
of  Health,  30  L.  J.,  M.  C.  154;  9  W.  I J91- 
*  (i)    11  &  12  Vict.  c.  63,  s.  88. 
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of  any  land  covered  with  water,  or  used  only  as  a  canal,  or  towing  Chapter  xi, 
path  for  the  same,  or  as  a  railway  constructed  under  the  powers  of      ^^^'^'  ^' 
any  act  of  parliament  for  public  conveyance,  shall   be  assessed   in 
respect  of  the  same  in  the  proportion  of  one-fourth  part  only  of  such 
net  annual  value  lhereof"(i).     This  constitutes  the  most  important 
difference  between  a  district  rate  and  an  ordinary  highway  rate  {h).  Exemptions 
But  exemptions  under  local  acts  are  preserved  il).     And  district  rates  ""'^^'"  ^°*^*'  , 

'■  .  .        ^  ^  Acts  preserved. 

may  be  prospective  or  retrospective,  within  certain  limits  (m).     Un- Retrospective 
occupied  premises  are  to  be  included  in  the  rate  (m).     Outgoing  and  l^ates. 
incoming  tenants   are  to  pay  in   proportion  (m).     Parts  of  districts  premi^re^!^ 
may   be   separately    assessed,    or   rates    apportioned  between    them  Outgoing  and 
in  a  fair  and   equitable  manner  {n).     When    the    net   annual    value  T"n°ants.^ 
of  any  premises   does  not  exceed  10/.,  or  they  are  let  to  weekly  or  Parts  of  Dis- 
monthly  tenants,  or  in  separate  apartments,  and   the  rents  become  owners  of 
payable  or  are  collected  at  any  shorter  period  than  quarterly,  the  small  Houses, 
local  board  have  the  option  to  compel  the  owner  to  compound  for  the  po'^und  fo"^' 
rates,  and  in  case  of  his  refusal,  to  rate  him  instead  of  the  occupier  (o).  them-orbe 
They  may  reduce  or  remit  the  payment  of  any  rate  on  account  of  the  Poor  Persons 
poverty  of  the  person  liable  to  pay  the  same  {p).  may  be  ex- 

Sect.  97  provides  and  enacts  "  that  nothing  in  this  act  shall  alter.  Contracts  be- 

interfere  with  or  affect  any  lease,  contract  or  ao-reement  which  shall  *^^^"  Land- 
,  ,  ,  1    .  ,  ,        ,,       ,  ,  ■,    r^        l«»"d  and  Te- 

nave  been  made  or  entered  mto  between  landlord  and  tenant  before  nant  not  inter- 

this  act  is  applied  to  the  district  in  which  the  premises  are  situate  in  ^^^^^  ^^'^^' 

respect  of  which  the  lease,  contract  or  agreement  was  made."     The  Amendment  of 

rates  may  be  amended  by  the  local  board  of  health,  subject  to  an  ^^'^^• 

appeal  {q).     Payment  thereof  with  costs  may  be  "enforced  in  a  sum-  Summary  Re- 

mary  way  by  summons  before  a  iustice,  warrant  and  distress  ir).     An  "^^^y  ^°  ^"■ 

1  .  c  11  ,  •  force  Payment, 

appeal  agamst  any  rate,  &c.  may  be  made  to  the  quarter  sessions  {s). 

No  such  rate  is  to  be  quashed  for  want  of  form,  or  removed  by 
certiorari  (0.  The  justices  in  petty  sessions  cannot  state  a  case  under 
20  &  21  Vict.  c.  43,  s.  2,  on  refusing  to  enforce  a  highway  rate  (s). 

The  local  board  of  health  have  also  power  to  make  and  levy  private  Private  Im- 
improvement   rates  upon  the  occupier  (m),   who   may   deduct  three-  movement 
fourths,  or  such  proportion  of  three-fourths  of  the  rate  paid  by  him  as 
his  rent  bears  to  the  rack-rent  (a:),  unless  there  be  some  special  stipu- 
lation in  his  lease  to  the  contrary  {y).     By  24  &  25  Vict.  c.  61,  s.  23, 
"  the  expenses  which  have  been  incurred  by  any  local  board  of  health 

(«■)  11  &  12  Vict  c.  63,  s.  88.  Local  Board  of  Health,  app.,  Davis,  resp., 

(Ar)  Ante,  452  (/).  29  L.  J.,  M.  C.  173. 

(0  11  &  12  Vict.  c.  63,  s.  88.  («)  Sects.   135,   136;    Walker,  app.,   The 

{m)  Sect.  89.  Great  Western  Rail.  Co.,  resp.,  29  L.  J.,  M. 

(n)  Sect.   89;    Darling   v.    Epsom   Local  C.  107  ;  Reg.  v.  Newman,  Id.  117 ;  The  Lufon 

Board  of  Health,  5  E.  &  B.  471.  Local  Board  of  Health,  app.,  Davis,  resp., 

(o)  Sect  95.  Id.  173. 

;p)  Sect  96.  (t)   Sect  137. 

(9)  Sect  102.  (m)  11  &  12  Vict  c.  63,  s.  90. 

('•)  Sect  103  ;  Ricardo  v.  Marden  Local  U)  Sect.  91. 

Board  of  Health,  2  H.  &  N.  257 ;  The  Luton  (y)  Sect.  97,  supra. 
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Chapter  XI. 
Sect.  9. 


Water  Rates. 


Generally  fall 
on  Occupier. 


Appeal. 


By  whom 
made. 


as  and  for  private  improvement  expenses  under  *  The  Public  Healtl 
Act,  1848'  {y),  as  also  the  expenses  stated  in  the  62nd  section  of  tb 
Local  Government  Act,  1 858  {z),  to  be  a  charge  on  the  premises 
with  interest  after  the  rate  of  bl.  per  cent,  per  annum,  may,  by  orde 
of  the  local  board  of  health,  be  declared  payable  by  annual  instal 
ments,  with  interest  after  the  rate  aforesaid,  during  a  period  nc 
exceeding  thirty  years,  until  the  whole  amount  be  paid  ;  and  an 
such  instalments  and  interest,  or  any  part  thereof,  may  be  recovere 
from  the  owner  or  occupier  of  such  premises  in  the  same  manner  a 
general  district  rates,  and  may  be  deducted  from  the  rent  of  sue 
premises  in  the  same  proportion  as  are  allowed  in  the  case  of  prival 
improvement  rates  under  the  91st  section  of  the  Public  Health  Ac 
1848"(«).  [• 

The  local  board  of  health  may  also  supply  water  and  make  an 
levy  water  rates  (5). 

With  respect  to  each  of  the  above-mentioned  rates  it  is  to  be  ol 
served  that  they  are  to  be  made  and  levied  upon  the  occupier,  wl 
generally  has  no  right  to  deduct  any  part  thereof  from  his  rent  (exce 
about  three-fourths  of  "  Improvement  Rates").  But  contracts  betwe( 
landlord  and  tenant  as  to  the  payment  of  rates  and  taxes  are  n 
interfered  with  (c). 

The  validity  of  a  rate  which  might  be  appealed  against  cannot  1 
questioned  in  an  action,  or  otherwise  than  on  appeal,  unless  such  ra 
was  wholly  illegal,  and  made  without  jurisdiction  {d).    Any  appeal  mu 
be  entered  within  a  very  limited  time,  and  notice  of  appeal,  togeth' 
with  the  grounds  of  appeal  given,  and  a  recognizance  with  suretii 


entered   into 
scribed  (e). 


within  the    time   and   in  manner   in    that   behalf  pi 


Sect.  10. —  Church  Rates  (f).  u 

Rates  for  reparation  of  the  church  and  for  expenses  attending  t  •• 
office  of  churchwarden  are  to  be  made  by  the  churchwardens,  toget)  ■ 
with  a  majority  of  the  parishioners  assembled  in  vestry  upon  pub ; 
notice  for  that  purpose  given  pursuant  to  58  Geo.  3,  c.  69,  s.  1,  > 
altered  by  1  Vict.  c.  45  {g).  It  is  essential  to  the  validity  of  a  chur  i 
rate  that  the  notice  summoning  the  parishioners  together  shot  I 
clearly  apprize  them  of  the  special  purpose  for  which  the  vestry  me  • 


(y)  11  &  12  Vict.  c.  63. 
■    (z)  21  &  22  Vict.  c.  98. 

(o)  11  &;  12  Vict.  c.  63. 

(6)  11  &  12  Vict.  c.  63,  ss.  93,  94,  &c. ; 
Hildreth  v.  Adamson,  30  L.  J.,  M.  C.  204. 

(c)  Ante,  453. 

id)  Ante,  449  ;  The  Luton  Local  Board  of 
Health,  app.,  Davis,  resp.,  29  L.  J.,  M.  C. 
173. 

(e)  Ante,  452. 


(/)  The  law  and  practice  as  to  chu  i 
rates  is  fully  treated  of  in  Prideaux's  Gi.  ; 
to  Churchwardens  (9th  ed.).  See  Inde:  ) 
that  work,  tit.  Church  Rates. 

(g)  1  Burn,  Ecc.  Law,  378  (9th  e.  ; 
Steer's  Parish  Law,  444 f  3rd  ed.);  Pridef ., 
84.  269 ;  Burder  v.  Feley,  12  A.  &  E.  2  ; 
4  P.  &  D.  452 ;  Velei/  v.  Burder,  12  A  i 
E.  265  ;  4  P.  &  D.  475. 
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ing'is  called  (A).     But  a  notice  that  "the  churchwardens,  overseers  Chapter  XL 

and  other  principal  inhabitants  of  this  parish  are  requested  to  meet  in   ~ — '- — 

the  vestry  on,  &c.  (mentioning  the  day  and  hour),  to  examine  the 
churchwardens'  accounts,  and  to  grant  them  a  rate,"  was  held  suf- 
ficient, although  it  was  sworn  that  there  were  several  principal  inha- 
bitants of  the  parish  who  were  not  in  a  position  to  be  rated,  and 
several  others  who  were  rated  but  were  not  inhabitants  (i)- 
A  church  rate  differs  from  a  poor  rate  in  three  things :  — 1.   It  need  Differences  be- 

11  riTP-  1-  i_      tween  Church 

not  be  upon  the  net  annual  value.  2.  If  just  and  equal  it  cannot  be  Rates  and  Poor 
compounded  for.  3.  The  landlords  of  small  tenements  cannot  be  I^^tes. 
rated  for  part  thereof  in  lieu  of  the  occupiers  (A).  Churchwardens  in 
raakino-  a  church  rate  need  not  follow  the  poor  rate,  and  should  not 
do  so  unless  satisfied  it  is  just  and  equal;  and  to  make  it  a  mere  copy 
of  the  poor  rate  may  make  the  rate  bad  (Z).  Though  a  church  rate  is 
often  made  according  to  the  assessment  for  the  poor  rate,  it  acquires 
no  validity  from  that  circumstance ;  and  the  poor  rate  may  be  void, 
and  yet  the  church  rate  good.  A  church  rate  does  not  require  to  be 
upon  the  full  rateable  value;  it  merely  requires  to  be  just  and  equal. 
Yet  the  acquiescence  of  a  parish  in  a  poor  rate  is  presumptive  evi- 
dence that  a  church  rate  made  upon  the  same  basis  is  just  and  equal. 
The  substantial  inequality  which  will  render  a  church  rate  invalid 
may  be  either  the  omission  of  property  that  ought  to  be  rated,  or  the 
under-rating  of  some  and  the  over-rating  other  property  (7n).  The 
mere  fact  of  the  church  rate  assessment  being  made  according  to  the 
assessment  for  the  poor  rate  cannot  estop  the  party  sued  from  a  de- 
fence founded  on  omissions  or  other  defects,  although  such  assessment 
so  made  has  a  very  strong  presumption  in  its  favour  (n). 

Church  rates  are  charges  upon  the  occupier  and  not  upon  the  land-  By  whom  pay- 
lord  (o).  The  charge  is  upon  the  person  in  respect  of  the  land(p). 
The  owners  of  lands  residing  in  the  parish  where  the  lands  are  situate 
are  liable  in  respect  of  the  lands  in  their  own  occupation  {q).  The 
owners  of  lands,  not  resident,  if  they  occupy  the  lands,  are  liable  to 
the  rate  in  respect  of  the  land  they  occupy  (r).  Where  the  owners  do 
not  occupy  their  lands,  nor  reside,  they  are  not  subject  to  the  rate;  ^ 
but  the  rate  shall  be  upon  their  lessees  or  other  occupiers  of  their 
lands  (s).    Even  where  the  landlord  is  by  statute  rateable  to  and  liable 


{h)  Smith  V.  Deighton,  8  Moo.  P.  C.  C. 
179;  Blunt  V.  Harivood,  8  A.  &  E.  610;  3 
N.  &  P.  577  ;  Warner  v,  Gater,  2  Curt.  315  ; 
Prideaux,  89—96. 

(i)  Rand  V.  Green,  9  C.  B.,  M.S.  470  ;  30 
L.  J.,  C.  P.  80;  7  Jur.  N.  S.  126. 

(fc)  Attenhorough  v.  Kemp,  7  Jur.  N.  S. 
665;  9  W.  R.  771;  Medland  v.  Paine,  4 
Jur.  N.  S.  1283;  post,  456(0- 

(0  Attenborough  v.  Kemp,  supra. 

(w)  Id.;  Medland  v.  Paine,  4  Jur.  N.  S. 
1283. 


(n)  Medland  v.  Paine,  4  Jur.  N.  S.  1283. 

(o)  Jeffrey's  case,  5  Co.  R.  66  b;  Paget  v. 
Crumpton,  Cro.  Eliz.  659;  Callis  on  Sewers, 
140  (2nd  ed.). 

(p)  Prideaux,  153,  155;  Jeffrey's  case,  5 
Co.  R.  66  b. 

{q)  Prideaux,  155. 

(r)  Prideaux,  155;  Paget  v.  Crumpton, 
Cro.  Eliz.  659;  Callis,  140;  Jeffrey's  case, 
5  Co.  R.  66  b. 

(s)  Prideaux,  154,  155;  Jeffrey's  case,  5 
Co.  R.  66  b  ;  Callis,  140. 
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CHURCH  RATES. 


Chapter  XI.    to  pay  the  poor  rate,  as  under  the  Small  Tenements  Act  (13  &  1 

'-^-^ —  Vict.  c.  99),  the  occupier  is  nevertheless  the  proper  party  to  be  assesse 

to  the  church  rate  (t).     A  person  cannot  be  charoed  in  the  paris 
Avhere  he  inhabits  for  lands  which  he  has  in  another  parish  (?<)• 
How  enforced.        Payment  of  church  rates  exceeding  10/.  may  be  enforced  by  a  su 
in  the  proper  ecclesiastical  court  for  subtraction  of  church  rates  {x 
But  if  the  amount  do  not  exceed  10/.,  and  the  validity  of  the  rate  h{ 
not  been  questioned  in  any  ecclesiastical  court  at  any  time  (y),  a  sun 
mary  remedy  before  two  justices  is  given  by  53  Geo.  3,  c.  127,  s.  7  (2  i 
which,  however,  provides,  "  that  if  the  validity  of  such  rate,  or  tl 
liability  of  the  person  from  whom  it  is  demanded  to  pay  the  same,  1 
disputed,  and  the  party  disputing  the  same  give  notice  thereof  to  tl 
justices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  tl 
person  or  persons  demanding  the  same  may  then  proceed  to  the  r 
covery  of  their  demand  according  to  due  course  of  law,  as  heretofo 
used  and  accustomed."     The  complaint  to  the  justices  must  be  ma( 
within  six  calendar  months  from  the  time  when  the  matter  there* 
arose  (a).     If  the  party  summoned  denies  his  liability,  because  he  h 
no  seat  in  the  church  or  chapel,  and  threatens  to  bring  an  action  ^ 
the  rate  be  enforced  against  him,  .that  is  sufficient  to  deprive  the  ju- 
tices  of  jurisdiction  (5).     If  he  disputes  the  validity  of  the  rate  u- 
grounds  that  are  manifestly  untenable  in  point  of  law,  the  court  Wi 
not  therefore  conclude  that  the  rate  is  not  bona  fide  disputed  withi 
the  meaning  of  the  act(c).     If  he  bona  fide  disputes  the  validity  !" 
the  rate,  that  is  sufficient  to  oust  the  jurisdiction  of  the  justices  (c, 
although  he  does  not  object  to  their  jurisdiction  to  decide  the  poiu 
which  he  has  raised  (e).     But  a  mere  statement  that  he  disputes  tj 
rate,  and  has  entered  a  caveat  against  it,  is  not  sufficient ;  the  justic  J 
must  still  hear  and  examine  and  ascertain  whether  the  rate  is  bo  i 
fide  disputed  (/).     There  must  be  a  real  intention  to  dispute;  nou 
mere  statement  of  such  intention  {g).     The  decision  of  the  justi(  > 
that  there  is  no  such  bona  fide  intention  is  not  conclusive  (A).    If  th^ 
decide  erroneously  and  issue  a  distress  warrant,  they  will  be  perse  • 


(t)  Richardson,  app.,  Gladwin,  rasp.,  E. 
&  E.  138;  Chesterton  v.  Farlar,  1  Curt.  347; 
Farlar  v.  Chesterton,  2  Moo.  P.  C.  C.  330  ; 
Prideaux,  154. 

(m)  2  Roll.  Abr.  282;  Prideaux,  154. 

ix)  Chesterton  v.  Farlar,  7  A.  &  E.  713  ; 
Farlar  v.  Chesterton,  2  Moo.  P.  C.  C.  330 ; 
Reg.  V.  Thorogood,  12  A.  &  E.  183;  3  P.  & 
D.  629;  Prideaux,  211  (sect.  2). 

(w)  Rex  V.  BiUifant,  4  A.  &  E.  354  ;  5  N. 
&  M.640:   Prideaux,  193. 

(2)  Prideaux,  186. 

(a)  11  &  12  Vict.  0.43,  s.  11;  Prideaux, 
190;  Reg.  v.  J  J.  of  Shrewsbury,  31  L.  T. 
114  ;  Eddleslon,  app.,  Francis,  resp.,  7  C.  B., 
N.  S.  568  ;  Backhouse,  app.,  Churchwardens 


of  Bishopwearmouth,  resp.,  9  C.  B.,  N. 
315,  316. 

{h)  Rex  V.  Milnrow,  5  M.  &  S.  248. 

(c)  Reg.  V.  Colling,  17  Q.  B.  816. 

{d)  Reg.  V.  Nunneley,  E.,   B.  &  E.  8. 
27  L.  J.,  M.  C.  260;  4  Jur.  N.  S.  1146. 

(e)  Reg.  V.  J  J.  of  Leicester,  29  L.  J., 
C.  203. 

(/)  Rex  V.  Wrottesley,  1  B.  &  Ad.  6 
Rex  V.  Wakefield,  1  Burr.  485. 

(g)   Dale  V.  Pollard,  10  Q.  B.  513. 

{h)  Reg.  V.  Nunneley,  E.,  B.  &  E.  8 
27  L.  J.,  M.  C.  260;  4  Jur.  N.  S.  11 
Reg.  V.  Colling,  17  Q.  B.  816 ;  21  L.  J., 
C.  73  ;  Robinson  v.  Purday,  16  M.  &  W. 
21. 
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ally  liable  to  an  action  (i).    If  they  allow  the  objection  to  prevail,  and   Chapter  XL 

the  defendant  is  afterwards  sued  in  the  ecclesiastical  court,  he  will -~ '- 

not  be  allowed  there  to  say  that  he  did  not  dispute  before  the  justices 
either  the  validity  of  the  rate,  or  his  liability  to  pay  it  (A).  The  Court 
of  Queen's  Bench  will  not  grant  a  mandamus,  or  an  order  under  1 1  & 
12  Vict.  c.  44,  s.  5,  commanding  justices  to  issue  a  distress  warrant 
for  church  rates,  where  it  is  doubtful  whether  such  warrant  ought  to 
issue  (/). 

The  53  Geo.  3,  c.  127,  s.  7,  entirely  takes  away  the  jurisdiction  of  Suits  in  Eccle- 
the  ecclesiastical  courts  over  complaints  for  nonpayment  of  church  Coum. 
rate  when  the  amount  claimed  does  not  exceed  10/.,  and  the  validity 
of  the  rate,  or  the  liability  of  the  party  charged  is  not  disputed  (w). 
But  if  the  validity  or  liability  be  in  question  the  ecclesiastical  courts 
have  jurisdiction,  though  the  party  has  not  been  summoned  before 
justices  (n).  So  where  an  application  has  been  made  to  justices  and 
dismissed  on  the  ground  that  the  defendant  bona  fide  disputed  the 
validity  of  the  rate,  or  his  liability  to  the  payment  of  it  (o).  So  where 
the  amount  exceeds  10/.  In  cases  where  the  ecclesiastical  court 
has  jurisdiction,  unless  the  defendant  establishes  a  valid  objection  to 
the  rate,  he  will  be  ordered  to  pay  the  amount  with  costs ;  and  such 
costs  are  usually  very  heavy. 

By  7  &  8  Will.  3,  c.  34,  s.  4,  a  summary  remedy  before  two  justices  Remedy 
is  given  against  Quakers  who,  by  reason  of  a  pretended  scruple  of  rfuakers 
conscience,   refuse   to  pay  tithes  or  church  rates  not  exceeding  the  f"r  Church 
value  of  10/.     This  was  extended  by  1  Geo.  1,  stat.  2,  c.  6,  s.  2,  to  '     ' 

"any  tithes  or  rates,  or  any  customary  or  other  rights,  dues  or  pay- 
ments belonging  to  any  church  or  chapel,  which  of  right  by  law  and 
custom  ought  to  be  paid  for  the  stipend  or  maintenance  of  any 
minister  or  curate  officiating  in  any  church  or  chapel."  By  53  Geo.  3, 
c.  127,  s.  6,  the  limit  in  both  the  above  acts  was  extended  to  any 
value  not  exceeding  50/.,  and  one  justice  was  made  competent  to 
receive  the  original  complaint,  and  to  summon  the  party  to  appear 
before  two  or  more  justices.  There  is  nothing  in  the  above  acts  to 
exclude  a  Quaker  from  the  operation  of  the  general  rule,  that  the 
summary  jurisdiction  of  justices  to  enforce  payment  of  a  church  rate 
ceases  when  a  matter  of  title  comes  into  question  bona  fide  before 
them(p). 

(i)  Dale  v.  Pollard,  10  Q.  B.  504 ;  Plase  Richards  v.  Dyl-e,  3  Q.  B.  256  ;  2  G.  &  D. 

V.  Chaytor,  31  L.  J.,  M.  C.  1 ;  10  W.  R.  16  ;  493  ;  and  see  Robinson  v.  Purday,  16  M.  & 

liohinson  V.  Purday,   16  M.  &  VV.  21,  Pol-  W.  11. 

lock,  C.  B.  (,i)  Ricketts  v.  Bodenham,  4  A.  &  E.  433. 

{k)  Robinson  v.  Purday,  16  M.  &  W.  11,  (o)  Robinson  v.  Purday,  16  M.  &  W.  11, 

22.  22. 

(0  Reg.  V.  JJ.  of  Leicester,  29  L.  J.,  M.  (j))  Backhouse,  app.,    The  Churchwardens 

C.  203;  iJeg.  V.  Colling,  17  Q.  B.  816.  of  Bishopwearmouth,  resp.,    9  C.  B.,  N.  S. 

(m)  Ricketls  V.  Bodenham,  4  A.  &  E.  433 ;  315  ;  30  L.  J.,  M.  C.  118  ;  7  Jur.  N.  S.  338. 
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WATCHING  AND  LIGHTING  RATES. 


Chapter  XI. 
Sect.  11. 

3  &  4  WHl.  4, 
c.  90. 


Rates  on  Oc- 
cupiers. 


Sect.  11. —  Watching  and  Lighting  Rates. 

The  3  &  4  Will.  4,  c.  90,  was  passed  to  enable  parishes  and  parti 
of  parishes,  without  obtaining  any  local  acts,  but  with  the  consent  (I 
the  ratepayers  {q),  to  watch  and  light,  or  watch  or  light,  their  ow' 
parish  or  district  under  the  direction  of  inspectors  appointed  by  th 
ratepayers,  and  by  means  of  rates  to  be  raised  and  levied  ip  lilj 
manner  as  poor  rates,  not  exceeding  a  certain  sum  to  be  fixed  in  i\ 
first  year,  and  not  to  be  exceeded  in  any  subsequent  year  (r).     Tl 
provisions  of  this  act  may  be  adopted  in  any  parish,  or  part  of  a  paris 
in  England  or  Wales,  as  to  watching  and  lighting,  or  watching  ( 
lighting  (both  or  either),  as  may  be  deemed  expedient  (5).     But  th( 
are  not  to  interfere  with  "  An  Act  for  improving  the  Police  in  ar 
near  the  Metropolis"  (10  Geo.  4,  c.  44);  nor  to  extend  to  any  pari: 
or  place  already  regulated  by  or  under  the  provisions  of  any  act  * 
parliament  for  all  or  any  of  the  purposes  hereinbefore  provided  fo 
or  to  interfere  with  the  powers  which  any  corporate  body  may  ha : 
with  respect  to  watering  and  lighting  it) ;  nor  to  extend  to  any  part  ; 
a  parish  so  regulated  (m).     But  the  powers  of  this  act  may  be  adopt, 
in  any  parish  so  far  as  the  same  relate  to  lighting,  although  such  pari  1 
shall  be  watched  (v). 

In  any  district  where  the  Public  Health  Act,  1848  (11  k  12  Vi . 
c.  63)  is  in  force,  or  where  the  Local  Government  Act,  1858  (21  k  \ 
Vict.  c.  98)  is  adopted,  in  which  the  3  &  4  Will.  4,  c.  90,  has  bei 
adopted,  such  last-mentioned  act  is  superseded  {x).  ff 

Rates  made  under  3  &;  4  Will.  4,  c.  90,  or  under  local  act  as  > 
paving,  watching,  lighting,  &c.,  generally  fall  upon  the  occupier,  w  > 
has  no  right  to  deduct  them  from  his  rent.  But  sometimes  tJ 
burthen  is  thrown  upon  the  landlord.  Thus  by  57  Geo.  3,  c.  xx , 
for  regulating  the  pavement  of  London,  Westminster  and  Southwa  , 
and  the  parishes  of  St.  Marylebone  and  St.  Pancras,  the  paving  ra  i 
are  directed  to  be  paid  by  the  landlord  in  certain  cases. 


Sect.  12. —  Water  Rates. 

Water  rates  are  always  payable  by  the  tenant  or  occupier  in    a 

absence  of  an  express  stipulation  to  the  contrary,  for  he  has  the  1  3 

and  enjoyment  of  the  water  supplied.     But  by  the  General  Wat  - 

wofks  Clauses  Act  (10  (fell  Vict.  c.  17)  s.  72,  the  owners  of  dwclli:  - 

of  Small  Tene-  houses,  the   annual  value  of  which  does  not  exceed  10/.,  are  m:  e 

incnts* 

liable  to  the  payment  of  water  rates  instead  of  the  occupiers ;  "  J  u 


Payable  by 
Tenant. 

10  8r  11  Vict. 
c.  17,  s.  72. 
By  Landlords 


(q)  Eynsham  case,  12  Q.  B.  398,  n. ;  Reg. 
V.  Dunn,  7  E.  &  B.  220 ;  26  L.  J.,  M.  C.  74. 
(r)  Beechey  v.  Quintery,  10  M.  &  W.  65. 
(0  Sects.  71,  73. 
(0  Sect.  72. 


(m)  Sect.  73. 

(v)  Tidd  Pratt's  edition  of  this  ;6 
(1834,  Shaw  &  Sons)  contains  an  appei  x 
of  forms  and  an  index,  but  few  or  no  c;  s. 

(ar;  21  &  22  Vict.  c.  98,  s.  46. 
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the  person  receiving  the  rents  of  any  such  house  or  tenement  as    Chapter  XI. 

aforesaid  from  the  occupier  thereof  on  his  own  account,  or  as  agent  '- — '- — 

or  receiver  for  any  person  interested  therein,  shall  be  deemed  the 
owner  of  such  house  or  tenement."  Sect.  73  gives  power  to  owners 
of  tenements,  where  the  occupation  is  under  a  lease  or  agreement, 
made  prior  to  the  passing  of  the  special  act  (y),  to  recover  such  pay- 
ments from  the  occupiers  in  the  same  manner  that  arrears  of  rent  may 
be  recovered. 


Sect.  13. —  Gas  Mates  in  the  Metropolis. 

The  supply  of  gas  to  the  metropolis  is  regulated  by  23  ^  24  Vict.  c. 

\  125,  which,  however  (by  sect.  5),  excepts  nine  gas  companies  in  the 
suburbs.     The  act  itself  must  be  referred  to  for  details  {z).     But  by 

A  sect.  39,  "  In  case  any  consumer  leave  the  premises  where  gas  was 
supplied  to  him,  without  paying  to  the  gas  company  the  rate  or  meter 
rent  due  from  him,  the  gas  company  shall  not  require  from  the  next 
tenant  of  the  premises  payment  of  the  arrears  so  left  unpaid,  unless 
the  incoming  tenant  agreed  with  the  defaulting  consumer  to  pay  the 
arrears;  but  the  gas  company  shall,  notwithstanding  any  such  arrears, 
in  the  absence  of  collusion  between  the  outgoing  and  incoming  tenant, 
supply  gas  to  the  incoming  tenant  as  required  by  this  act,  on  being 
required  by  him  so  to  do." 

(y)  The  local  act  which  incorporates  the  (2)  See  also  22   &  23   Vict.  c.  66;  23 

general  act  above  mentioned.  Vict.  c.  146  ;  24  &  25  Vict.  c.  79. 
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Sect.  1. — Express  Covenants  to  repair,  Sfc. 

(a)  JBy  Tenant. 

Chapter  XII.  Leases  of  houses,  &:c.  usually  contain  a  covenant  by  the  lessee 

1_! repair  and  keep  in  repair  the  demised  premises  during  the  term  :  al 

Express  Cove-  another   distinct   covenant   to   repair  specific  defects  within  [threi 
nants  to  re-  ,       ,  ,  „  .  .  ,  c ,    ^         ^  ■ 

calendar  months  next  after  written  notice  thereof  (a)  :  also  to  pai . 

the  outside  and  inside  wood  and  iron  work  in  a  certain  manner,  ; 

stated  times:  and  a  covenant  to  leave  the  premises  in  proper  repair  ; 

the  end  or  other  sooner  determination  of  the  term:    besides  otl"' 

covenants :   after  which  follows  a  proviso  for  re-entry  on  breach  f 

any  of  the  covenants  (b).     In  many  cases,  especially  where  a  premii  t 

is  given  and  in  building  leases,  this  proviso  for  re-entry  ought  to  ! 

qualified  and  hmited  to  breaches  occasioning  a  specified  amount  f 

damage  to  the  reversion  and  inheritance  (c),  and  to  breaches  aftei  i 

certain  notice  in  writing (c?),  and  the  like:  but  it  is  commonly  ma; 

to  apply  to  any  breach  of  covenant  whatever,  without  due  consid  - 

ation  on  behalf  of  the  lessee  as  to  the  possible  consequences  (e). 

A  lessee  is  not  liable  for  breaches  of  covenant  to  repair,  comniitl  1 

before  the  execution  of  the  lease  by  the  lessor,  although  subsequent ) 

the  day  from  which  the  habendum  states  the  term  is  to  commence  (_  . 


Breaches  be- 
fore execution 
of  the  Lease. 


(a)  Baylis  v.  Le  Gros,  4  C.  B.,  N.  S.  537. 

(b)  Cole  Ejec.  422  ;  Baylis  v.  Le  Gros,  4 
C.  B.,  N.  S.  537.  See  Forms,  post,  Chap. 
XXIX. 

(c)  Doe  d.  Earl  of  Darlington  v.  Bond,  5 
B.  &  C.  855 ;  8  D.  &  R.  738 ;  Cole  Ejec. 


427. 

(d)  Doe  d.  Rankin  v.  Brindley,  4  B  fe 
Ad.  84;   1  N.  &  M.  1. 

(e)  Perry  v.  Davis,  3  C.  B.,  N.  S.  7  i 
Bennett  v.  Herring,  Id.  370. 

(/)  Shaw  V.  Kay,  1  Exch.  412. 
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The  lease  does  not  operate  as   a  grant,  nor  create  any  term  prior  to  Chapter  XII. 
the  execution  thereof  by  the  lessor  (^).     But  the  duration  of  the  term  ^^^'  ' 


is  to  be  computed  from  the  day  mentioned  in  the  habendum,  and  not 
from  a  subsequent  day  on  which  the  lease  was  executed  (h).  Where 
by  an  agreement  under  seal,  for  a  lease  of  copyholds  to  be  granted  to 
the  defendant  as  soon  as  a  licence  could  be  obtained  from  the  lord  of  . 
the  manor,  the  defendant  covenanted  that  he  would  from  time  to  time 
during  the  term  to  be  granted  as  aforesaid  keep  the  premises  in  repair, 
.&c.,  and  the  defendant  entered  upon  the  premises,  and  occupied 
them  until  the  expiration  of  the  term  agreed  to  be  granted :  held, 
that  he  was  liable  to  repair  according  to  the  covenant,  although  no 
lease  had  ever  been  made  to  him  pursuant  to  the  agreement,  nor  any 
licence  obtained  from  the  lord  {i).  So  the  assignees  of  a  void  lease, 
which  had  been  treated  by  all  parties  as  valid,  were  held  liable  for 
rent  and  repairs  up  to  the  end  of  the  term,  according  to  the  covenants 
in  the  lease  (A).  It  is  however  to  be  observed,  that  in  such  cases  an 
actual  tenancy  from  year  to  year  "  upon  the  terms"  of  the  intended 
lease,  so  far  as  they  are  applicable  to  a  yearly  tenancy,  is  created  by 
the  entry,  kc.{l).  An  agreement  made  on  the  31st  of  August,  to 
take  premises  from  the  29th  of  September  following,  the  landlord 
agreeing  to  take  back  the  fixtures  at  the  end  of  the  term,  provided 
"  they  are  in  as  good  a  condition  as  they  now  are,"  and  the  tenant 
agreeing  to  leave  the  premises  "  in  the  same  state  as  they  now  are," 
there  being  at  the  time  another  tenant  in  possession,  and  the  new 
tenant  not  taking  possession  until  the  29th  of  September,  refers  to 
the  state  of  the  premises  on  the  29th  of  September  {m). 

A  covenant  "  forthwith"  to  put  premises  into  repair  must  receive  Covenant  to 
a  reasonable  construction,  and  is  not  limited  to  any  specific  time  :  ^f^/,, 
therefore  it  is  for  the  jury  to  say,  upon  the  evidence,  whether  the 
defendant  has  done  what  he  reasonably  ought  in  performance  of  it  (n), 
"  There  is  no  doubt  that  the  word  forthwith  means  with  all  reason- 
able celerity"  (o). 

A  lessee  who  has  covenanted  to  repair  and  keep  in  repair  the  Covenant  to 
demised  premises  during   the  term  must  have  them  in  repair  at  all  in  repair 
times  during  the  term;  and  if  they  are  at  any  time  out  of  repair,  he  is  <^"""5'  ^^^ 
guilty  of  a  breach  of  covenant  (p) ;  for  which  the  lessor  or  his  assigns 
may,  even  during  the  term,  recover  damages  commensurate  with  the 
injury  thereby  done  to  the  reversion  {q).      Or  he  may  maintain  an 

(g)  Ante,  91  (e\  (n)  Doe  d.  Pittman  v.  Sutton,  9  C.  &  P. 

{h)  Bird  V.  Baker,  E.  &  E.  12 ;  28  L.  J.,  706. 
Q-  B-  7.  (o)   Burgess  v.  Boetefeur,  7  M.  &  G.  494, 

(»■)  Pistor  V.  Cater,  9  M.  &  W.  315.  Tindal,  C.  J.;  Cole  Ejec.  116. 
_  {k)  Beale  v.  Sanders,  3  Bing.,  N.  C.  850;  (p)  Luxmore  v.  Robson,  1  B.  &  A.  584. 

5  Scott,  58.  (q)   Smith  v.  Peat,  9  Exch.  161  ;    Turner 

(I)  Ante,  166—170.  v.  Lamb,  14  M.  &  W.  412  ;  Worcester  School 

(m)   White  V.  Nicholson,  4  M.  &  G.  95  ;  4  Trustees  v.  Rowlands,  9  C.  &  P.  734,  7-39 ; 

Scott,  N.  R.  707.  Bell  v.  Hayden,  9  Irish  Com.  L.  R.  301. 
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Chapter  XII.  action  of  ejectment,  if  there  be  a  proviso  for  re-entry  applicable  t 

U —  such  covenant  (r).     On  a  covenant  to  keep  premises  in  repair,  it  is 

breach  to  pull  them  down  either  wholly  or  partially,  even  so  far  as  1 
open  doors  in  a  wall ;  and  it  is  a  breach  for  which  the  lessor  may  si 
and  recover  substantial  damages  during  the  term :  nor  is  it  any  equi 
able  defence  that  it  was  done  with  the  "consent  and  acquiescence 
of  the  lessor,  unless  it  appears  that  it  was  with  his  previous  consent(i 
At  one  time  it  was  erroneously  supposed  that  only  nominal  damage 
could    be    recovered    in  an  action   commenced   during   the  term  (i 
Where  there  is  a  demise  for  seven  years,  and  thenceforth  from  ye 
to  year,  the  covenants  to  repair,  &:c.  continue  in  force  after  the  exf 
ration  of  the  seven  years  {u). 
General  Cove-       A  general  covenant  to  repair  is  satisfied  by  the  lessee  keeping  tl 
—how  con-       prenii&es  in  substantial  repair  :  a  literal  performance  of  the  covena; 
strued.  jg  not  to  be  required  (y).     Where  a  lessee  covenants  to  keep  old  pi- 

mises  in  repair,  he  is  not  liable  for  such  dilapidations  as  result  frci 
the  natural  operation  of  time  and  the  elements  (x) ;  and  with  a  vi(r 
to  determine  the  relative  sufficiency  of  repair,  the  jury  may  inqu:; 
whether  the  house  was  new  or  old  at  the  time  of  the  demise  (y) ;  a  I 
what  was  its  then  state  of  repair  and  condition  generally  {z) ;  but  not  i 
detail  {a).  A  covenant  to  keep  old  premises  in  repair  and  to  leave  thd 
in  repair  at  the  end  of  the  term,  means  that  the  lessee  will,  if  necessa  , 
put  them  into  repair;  for  otherwise  they  cannot  be  kept  or  left  in  repr 
pursuant  to  the  covenant  (b).  Their  age,  and  class,  and  general  con- 
tion  must  be  taken  into  consideration,  but  not  particular  defects  or  wst 
of  repair  at  the  time  the  term  commenced  {h).  A  covenant  to  rept" 
contained  in  an  under-lease,  though  in  the  same  words  as  the  coven:  t 
in  the  original  lease  (except  as  to  names),  has  not  the  same  legal  eff  ;t 
and  meaning,  because  of  the  different  ages  and  conditions  of  e 
premises  at  the  respective  times  of  the  lease  and  under-lease  (c).  *  t 
is  now  perfectly  well  settled  that  a  general  covenant  to  repair  mit 
be  construed  to  have  reference  to  the  condition  of  the  premises  at  e 
time  when  the  covenant  begins  to  operate"  (d).  Where  a  very  d 
house  is  demised  with  the  usual  covenants  to  repair  and  leave  n 
repair,  it  is  not  meant  that  the  house  should  be  restored  in  an  i- 
proved  state,  or  that  the  consequences  of  the  action  of  the  elemf  a 
should  be  averted ;  but  the  tenant  has  the  duty  of  keeping  the  ho  '6 

(r)  Cole   Ejec.  422;   Baylis  v.  Le  Gros,  3  Scott,  313. 

4  C.  B.,  N.  S.  537  ;  Bennett  v.  Herring,  3  (?)  Burdelt,  Bart.,  v.  Withers,  7  A.  J  G. 

C.  B,,  N.  S.  370.  '  136;  2  N.  &  P.  122. 

{s)  Gange  v.  Lockwood,  2  F.  &  F.  115;  («)  Mavtz  v.  Goring,  4:  Bing.,N.C.    I; 

Doe  d.  Viclcery  v.  Jackson,  2  Stark.  293.  Young  v.  Mantz,  6  Scott,  277 ;   Belclu  v. 

(0  Marriott  v.  Cotton,,  2  C.  &  K.  553;  M'Intosh,  8  C.  &  P.  720;  2  Moo.  &  R.  3; 

but  see  ante,  461  (q).  Woolcock  v.  Dew,  1  F.  &  F.  337. 

(a)  Brown  v.  Trumper,  26  Beav.  11.  {b)  Payne  v.  Haine,  16  M.  &  W.  54 

{v)   Harris  v.  Jones,  1  Moo.  &  R.  173.  (c)    Walker  v.  Hatton,  10  M.  &  W.    9; 

{x)   Gutteridge  v.  Munyard,\  Moo.  &  R.  2  Dowl.  N.  S.  263. 

334.  {d)  Id.  258,  Parke,  B.                         ; 

{y)  Stanley  v.Towgood,  ^^\Xig.,'ii.C.4\ 
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ill  the  same  state  in  which  it  was  at  the  time  of  the  demise  by  the  Chapter  xii. 

timely  expenditure  of  money  and  care  (e).     A  covenant  to  repair  the - 

buildings  demised  and  to  rebuild  them  if  necessary,  compels  the 
tenant  always  during  the  term  to  keep  them  in  good  repair,  and  a 
deduction  in  damages  for  their  age  has  been  disallowed  (/).  Where 
a  tenant  agrees  "  to  put  the  premises  in  habitable  repair,"  he  is  to 
put  them  in  a  better  state  than  that  in  which  he  found  them,  and 
into  a  state  reasonably  fit  for  the  occupation  of  the  class  of  persons 
likely  to  inhabit  them  {y).  So  a  direction  in  a  will  to  keep  buildings 
in  good  repair,  means  not  the  state  of  repair  in  which  they  were  at 
the  testator's  death,  but  in  habitable  repair  (A).  A  tenant  under  a  co- 
venant to  repair  is  liable  for  repairs  only,  and  not  for  the  extra  expense 
of  laying  a  new  floor  on  an  improved  plan  {i).  Under  a  covenant 
that  the  tenant  "  should  and  would  substantially  repair,  uphold  and 
maintain "  a  house,  he  is  bound  to  keep  up  the  inside  painting  {k). 
Breaking  a  doorway  through  the  wall  of  a  demised  house  into  an 
adjoining  house  is  a  breach  of  the  general  covenant  to  keep  in  repair, 
and  so  is  the  continuing  of  it  so  broken  (/) ;  but  enlargement  of 
windows,  opening  external  doors,  and  taking  down  partitions,  are  no 
breach  of  a  covenant  to  repair  and  keep  in  repair  a  dwelling-house, 
together  with  all  such  buildings,  improvements  and  additions  as  should 
be  executed,  set  up  or  made  by  the  lessee ;  for  the  lease  evidently  con- 
templates such  alterations,  and  allows  them  to  be  made  (m).  A 
covenant  by  a  lessee  that  he  will,  during  the  term,  repair,  uphold, 
support,  maintain  and  sustain  the  brick  walls  to  the  demised  premises 
belonging  is  broken  if  he  pull  down  a  brick  wall  which  divides  the 
court-yard  at  the  front  of  the  house  from  another  yard  at  the  side  of 
the  house  (n).  A  covenant  to  repair  the  external  parts  of  the  demised 
house  comprises  the  partition  wall  between  it  and  an  adjoining- 
house  (o).  Ordinary  and  natural  decay,  however,  has  been  said  to  be 
•no  breach  of  a  covenant  to  keep  a  house  in  repair  and  to  deliver  it  up 
in  as  good  condition  as  at  the  commencement  of  the  lease  {p) ;  but  it 
seems  that  a  tenant  who  covenants  to  repair  is  bound  to  sustain  and 
uphold  the  premises  {q) :  he  is  clearly  liable  to  do  his  best  to  keep  it 
in  the  same  condition,  and  therefore  should  keep  it  covered  and  use 

(e)  Gutleridge  v.   Munyard,    7    C.   &    P.  {k)  Monk  v.  Noyes,  1  C.  &  P.  265. 

129;  1  Moo.  &  R.  33i;  Burdett,  Bart.,  v.  (/)  Doe  d.   Vickery  v.  Jackson,  2  Stark. 

Withers,  7  A.  &  E.  136  ;  2  N.  &  P.  122  ;  293  ;  Gauge  v.  Lockwood,  2  F.  &  F.  115  ; 

Stanley  v.  Toivgood,   3    Bing.,  N.  C.  4  ;    3  Borgnis  v.  Edwards,  Id.  111. 

Scott,  313;  Mantz  v.  Goring,  4  Bing.,  N.  C.  {m)  Doe  A.  Dalton  v.  Jones,  4  B.  &  Ad. 

451  ;  6  Scott,  277.  126 ;   1  N.  &  M.  6;  Cole  Ejec.  425. 

(/)  Worcester  School  Trustees  V.Rowlands,  (n)  Doe  d.  Wetherell  v.  Bird,  2  N.  &  M. 

9C.  &P.  734.  285;  6  C.  &  P.  195. 

ig)  Belcher  v.  M'Intosh,  8  C.  &  P.  720  ;  (o)   Green  v.  Ealcs,  2  Q.  B.  225 ;   1  G.  & 

2  Moo.  &  R.  186,  189.  D.  468. 

('0  Cooke  V.  Cholmondely,  4  Drew.  326  ;  (p)  Fitz.  Abr.  tit.  Covenant,  fol.  4. 

n  L.  J.,  Ch.  826.  Iq)  Auworlh  v.  Johnson,  5  C.  &  P.  239; 

(0  Saward  v.  Leggatt,  7  C.  &  P.  613.  Saward  v.  Leggatt,  7  C.  &  P.  613. 


464 


EXPRESS  COVENANTS  TO  REPAIR,  ETC. 


Buildings 
erected  during 
the  Term. 


Chapter  XII.  other  necessary  care(r).     Where  the   tenant  of  a  farm  covenante 

. i^£Ili:_    "well  and  substantially"  to   repair  and  "keep  in  good  substanti; 

repair,"  and  so  "well  and  substantially  repaired"  to  yield  up  at  th 
end  of  the  term  :  held,  that  the  tenant  was  bound  to  give  up  th 
premises  in  as  good  a  state  of  repair  as  when  he  took  possession,  an 
that  they  must  be  inferred  to  have  been  then  in  a  tenantable  state  (a 
A  covenant  to  leave  the  premises  at  the  end  of  the  term  sufficient] 
maintained,  repaired,  paled  and  fenced,  was  held  to  have  been  brokt 
when  the  pavement  was  out  of  repair  and  the  glass  in  the  windov 
broken  (0-  On  a  covenant,  as  often  as  necessary  well  and  sufficient 
to  repair,  uphold,  sustain,  paint,  glaze,  cleanse  and  scour,  and  keep  ar 
leave  the  premises  in  such  repair,  reasonable  wear  and  tear  excepte( 
the  tenant,  if  he  has  repaired  within  a  reasonable  time  before  leavinj 
is  only  bound,  in  addition  to  the  repair  of  actual  dilapidations, 
clean  the  old  paint,  &:c.  and  not  to  repaint  (?/). 

General  covenants  to  repair  and  leave  in  repair,  extend  to  all  buil 
ings  erected  during  the  term  (?;).     But  where  in  a  lease  of  land  wi. 
buildings  on  it,  the  covenant  was  to  repair  the  huildings  demised,  ai. 
to  rebuild  them  if  necessary,  and  to  keep  the  fences  in  repair;  it  wi 
held,  that  the  tenant  was   not  bound   to   keep   in   repair  additiorl 
buildings  erected  on  other  parts  of  the  land  {x).     Under  a  lease  oli 
farm,   the   tenant  was  bound  to  keep  in   repair  the  buildings  to  j 
erected  thereon  during  the  term :  the  tenant,  with  the  permission  f 
the  landlord,  who  was  lord  of  the  manor,  built  a  house  on  the  wau 
adjoining  the   farm,  and  enjoyed   it  with   the  farm:  held,  that  tj 
tenant  was  also  under  an  obligation  to  keep  the  house  in  repair  ( . 
A    covenant  to  yield  up  in  repair   all    buildings  and    improvemeu 
erected  during  the  term,  has  been  held  to  be  broken  by  the  remo  1 
of  a  veranda,  the  lower  part  of  which  was  attached  to  posts  fixed  i 
the  ground  {z) ;  but  if  the  buildings  erected  during  the  term  be  S0I7 
for  the  purpose  of  trade  and  manufacture,  and  rest  merely  upon  blo(3. 
or  pattens,  the  covenant  to  yield  up  in  repair  all  buildings  to  be  erec  i 
during  the  term  does  not  extend  to  them  (a),  although  it  would  e 
otherwise  if  they  had  been  let  into  the  soil :  on  this  point,  howe\  •, 
many  distinctions  in  favour  of  trade  have  been   taken  {b).     Wh  e 
a  tenant  erects  fixtures  for  the  purposes  of  his  trade  on  the  demii  i 
premises,  and  afterwards  takes  a  new  lease  to  commence  at  the    - 
piration  of  the  former  one,  and  the  latter  lease  contains  a  general   - 
venant  to  repair,  such  lessee  is  bound  to  repair  such  fixtures,  unles  t 


(r)  Ferguson  v. ,  2  Esp.  590. 

(s)  Brown  v.  Trumper,  26  Beav.  11. 

(t)  Ryot  V.  Lady  St.  Joint,  Cro.  Jac.  329. 

(u)   Scales  v.  Lawrence,  2  F.  &  F.  289. 

{v)  1  Esp.  N.  P.  277;  Dowse  v.  Cale,  2 
Ventr.  126;  Douse  v.  Earle,  3  Lev.  264; 
Bac.  Abr.  Covenant  (F). 

(x)  Worcester  School  Trustees  v.  Rowlands, 


9  C.  &  P.  734. 

{y)  In  re  Newhery,  White  v.  Wakley  ^ 
Beav.  17  ;  28  L.  J.,  Ch.  77;  4  Jur.  I  ». 
988;  Cole  Ejec.  248. 

(z)   Penry  v.  Brown,  2  Stark.  403. 

(a)  Naylor  v.  Cullinge,  1  Taunt.  19. 

(6)  Ante,  379  (5);  post,  Sect.  8. 
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can  be  satisfactorily  shown  that  they  were  not  intended  to  pass  under  Chapter  xir. 
the  general  words  of  the  second  lease  (c).  ^^^'  ^' 

If  a  lessee  covenant  to  repair  and  keep  in  repair  the  demised  pre-  In  case  of 
raises  during  the  term  (not  saying  "  damage  by  fire  excepted,"  or  to  ^"^' 
that  effect),  he  must  rebuild  them  if  burnt  down  by  accident,  negli- 
gence, or  otherwise  (f/).     He  must  also  continue  to  pay  his  rent  in  the 
same  manner  as  if  no  fire  had  happened  (e).     It  makes  no  diflerence 
in  that  respect,  that  the  landlord   has,  with  the  knowledge   of  the 
tenant,  insured  the  premises,  and  received  from  the  insurance  office 
the  sum  insured,  without  expending  such  sum  or  any  part  thereof  in 
or  towards  the  rebuilding  or  restoration  of  the  premises  (/).     Even 
where  the  lessee's  covenant  to  repair,  &c.,  contains  an  express  excep- 
tion of  damage  by  fire  and  tempest,  whereby  he  is  exonerated  from 
rebuilding,  it  by  no  means  follows  that  the  landlord  is  bound  to  re- 
build or  repair  in  the  event  of  loss  or  damage  by  fire  or  tempest  with- 
out an  express  covenant  by  him  to  that  effect  {g).     A  covenant  for 
quiet  enjoyment  during  the  term  is  not  sufficient  {li).     Where  a  farm 
house  was  burnt  by  accident,  it  was  held  by  the  House  of  Lords,  re- 
1    versing  a  judgment  of  the  Court  of  Session   in   Scotland,  that  the 
landlord  was  not  bound  to  rebuild  (z).     It  may  be  that  neither  party 
I    is  Hable  to  rebuild  or  repair ;   but,  nevertheless,  the  tenant  must  con- 
tinue to  pay  his  rent  as  though  no  fire  had  happened,  unless  the  cove- 
nant  for   payment  of  rent  contains    an   express  exception    in    that 
I    behalf(^),  or  the  lease  contains  an  express  proviso  for  cesser  or  sus- 
'    pension  of  the  rent  in  case  the  premises  are  destroyed  or  damaged  by 
1    fire;  and  even  then,  a  proportionable  part  of  the  rent  will  be  recover- 
I    able  before  the  premises  are  rebuilt  or  repaired,  unless  the  proviso  is 
I    very  clearly  worded  to  the  contrary  (l).     On  the  other  hand,  if  there 
be  a  covenant  by  the  tenant  to  keep  the  premises  in  repair,  and  also  a 
covenant  to  insure  them  for  a  specific  amount  against  fire,  on  their 
being  burnt  down,  the  tenant's  liability  on  the  former  covenant  is  not 
hmited  to  the  amount  to  be  insured  under  the  latter  covenant  (m). 

The  86th  section  of  the  Old  Building  Act  (14  Geo.  3,  c.  78),  pro-  u  Geo.  3, 
vides  that  no  action  shall  be  maintained  against  any  person  in  whose  '^'  '^'  ^'  ^^' 
house,  chamber,  stable,  barn  or  other  building,  or  on  whose  estate  any 
j    fire  shall  accidentally  begin,  nor  shall  any  recompense  be  made  by 

(c)  Thresher  v.  East  London  Waterworks  (/)  Leeds  v.  Cheelham,  1  Sim.  146;  Lofft 

to.,  2  B.  &  C.  608  i  4  D.  &  R.  62.  v.  Dennis,  E.  &  E.  474;  28  L.  J.,  Q.  B.  168. 

I        (d)  Bullock  V.  Dommitt,  2  Chit.  R.  608  ;  (g)   IVeioall  v.  Waters,  6  T.  R.  488. 

0  1.  R.  6.J0;  2  Wms.  Saurid.  422;   Earl  of  (h)   Brown  v.  Quitter,  2  Ambler,  619. 

U^exterfield  v.  Duke  of  Bolton,  Comyn,  267;  (i)   Bayne,  app.,    Walker,  resp.,   3  Dow, 

^oole  V.  Archer,  Skin.  210 ;  Digby  v.  Jtkin-  233. 

w,  4  Camp.  275  ;   Clark  v.  Glasgow  Assur-  (fc)  Monk  v.  Cooper,  2  Stra.  763  ;   2  Ld. 

1     anceCo.,  1  Macq.  H.  L.  Cas.  668.  Raym.  1477  ;  ante,  354. 

(e)  Bel/our  v.  Weston,  1  T.  R.  310;  Baker  (I)  Bennett  v.  Ireland,  E.,  B.  &  E.  326  ; 

V.  Hollzapffell,  4  Taunt.  45  ;   Holtzapffell  v.  28  L.  J.,  Q.  B.  48  ;  4  .Jur.  N.  S.  1104.    See 

^a'w  18  Yes.  118;  Izon  v.  Gorton,  5  Bing.,  form,  post,  Chap.  XXIX. 

iv  L.  501  ;  pprker  v.  Gihhins,  1  Q.  B.  421  ;  (m)  Digh^  v.  Atkinson,  4  Camp.  275. 

Cole  Ejec.  421;  ante,  354.  ^    /       *  -                       .              f 
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Chapter  XII.  such  person  for  any   damage  suffered   thereby:  provided,  "  that  ii 
'. '—1 contract  or  aoreement  made  between  landlord  and  tenant  shall  I 


hereby  defeated  or  made  void  "  (w). 
Covenant  to  Where  a  lessee  in  a  lease  of  three  messuages,  covenanted  to  pu 

'^^'"'^'  tliera  down,  and  rebuild  three  others,  and  that  he  would  repair  tl 

houses  so  agreed  to  be  built,  and  also  that  he  would  repair  the  demist 
pi-emiaes,  and  leave  the  said  premises  in  repair;  and  he  pulled  dov 
the  three  and  built  four  in  their  stead ;  it  was  held,  that  though  1 
was  obliged  to  build  only  three  houses,  yet  he  was  bound  to  deliv 
up  all  in  repair ;  the  last  covenant  being  general,  and  not  confined,  , 
the  former,  to  the  houses  agreed  to  be  built  (o).  Where,  however,  ; 
a  lease  of  four  messuages  for  99  years,  the  lessee  covenanted  withi 
two  years  to  put  them  in  good  repair,  and  keep  them  in  repair  durii; 
the  term,  and  further,  within  the  first  fifty  years  of  the  term,  to  ta; 
down  the  messuages  "  as  occasion  may  require,"  and  in  the  pla; 
thereof  to  erect  four  new  brick  messuages;  the  Court  of  Commi 
Pleas  intimated  that,  if  within  the  fifty  years  the  houses  should  be  ) 
repaired  as  to  make  them  completely  and  substantially  as  good  8 
new  houses,  the  "  occasion"  on  which  the  new  houses  were  to  s 
built  did  not  arise  (p).  A  lease -was  granted  of  a  piece  of  land  wi 
two  unfinished  messuages  thereon,  and  the  lessee  covenanted  to  co  - 
plete  them  within  two  months,  and  also  to  keep  the  said  messuages  r 
tenements  and  premises  in  repair  during  the  term,  and  there  wai» 
proviso  for  re-entry  on  breach  of  any  of  the  covenants  ;  the  two  nu* 
suages  were  never  finished,  and  years  after  the  expiration  of  the  to 
months  they  were  much  dilapidated  :  held,  that  a  person  to  whom  e 
reversion  was  assigned  long  after  the  expiration  of  the  two  moti* 
might  maintain  ejectment  for  the  subsequent  non-repair  (ly).  A  J- 
neral  covenant  to  repair  and  keep  in  repair  during  the  term,  incluss 
a  liability  to  rebuild  such  erections  as  may  be  destroyed  by  e, 
tempest,  flood,  or  other  accidents  during  the  term(r). 
Covenant  to  The  Covenant  to  repair  generally,  and  the  covenant  to  repair  wi  in 

Noticed  ^^  three  months  after  notice,  are  generally  held  to  be  distinct  and  iie- 
pendent  covenants  (s) ;  but  if  they  immediately  follow  in  such  a  mi- 
ner, that  they  must  be  joined  to  make  the  sentence  complete,  they  re 
construed  as  one  entire  covenant,  and  the  latter  part  respecting  nc  ce 
is  held  to  qualify  the  former  (0-  Thus,  where  there  is  a  covenar  to 
1.  repair  at  all  times,  when,  where  and  as  often  as  occasion  shall  req' 'e, 

"  and,  at  the  farthest,  within  three  months  after  notice  of  want  of  r  a- 

1  ration  (0-     A  covenant  to  repair  during  the  term  after  three  mot  )s' 

I                                                 (?i)  As  to  the  construction  of  this  section,  (r)  Ante,  465  (t/). 

see  post,  Chap.  XIII.,  Sect.  1(a).  (s)   Baylis  v.  Le  Gros,  4  C.  B.,  N.  S  J7; 

(o)  Douse  V.  Earle,  3  Lev.  264';  Dowse  v.  Roe  d.  Goalley  v.  Paine,  2  Camp.  520  Oo^ 

Calc,  2  Vent.  12().  d,  Morecraft  v.  Meux,  4  B.  &  C.  606;    D- 

|j                                               (p)  Evelyn    v.   Raddish,    7    Taunt.   411  ;  &  R.  98 ;    1  C.  &  P.  346. 

P'                                           Holt,  513.  (0  Horse/all  v.  Testar,  7  Taunt.  3  ;  1 

(q)  Bennett  v.  Herring,  3  C.  B.,   N.  S.  Moo.  89.                                                    [ 

370.  ' 
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notice,  and  to  leave  the  premises  in  repair  at  the  end  of  the  term,  are  Chapter Xll. 

distinct  clauses;   and  therefore  notice  is  unnecessary  to   sustain  an ^^'^^•^' 

action  for  not  leaving  in  repair  at  the  end  of  the  term. 

Where  a  lessee  covenanted  that  from  and  after  the  amendment  and  Conditional  or 
repair  of  the  demised  messuages,  (fee.  by  the  lessor  he  would  repair  venants'^to^'^' 
and  sustain  them  during  the  term,  and  at  the  end  thereof  leave  them  repair,  &c. 
well  and  sufficiently  repaired,  and  the  lessor  sued  him  for  non-repair 
of  a  dovehouse,  parcel  of  the  demised  premises,  which  at  the  com- 
mencement of  the  term  was  in  good  and  sufficient  repair  :  held,  after 
verdict  for  the  plaintiff,  that  the  defendant's  covenant  was  conditional 
only,  and  that  no  action  could  be  maintained  against  him  for  the 
alleged  breach,  the  plaintiff  not  having  first  amended  and  repaired 
the  premises  pursuant  to  the  lease  {u).  So  where  a  lessee  agrees  to 
keep  in  repair  the  messuage,  buildings  and  premises  demised,  the 
same  being  first  put  into  repair  hy  the  lessor,  the  latter  words  create  a 
condition  precedent;  and  until  the  lessor  has  put  all  the  demised 
premises  into  repair,  the  lessee  is  not  liable  for  the  non-repair  of  any 
part(j:).  But  where,  in  a  lease  for  lives,  the  lessee  covenanted  that 
he  "would  from  time  to  time,  and  at  all  times,  during  the  estate 
thereby  granted,  at  his  own  proper  costs  and  charges  well  and  suffi- 
ciently repair,  amend,  maintain,  uphold  and  keep  all  and  singular  the 
demised  premises  in  all  manner  of  needful  and  necessary  reparations 
I  whatsoever,  having  or  tahing  in  and  upon  the  premises  competent  and 
j  sufficient  house-bote,  hedge-bote,  fire-bote,  plough-bote  and  gate-bote 
for  the  doing  thereof,  without  committing  any  waste  or  spoil :"  in 
an  action  by  the  lessor  for  not  repairing,  it  was  held,  that  the  lessee's 
1  covenant  to  repair  was  absolute,  and  that  the  words  "  having  or  taking, 
'  &c."  "  without  committing  waste  or  spoil "  did  not  amount  to  a  con- 
;  dition  precedent  that  there  should  be  a  sufficient  supply  of  that  kind 
I  of  timber  on  the  premises,  but  only  to  a  Hcence  to  the  tenant  to  take 
U,  if  there  were,  for  repairs,  even  if  made  necessary  by  his  own 
default,  without  being  liable  for  waste  (3/).  Where  a  lessee  covenants 
to  complete  the  buildings  "  under  the  direction  and  to  the  satisfaction 
of  the  surveyor"  of  the  lessor,  the  appointment  of  such  surveyor  is  a 
condition  precedent  to  the  performance  by  the  lessee  of  his  covenant 
to  complete  the  buildings  {z). 

(b)  By  Landlord. 
A  landlord  may  of  course  take  upon  himself  to  do  all  or  any  of  the  Liability  of 
repairs  during  the  term,  by  an  express  covenant  or  promise  to  that  landlord  on 

ff        •        ■,  '      J  r  r  express  Love- 

etfect  m  the  lease  or  agreement ;  but  in  the  absence  of  any  such  sti-  nants  to  repair, 


&c. 


(«)  Slater  v.  Stone,  Cro.  Jac.  645.  (z)   Hunt  v.  Bishop,  8  Exch.  675 ;   22  L. 

(j)  Neale  v.  Ratcliff,  15  Q.  B.  916.  J.,  Ex.  337;  and  see  Hunt  v.  Remnant,  9 

(y)  Bean  and  C.  of  Bristol  v.  Jones,  E.  &  Exch.  635;  23  L.  J.,  Ex.   135;    Coombe  v. 

t.  484;  28  L.  J.,  Q.  B.  201  ;  5  Jur.  N.  S.  Greene,  11  IVI.  &  W.  480. 
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Chapter  XII.  pulation  he  is  not  liable  to  do  any  repairs  whatever  (a).    Whatever  he 
L_I__  agrees  to  do  in  this  respect  should  be  inserted  in  the  lease  or  agree- 
ment: the  tenant  should  not  rely  upon  any  oral  promise  made  before 
the  lease  or  agreement  is  executed  (6).     Where  the  lessor  covenants  toi 
do  repairs,  the  lessee  cannot  charge  him  with  a  breach  of  such  cove- 
nant, without  notice  of  the  repairs  that  are  necessary,  because  the! 
lessor  is  not  on  the  spot,  and  may  not  know  what  repairs  are  necessary  ;i 
but  the  lessor  may  charge  the  lessee  without  any  such  notice  (c).     A 
covenant  by  lessor  to  repair  the  external  parts  of  a  demised  hous(' 
comprises  the  partition  wall  between  it  and  an  adjoining  house;  anc 
where  the  adjoining  house  was  pulled  down  by  other  persons  whereb> 
the  wall  was  damaged,  and  the  lessor  did  nothing  to  prevent  it  sink 
ing,  and  suffered  it  to  continue  in  a  ruinous  state,  and  refused  to  repai 
it,  he  is  liable  for  the  expenses  the  lessee  is  put  to  in  rebuilding  th 
wall,  and  for  glass  broken  by  the  sinking  of  it,  but  not  for  rent  am 
the  expenses  of  the  lessee  for  other  premises  during  the  progress  c 
the  repairs  (t?).     If  a  lessor  covenant  that  he  will,  in  case  the  demise 
premises  be  burnt  down,  rebuild  and  replace  the  same  in  the  sam 
state  they  were  in  before  the  fire,  he  is  only  bound  to  rebuild  what  h 
let,  and  not  any  additional  parts  which  may  have  been  erected  by  tli 
lessee  (e).      If  a  lessor  sell   premises  let  under  a  lease  not  expire( 
and  bind  himself  to  do  repairs  "  at  tlie  expiration  of  the  tenancy," 
appears  that  he  is  hable  to  do  the  repairs  whenever  and  however  tl 
Landlord's        tenancy  is  determined  (f).      A  landlord   has   no  right  to  enter  h 
to' repair  *^"  ^"^   tenant's  premises  to  repair  them  without   some   stipulation   to  th 
effect  (^).      Where   premises,   which   were   underlet,   became  out 
repair,  the  superior  landlord  gave  notice  to  his  immediate  lessee 
repair  them  at  the  peril  of  forfeiting  his  lease ;  and  the  under-less( 
after  receiving  notice  to  repair,  neglected  to  do  so :  whereupon  t 
lessee,  in  order  to  avoid  a  forfeiture  of  his  whole  estate,  entered 
the   premises  and   put   them    into   tenantable  repair  : — it  was  he  , 
that  though  he  might  be  a  trespasser  for  so  doing,  yet  that  he  mig; 
recover  of  his  under-tenant  the  whole  expense  so  incurred,  and  n  • 
withstanding  the  premises  were  afterwards  entirely  rebuilt  before  ) ; 
action  for  the  recovery  of  such  expense  was  brought  (h). 

(a)  Post,  Sect.  2  (  b).  (/)   Gnodson  v.  Goiddsmith.  2  C.  &  P. .  • 

(6)  Seago  v.  Deane,  4  Bing.  459.  (g)   Barker   v.   Barker,   3    C.  &   P.   5  I 

(c)  Moore  v.  Clark,  5  Taunt.  90,  96.  Neale  v.  JVyllie,  3  B.  &•  C.  533  ;  5  D.  8  • 

((/)  Green  v.  Eules,  2  Q,  B.  225  ;   1  G.  &  442  ;  Worcester  School  Trustees  v.  Kcwla  ', 

D.  468.  9  C.  &  P.  739. 

(e)  Loader  v.  Kemp,  2  C.  &  P.  375  ;  1            (h)  Colley  v.  Slreeton,  2  B.  &  C.  27^3 

Selw.  N.  P.  521  (12th  ed.).  D.  &  R.  522. 
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Sect.  2. — Implied  Covenants  to  repair,  Sfc. 
(a)  JBy  Tenant. 


Chapter  XII. 
Sect.  2. 


No  covenant  or  promise  as  to  repairs,  &c.  can  be  implied  where  An  express 
there  is  any  express  stipulation  on  the  subject;    the  maxim  being,  ^i°Jies^a"n  t^"- 
expressum  facit  cessare  taciturn  (i).     But  an  express  covenant  or  pro-  I'Jied  One. 
tnise  may  sometimes   be  insufficient  to   exclude   the  custom  of  the 
country  to  use  the  premises  in  a  tenantlike  manner  (A).    Where  build-  Implied  Covc- 
ings  and   land   are   demised  without  any  express   stipulation   as   to  "anras^to^Re- 
repairs,  cultivation,  &c.,  a  covenant  or  promise  on   the  part  of  the  P/iirs,  Cultiva- 
lessee  is  implied  by  law,  that  he  will  use  the  demised  premises  in  a        '      ' 
tenantlike  and  proper  manner  (/);  and  that  he  will  manage  and  culti-  Custom  of  the 
vate  the  lands  in  a  good  and  husband  like  manner  according  to  the  ^°""^'"y- 
custom  of  the  country  (w).      But  not  that  he  will  make  a  certain 
quantity  of  fallow,  and  spend  a  certain  quantity  of  manure  thereon, 
and  keep  the  buildings  in  repair;  or  any  other  special  stipulation  not 
arising  out  of  the  bare  relation  of  landlord  and  tenant  (w).     In  de-  How  pleaded, 
daring  on  such  implied  covenants  the  plaintiff  should  avoid  stating 
the  particulars  of  the  alleged  custom,  but  may  allege  specially  any 
breaches  of  it  (o) :  or  the  breaches  may  be  alleged  in  general  terms ; 
viz.,  that  the  defendant  did  not  cultivate  according  to  the  custom  of 
the  country,  without  specifying  instances  (79).    If  the  breach  be  assigned 
thus,  "  that  the  defendant  has  not  used  the  demised  premises,  or  any 
part  thereof,  in  a  good  and  husbandlike  manner,  but,  on  the  contrari/ 
thereof,  has  committed  waste,"  the  plaintiff  cannot  give  evidence  of 
the  defendant's  using  the  farm  in  an  unhusbandlike  manner,  if  it  do 
not  amount  to  waste  {q).    On  a  declaration  alleging  that  the  defendant, 
being  tenant  to  the  plaintiff,  cut  down  and  destroyed  trees  on  the 
premises,  and  otherwise  used  the  said   premises  in  so  untenantable 
and  improper  a  manner  that  they  thereby  became  and  were  and  are 
dilapidated  and  in  bad  and  untenantable  condition,  the  plaintiff  cannot 
I  recover  for  permissive  waste  (r). 

'     A  strict  legal  custom  from  time  immemorial  need  not  be  proved,  Proof  of  Cus- 
but  only  the  prevailing  course  of  good  husbandry  and  management  in  """' 

(0  Merrill  V.  Frame,  4  Taunt.  329;  Line  v.  Walker,  5  T.  R.  373;   Harris  v.  Mantle, 

V.  Stephenson,  4  Bing.,  N.  C.  678  ;  5  Id.  183  ;  3  T.  R.  307  ;   Martin  v.  Gilham,  7  A.  &  E. 

Messevt  v.  Reynolds,  3  C.  B.  191 ;  Standen  v.  540  ;  2  N.  &  P.  568. 

,  Chrismas,  10  Q.  B.  135;  ante,  117.  (/;)  Marty7i  v.   Clue,   18  Q.   B.  662  (4th 

(A-)  Post,  470  (b).  point);  Earl  of  Falmouth  v.  Thomas,  1  Cr.  & 

'      (/)  Ante,  117  (.r) ;  Morrison  v.  Chadwick,  M.  89  ;  3  Tyr.  26  (7th  count). 

7  C.  B.  266;   6  D.  &  L.  567;    White  v.  Ni-  (q)  Harris  v.  Mantle,  3  T.  R.  307.     The 

clwhon,  4  M.  &  G.  95  ;  4  Scott,  N.  R.  707.  words  "  but  on  the  contrary  thereof"  always 

(m)  Ante,  117,  118  (?/).  may  and  generally  should  be  avoided;  iJrfife 

(n)  Brown   v.  Crump.   6   Taunt.   300;    1  v.  Pemhe'rton,   12  M.  &  W.  187;    1   D.  &  L. 

Marsh.  567;   Granger  v.  Collins,  6  M.  &  W.  467;    Carpenter  v.  Parker,  3  C.  B.,  N.  S. 

*"^-  243;   Id.  207  (a). 

7Bft      ^"gerstein  v.  Handson,  1  C,  M.  &  R.  (r)  Martin  v.  Gilham,  7  A.  &  E.  540;  2 

789;  Legh  v.  Hewitt,  4  East,  154;  Poivlei/  N.  &  P.  568. 
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Sect.  2. 


To  what  Te- 
nancies appli- 
cable. 


Chapter  XII.  the  neighbourhood,  and  a  breach  or  breaches  thereof (s).  The  agri- 
cultural customs  in  different  counties  in  England  and  Wales  vary 
very  much :  they  are  stated  with  more  or  less  accuracy  in  the  works 
mentioned  below  {t).  The  onus  of  proving  any  such  custom  lies  upon 
the  party  claiming  under  it  (?<)•  The  witnesses  to  prove  any  such  custom 
must  speak  to  facts,  and  not  to  mere  matter  of  opinion  (u).  A  custom 
at  A.  will  not  extend  to  another  place  some  miles  distant,  unless: 
shown  by  evidence  to  extend  to  that  place  also  (x).  A  custom  con- 
fined to  any  particular  estate  (however  large)  is  not  sufficient  (?/). 

Where  a  custom  of  the  country  is  proved  to  exist,  it  will  be  con 
sidered  applicable  to  all  tenancies  in  whatever  way  created,  whethe 
orally,  or  by  writing,  or  even  by  deed,  unless  expressly  or  impUedl' 
excluded  by  the  terms  actually  agreed  on  {z).  But  if  the  lease  o| 
agreement  contains  terms  or  stipulations  which  are  inconsistent  witl 
the  custom  of  the  country,  such  custom  will  be  thereby  excludec 
upon  the  principle  cxpressum  facit  cessare  taciturn  (a).  If,  howevei 
the  custom  and  stipulations  of  the  lease  or  agreement  are  not  wholl 
inconsistent  with  each  other,  both  of  them  may  sometimes  prevail  {b 
Whether  the  custom,  as  proved,  be  or  be  not  excluded  by  the  terrr 
of  the  contract,  is  a  question  of  law  for  the  court  (c). 

Sometimes  a  covenant  as  to  repairs,  cultivation,  &c.,  may  be  in 
plied  from  words  used  in  other  coven-ants  in  the  lease  (f/),  or  from  tl 
recitals  (e).     But  such  covenants  are  implied  and  found  as  matter ' 
fact,  and  are  not  covenants  implied  hy  law  from  the  mere  relation  I 
the  parties  as  landlord  and  tenant.     In  declaring  on  a  covenant 
the  above  nature,  it  is  proper  to  plead  it  in  the  same  form  and  mann 
as  if  the  deed  actually  contained  an  express  covenant  to  that  effect  {J 
So  where  the  contract  is  not  under  seal,  and  some  promise  is  to 
implied  in  addition  to  the  express  stipulations  (^).     In  such  cases, 
the  plaintiff  omit  to  state  the  implied  covenant   or   stipulation. 


Covenants  to 
repair,  &:c. 
when  implied 
as  Matter  of 
Fact. 

How  declared 
on. 


(s)  Legh  V.  Hewitt,  4  East,  154;  Dalhy 
\.  Hirst,  1  Brod.  &  B.  224;  3  Moo.  530; 
Senior  v.  Jrmytage,  Holt,  N.  P.  C.  197. 

(i)  G.  Wingrove  Cooke  on  Agricultural 
Tenancies  ( 1 850,  Stevens  &  Norton ),  Chap. 
IV.,  particularly  Sect.  3,  pp.  53—120; 
Dixon's  Law  of  the  Farm,  Chap.  I.  pp.  1  — 
37  (2nd  ed.). 

(71)  Cahlecott  v.  Stmjthies,  7  C.  &  P.  808; 
Cole  Ejec.  249;  ante,  288. 

(y)  Roe  d.  Henderson  v.  Charnock,  Peake, 
4. 

(x)  Roe  d.  Brown  v.  JViUcinson,  Co.  Lit. 
270  b,  note  (228). 

(y)  Womersley  v.  Dally,  26  L.  J.,  Ex. 
219. 

(x)  Ante,  118  (c);  Cole  Ejec.  249. 

(a)  Webb  v.  Plummer,  2  B.  &  A.  746; 
Roberts  v.  Barker,  1  Cr.  &  M.  808;  Clarke 
V.  Roystone,  13  M.  &  W.  752. 

{bj  Hut  ton  V.  irarren,  1   M.  &  W.  466; 


Holding  V.  Pigott,  7  Bing.  465 ;   5  M.  & 
427;    Sutton  v.  Temple,   12    M.  &  W.  ( 
Faviell  v.  Gaskoin,  7  Exch.  273 ;  Muncei 
Dennis,  1  H.  &  N.  216  ;  miite  v.  NichoL  . 
4  M.  &  G.  95  ;  4  Scott,  N.  R.  707 ;  Mar  i 
V.  Clue,  18  Q.  B.661,  682. 

(c)  Parker  v.  Ibbetson,  4  C.  B.,  N.  S.  i.  . 

(d)  Ante,  118,  119. 

(e)  Ante,  119. 

(/)  Hall  V.  Betty,  4  M.  &  G.  410:  »'  - 
ley  V.  Redilieu,  5  M.  &  G.  316  ;  William  ,. 
Taylor,  5  Q.  B.  175  ;  Courteney  v.  Tayloi 
M.  &  G.  851  ;  IVills  V.  Murray,  4  Er. 
843;  Rnshleigh  v.  The  South  Eastern  Ka^. 
Co.,  10  C.  B.  312. 

(g)  Callander  v.  Oelricks,  5  Bing.,  N  • 
58  ;  Messent  v.  Reynolds,  3  C.  B.  194 ;  l'- 
hy  V.  Attenborough,  3  Exch.  500  (1st  cou  I! 
Elderton  v.  Emmens,  6  C.  B.  160;  5  D.  .'  '* 
489  ;  4  H.  L.  Cas.  624.  j 
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cannot  allege  any  breach  of  it;    or  the  declaration  will  be  bad  in  Chapter  xil. 

arrest  of  judgment  (A).     It  would  be  improper  to  declare  upon  the  ^'^^'   ' 

express  contract,  and  upon  the  implied  covenant  or  promise,  in  two 
counts,  as  though  they  were  two  distinct  contracts ;  the  plaintiff  could 
not  recover  under  both  counts,  there  being  only  one  contract  (?'). 

Where  a  person  is  let  into  possession  under  a  mere  agreement  for  a  On  implied 
future  lease  (not  amounting  to  an  actual  demise),  he  becomes  a  mere  "^^^  enancics. 
tenant  at  will ;  but  when  he  pays,  or  expressly  agrees  to  pay,  any 
part  of  the  annual  rent  therein  mentioned,  his  tenancy  at  will  changes 
into  a  tenancy  from  year  to  year,  vpon  the  terms  of  the  intended  lease, 
so  far  as  they  are  applicable  to  a  yearly  tenancy  (k).  So  where  a 
person  is  let  into  possession  under  a  void  lease,  ex.  gr.,  a  lease  for 
more  than  three  years  not  made  by  deed,  and  pays,  or  expressly 
agrees  to  pay,  any  part  of  the  annual  rent  therein  expressed  to  be  re- 
served, he  thereby  becomes  a  tenant  from  year  to  year,  vpo7i  the  terms 
of  such  lease,  so  far  as  they  can  possibly  apply  to  a  yearly  tenancy  (/). 
So  where  a  tenant  holds  over  after  the  expiration  of  his  lease,  he  be- 
comes a  tenant  on  sufferance ;  but  when  he  pays,  or  expressly  agrees 
to  pay,  any  subsequent  rent,  at  the  previous  rate,  a  new  tenancy  from 
year  to  year  is  thereby  created,  upon  the  same  terms  and  conditions  as 
those  contained  in  the  expired  lease,  so  far  as  the  same  are  applicable 
to  a  yearly  tenancy  (in).  But  it  may  be  otherwise  where  the  parties 
to  the  express  and  implied  demises  are  different  (?i).  Where  a  re- 
mainder-man accepts  rent  under  a  lease  granted  by  the  previous  tenant 
for  life,  which  became  void  on  the  death  of  such  tenant  for  life,  or  at 
the  end  of  the  then  current  year  of  the  tenancy,  a  new  implied  tenancy 
from  year  to  year  on  the  old,  terms  is  thereby  created  (o).  So  where  a 
mortgagee  compels  a  subsequent  tenant  of  the  mortgagor  to  attorn  to 
him,  a  new  tenancy  from  year  to  year  is  thereby  created  between 
them  upon  the  terms  of  the  previous  lease,  so  far  as  they  are  applicable 
to  a  yearly  tenancy  {p). 

The  proper  mode  of  declaring  for  the  breach  of  any  such  implied  How  to  de- 
stipulation  is  to  allege,  that  the  defendant  became,  and  was,  tenant  i^^pHcd  Te"^"' 
from  year  to  year,  to  the  plaintiff,  of  the  property  (describing  it  con-  nancy, 
cisely)  upon  the  terms  {amongst  others)  that,  [&c.],  stating  only  the 
particular    stipulations    broken,  and  alleging  a  breach    or   breaches 
thereof  (5).     It  is  not  necessary  to  state  the  whole  of  the  agreement. 


(h)  Dunn  v.  Saijles,  5  Q.  B.  685. 

(i)  Holford  V.  Dunnett,  7  M.  &  W.  348  ; 
Deere  v.  Ivey,  4  Q   B.  279 ;   3  G.  &  D.  470. 

(h)  Ante,  168  (p);  Tempest  v.  Raw  ling, 
13  East,  18. 

(l)  Ante,  169  (z);  Arden  v.  Sullivan,  14 
Q-  B.  832;  Doe  d.  Davenish  v.  Moffatt,  15 
Q.  B.  257. 

{m)  Ante,  169  (6);  Digbrj  v.  Atkinson,  4 
tamp.  275. 

(")  Johnson  v.  The  Churchwardens  of  St. 


Peter,  Hereford,  4  A.  &  E.  520,  526  j  6  N. 
&  M.  106. 

(0)  Ante,  169. 

(jd)   Ante,  170. 

(7)  Bullen  &  L.  PI.  117;  Tempest  v. 
Rawlins,  13  East,  18;  Richardson  v.  Gifford, 
1  A.  &  E.  52;  3  N.  &  M.  325;  Burdett, 
Bart.,  V.  Withers,  7  A.  &  E.  136;  2  N.  &  P. 
122;  Dietrichsen  v.  Giubilei,  14  M.  &  W. 
845  ;  3  D.  &  L.  292;  Massey  v.  Goodall,  17 
Q.   B.  310;    Bichford   v.  Parson,    5   C.  B. 
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Implied  Lia- 
bility of  Te- 
nant at  Will, 


Chapter  XII.  if  the  part  omitted  do  not  qualify  that  which  is  stated  (r).     But  any  | 

^^^^'  ^' part  whicli  qualifies  that  which  is  stated  must  not  be  omitted  (s).    An  I 

agreement  by  the  tenant  to  leave  a  farm  as  he  found  it,  has  been  held 
to  be  an  agreement  to  leave  it  in  tenantable  repair,  if  he  found  it  so,  > 
and  will  maintain  a  declaration  so  laid  (t).  | 

In  the  absence  of  any  express  or  implied  stipulation  on  the  subject,  | 
a  tenant  at  will,  or  a  tenant  from  year  to  year,  is  not  liable  to  general 
or  from  Year  to  repairs  ;  nor  for  permissive  waste  ;  nor  to  make  good  mere  wear  and 
pairs'  '&c!  ^^^    ^^^^  ^^  ^'^^  premises;  but  only  to  keep  them  wind  and  water  tight (m). 
He  is  bound  to  commit  no  waste,  and  to  make  fair  tenantable  repairs, 
such  as  putting  in  windows  or  doors  that  have  been  broken  by  him, 
so  as  to  prevent  waste  and  decay  of  the  premises  :  but  he  is  not  i 
bound   to  do  substantial  and  lasting  repairs,  such  as   new  roofing,  I 
&c.  {x).     A  tenant  from  year  to  year  of  farming  premises  is  bound 
by  law  only  to  fair  and  tenantable  repairs,  so  as  to  prevent  waste  or 
decay  of  the  premises,  and  not  to  substantial  and  lasting  repairs,  in 
the  absence  of  any  stipulation  in  that  behalf  (?/) :  for  the  law  will  not 
imply  a  contract  on  the  part  of  such  a  tenant  to  repair  generally,  or 
to  do  any  particular  acts ;  but  merely  to  use  the  farm  in  a  tenantlike 
and  husbandlike  manner,  according  to  the  custom  of  the  country  in 
which  the  farm  is  situated  {z).     He  is  liable  for  commissive  but  not 
for  permissive  waste,   and  as  the  suffering  buildings  to  be  out  ol 
repair  is  of  the  latter  description,  he  is  not  liable  for  such  want  o' 
repairs  as  arise  from  mere  neglect  (a).     Tenants  for  life  or  lives,  oi[ 
for  years,   are   liable  for   permissive  waste  (b).     But  a  tenant  fron 
year  to  year  is  only  a  tenant  at  will,  subject  and  entitled  to  the  cus 
tomary  or  agreed  notice  to  quit,  and  is  not  liable  for  permissive  wast( 
in  the  absence  of  any  express  stipulation  on  the  subject  (c).  , 


No  implied 
Covenant  by 
Landlord. 


(b)  None  hy  Landlord. 

There  is  never  any  covenant  or  promise  implied  by  laio  on  the  par 

of  the  lessor  of  a  house  or  land  that  it  is  reasonably  fit  for  habitatioi 

occupation  or  cultivation  {d) :  nor  that  the  house  will  endure  durin 

the  term  :  nor  that  the  lessor  will  do  any  repairs  whatever  (e).     Eve 


920;  White  v.  Nicholson,  4  M.  &  G.  95  ;  4 
Scott,  N.  R.  707  ;  Johnson  v.  The  Church- 
wardens  of  St.  Peter,  Hereford,  4  A.  &  E. 
520,  523  (1st  count);  6  N.  &  M.  106. 

{r)   Tempest  v.  Rawling,  13  East,  18. 

(5)  Horsefall  v.  Testar,  7  Taunt.  385;  1 
Moo.  89. 

(0    Winn  V.  White,  2  W.  Blac.  840. 

(«)  Leach  V.  Thomas,  7  C.  &  P.  327  ; 
Torriano  v.  Young,  6  C.  &  P.  8  ;  Auworth 
V.  Jolinson,  5  C.  &  P.  239 ;  Horsefall  v.  Ma- 
ther, Holt,  N.  P.  C.  7  ;  Countess  of  Shrews- 
bury's case,  5  Co.  R.  13  a;  Cro.  Eliz.  777, 
784;  Gibson  v.  fVells,  1  B.  &  P.,  New  R. 
290;  Martin  v.  Gilhaw,  7  A.  &  E.  540; 
Harnett  v.  Maitland,  16  M.  &  W.  257. 


(r)   Id.;  Ferguson  v.  • 
(y)  Ferguson  v. 


,  2  Esp.  59 

2  Esp.  590. 
(a)  Horsefall  v.  Mather,  Holt,  7;   Gibs 
V.  Welts,  1  B.  &  P.,  New  R.  291. 
(a)  Heme  v.  Benbow,  4  Taunt.  764. 
(i)  6  Edw.  1,  c.  5,  post,  Sect.  5 ;  Co.  L 
53  ;  2  Wms.  Saund.  252,  notes ;  Harnett 
Maitland,   16  M.  &  W.  257,  262;    Yelloa 
V.  Gower,  11  Exch.  294. 

(c)  Supra  (u);  post,  Sect.  5. 

(d)  Ante,  117  (t).  But  see  Tiddesley 
Clartcson,  31  L.  J.,  Ch.  362,  Rolls. 

{e)  Ante.  117  (C) ;  Ponfret  v.  Ricroft 
Wms.  Saund.  321,  322,  note(l);  Pindar 
Ainsley,  cited  1  T.  R.  310,  312;  Lofft 
Dennis,  E.  &  E.  474;  28  L.  J.,  Q.  B.  16 
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where  the  premises  become  in  a  dangerous  state  for   want  of  sub-  Chapter  XII. 

stantial  repairs,   and  the  landlord  has   notice  to  that  effect,  there  is  ^^^' 

no  implied  obligation  on  his  part  to  do  any  such  repairs  (/).  Where 
a  farmhouse  was  burnt  by  accident,  it  was  held  by  the  House  of 
Lords,  reversing  a  judgment  of  the  Court  of  Session  in  Scotland, 
that  the  landlord  was  not  bound  to  rebuild  {g).  A  tenant  has  no 
equity  to  compel  his  landlord  to  expend  money  received  by  him  from 
an  insurance  office,  on  the  demised  premises  being  burnt  down,  in 
rebuilding  the  premises;  or  to  restrain  the  landlord  from  suing  for 
the  rent  until  they  are  rebuilt  (Ji).  A  covenant  by  the  landlord  for 
quiet  enjoyment  by  the  tenant  during  the  term  makes  no  difference 
in  this  respect  (0.  Where  the  landlord  expressly  binds  himself  to  do 
any  repairs,  there  is  no  implied  condition  that  if  such  repairs  be  not 
done  the  tenant  may  quit  (A).  If  that  be  intended,  there  should  be 
an  express  stipulation  to  that  effect  (/).  So  there  is  no  implied  stipu- 
lation that  if  the  landlord  omit  to  do  the  repairs  according  to  his 
covenant,  the  tenant  may  do  them,  and  deduct  the  amount  from  his 
rent(w)-     But  there  may  be  an  express  stipulation  to  that  effect  («). 

A  landlord  has  no  right  to  enter  his  tenant's  premises  to  repair  Landlord's 
them,  without  some  stipulation  to  that  effect (o).  Where  premises  to'repa'ir  ^"'^"^ 
which  were  underlet  became  out  of  repair,  the  superior  landlord  gave 
notice  to  his  immediate  lessee  to  repair  them  at  the  peril  of  forfeiting 
his  lease ;  and  the  under-lessee,  after  receiving  notice  to  repair, 
neglected  to  do  so,  whereupon  the  lessee,  in  order  to  avoid  a  for- 
feiture of  his  whole  estate,  entered  on  the  premises,  and  put  them  in 
tenantable  repair ;  it  was  held,  that  though  he  might  be  a  trespasser 
for  so  doing,  yet  that  he  might  recover  against  his  under-tenant  the 
whole  expense  so  incurred,  and  even  although  the  premises  were 
afterwards  entirely  rebuilt  before  the  action  for  the  recovery  of  such 
expense  was  brought  (ja). 

Generally  speaking,  the  tenant  or  occupier,  and  not  the  landlord,  is  Liability  to 
liable  to  third  persons  for  any  accident  or  injury  occasioned  to  them  "'^  eisons. 
by  the  premises  being  in  a  dangerous  condition  {q).  But  where  the 
owner  of  tenements  lets  them  to  a  tenant  in  a  ruinous  and  dangerous 
condition,  and  causes  or  permits  them  so  to  remain,  until  by  reason 
of  the  want  of  reparation  they  fall  and  injure  the  house  of  an  adjoin- 
ing owner,  he  is  liable  to  an  action  on  the  case  at  the  suit  of  such 

(/)  Goit  V.  Gaudy,  2  E.  &  B.  845. 
ig)  Bayns,  app.,  Walker,  resp.,  3  Dow, 
233. 

{h)  Leeds  V.  Cheetham,  1  Sim.  146;  Lofft 
V.  Dennis,  E.  &  E.  474  ;   28  L.  J.,  Q.  B.  1(J8. 

(0  Brown  v.  Qiiilter,  2  Ambler,  619. 

Cc)  Ante,  117  (m). 

{^)  Ante,  117  iv). 

(m)  Hnwlet  v.  Strickland,  Cowp.  56 ; 
Weigall  V.  Waters,  6  T.  R.  488;  Smith  v. 
Maplebach,  1  T.  R.  446. 

(«)  Johnson  V.  Carre,  1  Lev.  152;  Baylye 


V.  Offord,  Cro.  Car.  137. 

(o)  Barker  v.  Barker,  3  C.  &  P.  557; 
Neale  V.  Wyllie,  3  B.  &  C.  533;  5  D,  &  R. 
442  ;  Worcester  School  Trustees  v.  Rowlands, 
9  C.  &  P.  739. 

(p)  Collei/  V.  Streeton,  2  B.  &  C.  273;  3 
D.  &  R.  522. 

{q)  Reg.  V.  Watts,  1  Salk.  357  ;  Cheetham 
V.  Hampson,  4  T.  R.  318  ;  Russell  v.  Shenton, 

3  Q.  B.  449  ;   2  G.  &  D.  573  ;   Rich  v  Bas- 
terfield,  4  C.  B.  783 ;    Chauntler  v.  Robinson, 

4  Exch.  163. 
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Chapter  XII.  owner  (r) ;  but  not  to  his  own  tenant  for  the  non-repair,  &c.,  nor  for 


Sect. 2 


any  loss  or  damage  thereby  occasioned  to  hira.  Where  the  damage 
was  from  the  non-repair  of  the  trap-door  over  a  cellar,  and  it  ap- 
peared that  it  was  the  duty  of  the  lessor  to  do  this  repair,  as  between 
him  and  the  lessee,  it  was  held  that  the  action  lay  against  the 
lessor  (s).  Where  a  house  was  let  to  a  tenant  who  had  gone  out  of 
it  in  order  that  repairs  might  be  done,  and  the  landlord  who  had 
taken  upon  himself  to  order  the  repairs,  and  superintended  them, 
though  they  were  to  be  paid  for  by  the  tenant,  was  held  liable  for  an 
injury  done  to  a  third  person  by  reason  of  the  cellar-flap  having  been 
negligently  left  open  (t).  Where  landlords  volunteered  to  repair  a  well, 
which  during  such  repairs  was  destroyed  by  the  negligence  of  the 
workmen  employed  :  held,  that  it  was  a  question  for  the  jury,  "  what ' 
was  the  nature  of  the  obligation  incurred  by  the  landlords  by  reason 
of  their  interference"  {u).  i 

Sect.  3. — Remedies  for  Breach  of  Contract. 
(a)  By  Action  for  Damages. 
By  Action  for         If  the  demise  be  under  seal,  the  I'emedy  for  non-repair,  &c.  is  by  action 
amages.  ^^  covenant.     In  other  cases  assumpsit  for  breach  of  promise,  or  case 

for  breach  of  duty,  is  the  proper  remedy.    Where  there  are  reciprocal 
covenants  by  both  parties,  the  damage  sustained  by  the  one  part) 
cannot  be  set  off  in  an  action  brought  upon  the  covenant  of  the  other  j 
but  the  remedy  of  each  is  by  action  against  the  other :   thus  when 
the  lessor  has  covenanted  to  repair  the  outside,  and  the  lessee  th( 
inside,  the  remedy  of  the  parties  against  each  other  is  by  cross-action 
of  covenant  {v).     The  tenant  cannot,  without  the  consent  of  his  land 
lord,  or  some  express  stipulation  in  that  behalf,  deduct  and  retail 
from  his  rent  the  amount  of  any  repairs  which  the  landlord  agreed  t 
do  {x).     An  action  for  non-repair  may  be  maiutained  by  the  landlor 
during  the  continuance  of  the  term  {y),  and  in  such  action  he  ma 
recover  substantial  damages,  according  to  the  extent  of  the  injury  t 
his  reversion,  and  not  merely  nominal  damages  (s).     In  such  actio 
the  proper  measure  of  damage  is,  not  the  amount  that  would  be  n 
quired  to  put  the  premises  into  repair,  but  the  amount  to  which  tl 
reversion  is  injured  by  the  premises   being  out  of  repair;    for  tl 
landlord  is  not  bound  to  expend  any  of  the  damages  recovered,  in  < 
towards  repairing  the  premises  {a).    In  an  action  for  breach  of  a  cov 
nant  in  an  under-lease  to  repair,  whereby  the  plaintiff's  term  in  tl 

(r)  Todd  V.  Flight,  9  C.  B.,  N.  S.  377  ;  V.'cisiall  v.  Waters,  6  T.  R.  488;   Howkl 

30  L.  J.,  C.  P.  21.  Strickland,  Cowp.  56. 

(s)  Paiine  v.  Rogers,  2  H.  Blac.  3i8.  (;/)   Luxmore  v.  Robson,  1  B.  &  A.  584. 

{t)  Leslie  v.  Pounds,  4  Taunt.  fi49.  (z)  Ante,  461,  (q). 

(ii)  Mills  V.  Holtim,  2  H.  &  N.  14.  (n)    Worcester  School  Trustees  V.  Rowlm 

K,v)  Leeds  v.  Cheetham,  1  Sim.  151.  9  C.  &  P.  734,  739. 

(.r;  Smith  V.   Mapleback,    1    T.  R.  446; 
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premises  was  forfeited,  the  plaintiff  cannot  recover  the  vakie  of  his  Chapter  XII. 
term  if  the  superior  landlord  has  brought  his  ejectment  for  the  non-  ^^c-r.  3. 
repair,  as  well  as  for  breach  of  other  covenants  not  contained  in  the 
under-lease,  if  it  is  not  proved  that  the  forfeiture  was  caused  by  the 
acts  of  the  defendant ;  but  he  may  recover  the  amount  of  dilapidations 
at  the  time  of  the  ejectment,  though  his  own  term  is  determined  (6). 
He  may  recover  substantial  damages  for  non-performance  of  the  co- 
venant to  repair,  kc.  contained  in  the  under-lease,  notwithstanding 
both  he  and  the  defendant  have  been  ejected  by  the  superior  land- 
lord for  non-payment  by  himself  of  the  rent  reserved  in  the  original 
lease  (c).  In  covenant  on  an  under-lease  for  not  repairing,  in  which 
the  covenants  differed  from  those  in  the  original  lease,  and  in  which 
there  was  no  covenant  to  indemnify  the  lessee  against  breach  of 
covenants  in  the  original  lease,  the  lessee  cannot  recover  the  costs  of 
an  action  brought  against  him  by  the  original  lessor  for  the  mere 
dilapidations,  which  he  might  have  paid  for  before  that  action  was 
commenced  (d);  or  which  he  might  have  afterwards  paid  into  court(e). 
A  covenant  to  repair  contained  in  an  under-lease,  though  in  the  same 
language  as  the  covenant  in  the  original  lease,  yet  may  be  different  in 
effect,  owing  to  the  under-lease  having  been  granted  subsequently  to 
the  original  lease,  and  wdien  the  premises  had  become  in  a  different 
condition  (e).  If  a  lessee  assign  over,  subject  to  the  performance  by 
the  assignee  of  the  covenants  in  the  lease  from  the  day  of  assign- 
ment, and  one  of  the  covenants  is  a  general  one  to  repair  and  keep  in 
repair,  on  which  the  lessor  afterwards  recovers  against  the  lessee,  the 
latter  can  recover  over  against  his  assignee  for  those  dilapidations  only 
which  have  taken  place  after  the  assignment  (/).  Upon  the  execution 
of  a  writ  of  inquiry  in  an  action  for  dilapidations,  two  surveyors  were 
called  on  each  side.  Those  called  by  the  plaintiff  estimated  the  dila- 
pidations, the  one  at  119/.,  the  other  at  124Z.  Those  called  for  the 
defendant  estimated  them,  the  one  at  651.  \5s.,  the  other  at  68/.  The 
jury  returned  a  verdict  for  only  361.  lOs.  The  court  ordered  the  in- 
quisition to  be  set  aside  without  costs,  unless  the  defendant  would 
consent  to  the  verdict  being  entered  for  651.  15s.  {g).  In  an  action  for 
non-repair,  and  leaving  out  of  repair  at  the  end  of  the  term,  the  jury 
may  give  to  the  landlord  not  only  the  amount  of  the  actual  expense 
of  the  repairs,  but  also  a  compensation  for  the  loss  of  the  use  of  the 
premises  whilst  they  are  necessarily  undergoing  repair  (/i). 

(b)  By  Entry  or  Ejectment. 

Unless  there  be  a  proviso  for  re-entry  applicable  to  the  covenants  to  Entry  or  Eject- 
ment for  Non- 

(6)  Clow  V,  Brogden,  2  M.  &  G.  39;    2  (e)    Jf'alker  v.  Halton,   10  M.  &  W.  249;    pair.  &c. 

Scott,  30.3.  2  Dowl.  N.  S.  263. 

(c)  Davis  V.  Underwood,  2  H.  &  N.  570;  (/)   Hawkins  v.  Sherman,  3  C.  &  P.  4-59. 

27  L.  J.,  Exch.  113.  (g)   Weeding  v.  Mason,  2  C.  B.,  N.  S.  382. 

{d)  Pevley  v.  Waff^,  7  M.   &  W.  601  ;  {h)   Woods  v.   Pope,  6  C.  &    P.  782;    1 

Logan  V.  Hall,  4  C.  B.  598.  Bing.,  N.  C.  467. 
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Chapter  XII.  repair,  &c.,  a  breach  of  such  covenants  will  not  be  sufficient  to  warrant 

— — —  a  re-entry  for  a  forfeiture;  or  to  support  an  action  of  ejectment;   but 

only  an  action  for  damages  (i).    Where  there  is  such  a  proviso,  the  lessor 
or  his  assigns  may  re-enter  or  maintain  an  ejectment  for  the  whole  of  j 
the  demised  premises,  if  any  part  thereof  be  out  of  repair,  at  any  time 
during  the  term ;  and  that  without  giving  any  previous  notice  to  the  i 
lessee  or  his  assigns,  or  under-tenant,  to  repair  (A).     Where  a  lease 
contained  a  general  covenant  to  repair  and  keep  in  repair  the  demised 
premises  during  the  term ;  and  also  another  covenant  to  repair  specific  ' 
defects  within  three  months  after  notice  thereof;  and  a  proviso  for 
re-entry  on  breach  of  any  covenant ;  it  was  held,  that  such  covenants  I 
were  perfectly  distinct,  and  that  the  landlord  might  lawfully  re-enter 
for   a  forfeiture   created  by  the  non-repair  pursuant  to  the  general 
covenant,  without  giving  any  previous   notice   to   repair  (/).      In  ai 
similar  case,  where  the  landlord  gave  the  tenant  a  notice  requiring! 
h'lm  forthwith  to  put  all  the  demised  premises  into  repair,  agreeable  to 
the  covenant  in  that  behalf:  held,  that  such  notice  would  not  prevent 
an  ejectment  being  brought  within  three  months  afterwards  for  breach 
of  the  general  covenant  to  repair  (w).     But  in  another  similar  case, 
where  the  landlord  gave  the  tenant  notice  to  repair  within  three  months, 
then  next :  held,  that  such  notice  amounted  to  a  waiver  of  any  for-l 
feiture  during  the  three  months  for  breach  of  the  general  covenant 
to  repair,  and  that  no  ejectment  could  be  maintained  until  after  the' 
expiration  of  that  period  (n).     Where  a  lease  contained  a  general  co- 
venant to  repair,  &:c.,  with  a  proviso  for  re-entry  in  case  of  non-repah 
for  three  months  after  notice,  or  on  breach  of  any  other  covenant :  held 
that  no  ejectment  could  be  maintained  for  non-repair  until  after  ths 
expiration  of  a  three  months'  notice  (o).     Any  such  notice  must  b( 
given  to  the  lessee  or  his  assigns,  and  not  to  a  mere  under-lessee  (p) 
A  lease  from  A.  to  B.  contained  a  general  covenant  to  repair;  also  i 
covenant  to  repair  specific  defects  within  two  months  after  notic' 
thereof;  in  failure  whereof  A.  might  re-enter  and  do  such  repairs  at  B.' 
expense;  with  power  to  distrain  for  the  amount  as  for  rent  in  arrear 
also  a  proviso  for  re-entry  on  breach  of  any  covenant:   held,  that 
notice  by  A,  to  B.  to  do  certain  repairs,  in  default  whereof  A.  would  d 
them,  and  charge  B,  with  the  expense,  pursuant  to  the  lease,  amounte 
to  a  waiver  of  any  forfeiture  for  breach  of  the  general  covenant  to  re 
pair  committed  prior  to  the  expiration  of  the  notice ;  and  that  after  th 
expiration  of  such  notice,  although  A,  might  enter  and  do  the  repaii 
at  B.'s  expense,  yet  he  could  not  maintain  ejectment  for  any  previoi 

(i)  Cole  Ejec.  403,  422.  («)  Doe  d.  Morecroft  v.  Meiiie,  4  B.  &" 

(A)  Doe  d.  Hills  v.  Morris,  11  L.  J.,  Ex.  G06  ;   7  D.  &  R.  98. 

.313  ;  Bennett  v.  Herring,  3  C.  B.,  N.  S.  370  ;  (o)  Doe  d.  Rankin  v.  Brindleij,  4  B.  &  A 

Baylis  V.  Le  Gros,  4  C.  B.,  N.  S.  537  ;   Cole  84;    1  N.  &  M.  1. 

Ejec.  422.  (  p)  Swetman  v.  Cush,  Cro.  Jac.  8  ;  Mc( 

{I)  Baylis  V.  Le  Gros,  4  C.  B.,  N.  S.  537.  6S0,  Cole  Ejec.  423. 

{m)  Roe  d.  Goatley  v.  Paine,  2  Camp.  520. 
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breach  of  the  general  covenant  to  repair  (^),  Where  there  is  a  general  Chapter  XII. 
covenant  to  repair  and  keep  in  repair  during  the  term,  non-repair  is  a  ^^(^t-  3- 
continuing  breach  of  covenant,  for  which  an  ejectment  may  be  main- 
tained, if  the  lease  contain  a  proviso  for  re-entry  applicable  to  such 
covenant  (r).  Acceptance  of  rent  which  becomes  due  pending  a  notice 
to  repair,  is  no  waiver  of  a  subsequent  forfeiture  occasioned  by  non- 
compliance with  such  notice  is).  Acceptance  of  rent  after  the  com- 
mencement of  an  ejectment  is  no  waiver  of  the  forfeiture  for  which 
such  action  was  brought  (/). 

(c)  By  Suit  in  Equity. 

Courts  of  Equity  will  not  decree  the  specific  performance  of  a  general  By  Suit  in 
covenant  to  repair,  but  will  leave  the  party  to  his  remedy  by  action  at  c':'"''^.'^  ^ 
law(M).     It  is  otherwise  with  respect  to  a  covenant  to  build  (.r);  un-  foimance. 
less,  indeed,  the  buildings  are  to  be  erected  under  the  direction  or 
superintendence  of  some  architect,   surveyor,  or  other   person  over 
whom  the  court  has  no  control. 


Sect.  4. —  Obligations  to  cultivate. 
The  mere  relation  of  landlord  and  tenant  creates  an  implied  obli-  Under  what 
gation  on  the  part  of  the  tenant  to  manage  and  use  a  farm  in  a  hus-  the  Liabrn'ty^^ 
bandlike  manner,  according  to  the  custom  of  the  country  where  the  arises, 
premises  are  situated  (y) ;  unless,  indeed,  the  lease  or  agreement  con- 
tains some  express  covenant  or  promise  inconsistent  with  such  custom 
and  sufficient  to  exclude  it(z).     The  various  customs  prevailing  in 
different  counties  are  stated  with  more  or  less  accuracy  in  the  works 
mentioned  below  (a).      The  mode  of  proving  any  such  custom   has 
been  already  stated  (6),  also  the  proper  way  of  pleading  it,  and  alleg- 
ing a  breach  or  breaches  thereof  (c).    A  covenant  to  cultivate  a  farm  ac- 
cording to  the  custom  of  the  country  on  the  four  course  system,  means 
only  so  far  as  such  custom  is  universally  obligatory  in  that  part  of 
the  country  (cZ).     In  order  to  constitute  such  a  custom,  or  more  pro- 
perly speaking,  usage,  as  is  binding  on  the  tenant,  it  is  not  necessary 


(i;)  Doe  d.  Ilutzen  v.  Lewis,  5  A.  &  E. 
277  ;  and  see  Doe  d.  Pit/man  v.  Sutton,  9  C. 
&  P.  706;  Cole  Ejec.  423. 

(»■)  Doe  d.  Hemmings  v.  Durnford.  2  C.  & 
J.  667  ;  Doe  d.  Baker  v.  Jones,  5  Exch.  498 ; 
Bennett  v.  Herring,  3  C.  B.,  N.  S.  370; 
Cole  Ejec.  424,  425. 

(a)  Doe  d.  Rankin  v.  Brindley,  4  B.  &  Ad. 
84. 

(0  Doe  d.  Morecraft  v.  Meux,  I  C.  &  P. 
346;  Jo7ies  v.  Carter,  15  M.  &  W.  725,  per 
cur. 

(u)  Hill  V.  Barclmi,  16  Ves.  405;  City 
of  London  v.  Nash,  1  Ves.  12;  3  Atk.  515; 
Lucas  V.  Comerford,  3  Bro.  C.  C.  6Q;  Pax- 
ton  V.  Newman,  2  Sma.  &  Giff.  437 ;  Fry, 
6-48;  post,  Chap.  XXV. 


{x)  4  Jarm.  Prec.  407  (3rd  ed.). 

(y)  Powletj  V.  Walker,  5  T.  R.  373; 
Halifax  V.  Chambers,  4  M.  &  W.  C62;  7 
Dowl.  342;  Beats  v.  Saunders,  3  Bing.,  N. 
C.  850. 

(z)  Hutton  V.  Warren,  1  M.  &  W.  466; 
Tyr.  &  Gr.  646;  Wigglesworth  v.  Dallison, 
1  Doug.  201  ;  Senior  v.  Armytage,  Holt,  197; 
Clarke  v.  Roystone,  13  M.  &  W.  752  ;  Wilkins 
V.  Wood,  \2  im.  583  ;   17  L.  J.,  Q.  B.  319. 

(a)  G.  Wingrove  Cooke  on  Agricultural 
Tenancies,  Chap.  IV. ;  Dixon's  Law  of  the 
Farm,  Chap.  T.  (2nd  ed.). 

(6)  Ante,  469,  470. 

(c)  Ante,  469. 

{d)  Newson  v.  Smythies,  1  F.  &  F.  477  ; 
3  H.  &  N.  810. 


478  OBLIGATIONS  TO  CULTIVATE. 

Chapter  XII.  that  it  should  have  been  immemorially  adopted;    it  is  sufficient  if 

. ^^j^ there  be  a  general  usage  applicable  to  farms  of  a  similar  description  (e). 

In  an  action  against  a  tenant  on  a  promise  that  he  would  occupy  a 
farm  in  a  good  and  husbandlike  manner,  according  to  the  custom  of 
the  country ;  an  allegation  that  he  had  treated  the  estate  contrary  to  I 
good  husbandry  and  the  custom  of  the  country,  is  proved  by  showing  i 
that  he  had  treated  it  contrary  to  the  prevalent  course  of  good  hus- 1 
bandry  in  that  neighbourhood  ;   as  by  tilling  half  his  farm  at  once,  i 
when  no  other  farmer  tilled  more  than  a  third;  though  many  tilled 
only  a  fourth :   and  it  is  not  necessary  to  show  any  precise  definite 
custom  or  usage  in  respect  to  the  quantity  tilled  {f).     The  implied 
obligation  to  manage  a  farm  in  a  husbandlike  manner  was  held  to  bej 
broken,  when  evidence  was  given  of  dung  and  compost  having  been' 
carried  off  the  premises,  without  any  stipulation  or  agreement  to  that 
effect  having  been  entered  into(^). 
Contracts  re-  Covenants   respecting  the   mode  of  tillage  to  be  adopted   by  the, 

ofTilkffe.  "  ^  tenant  must  necessarily  vary  so  much  in  their  terms,  according  to  thei 
agreement  of  the  parties,  that  little  can  be  said  on  the  subject.     Sucli 
covenants  are  introduced,  in  nearly  every  instance,  for  the  protection 
and  benefit  of  the  landlord  and  to -prevent  the  tenant  from  overcrop- 
ping and  deteriorating  the  property  during  the  term,  and  leaving  il 
in  an  impoverished  state  at  the  expiration  thereof.     Upon  a  covenani 
not  to  plough  any  ancient  meadow,  and  if  done,  to  pay  an  additiona 
yearly  rent  per  acre;  the  increased  rent  is  not  a  penalty,  but  a  liqui 
dated  satisfaction  fixed  and  agreed  upon  by  the  parties,  and  there 
fore  a  court  of  equity  ought  not  to  interfere  in  an  action  brough 
for  the  recovery  of  it(/0.     On  a  covenant  in  a  farming  lease  that  th( 
lessee  would  not  sell  or  carry  away  from  the  demised  premises  am^ 
hay,  straw  or  manure  which  should  be  grown  or  produced  thereon 
without  the  consent  of  the  lessor  fiirst  had  and  obtained,  under  th 
increased  rent  of  10/.  for  every  ton  so  sold  or  carried  away,  and  so  ii 
proportion  for  any  greater  or  less  quantity,  but  that  the  lessee  wouli 
eat  and  consume  the  hay  and  straw  by  his  cattle ;  the  breach  allege' 
was  that  the  lessee,  without  the  consent  of  the  lessor,  did  sell  a  larg 
quantity  of  hay  and  straw  grown  and  produced  on  the  demised  pr( 
mises  :  held,   that  the  covenant   was  one   covenant   which   gave  th 
lessee  the  right  to  sell  the  hay  and  straw,  on  payment  of  the  increase 
rent,  and  that  therefore  the  breach  was  not  well  assigned  (i).     Whei 
there  was  a  covenant  to  pay  an  additional  rent  for  pasture  land  if  tli 
lessee  should  ear,  plough,  break  up,  dig,  use  or  convert  it  to  tillag' 
or  for  brick  earth,  or  for  any  other  purpose  whatsoever,  it  is  uncertai 

{e)  Dniby  v.    Hirst,   1    B.   &    B.  224;  3  (h)  Rolfe  v.  Peterson,  2  Bro.  P.  C.  43^ 

Moo.  536  ;  ante,  470  (.s).  ante,  330,  337. 

(/)  Legh\.  Hewitt,  4  East,  151.  (f)  Legh  v.  LilUe,  6  H.  &  N.  165 ; 

{g)   Potcleij  V.  Walker,  5  T.  R.  373.  L.  J.,  Ex.  25. 


nure. 
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j    whether  he  would  be  liable  if  he  used  it  for  the  purpose  of  a  race-  Chapter  XII. 

course,  but  it  seems  rather  a  question  of  fact  than  of  law  (k).    Sowino-  Sect.  4^ 

clover  with  the  spring  corn  does  not  restore  the  land  to  a  state  of 
permanent  pasture,  although  the  clover  remains  after  the  corn  is  cut: 
it  is  still  merely  in  tillage  (/).  Where  an  action  was  brought  on  a  co- 
venant "  to  permit  the  plaintiff,  in  the  last  year  of  the  term,  to  sow 
clover  among  the  defendant's  barley,"  and  the  breach  assigned  was, 
that  the  defendant  sowed  so  many  acres  with  barley  and  so  many  with 
oats,  without  giving  "notice"  to  the  plaintiff,  by  which  he  was  pre- 
vented from  sowing  the  clover  and  grass  seeds ;  and  there  was  a  plea 
that  the  defendant  did  "  not   prevent,"  it  was   upon  demurrer  held 

I   good :  for  the  covenant  made  no  mention  at  all  about  any  notice  to  be 

j  given,  and  the  plaintiff  being  the  party  for  whose  benefit  the  covenant 
was  made,  ought  to  have  used  due  diligence  ;  and  the  breach  as- 
signed being  the  not  permitting  the  plaintiff  to  sow  grass  seed,  the 

i   single  question  was,  whether  the  defendant  did  or  did  not  prevent  him. 

'  If  he  had  refused  to  give  notice,  or  had  given  a  wrong  notice,  it  might 
have  been  a  breach  (in). 

I       Where  the  outgoing  tenant  had  covenanted  with  his  landlord  to  Contracts  re- 
leave  the  manure  made  by  him  on  the  farm,  and  sell  it  to  the  incom-  ^P^'^""?  ^J^- 

I  ing  tenant  at  a  valuation,  to  be  made  by  certain  persons;  the  effect  of 
such  covenant  is  to  give  the  outgoing  tenant  the  right  of  on-stand  for 

j  his  manure  upon  the  farm,  and  the  possession  of  and  property  in  it 
remains  in  him  in  the  meantime  :  and  therefore  if  the  incoming  tenant 
remove  and  use  it  before  such  valuation,  he  is  answerable  to  the  out- 
going tenant  in  trespass  (w)-  Manure  passes  to  the  assignee  of  an 
insolvent  tenant  of  a  farm,  although  he  may  thereby  subject  himself 
to  an  action  for  bad  husbandry  (o).  Where  a  lessee  covenanted  to 
leave  fodder,  &c.  on  the  determination  of  his  lease,  and  he  became 
bankrupt,  and  his  assignees  refused  to  take  the  lease,  they  are  not 
entitled  to  take  the  fodder  (/>).  A  covenant  by  the  lessee  that  he 
would  sufficiently  muck  and  manure  the  land  demised  with  two  suffi- 
cient sets  of  muck  within  the  last  six  years  of  the  term,  the  last  set  to 
be  laid  on  the  premises  within  three  years  of  the  expiration  of  the 
term,  is  satisfied  with  the  tenant's  laying  on  two  sets  of  muck  within 
the  last  three  years  of  the  term,  if  he  should  think  proper  so  to  do(^). 
A  condition  not  to  sell,  cart  or  convey  away  any  dung,  compost  or 
manure  from  a  farm,  is  broken  by  the  removal  of  the  dung  of  two 
cows  which  had  been  sold  by  the  tenant,  but  were  permitted  by  him 
to  remain  on  the  premises,  they  being  entirely  provided  by  the  buyer 
with  provender  from  elsewhere  (r).     A  count  in  assumpsit  stated  that 

{k)  AJdridge  V.  Hoivard,  4  M.  &  G.  921  ;  (o)   Biirhage  v.  King,  2  Chit.  2i6. 

5  Scott,  N.  R.  623.  \p)  Ex  parte   Nix'ov,   1   Rose,   445  :    Ex 

(0  Birch  V.  Slercnsoii,  3  Taunt.  4(59.  parte  Whittington,  Buck,  87. 
(m)  Hughes  v.  Richmond,  Cowp.  125.  {q)  Pownall  v.  Moores,  5  B.  &  A.  41 G. 

(«)   Beaty  v.  Gibbons,  16  East,  116.  (r)   Hindle  v.  Pollitt,  6  M.  &  W.  529. 
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Chapter  XII.  the  defendant  had  become  tenant  to  the  plaintiff  on  certain  terms  and 

^-^— ^ —  stipulations,  and,  amongst  others,  that  the  rent  should  be  payable  half-i 

yearly,  that  the  defendant  "  should  not  sell  any  straw,  &c.  or  manurej 
grown  or  produced  upon  the  said  farm  without  the  written  licence"  of 
the  plaintiff,  under  certain  penalties,  and  "  that  the  penalties  should 
be  considered  as  additional  rent,  and  should  be  recoverable  by  dis-, 
tress  or  otherwise  as  rent:"  it  was  then  averred,  that  "in  considera-' 
lion  thereof"  the  defendant  promised   the   plaintiff  to  pay  all  such 
penalties  as  he  might  be  liable  to  pay  plaintiff  according  to  the  said 
stipulations,"    and   that    the  defendant,  without   license,   sold   straw 
grown  on  the  premises  during  the  tenancy :  breach,  non-payment  oil 
penalties  in  respect  thereof:  plea,  that  the  straw  was  sold  after  the 
determination  of  the  tenancy  :   it  was  held,  on  demurrer,  by  Lordi 
Campbell,  C.  J.,  and  Patteson,  J.,  that  the  promise  to  observe  the 
terms,  one  of  which  was  payment  of  penalties,  was  supported  by  the 
bygone  consideration  of  having  become  tenant  on  those  terms,  anc 
that  the  stipulation  must  be  construed  to  be,  not  at  any  time  to  sel 
straw  grown  during  the  tenancy:  Erie,  J.,  however,  was  of  a  dif 
ferent  opinion,  considering  that  the  stipulation  should  be  construec 
to  be,  not  during  the  tenancy  to. sell  straw,  &:c.  grown  during  th( 
tenancy  (s). 
Remedies  for         The  remedies  given  by  the  law  for- the  breach  of  contracts  relativ( 
H'iisba'ndrv        ^^  ^^^^  course  of  husbandry,  are  precisely  similar  to  those   alread; 
Contracts.         mentioned,  when  speaking  of  the  remedies  for  breach  of  contract  t 
repair,  viz.,  an  action  of  covenant,  where  the  contract  is  under  seal 
an  action  of  assumpsit,  where  it  is  in  writing  not  under  seal,  or  verbal 
and  an  action  of  ejectment,  where  the  breach  of  contract  works  a  for 
feiture  of  the  estate  (0-    A  court  of  equity  will  not  decree  the  specifi 
performance  of  covenants  to  cultivate  in  a  particular  manner,  but  wi 
leave  the  landlord  to  his  remedy  at  law  {u).     It  may,  however,  re 
strain    tenants   from   committing  waste,  spoil  or   destruction   durin 
the  term  {x). 
56Geo.  3,0.50,       By  56  Geo.  3,  c.  50,  s.  1,  no  sheriff  shall,  by  virtue  of  any  procesi 
;;  1-    Under      a  carry  off,  or  sell  or  dispose  of,  for  the  purpose  of  being  carried  o 

LiXecutions  j         ^  r  '  ii  luj 

againstTenant,  from  any  lands  let  to  farm,  any  stacks  thrashed  or  unthrashed,  c 
fo  brcc^-ried"'  ^'^Y  Straw  of  crops  growing,  or  any  chaff,  colder,  or  any  turnips,  ( 
off,  contrary  to   any  manure,  compost,  ashes   or  sea  weed,  in  any  case  whatsoevei 

Covenants  in  ,  1,1^1  i-ii    •    1        ^.,   ,>„ 

Lease.  "01"  ^"Y  bay,  grass  or  grasses,  whether  natural  or  artincial,  noi  an 

tares  or  vetches,  nor  any  roots  or  vegetables,  being  produce  of  sue 
lands,  in  any  case  where,  according  to  any  covenant  or  written  agrc 
ment  entered  into  and  made  for  the  benefit  of  the  owner  or  landloi 
of  any  farm,  such  hay,  &c.  ought  not  to  be  taken  off  or  withhoklt 
from  such  lands,  or  which  by  the  tenor  or  effect  of  such  covenanj 

(.?)  Massey  v.  Goodall,  17  Q.  B.  310.  {x)  Bac.  Abr.  tit.  Waste  (N) ;  post,Clu 

(O  Ante,  474-477.  XXV, 

(^u)  Rayner  v.  Slone,  2  Eden,  128. 
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or  aoreements  ought  to  be  used  or  expended  thereon,  and  of  which  Chapter  Xll, 

covenants  or  agreements  such  sheriff  shall  have  received  a  written  '~ — 

notice  before  he  shall  have  proceeded  to  sale."  Section  2  provides, 
that  the  tenant  shall  give  notice  to  the  sheriff  of  the  existence  of  such 
covenants,  and  of  the  name  and  residence  of  the  landlord  ;  that  the 
sheriff  shall  give  notice  to  the  landlord  of  the  seizure  of  the  crops ;  and 
that  if  he  hears  nothing  from  him  he  shall  put  off  the  sale  as  long  as 
he  legally  can.  Subsequent  sections  provide,  however,  that  such  pro- 
duce may  be  sold,  subject  to  an  agreement  to  expend  it  on  the  land, 
according  to  the  custom  of  the  country,  where  there  is  no  covenant  or 
flo-reement,  and  accordine;  to  such  contract  where  there  is :  in  case 
of  such  qualified  sale,  the  purchasers  may  use  all  such  necessary  barns, 
buildings,  yards  and  fields,  for  the  purpose  of  consuming  such  pro- 
duce as  the  sherifi'  shall  assign  for  the  purpose,  and  which  the  tenant 
would  have  been  entitled  to,  and  ought  to  have  used  for  the  like 
purpose.  By  sect.  11,  the  assignees  of  bankrupt  or  insolvent  te- 
nants, together  with  all  purchasers  whatsoever,  are  prevented  from 
disposing  of  the  crops  in  any  other  manner  than  the  bankrupt,  &c., 
himself  might  do  (a).  The  Bankrupt  Act,  12  &;  13  Vict.  c.  106,  con- 
tains a  similar  enactment  (3/).  By  14  8c  15  Vict.  c.  25,  s.  2,  growing 
crops  seized  and  sold  under  an  execution,  are  liable  for  accraing  or 
subsequent  rent  (2^). 


Sect.  5. — Waste. 
(a)   What  is  Waste. 

Waste  (vastum)  is  defined  to  be  a  spoil  or  destruction  to  houses.  Nature  and 
gardens,  trees  or  other  corporeal  hereditaments,  to  the  injury  of  the  waste. '°"° 
reversion  or  inheritance.  Waste  is  either  voluntary,  i.  e.  actual  or 
commissive, — as  by  pulling  down  houses,  &c. ;  or  permissive,  which 
is  a  matter  of  negligence  and  omission  only, — as  by  suffering  buildings 
to  fall  or  rot  for  want  of  necessary  reparations  (a).  It  is  not  waste  to 
omit  to  perform  a  covenant  to  put  the  demised  premises  into  such 
repair  as  A.  B.  had  previously  put  them  into  (b).  Case  for  waste  can 
only  lie  for  that  which  would  be  waste,  if  there  were  no  stipulation 
respecting  it  (c). 

Voluntary  waste  chiefly  consists  in  felling  timber  trees  (c?);  pulling  What  Acts 
down  houses  (e) ;  opening  mines  or  pits  (/) ;  changing  the  course  of  ^vaste"'* 

(x)  TVilmot  V.  Rose,  3  E.  &  B.  563  ;  Ridg-  (a)  Co.  Lit.  53  ;  Wood's  Inst.  521  ;   Bac. 

"ay  V.  Lord  Stafford,  6   Exch.  404.  over-  Abr.  tit.  Waste  ( B. ). 

•uling  Jbbey  v.  Fetch,  8  M.  &  W.  419.    See  (b)  Jones  v.  Hill,  7  Taunt.  393,  396. 

>lso  Frusher  v.  Lee,  10  M.  &  W.  709;  Ro-  (c)  Id.  396. 

fen  V.  £(/(;ora,  6  C.  B.  427  ;   Hutt  y.  Morrell,  {d  )  Bac.  Abr.   tit.  JVaste  (C.   2);    post, 

'IQ-B.  42.5.  492(d). 

(.v)  Sect.  144.  (e)  Id.  (C.  5);    Co.  Lit  53. 

(«)  Ante,  389.  (/)  id.  (C.  3). 
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Chapter  XII.  liusbaiidry  (</) ;  and,  lastly,  destroying  heirlooms  (A).     Whatever  does 
^^^'^-  ^-       a  lasting  damage  to  the  freehold  or  inheritance  is  waste  ;  therefore, 
removing  wainscots,  floors,  or  other  things  once  fixed  to  the  freehold 
of  a  house,  is  waste  (i);  and  if  the  windows  be  broken  or  carried ^ 
away,  it  is  waste,  although  tliey  were  glazed  by  the  tenant  himself, 
for  the  glass  is  part  of  the  house  (J).     If  a  house  be  destroyed  by 
tempest,  lightning  or  the   like,  which  is  the  act  of  God,  it  is  not 
waste  (k) ;  but  if  the  house  be  uncovered  by  tempest,  it  is  said  that 
the  tenant  must  repair  it,  even  though  there  be  no  timber  growing 
upon  the  ground,  for  the  tenant  must  at  his  peril  keep  the  house  from 
wasting  (Z).     Waste  may  be  done  in  houses  by  pulling  them  down, 
or  sufl'ering  them  to  be  uncovered,  whereby  the  rafters  or  other  timber 
of  the  house  become  rotten  (Z) ;  but  barely  suffering  them  to  be  un-i 
covered,  without  rotting  the  timber,  is  not  waste  :  or  if  the  house  b([ 
uncovered  when  the  tenant  comes  in,  it  is  no  waste  to  suffer  it  to  fall 
down(Z);  although  it  would  be  otherwise  if  the  tenant  were  to  pull  i 
down,  unless  he  re-erect  it  again  forthwith  (m) ;  but  if  a  house  buil 
de  novo  was  never  covered  in,  it  is  not  waste  to  abate  it  (n).     If  n 
lessee  permit  the  walls  to  decay  for  default  of  daubing  or  plastering 
that  is  waste  (o).     If  the  tenant  suffer  the  houses  to  be  wasted,  an 
then  fell  down  timber  to  repair  the  same,  it  is  double  waste  (p). 

If  the  tenant  of  a  dovehouse,  warren,  park,  fish-pond  or  the  lik* 
take  so  many,  that  such  sufficient  store  be  not  left  as  he  found  whe 
he  came  in,  it  is  waste  (g)  :  and  to  suffer  the  pale  to  decay,  whereb 
the  deer  are  dispersed,  is  waste  {rj).  If  the  lessee  of  a  warren  l 
charter  or  prescription  plough  the  land,  it  is  waste  ;  but  it  is  othe; 
wise  if  it  be  only  land  stored  with  conies,  and  not  a  legal  warrei 
and  stopping  and  digging  coney-burrows  is  not  waste  in  a  warren  (? 

Digging  for  gravel,  lime,  clay,  brick-earth,  stone  or  the  like,  or  1 
mines  of  metal,  coal  or  the  like,  hidden  in  the  earth,  and  not  op 
when  the  tenant  came  in,  is  waste  {s) ;  but  the  tenant  may  dig  i 
gravel  or  clay  for  the  reparation  of  the  house  (though  no  pit  w( 
open  at  the  time  of  the  lease),  as  well  as  he  may  take  conveni( 
timber  trees  (t).     If  the  pit  or  mines  were  open  before,  it  is  no  wa; ; 
if  the  tenant  continue  to  dig  them  for  his  own  use  ;  for  it  has  beco  ; 
the  mere  annual  profit  of  the  land  (u).     The  making  and  continui  { 


What  is  Waste 
to  Warrens, 
Parks,  &c. 


Waste  Tiy  dig' 
gingf  Mines, 


ig)  Bac.  Abr.  tit.  Jftiste  (C.  1). 

(h)   1  Cruise's  Dig.  tit.  3,  s.  14. 

(i)  Bac.  Abr.  tit.  Waste  (C.  6). 

(j)  Co.  Lit.  53. 

(A)  Bac.  Abr.  tit.  fVusfe  fE.);  Co.  Lit. 
53  a. 

(/)  Co.  Lit.  53  a;  Bac.  Abr.  tit.  Waste 
(C.  5). 

(m)  Co.  Lit.  53  a. 

(w)  Co.  Lit.  53  a  [note  345]. 

(o)  2  Roll.  Abr.  816,  pi.  36,  37. 


(p)  Co.  Lit.  53  b. 

(q)  Co.  Lit.  53  a. 

(r)  Co.  Lit.  53;  Moi/le  v.  Moy!e.  0\  >, 
66  ;   Lurling  v.  Com7i,  1  Ir.  Ch.  Hep.  27; 

(?)  Bac.  Abr.  tit.  Jraste  (C.  3);  Co.  t- 
53  b ;    Finer  v.  ram^lian,  2  Beav.  466. 

(t)  Co.  Lit.  53  b"^ 

{u)  1  Wood's  Inst.  b.  2,  c.  5,  s.  41  2 
Blac.  Com.  282;  Co.  Lit.  53  b,  54  b;  «- 
vering  v.  Clavering,  2  P.  Wms.  388. 
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a  gravel  pit  by  a  rector  by  order  of  magistrates  under  the  highway  Chapter  XI I. 

acts,  and  omitting  to  stop  the  pit  pursuant  to  the  provisions  of  the  '— — 

act,  does  not  amount  to  waste  ;  but  the  digging  and  sale  of  the 
gravel  under  the  above  circumstances  to  private  persons  is  an  act  of 
waste  (x). 

It  is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  the  By  not  repair- 
flowing  and  re-flowing  of  the  sea  the  meadow  or  marsh  be  surrounded,  ^'£  ea-wa  s, 
whereby  it  becomes  vmprofitable  (y) ;  but  if  it  be  surrounded  suddenly 
by  the  rage  or  violence  of  the  sea,  as  by  tempest,  without  any  default 
of  the  tenant,  it  is  not  waste  (2):  so  if  the  tenant  do  not  repair  the 
banks  or  walls  against  rivers,  or  other  waters,  whereby  the  meadows 
or  marshes  be  surrounded,  and  become  rushy  and  unprofitable,  it  is 
waste  (a). 

If  the  tenant  convert  arable  land  into  wood,  or  e  converso,  or  By  Clianging 
meadow  into  arable,  it  is  waste ;  for  it  changes  not  only  the  course  the  Property, 
of  husbandry,  but  creates  a  difficulty  in  the  proof  of  the  title  {b) ;  and 
this  would  appear  to  be  the  case  even  where  the  act  is  done  according 
to  the  custom  of  the  country,  for  the  purpose  of  amelioration  (c).  If 
a  lessee  suffer  arable  land  to  lie  fresh,  and  not  manured,  this  is  not 
waste,  but  ill  husbandry  («/).  If  the  tenant  pull  down  a  malt-mill 
and  build  a  corn-mill,  it  is  waste  (e) :  so  if  a  lessee  convei't  a  corn- 
mill  into  a  fulling-mill,  it  is  waste,  though  the  conversion  be  to  the 
lessor's  advantage  (/) :  so  the  conversion  of  a  brewhouse  worth  120/. 
per  annum  into  other  houses  worth  200Z.  per  annum,  is  waste  (e). 
Converting  two  chambers  into  one,  or  e  converso,  or  converting  a 
hand-mill  into  a  horse-mill,  is  waste  (^).  If  the  tenant  build  a  new 
house,  it  is  waste ;  and  if  he  suffer  it  to  be  wasted,  it  is  new  waste  (h). 
But  where  a  power  of  leasing  was  given,  so  that  no  clause  should  be 
contained  in  the  lease,  giving  power  to  the  lessee  to  commit  waste, 
or  exempting  him  from  punishment  for  committing  it;  it  was  held, 
that  a  lease  was  good,  though  it  contained  a  stipulation  that  the  lessee 
should  erect  a  new  dwelling-house,  with  liberty  to  pull  down  some 
outbuildings,  and  to  use  the  materials  in  erecting  the  house  (i). 

A  tenant  for  life   "  without  impeachment  of  waste"   has    as  full  Construction 
power  to  cut  down  trees  and  open  new  mines,  for  his  own  use,  as  if  "/^hh Jut'^lm- 
he  had  an  estate  of  inheritance  :  and  is  in  the  same  manner  entitled  peachment  of 

,        ,  ^  Waste " 

to  the  tmiber,  if  severed  by  others  {k).     He  may  sell  and  assign  to  a 

(x)  Huntley  v.  Russell,  13  Q.  B.  572.  1  M.  &  W.  472. 

v'y)  Co.  Lit.  53  a.  (e)   Cule  v.  Green,  1  Lev.  309;  S.  C.  nom. 

(z)  Co.  Lit.  53  b;    Bac.  Abr.  tit.  iraste  Cole  v.  Forth,  1  Mod.  95. 

^'  v-  (/)  London   {City)  v.  Greyme,  Cro.  Jac. 

,    (a)  Co.  Lit.  53  b  ;  Callis  on  Sewers,  146.  182. 

I    (6)  London  (City)  v.   Grei/me,  Cro.   Jac.  (g)  Co.  Lit.  53  a  [note  344]. 

I  82;  Bac.  Abr.  tit  Waste  (C.  1);    Co.  Lit.  (h)  Co.  Lit.  53  a. 

'3  b  ;  Hob.  234.  (j)  Doe  d.  Earl  of  Egremont  V.  Stephens,  6 

(c)  Simmons  v.  Norton,  7  Bing.  640  ;    5  Q.  B.  208  ;  Cole  Ejec.  427. 

*1-  &  P.  6i5.  (fc)  Payne  v.  Dor,  1  T.  R.  54. 

(d)  2  Roll.  Abr.  814  ;   Button  v.  Warren, 

I  i2 
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Chapter  XII.  purchaser  all  the  timber  and  timber-like  trees,  which  will  include  the' 
!—! —  thinnings  to  be  selected  by  the  purchaser  (/).     But  the  words  "  with- 
out impeachment  of  waste"  will  not  permit  a  tenant  for  life  to  unlead 
a  house  and  pull  down  the  tiles  (m).     The  intention  of  the   clause 
"  without  impeachment  of  waste"  is  to  enable  the  tenant  to  do  man\ 
things  — such  as  cutting  down  trees  or  opening  new  mines — whicl 
would  by  the  construction  of  the  common  law  amount  to  waste;  bu 
it  does  not  authorize  destructive  or  malicious  waste — such  as  cutting 
down  timber  which  serves  for  the  shelter  or  ornament  of  the  estate  (n) 
The  privilege  thus  given  by  the   words  "  without  impeachment  o 
waste"  is  annexed  to  the  privity  of  estate ;  so  that  if  the  person  t\ 
whom  that  privilege  is  given  changes  his  estate,  he  loses  the  privii 
lege(o).     But  while  his  estate  continues  he  may  by  lease  or  licence 
authorize  others  to  do  whatever  he  is  entitled  to  do  himself  (j>). 

(b)  Remedies  f 07-  Waste.  j 

At  Common  At  common  law  an  action  for  w^aste  lay  only  against  tenants  b! 

the  curtesy,  tenants  in  dower  and  guardians,  whose  estates  wei 
created  by  act  of  law^(^).  But  tenants  for  life  or  years  had  a 
interest  in  the  land  by  the  act  of  the  lessor,  who  might  and  ought  i 
have  provided  against  waste  by  some  express  covenant  or  conditior 
in  the  absence  of  which  such  tenants  were  not  liable  at  common  la 
for  negligent  or  permissive  waste  (r).  ' 

52  Hen.  3,  The  Statute  of  Marlebridge  (52  Hen.  3,  c.  23,  s.  2)  enacted,  "  th 

c23s2  .  .  o^-  7  7/  7 

'  ■   ■         farmers  during  their  terms  shall  not  make  waste  or  exile  of  house 
woods  or  men,  nor  of  anything  belonging  to  the  tenements  that  tbi 
have  to  farm,  ivithout   special   licence  had    by  writing  of  covenai 
making  mention  that  they  may  do  it;  which  thing  if  they  do,  a' 
thereof  be  convict,  they  shall  yield  full  damage,  and  shall  be  punish 
by  amerciament  grievously"  {s). 
6  Edw.  1,  c.  5.        By  the  Statute  of  Gloucester  (6  Edw.  1,  c.  5)  a  writ  of  waste  v\ 
given    against  lessee  for  life  or  years,  or  tenant  pur  autre  vie ;    ' 
against  assignee  of  tenant  for  life  or  years  for  waste  done  after  I : 

assignment  (0-  ' 

3  &_4  Will.  4,        By  3  &  4  Will.  4,  c.  27,  s.  36,  the  writ  of  waste  was  abolish  . 

An  action  on  the  case  in  the  nature  of  waste  is  the  present  remeii, 

where  there  is  no  express  covenant  or  promise  not  to  commit  wast( 

Dec.sions,  A  tenant  for  years  is  clearly  within  the  Statute  of  Gloucester,  a  I 

(I)  Gordon  v.  Woodford,  27   Beav.  603;  (<?)  Greene  v.  Cole,  2  Wms.  Saund.  2 

29  L.  J.,  Ch.  222  ;   ti  Jur.  N.  S.  59.  (r)  Countess  of  S/irewsburi/'s  case,  5  C(   • 

(m)    Fanev.  Lord  Barnard,  ]T.R.  56,  n.;  13  a;  Cro.  Eliz.  777,  784  ;  2  Inst.  145,  i  ; 

2  Vern.  738.  2  Blac.  Com.  282 ;  Tudor's  L.  C,  Real  T  >• 

(n)  Packiiigfon's  case,  3  Atk.  215  ;  Turner  G4. 
V.   IFright,   8  W.   R.  ()75  ;   Tudor's  L.  C,  (s)  Bac.  Abr.  tit.  JVaste  (A.). 

Real  Prop.  68.  (n  Co.  Lit.  rrd  ;    Greene  v.  Cole,  2  Vs. 

(o)  Co.  Lit.  53  b,  220,  n.  1.  Saund.  252  ;    Harnett  v.  Mailland,  16  J  * 

{p)  Gordon  v.  Woodford,  27   Beav.  603;  W.  262;  4  D.  &  L.  545. 
29  L.  J.,  Ch.  222 ;  6  Jur.  N.  S.  59.  i 
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consequently  liable  not  only  for  commissive  but  also  for  permissive  Chapter  XII. 
waste  (u).     It  rather  seems  that  a  tenant  for  one  year,  or  for  half  a         ^^^'   ' 
year,  or  for  a  quarter  of  a  year,  is  a  tenant  for  years  within  the  mean- 
ino-  of  the  statute  (y).     A  tenant  for  one  year,  and  so  on  from  year  to 
year,  is  a  tenant  for  two  years  at  least  (a;),  and   consequently  is  a 
tenant  for  years  within  the  statute  (y).     A  strict  tenant  at  will  is  not 
within  the  statute,  and  therefore  not  liable  to  an  action  for  permissive 
waste  (z).     But  if  he  commit  waste,  he  thereby  in  effect  determines 
j  his  tenancy,  and  renders  himself  liable  to  an  action  of  trespass  at  the 
I  suit  of  the  landlord  (a).     Tenants  from  year  to  year  are  not  considered 
i  tenants  for  years,  but  only  as  tenants  at  will  (subject  and  entitled  to 
j  the  usual  or  agreed  notice  to  quit),  consequently  they  are  not  liable 
j  ior  per 7nissive  waste  ib).     In  the  absence  of  any  express  stipulation 
as  to  repairs,  &c.,  they  are   only  bound   to   use  the  premises   in  a 
j  tenantable  and  proper  manner,  and  to  keep   them  wind  and  water- 
tight, and  not  to  commit  waste  (c).     Where  there  is  any  express  cove- 
nant or  agreement  to  do  repairs,  or  not  to  commit  waste,  the  remedy 
must  be  upon  that,  and  not  for  the  breach  of  any  implied  contract  to 
use  the  demised  premises  in  a  tenant-like  manner  (f/).     If  the  decla- 
ration contain  two  counts,  one  on  an  express  contract,  and  the  other 
on  an  implied  one,  in  respect  of  the  same  premises,  during  the  same 
period,  the  plaintiff'  cannot  recover  upon  both  (e).     But  any  covenant 
j  or  promise  which  is  to  be  implied  may  be  stated  in  the  same  count, 
in  like  manner  as  if  it  formed  part  of  the  express  contract,  and  a 
breach  or  breaches  thereof  may  be  alleged  (/).     If  the  plaintiff  declare 
only  for  commissive  waste,  he  cannot,  under  such  declaration,  recover 
for  permissive  waste  (c/).     Where  the  tenant  holds  under  a  deed,  an 
action  on  the  case  is  sometimes  a  concurrent  remedy  with  an  action 
of  covenant,  and  the  lessor  has  his  election  to  bring  either  action  (h). 
If  the  assignee  of  a  lease  under  seal  commit  waste,  the  landlord  may 
I  sue  him  in  covenant  or  in  a  special  action  on  the  case,  but  not  in 
j  assumpsit  (i). 

j      In  an  action  for  commissive  waste,  the  plaintiff  may  claim  a  writ  Injunction  at 
of  injunction  against  the  repetition  or  continuance  of  the  injury  com-     °^""^°"    '*^- 
plained  o({k).     But  the  writ  of  summons  must  be  specially  indorsed 


(ii)  Yelhwly  V.  Gower,  11  Exch.  294,  per 
cur. 

(v)  Lit.  s.  67;  2  Inst.  302. 

(x)  Doe  d.  Chadhorn  v.  Green,  9  A.  &  E. 
658  ;  4  P.  &  D.  454  ;  ante,  168  («)• 

iy)  Bro.  Abr.  tit.  Waste,  pi.  52. 

(k)  Co.  Lit.  57  a;  Coiiritess  of  Shrewsbury's 
case,  5  Co.  R.  13  a;  Cro.  Eliz.  777,  784; 
Oibson  V.  Wells,  1  B.  &  P.,  New  R.  290  ; 
Harnett  v.  Maitland,  16  M.  &  W.  254  ;  4  D. 
&  L.  545. 

(a)  Lit.  s.  71  ;  Countess  of  Shrewsbury's 
case,  supra;  Bro.  Abr.  tit.  Trespass,  pL  147. 

ih)  Torriano  v.  Young,  6  C.  &  P.  8  ;  Leach 
V.  Thomas,  7  C.  &  P.  327  ;   Horse/all  v.  Ma- 


ther,  Holt,  N.  P.  C.  7. 

(c)  Ante,  472. 

(rf)  Standen  v.  Chrismas,  10  Q.  B.  135; 
Bickford  v.  Parson,  5  C.  B.  920  ;  Line  v, 
Stephenson,  4  Bing.,  N.  C.    678;   5  Id.  183. 

(e)  Holfurd  V.  Dtainett,  7  M.  &  W.  348  ; 
Deere  v.  Ivey,  4  Q.  B.  279  ;   3  G.  &  D,  470. 

(/)  Ante,  470  (/). 

{g)  Martin  v.  Gilham,  7  A.  &  E.  540; 
Harris  v.  Mantle,  3  T.  R.  307. 

[h)  Kinhjside  v.  Thornton,  2  W.  Blac. 
1111  ;   Marker  v.  Kenrick,  13  C.  B.  188. 

(£)  Torriano  v.  Young,  6  C.  &  P.  8  ;  1 
Chit.  PL  157  (7th  ed.). 

{k)  17  &  18  Vict.  c.  125,  ss.  79—82. 
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Chapter  XII. 
Sect.  5. 

Injunction  in 
Chancery. 


WASTE. 

with  a  notice  in  the  prescribed  form  of  the  intention  to  apply  for  and 
obtain  a  writ  of  injunction  (/). 

Instead  of  an  action  on  the  case,  the  party  to  whom  the  reversion 
belongs  may  apply  to  the  Court  of  Chancery  for  an  injunction  against 
any  act  of  commissive  waste  which  is  contemplated  {m).  But  where  a 
lessee  bound  by  covenant  not  to  commit  waste  has  committed  acts 
of  waste,  for  which  damages  merely  nominal  would  be  given,  the 
Court  of  Chancery  will  not  entertain  a  suit  against  him,  founded  on 
those  acts  of  waste,  where  it  appears  that  he  does  not  contemplate, 
committing  any  further  waste,  nor  assert  a  right  to  commit  it(w).! 
A  Court  of  Equity  will  not  interfere  to  make  a  tenant  for  life  liable 
in  respect  of  permissive  waste  (o) ;  unless,  indeed,  there  be  an  expresji 
covenant  (p).  The  remedy  by  injunction  is  ordinarily  the  mosi| 
efficient  which  can  be  adopted,  as  it  prevents  that  injury  which,  h)\ 
the  other  remedies,  can  only  be  compensated  for  after  it  is  donel 
This  subject  will  be  further  considered  hereafter  (q). 


Ownersliip  of 

Agricultural 

Fences. 


Ownersliip  of 

Party-walls. 


Sect.  6. — Fences  and  Parti/ -Walls.  i 

Where  there  are  two  adjacent  fields,  separated  by  a  hedge  an( 
ditch,  the  hedge  prima  facie  belongs  to  the  owner  of  the  field  ii 
which  the  ditch  is  not ;  and  if  there  are  two  ditches,  one  on  eac 
side  of  the  hedge,  then  the  ownership  of  the  hedge  must  be  ascei, 
tained  by  proving  acts  of  ownership  (r).     The  rule  about  ditching  i! 
this — "  no  man  making  a  ditch  can  cut  into  his  neighbour's  soil,  bi 
usually  he  cuts  it  to  the  very  extremity  of  his  own  land ;  he  is  ( 
course  bound  to  throw  the  soil  which  he  digs  out  upon  his  own  lam 
and  often,  if  he  likes  it,  he  plants  a  hedge  upon  the  top  of  it;  then! 
fore,  if  he  cuts  afterwards  beyond  the  edge  of  the  ditch,  which  is  tl' 
extremity  of  his  land,  he  cuts  into  his  neighbour's  land,  and  is  a  tre: 
passer"  (s) :  proof,   therefore,  of  the  ancient  width   of  the  ditch 
evidence  that  the  owner's  land  did  not  extend  beyond  the  outer  ed^i 
thereof  (s).     One  tenant  in  common  of  a  hedge  may  maintain  trespa 
against  his  co-tenant  if  the  latter  grub  it  up ;  but  a  mere  clipping 
the  hedge  may  be  justified  under  the  general  issue  (0- 

The  common  use  of  a  wall  separating  adjoining  lands  belonging 
different  owners   (the  origin  of  which   wall  is   unknown),  is  prin 
facie  evidence  that  the  wall  and  the  land  on  which  it  stands  beloi 


(0  17  &  18  Vict.  c.  125,  s.  80;  Reg.Mic. 
Vac.  1 854  ;  4  E.  &  B.  384 ;  Chit.  Forms,  602 
(8th  ed.). 

(m)  Smyth  v.  Carter,  18  Beav.  78;  Duke 
of  Beaufort  v.  Bates,  10  W.  R.  149,  Stuart, 
V.  C. 

(h)  Doran  v.  Carroll,  1 1  Ir.  Clianc.  R.  379. 

(o)    Wood  V.  Gaynon,  Ambl.  395  j   Powys 


V,  Blas^race,  4  De  Gex,  M.  &  G.  448; 
L.  .J.,  Chanc.  142. 

{p)  Re  Skingley,  3  Mac.  &  Gor.  221. 

{q)  Chap.  XXV. 

(r)  Guy  V.  West,  2  Selw.  N.  P.  1297  (!' 
ed.). 

(.s)   Vowles  V.  Miller,  3  Taunt.  137. 

{t)   Voyce  V,  Voyce,  Gow,  201. 
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to  the  owners  of  those  adjoining  lands,  in  equal  moieties  as  tenants  Chapter  Xll. 
in  common  :  where  such  an  ancient  wall  was  pulled  down  by  one  of  ^'^^'^-  ^- 
the  two  tenants  in  common,  with  the  intention  of  rebuilding  the  same, 
and  a  new  wall  was  built  of  greater  height  than  the  old  one  ;  it  was 
held  not  to  be  such  a  total  destruction  of  the  wall  as  to  entitle  one  of 
the  two  tenants  in  common  to  maintain  an  action  of  trespass  against 
the  other  (^<)•  But  where  a  tenant  in  common  of  a  wall  took  off  the 
coping  stones  and  heightened  it,  and  built  a  washhouse  against  it,  the 
roof  of  which  occupied  the  whole  width  of  the  top  of  the  wall,  and 
also  let  a  stone  into  the  wall,  with  an  inscription  on  it  stating  that 
the  wall  and  the  land  on  which  it  stood  belonged  to  him  :  held,  that 
on  these  facts  the  jury  might  find  an  actual  ouster  of  the  co-tenant(a:). 
Where  a  party-wall  was  built  at  the  joint  expense  of  the  two 
adjoining  proprietors,  and  half  its  thickness  stood  on  the  land  of 
each,  the  property  in  the  wall  follows  the  land  on  which  it  stands, 
and  the  two  proprietors  are  not  tenants  in  common  of  the  wall  {y). 
In  contemplation  of  law  such  wall  constitutes  two  distinct  walls,  and 
must  be  so  described  in  pleading  (0).  If  a  house  or  office  be  sepa- 
rated from  other  premises  by  a  wall,  and  that  wall  belongs  to  the 
owner  of  the  house  or  office,  he  is  of  common  right  bound  to  repair 
it;  and  an  action  on  the  case  will  lie  against  him  for  any  damages 
occasioned  by  his  not  doing  so. 

An  action  on  the  case  for  not  repairing  fences  whereby  another  Obligation  to 
party  is  damaged,  can  only  be  maintained  against  the  occupier,  and  ^^^^^^  Fences, 
not  against  the  owner  of  the  fee,  who  is  not  in  possession  (a).  It  is 
so  notoriously  the  duty  of  the  actual  occupier  of  lands  to  repair  the 
fences,  and  so  little  the  duty  of  the  landlord,  that  without  any  agree- 
ment to  that  eflfect,  the  landlord  may  maintain  an  action  against  his 
tenant  for  not  so  doing,  upon  the  ground  of  the  injury  done  to  his  in- 
heritance (b) ;  and  where  to  a  declaration  against  a  tenant  for  years 
for  not  using  premises  in  a  husbandlike  manner,  in  repairing  fences, 
&c.  on  his  implied  promise  so  to  do,  the  tenant  pleaded  that  the  fence 
became  out  of  repair  by  natural  decay,  and  that  there  was  not  proper 
wood  which  he  had  aright  to  cut  for  repairing  the  fences, and  that  the 
plaintiff  ought  to  have  set  out  proper  wood  for  the  purpose  of  repairs, 
which  he  had  neglected  to  do ;  the  plea  was  considered  bad,  because 
it  did  not  aver  any  request  to  the  plaintiff  so  to  do,  or  a  custom  of  the 
country  in  that  respect  (c).    If  two  persons  are  possessed  of  adjoining 

in)  Cubitt  V.  Porter,  8  B.  &  C.  257;  2  M.  142  ;  3  N.  &  P.  356  ;  Cole  Ejec.  242. 

°'R-267;    Wiltshire  v.  Sidford,  8  B.  &  C.  (a)   Cheetham  v.  Hampson,  4  T.  R.  318; 

259,  n.;   1  M.  &  R.  404;   Murley  v.APDer-  Russell  v.  Shenton,  3  Q.  B.  449;    Chauntler 

mott,  8  A.  &  E.  138  ;   3  N.  &  P.  356.  v.  Robinson,  4  Exch.  163. 

(x)  Stedman  v.  Smith,  8   E.  &  B.   1  ;   26  {b)   Cheetham  v.  Hampson,   4  T.  R.  319, 

^^'  Q.  B.  314;  and  see  Doe  d.  IVawn  v.  per  Ld.   Kenyon,  C.  J.;    but  this  doctrine 

Horn,  3  M.  &  W.  333  ;   5  Id.  564.  does  not  extend  to  tenants  at  will  or  from 

[y)  Mails  V.  Hawkins,  5  Taunt.  20  ;   Tat/-  year  to  year. 

lerv  Stendall,  7  Q.  B.  634;   3  D.  &  L.  161.  (c)   Whitfield  v.  Wecdon,  2  Chit.  685. 

{z)  Murley  v.  M'Dermott.  8  A.  &  E.  138, 
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Chapter  XII.  closes,  neither  being  under  any  obligation  to  fence,  each  must  take 
^^^^'  ^'       care  that  his  cattle  do  not  enter  the  land  of  the  other :  but  it  may  be 
doubted,  if  two  persons  have  the  concurrent  possession  of  land,  for  the 
purpose  that  each  may  take  profits  of  a  special  nature,  and  distinct  | 
from,  but  not  inconsistent  with,  the  right  of  the  other,  whether  either 
one  is  bound  to  guard  against  casual  damage,  which,  during  and  by, 
fair  enjoyment  of  his  right,  may  happen  to  the  other  (d).     Where  the' 
owner  of  two  adjoining  closes  (A.  and  B.)  separated  by  a  fence  and 
gate,  which  had  always  been  repaired  by  the  occupier  of  B.,  sold  A. 
to  the  plaintiff,  and  two  years  afterwards  sold  B.  to  the  defendant;  it 
was  held,  that  the  latter  was  not  bound  to  repair  the  gate,  unless  he 
or  his  vendor  had  made  some  specific  bargain  with  the  plaintiff  to  that! 
effect ;  and  that  the  doing  of  occasional  repairs  was  not  evidence  ol 
such   bargain  (e).     The  liability  of  railway  companies  under  9  &  10 
Vict.  c.  20,  s.  68,  to  make  and  repair  fences  between  their  railway] 
and  the  adjoining  land,  is  not  more  extensive  than  that  imposed  or^ 
ordinary  tenants  by  the  common  law.     They  are  not  bound  to  fence 
as  against  mere  trespassers  and  wrongdoers,  but  only  as  against  th( 
owners  and  occupiers  of  the  land  adjoining  the  railway  (/).     If  anj 
accident  which  occurs  be  attributable  partly  to  their  neglect  to  fenc< 
properly,  and  partly  to  want  of  ordinary  care  and  caution  on  the  par 
of  the  plaintiff  or  his  servants,  the  company  are  entitled  to  a  ver 
dict(^). 

All  owners  of  lands  adjoining  and  exposed  to  the  inroads  of  th^ 
sea,  or  commissioners  of  sewers  acting  for  a  number  of  landowners 
have  a  right  to  erect  such  works  and  defences  as  are  necessary  for  th 
protection  and  preservation  of  their  own  land,  even  although  they  ma 
be  prejudicial  to  others  by  rendering  it  necessary  for  them  to  do  th 
sam€(/i).  A  tenant  is  obliged  to  preserve  the  boundaries  of  the  Ian 
demised  to  him,  and  if  he  permit  them  to  be  destroyed,  so  that  h 
landlord's  land  cannot  be  distinguished  from  his  own,  he  shall  eith( 
restore  the  land  specifically,  or  give  other  land  of  equal  value  in  heu 
such  value  to  be  ascertained  and  fixed  by  a  commissioner  appointe 
by  the  Court  of  Chancery  (i) ;  and  the  same  obligation  extends  < 
cases  where  there  are  several  co-lessees  {k}.  A  person  has  no  right  i 
undermine,  either  partially  or  wholly,  a  party-wall  between  his  o^ 


Rights  respect- 
iiiir  Fences, 
Bouinlaries 
and  Party- 
walls. 


{d)  Churchill  v.  Evans,  1  Taunt.  529. 

(e)  Boyle  v.  Tamlyn,  6  B,  &  C.  329;  9 
D.  &  R.  430. 

(/)  Ricketts  v.  The  East  arid  West  India 
Docks  and  Birmingham  Junction  Railw.  Co  , 
12  C.  B.  160;  The  Manchester,  Sheffield 
and  Lincolnshire  Railw,  Co.,  app.,  IVa/lis, 
resp.,  14  C.  B.  213;  The  Midland  Railw. 
Co.,  app.,  Dai/kin.  I'esp.,  17  C  B.  12(3 ;  Ro- 
berts V.  The  Great  Western  Railw.  Co.,  4  C. 
B.,  N.  S.  506;  27  L.  J.,  C.  P.  266  ;  Hard- 
castle,  admix.,  &c.,  v.  The  South   Yorkshire 


Railwatj  and  River  Dun  Co.,  4  H.  &  N.  6 
Bessant  v.  The  Great  Western  Railw.  Co., 
C.  B.,  N.  S.  368  ;  Marfell  v.  The  South  Wa 
Railw.  Co.,  Id.  525. 

(jf)  Haigh  V.  The  London  and  Nor 
We'stern  Railw.  Co.,  1  F.  &  F.  646  ;  Ellii 
The  London  and  South -Western  Railw.  ( 
2  H.  &  N.  424. 

(h)  Rex  V.  Pagham  (Commissioners),  8 
&  C.  355  ;  2  M.  &  R.  468.. 

(?)  Alt.-Gen.  v.  Fullerton,  2  V.  &  B.  2 

{k)   Willis  V.  Parkinson,  1  Swanst  49. 


FENCES  AND  PARTV-WALLS.  489 

house,  wliich  he  has  pulled  down,  and  his  neighbour's,  unless  it  can  Chapter  XI i. 
be  done  without  injury  to  his  neighbour's  house;  even  although  it  is   - — 


doubtful  whether  the  interests  of  the  parties  in  the  wall  are  several  or 
whether  they  are  tenants  in  common  of  it  (/).  To  an  action  of  cove- 
mant  for  non-repair  of  a  messuage,  the  defendant  may  plead  perform- 
ance, except  as  to  the  repairs  of  a  party-wall,  and  that  those  were 
rendered  necessary  and  were  done  under  14  Geo.  3,  c.  78,  and  did 
not  become  necessary  by  the  defendant's  default,  and  that  the  de- 
fendant was  not  the  owner  of  the  improved  rent  (m). 

Although  a  tenant  from  year  to  year  is  not  bound  to  put  the  pre-  Waste  and  De- 
mises into  repair,  he  is  not,  on  the  other  hand,  at  liberty  to  do  any  pe",ces°"  °^ 
thing  which  amounts  to  waste,  or  to  a  breach  of  the  rules  of  good  hus- 
bandry ;  he  is  not,  therefore,  entitled  to  cut  and  sell  hedgerows,  or  at 
least,  not  without  making  up  the  hedges  and  fences  according  to  the 
course  of  good  husbandry.  If  there  be  a  quickset  fence  of  white 
thorn,  and  the  tenant  stub  it  up  or  suffer  it  to  be  destroyed,  this  is 
destruction ;  but  cutting  quickset  hedges  is  not  waste ;  it  shall  be  ac- 
counted rather  good  husbandry,  because  they  will  grow  the  better  {n). 


Sect.  7. —  Trees  and  Timber. 

(a)    What  is  deemed  Timber. 

By  the  term  timber  is  meant  properly  such  trees  only  as  are  fit  to  What  Descrip- 
be  used  in  building  and  repairing  houses;  thus  oak,  ash  and  elm  trees  "o"  "/Trees 

o  r  o  '  J  are  limber, 

are  considered  timber  in  all  places,  and  under  whatsoever  circumstances  undi  r  all  Cir- 

j.i,„     „  /    V  cumstances. 

they  are  grown  (o). 

Many  descriptions  of  trees,  which  are  not  generally  considered  as  What  Trees 
timber,  are  so  in   some  places  by  the  custom  of  the  country,  beino-  f,*"^  Timber  by 

'  I  J  J  y  o    the  Custom  of 

there  used  for  the  purpose  of  building;  thus  it  has  been  laid  down  the  Country, 
that  horse-chesnuts,  limes,  birch,  beech,  asp,  walnut  trees,  and  the 
like,  may  under  such  circumstances  be  deemed  timber,  and  are  there- 
fore protected  by  the  law  as  such  (p).  It  has  been  determined  that 
in  the  county  of  York  birch  trees  are  timber,  because  they  are  used 
in  that  county  for  building  sheep-houses,  cottages,  and  such  mean 
buildings  {cj)  :  and  it  would  seem  that  in  Hampshire,  willows  have 
been  considered  as  timber  by  the  custom  of  the  country  (r).  Where 
beech  is  admitted  to  be  timber  by  the  custom  of  the  country,  the 
general  rule  of  law  applicable  to  timber  trees  in  general  attaches 
upon  it,  so  as  to  give  it  the  properties  and  privileges  of  timber  at 

{D  Bradhee  v.  Governors  of  Chrht's  Hos-  (  p)  Duke  of  Chandos  v.  Talbot,  2  P.  Wms, 

pital,  4  M.  &  G.  714  ;  5  Scott,  N.  R.  79  ;   2  606  ;  Palmer's  case,  Co.  Lit.  53  a,  note  ( 10). 

Dowl.  N.  S.  164.  {q)  Countess  of  Cumberland's  case,  Moor, 

(m)  Moore  v.  Clark,  5  Taunt.  90.  813. 

i'i)  Gage  V.  Smith,  Godh.  209.  {r)  Lay  fie  Id    v.    Cowper,    1   Wood,    330; 

(o)  Co.  Lit.  53  a.  Grufflu  v.  Pindar,  Hob.  219. 
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Chapter  XII.  twenty  years'  growth  ;  and  therefore  upon  an  issue  whether  certain 
^^^'  beech  trees  in  the  county  of  Bucks  were  or  were  not  timber  according 

to  the  custom  of  the  country,  the  inquiry  is  confined  to  the  nature  of 
the  wood  and  the  period  of  its  growth,  whether  of  twenty  years ;  and 
no  evidence  can  be  received  to  quaHfy  its  character  of  timber,  by 
showing  that  it  was  not  deemed  to  be  such  in  the  county  unless  the 
tree  contained  ton  feet  of  soUd  wood  (s). 

Allhough  pollards  have  been  said  not  to  be  timber  (0,  yet  Lord 
King  inclined  to  think  them  timber,  provided  their  bodies  were  sound 
and  good ;  and  in  an  action  to  recover  the  value  of  pollards  under  the 
description  of  timber  and  timber-like  trees,  the  plaintiff  recovered  a 
verdict  (m). 


When  Pollards 
are  Timber. 


In  whom  the 
Right  to  Trees 
is  vested. 


In  whom  the 
Property  of 
Windfalls 
vests. 


(b)  Implied  Ricjhts  as  to  Trees. 

The  property  in  trees  .is  vested  in  the  owner  of  the  inheritance  of 
the  land  upon  which  they  grow ;  for  the  property  in  trees,  or  of  that 
which  is  likely  to  become  timber,  is  in  the  landlord,  and  the  pro- 
perty in  bushes  in  the  tenant,  even  when  they  are  cut  down  by  a 
stranger  (:r).     If  a  tree  grow  near  the   confines  of  the  land  of  two 
parties,  so  that  the  roots  extend  into  the  soil  of  each,  the  property  in 
the  tree  belongs  to  the  owner  of  that  land  in  which  the  tree  was  first 
sown  or  planted  (y),  but  in  many  ancient  judgments  the  parties  in  such, 
a  case  were  held  to  be  tenants  in  common  {z)     A  farmer  who  raises 
young   fruit  trees  on   the   demised   land,  for  filling  up   the   lessor's 
orchards,  is  not  entitled  to  sell  them;  but  it  is  otherwise  of  a  nursery-! 
man  by  trade  {a).    Therefore  a  nurseryman,  who  has  planted  fruit  trees 
in  the  way  of  his  trade,  may  remove  them,  if  not  of  larger  growth  thar 
could  be  dealt  with  in  his  trade,  even  though   they  are  producing 
fruit  (&).     A  tenant,  not  a  gardener,  cannot  remove  a  border  of  bo> 
planted  on  the  demised  premises  by  himself,  unless  by  special  agree 
ment  with  his  landlord  (c).     A  tenant  of  a  garden  may  not  plougl 
up  and  destroy  the  strawberry-beds,  although  he  paid  the  precedim 
tenant  for  them  {d). 

Windfalls  are  the  property  of  the  lord  ;  for  the  timber  while  stand 
ing  is  part  of  the  inheritance :  but  whenever  it  is  severed,  either  b; 
the  act  of  God,  as  by  a  tempest,  or  by  a  trespasser  and  by  wrong,  i 
belongs  to  him  who  has  the  first  vested  estate  of  inheritance,  whethe 


(«)  Aubrey  V.  Fisher,  10  East,  416;  Duke 
of  Chandos  v.  Talbot,  2  P.  Wms.  60G. 

{t)  Plowd.  470. 

{u)  liubbett  V.  Raikes,  Suffolk  Sum.  Ass. 
1803,  cor.  Macdoiiald,  C.  B. ;  Chunnon  v. 
Patch,  5  B.  &  C.  893  ;   8  D.  &  R.  651. 

{x)  Berriman  v.  Peacock,  9  Bing.  384  ;  2 
Moo.  &  Sc.  524. 

{y)  Holder  v.  Coates,  Moo.  &  M.  112  ;  2 
Selw.  N.  P.  1297  (I2th  ed.). 


{z)  Waterman  v.  Snper,  1  Ld.  Raym.  73" 
Masters  v.  Pollie,  2  Roll.  Rep.  141  ;  Anon 
Id.  255. 

(a )  Wyndham  v.  Way,  4  Taunt.  316;  Pet 
ton  V.  Robart,  2  East,  90,  Ld.  Kenyon,  C.  ■ 

(6)    Warden  v.  Vsher,  3  Scott,  N.  R.  50 

(c)  Empson  v.  Soden,  4  B.  &  Adol.  65.' 
1  N.  &  M.  720. 

(rf)   iVetherell  v.  Howells,  1  Camp.  227. 
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in  fee  or  in  tail,  and  he  may  bring  trover  for  it.  So  where  there  are  Chapter  Xll. 
intermediate  contingent  estates  of  inheritance,  and  the  timber  is  cut  — ^^^'  — 
down  by  combination  between  the  tenant  for  life  and  the  person  who 
has  the  next  vested  estate  of  inlieritance ;  or  if  the  tenant  for  life 
himself  has  such  an  estate  and  fells  timber;  in  these  cases  the  Court 
of  Chancery  will  order  it  to  be  preserved  for  him  who  has  the  first 
continoent  estate  of  inheritance  under  the  settlement  (e). 

(c)  Express  Contracts  as  to  Trees. 

The  effect  and  construction  of  exceptions  and  reservations  (in  a  de-  Exceptions 
mise)  of  trees,  &c.  have  been  already  considered  (/).      Woods,  which  ^^'^^^  oTTrees 
were  excepted  out  of  the  lease,  but  subsequently  granted  by  the  lessor  &c. 
to  the  lessee,  have  been  held  not  to  pass  by  an  assignment  of  the 
lease  {g). 

A  covenant  not  to  remove  or  grub  up  trees  is  broken  by  removing  Construction  of 
trees  from  one  part  of  the  premises  to  another :  and  so  it  is  by  taking  to°x^reer  &c! 
away  trees,  even  if  the  lessee  plant  a  greater  quantity  than  he  takes 
away,  unless  those  taken  away  were  dead  ( h).     A  covenant  to  keep 
all  the  trees  standing  in  an  orchard,  whole  and  undefaced,  "  reason- 
able use  and  wear  only  excepted,"  is  not  broken  by  cutting  down 
;  trees  past  bearing,  provided  the  landlord  is  likely  to  get  back  the 
'  premises  at  the  end  of  the  term  in  an  improved  condition  (i) ;    but  a 
j  covenant  to  leave  all  the  timber  which  is  growing  on  the- land  when 
the  lessee  took  it,  is  broken,  if  at  the  end  of  the  term  he  cut  it  down, 
but  leave  it  there,  for  that  would  be  defeating  the  intent  of  the  cove- 
nant, although  a  literal  performance  of  it  (k).     A  lease  was  granted  of 
a  farm,  and  quarries  of  stone  thereon,  with  liberty  to  work  the  quar- 
ries; out  of  this  demise  were  reserved  timber  saplings  and  underwood 
growing  on  the  premises :  there  was  a  covenant  not  to  commit  waste 
by  cutting  down  saplings  or  underwood :  it  was  held,  that  the  cutting- 
down  saplings  and  underwood  for  the  necessary  purpose  of  working  a 
quarry  on  the  premises,  was  no  breach  of  the  covenant,  there  being 
no  excess  of  the  right  that  it  was  intended  the  tenant  should  exer- 
cise (/).     Where  there  was  a  liberty  in  a  lease,  for  the  lessee  to  cut 
down  and  dispose  of  all  timber  and  coppice,  and  also  a  proviso  to  give 
notice  in  writing  to  the  lessor  of  his  intention,  that  the  latter  might 
have  the  option  of  purchasing;  and  the  lessee  gave  a  bona  fide  notice, 
land  the  lessor  disclaimed  any  intention  of  purchasing;  it  was  held, 
that  the  lessee  might  afterwards  proceed  to  cut  dow^n  the  whole,  with- 
out giving  a  fresh  notice,  at  such  seasons  as  suited  his  convenience, 
even  though  the  lessor  had  in  the  meantime  parted  with  his  interest 

(e)  Bewkk  V.  Wintfield,  3  P.  Wms.  268.  195  ;  2  N.  &  M.  285. 

(/)  Ante,  121,  122.  (0  Doe  d.  Jones  v.  Crouch,  2  Camp.  449. 

{g)  Godb.  188.  (/c)  1  Esp.  N.  P.  271. 

W  Doe  d.  Wetherell  v.  Bird,  6  C.  &  P.  (/)   Doe  d.  Rogers  v.  Price,  8  C.  B.  894. 
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Chapter  XII.  to  another  (w).     Where  by  agreement,  dated  1656,  between  the  lord 

-^—^ —  and   certain   tenants   of  customary  tenements   within  a  manor,   the 

tenants  covenanted  that  they,  their  heirs  or  assigns,  would  not  cut 
down,  sell  or  dispose  of  any  wood,  standing  or  growing,  or  thereafter 
to  stand  or  grow,  without  the  licence  of  the  lord;  and  the  lord  cove- 
nanted to  set  out  yearly,  upon  request  of  the  tenants,  sufficient  for  the  [ 
repairing  of  their  houses,  &c.,  and  other  necessary  uses  in  and  about  i 
the  said  tenements,  and  that  in  case  any  of  the  tenants,  their  heirs  or 
assigns,  should  plant  any  wood  upon  the  said  tenements,  it  should  be 
lawful  for  them  to  cut  down,  use  and  dispose  of  all  or  any  such  wood 
for  repairing  their  houses,  &c.,  or  for  any  other  their  necessary  uses, ! 
without  disturbance  of  the  lord ;  it  was  held,  that  a  defendant,  who 
was  a  tenant  of  one  of  the  customary  tenements  comprised  in  thei 
agreement,  was  not  entitled,  without  licence  of  the  lord,  to  cut  down! 
and  sell  wood,  which  had  been  planted  on  the  tenement  by  a  tenant 
since  the  agreement,  and  that  having  done  so,  the  lord  might  main- 
tain trover  against  her  for  the  wood  (w).    Where  the  bailiff  of  a  manor 
assigned  to  a  tenant  in  April,  piirsuant  to  the  terms  of  a  lease,  a  tree 
for  housebote,  and  was  discharged  in  July,  and  the  tenant  cut  down 
the  tree  in  October ;  it  was  held  to  be  a  sufficient  delivery ;  and  thai 
the  tenant  was  entitled  to  fell  the  tree  in  October  (o). 

(d)  Waste  as  to  Trees.  ! 

For  what  Pur-  A  tenant  who  is  answerable  for  waste  only,  may  cut  down  trees  fo:i 
be^cut  without  ^^^^  purposes  of  reparation  without  committing  waste,  either  whenj 
Waste.  the  damage  has  accrued  during  the  time  of  his  being  in  possession,  ii 

the  ordinary  course  of  decay,  or  where  the  premises  were  ruinous  a 
the  time  he  entered ;  but  if  the  decay  happened  by  his  default,  to  cu 
down  trees  to  do  the  repair  would  be  waste.     And  if  a  tenant,  havin: 
cut  down  trees  for  reparations,  sell  them,  and  afterwards  buy  thet 
again  and  employ  them  about  necessary  reparations,  it  is  waste  b 
the  sale(p):  so,  although  he  cut  for  repairs,  if  upon  turning  out  unf 
they  are  exchanged   for  others  which  are  so  applied  (q).     But  tb 
tenant  may  not  cut  timber  for  repairs,  which  his  lessor  has  covenante 
to  do(r).     It  is  not  waste  for  a  tenant  to  cut  timber  for  necessai 
botes  (s).     It  is  an   inseparable  incident  to  an   estate  tail,  that  tl 
tenant  shall  not  be  punishable  for  committing  waste  by  felling  timbe 
but  this  power  must  be  exercised  during  the  life  of  the  tenant  in  ta 
for  at  the  instant  of  his  death  it  ceases :  if,  therefore,  a  tenant  in  tf 
sell  trees,  growing  on  the  land,  the  vendee  must  cut  them  down  durii 

(m)   Goodiitle    d.  Luxmore  v.   Saville,   16  {q)  Simmons  v.  Norton,   7   Bing.  640; 

East,  87.  M.  &  P.  645. 

(n)  Blackett,  Bart.,  v.  Lowes,  2  M.  &  S.  (r)  Com.  Dig.  Pleader  (3  O),  14. 

494.  (.s)  Com.  Dig.  Pleader   (3  0),   12;    ( 

(o)  Courtneij  v.  Fisher,   4  Bing.   3;    12       Lit.  53;    Hob.  234;   Fitz.  N.  B.  59  (N 
Moo.  39.  Archdeacon  v.  Jenner,  Cro.  Eliz.  604. 

{p)  Co.  Lit.  53  b,  220.  \ 
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the  life  of  the  tenant  in  tail;  for  otherwise  they  will  descend  to  the  Chapter  XII. 
heir,  as  parcel  of  the  inheritance  {t).  ^^^'^-  <'• 

Cutting  down,  destroying  or  topping  all  trees  which  are  timber,  what  Acts 
either  by  the  general  law,  or  by  the  particular  custom  of  the  country,  ^™°""* '° 
is  waste ;  so  is  the  domg  of  any  act  which  has  the  effect  of  causing  a 
decay  of  the  wood  :  and  cutting  down  willows,  beech,  birch,  asp, 
maple,  or  any  trees  of  that  description,  which,  though  not  timber, 
afford  a  defence  or  shelter  for  the  house,  has  been  considered  destruc- 
tion. Upon  the  same  principle,  cutting  down  or  destroying  fruit-trees, 
growing  in  the  garden  or  orchard  is  waste ;  but  if  such  trees  grow 
upon  any  of  the  ground  which  the  tenant  holds  out  of  the  garden  or 
orchard,  it  is  not  waste  (u) :  and  it  has  been  laid  down,  that  suffering 
the  germins,  or  young  shoots  springing  from  trees  which  have  been 
felled,  to  be  destroyed  is  waste  {x) ;  and  that  if  it  be  done  after  pre- 
vious waste  in  felling  the  trees,  it  is  double  waste  (y).  Cutting  down 
willows  and  leaving  the  shoots  to  shoot  afresh,  has  been  held  not  to 
be  waste,  unless  they  are  a  shelter  to  the  house  or  a  support  to  the 
bank  of  a  stream  (2^).  In  most  places  tenants  may  cut  all  trees,  whe- 
ther timber  or  underwood,  which  have  under  the  denomination  of 
seasonable  wood  or  sylva  ccedua,  been  cut  within  twenty  years,  with- 
out being  guilty  of  waste  (a).  The  cutting  of  hornbeams,  hazels, 
willows,  sallows,  though  of  forty  years'  growth,  is  not  waste,  because 
they  will  never  become  timber  (^>).  In  some  counties,  especially  in 
Kent,  they  are  in  the  habit  of  cutting  down  wood  as  underwood,  at 
twenty-six,  twenty-eight  or  thirty  years,  and  which,  if  allowed  to 
grow,  would  become  most  valuable  timber.  If  trees  be  excepted  out 
of  a  demise,  waste  cannot  be  committed  by  cutting  them  down;  and 
therefore  ejectment  cannot  be  maintained  as  for  waste  thereby  com- 
mitted in  or  upon  the  demised  premises  (c). 


Sect.  8. — Fixtures  (d). 
(a)   Generalhj. 
The   word    "  fixtures"    is    used    by    different  writers    to    express  Meaning  of 
different  meanings,   but  it  is  always   applied  to    articles   of  a  per-  "  ^"'^^^^s-" 
sonal  nature  which  have  been   affixed  to  land  (e).     It  is   a  modern 
word,  and  is  not  to  be  found  in   the  Terms  de  la  Ley  (/).     In  its 
most  extensive    sense  it   means    anything  annexed   to  the   freehold 

(0  Cruise's  Dig.  tit.  2,  C.  I.  s.  33.  only  as  between  landlord  and  tenant,  but 

(«)  Co.  Lit.  53  a;  Id.,  note  (6).  also  as  between  other  persons,  is  most  ably 

{x)   2   Roll.    Abr.   825;    Gage   v.   Smith,  treated  of  in  Jmos  and  Ferard  on  Fixtures 

uoclb.  210.  (2nd  ed.),  to  which  frequent  reference  will 

(y)  Fitz.  N.  B.  59.  be  made. 

(«)  Phillips  V.  Smith,  14  M.  &  W.  589.  (e)  Amos  &   F.  I  ;    2  Smith,   L.  C.   144 

(«)  Godb.  4  ;  2  Roll.  Abr.  815.  (4th  ed.)  ;   Co.  Lit.  53  a. 

(ft)  Godb.  4,  jil.  6.  (/)    Wiltshear  v.  Cottrell,  1  E.  &  B.  674; 

(e)  Goodright  d.  Peters  v.  Vivian,  8  East,  Sheen  v.  Rickie,  5  M.  &  W.  175;   Elliott  v. 

190;   Doe  d.  Rogers  v.  Price,  8  C.  B.  894.  Bishop,  10  Exch.  507. 

{d)   The  law  of  fixtures  generally,   not 
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"Tenant's 
Fixtures." 


"  Landlord's 
Fixtures." 


What  are  not 
Fixtures. 


So  a  varnish  house  having  a  brick  foundation  h 


ig)  Lee  V.  Risdmi,  7  Taunt.  191  ;  2  Marsh. 
493  ;  llallen  v.  Riuider,  1  C,  M.  &  R.  2(J6; 
3  Tyr.  959  ;  Minshall  v.  Lloyd,  2  INI.  &  W. 
450,  459  ;  Walmsleii  v.  Milne,  7  C.  B.,  N.  S. 
115;  29  L.  J.,  C.  P.  97  ;  Mather  v.  Eraser, 
2  Kay  &  J.  536. 

{h)  Amos  &  F.  2  ;  Hallen  v.  Runder,  1 
C,  M.  &  R.  2()6;  3  Tyr.  959,  Parke,  B. ; 
Elliott  V.  Binhop,  10  Excli.  508. 

{i)  Post,  499. 


{k)  Post.  503. 
(Z)  Post,  506. 
(m)  Post,  500  (o). 
(»)   Ante,  125. 

(a)   Huntlei/  v.  Russell,  13  Q.  B.  572. 
(p)  ;?e.r  x.'otleij,  1  B.  &  Ad.  161. 
{(])    IVanshorough  v.  Maton,  4  A.  &  E.  88 
(r)   Dean  v.  Jllalley,  3  Esp.  11  ;  cited 
Elwes  V.  A/ai*',  3  East,  47  ;  Amos  &  F.  3 


Chapter  xil  in  such  a  manner  as  to  become  parcel  of  it.     Everything  substan-  i 

'— —  tially  and  permanently  affixed  to  the  soil  is  in  law  a  fixture  (g).     But  • 

as  between  landlord  and  tenant  it  has  generally  a  more  confined 
meaning  (A),  and  maybe  divided  into — 1.  Tenant's  fixtures  ;  2.  Land- 
lord's fixtures.  "  Tenant's  fixtures"  are  personal  chattels  annexed  to 
the  freehold  by  the  tenant  during  the  term,  either  for  the  purposes  of 
his  trade  (i)  or  for  mere  ornament  and  convenience  (k),  and  which  he 
has  a  right  to  sever  and  remove  during  the  term,  in  the  absence  of 
any  express  stipulation  (Z)  or  local  custom  (w)  to  the  contrary. 
"  Landlord's  fixtures"  are  those  put  up  by  the  landlord  before  or 
during  the  term,  or  by  any  previous  owner  or  tenant,  or  by  any  other 
person.  Also  such  fixtures  put  up  by  the  tenant  during  the  term  as  j 
the  tenant  has  no  right  to  remove.  All  these  constitute  part  of  the! 
freehold,  and  also  part  of  the  premises  demised.  In  a  more  confined 
sense  "  landlord's  fixtures"  mean  those  fixtures  which  are  on  the  pre- 
mises at  the  time  of  the  lease,  and  are  demised  therewith,  and  arei 
usually  specified  in  a  schedule  to  the  lease  or  agreement  (r«),  to  which 
may  be  added  such  erections  and  fixtures  subsequently  added  by  the 
tenant  which  he  is  not  entitled  to  remove  durino-  the  term. 

Sometimes  machinery  and  other  articles  and  even  buildings  may' 
be  so  erected  as  not  to  be  let  into  the  soil,  or  annexed  to  it  or  to  any 
building  in  such  a  manner  as  to  become  part  of  the  freehold,  or  to 
lose  their  chattel  character.     Barns,  granaries,  sheds  or  mills  erected 
upon  blocks,  rollers,  pattens,  pillars  or  plates,  resting  on  brickwork 
but  not  affixed  to  the  freehold  by  being  let  into  it,  or  united  to  it  bjj 
mortar,  nails  or  otherwise,  are  not  considered  as  fixtures,  but  only  asj 
chattels,  and  may  be  removed  by  a  tenant  during  his  term,  notwith 
standing  they  have  sunk  into  the  ground  by  their  own  weight  (o) 
A  wooden  windmill  resting  by  its  weight  on  a  brick  foundation  doe; 
not  constitute  part  of  the  freehold  (p).     So  a  wooden  barn  erected  b; 
a  tenant  on  a  foundation  of  brick  and  stone  let  into  the  ground,  bu 
the  barn  resting  upon  it  by  weight  alone,  is  a  mere  chattel  remov 
able  by  the  tenant  on  the  expiration  of  his  term,  and  for  which  h 
may  afterwards  maintain  trover  (g).     So  sheds   or  buildings  callei 
Dutch  barns,  having  a  foundation  of  brickwork  in  the  ground,  an' 
uprights  fixed  in  and  rising  from  the  brickwork,  and  supporting  th 
roof,  which  was  composed  of  tiles,  and  the  sides  open,  have  bee 
held  removable  (r). 
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into  the  ground,  and  a  cliimney  belonging  to  it,  upon  which  a  super-  Chapter  Xir, 
structure  of  wood  used  as  a  varnish  manufactory,  but  merely  placed       ^^^'^'  ^' 
upon  a  wooden  plate  laid   upon   the   brick  foundation,  may  be  re- 
moved (s).     So  with  respect  to  a  wooden  stable  standing  upon  blocks 
and  rollers,  or  a  shed  standing  upon  brickwork  let  into  the  ground  (t). 
A  rector  erected  in  the  garden  of  the  rectory  apart  from  the  rectory 
house  hothouses  about  seventy  feet  long,  and  between  ten  and  twenty 
feet  high.     They  consisted  of  a  frame  and  glasswork,  resting  in  brick 
walls  about  two  feet  high,  and  embedded  in  mortar  on  these  walls: — 
held,  that  he  or  his  executors,  in  a  reasonable  time  after  his  death, 
were  entitled  to  remove  them,  without  incurring  any  liability  as  for 
either  dilapidations  or  waste  (u).     Stills  set  in  brickwork  have  been 
j  considered  as  fixed  to  the  freehold,  though  vats  supported  by  and 
i  resting  on  brickwork  and  timber,  but  not  fixed  in  the  ground,  were 
j  not(aO-     Ifou  salt  pans  fixed  with  mortar  to  a  brick  floor,  with  fur- 
i  naces  under  them,  may  be  removed  by  the  lessees  of  salt  springs  (y) : 
but  where  a  lessee  of  salt  springs  was  to  pay  rent  according  to  the 
number  of  pans,  and  he  covenanted  to  deliver  up  all  works  erected  or 
I  to  be  erected,  at  the  end  of  the  term ;  it  was  held  that  he  could  not 
remove  iron  salt  pans  though  merely  resting  on  brickwork,  and  having 
j  iron  rings  in  their  sides,  by  which  they  were  occasionally  lifted  up  to 
i  be  repaired  (z).     Where  certain  jibs,  being  parts  of  a  machine,  had 
j  been  put  up  by  the  tenant  during  his  term,  and  were  capable  of  being 
I  removed  without  either  injuring  the  other  parts  of  the  machine  or  the 
building,  and  had  been  usually  valued  between  the  outgoing  and  in- 
coming tenant;   it  was  held  that  these  were  the  goods  and  chattels  of 
the  outgoing  tenant,  for  which  he  might  maintain  trover  (a).     In  all 
cases  of  this  description,  whatever  may  be  the  magnitude,  or  however 
substantial  the  nature  of  the  erection,  still  if  it  is  so  constructed  as 
not  to  be  actually  fastened  to  or  let  into  the  freehold,  the  tenant  may 
always  remove  it,  because  the  law  considers  it  as  a  mere  loose  and 
moveable  chattel  (6).     But  a  conservatory  erected  on  a  brick  founda- 
tion affixed  to  and  communicating  with  rooms  in  a  dwelling-house 
by  windows  and  doors  cannot  be  removed  by  a  tenant  for  years  who 
^erected  it  during  his   tenancy  (c).     So  a  veranda,  the  lower  part  of 
which  is  attached  to  posts  fixed  in  the  ground,  cannot  be  removed  {d). 

(s)  Penton  v.  Rohart,  4  Esp.  33  ;  2  East,  (a)  Davis  v.  Jones,  2  B.  &  A,  165  ;   Sun- 

J>8;  Amos  &  F.  39.  dertand  v.  Newton,  3  Sim.  4.30. 

(0  Fitzherhert  v.  Shaw,  1  H.  Blac.  258.  {b)   Amos  &   F.  43;    Hellawell  v.   East- 

iu)  Martin  v.  Roe,  7   E.  &   B.  237  ;    26  wood,  6  Excli.  312;   Huntley  v.  Russe/l,  13 

^•/•'  Q-  K-  129.  Q.  B.  572;    Wood  v.  Hewitt,  8  Q.  B.  913  ; 

{x)  Horn  V.  Baker,  9  East,  215  ;  2  Smith,  Wansborousrh  v.  Maton,  4  A.  &  E.  884  ;  Mar- 

i-  C.   161   (4th  ed);     but   see    Trappes  v.  tin  v.  Roe,'^l  E.  &  B.  237. 

//«r«er,  2  C.  &  M  .153  ;   3  Tyr.  603,  cited  6  (c)  Bucldand  v.  Butterfield,  2  Brod.  &  B. 

'^'^f^-  313.  54;   4  Moo.  440;  Amos  &  F.  76 ;  and  see 

(?/)  Lawton  v.  Salmon,  1  H.  Blac.  259,  n.  West  v.  Blakeway,  2  M.  &  G.  729  ;    3  Scott, 

(«)  Earl    of   Mansfield    v.   Blackburn,    6  N.  11.  218;  9  DowL  846. 

K'ng.,  N.  C.  426  ;   8  Scott,  720.  {d)  Pennj  v.  Broiu7i,  2  Stark.  403. 
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Chapter  XII.  So  farm  buildings  erected  by  a  tenant  for  agricultural  purposes,  and 

'—i —  which  cannot  be   removed  without  injury  to  the  freehold,  are  noti 

removable  (e).     So  it  has  been  decided  that  an  outgoing  tenant  has  \ 
no  right  to  remove  pillars  of  brick  and  mortar  built  on  a  dairy  floor; 
to  hold  pans,  although  such  pillars  are  not  let  into  the  ground  (/). 
It  is  necessary,  in  order  to  constitute  a  fixture,  that  the  article  in 
question  shoidd  be  let  into  or  united  to  the  land,  or  to  some  substance 
previously  connected  with  the  land.     It  is  not  enough   that  it  has 
been  laid  upon  the  land,  and  brought  into  contact  with  it ;  something 
more  than  mere  juxtaposition  is  required;  as,  that  the  soil  shall  have 
been  displaced  for  the  purpose  of  receiving  the  article,  or  that  the' 
chattel   should   be  cemented,  or  otherwise    fastened   to  some  fabric 
previously  attached  to  the  ground  {(/).     The  screwing  of  a  stocking-l 
frame  to  the  floor  to  keep  it  steady  will  not  make   it  a  fixture  (A)., 
Cotton  spinning  machines  called  "  mules,"  some  of  which  were  fixed' 
by  screws  to  the  wooden  floor,  and  some  by  screws  which  had  been 
sunk  into  holes  in  the  stone  flooring,  and  secured  by  molten  lead 
mereli/  to  steady  them  for  more  convenient  use  as  machines,  continue  tc 
be  chattels,  and   as   such  are  distrainable   for  rent(2).     Whether  £ 
machine  or  any  other  article  has  been  so  fixed  and  attached  to  th( 
freehold  as  to  become  parcel  of  it,  is  a  question  of  fact  depending  ot 
the  circumstances  of  each  case,  and  principally  on  two  circumstances 
first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the  house,  an( 
the  extent  to  which  it  is  united   to  them,  whether  it  can  easily  bii 
removed  integre,  salve  et  commode,  or  not,  without  injury  to  itself  o: 
the  fabric  of  the  building;  secondly,  on  the  object  and  purpose  of  th 
annexation,  whether  it  was  for  the  permanent   and  substantial  im 
provement  of  the  dwelling,  in  the  language  of  the  Civil  Law,  perpeti 
usus  causa,  or  in  that  of  the  Year  Book,  pur  un  profit  del  inherit 
ance  (A),  or  merely  for  a  temporary  purpose,  or  the  more  complet 
enjoyment  and  use  of  it  as  a  chattel  (I).     If  machines  be  attache 
slightly,  by  screws  or  otherwise,  so  as  to  be  capable  of  removal  witli 
out  the  least  injury  to  the  fabric  of  the  building  or  to  themselves,  an 
■     the  object  and  purpose  of  the   annexation  was,  not  to  improve  th 
inheritance,  but  merely   to  render  the  machines  steadier  and  moi 
capable  of  convenient  use  as  chattels,  they  do  not  become  "  fixture;- 
or  part  of  the  freehold,  any  more  than  a  carpet  would  be  which 
attached  to  the  floor  by  nails  for  the  purpose  of  keeping  it  stretchc 
out,  or  curtains,  looking-glasses,   pictures   and  other  matters  cf  t 
ornamental  nature,  which  have  been  slightly  attached  to  the  walls 

(e)  Elwes  v.  Maw,  3  East,  38;   2  Smith,  (//)    Trappes  v.  Harter,  2  Cr.  &  M.  17 

L.  C.  128,  144  (4th  ed.).  3  Tyr.  603,  cited  C  Exch.  313. 

(/)  Leach   V.    Thomas,    7    C.    &    P.   327,  (0   Helluwell  v.  Eastwood,  6  Exch.  2! 

Patteson,  J.  312. 

(g)  Amos  &  F.  2;    IVavshorough  v.  Ma-  (k)  20  Hen.  7,  c  13. 

ton,  4  A.  &  E.  884;  Huntley  v.  Rtcssell,   13  (0  Hellawell  v.  Eastwood,  6  Exch.  2! 

Q.  B.  572.  312.                                                              I 
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the  dwelling-house  as  furniture,  and  which  is  probably  the  reason  Chapter  XII 

Sect.  8. 


why  they  and  similar  articles  have  been  held  in  different  cases  to  be 
remov^able  {in).  Machines  so  attached  would  pass  to  the  executor  as 
chattels  rather  than  to  the  heir  as  part  of  the  freehold  {n).  Fixtures 
which  a  tenant  may  sever  from  the  freehold  and  take  away  during 
his  term  are  not  distrainable  for  rent  (o) :  but  machines  which  have 
not  been  sufficiently  annexed  to  constitute  them  part  of  the  freehold 
are  considered  as  mere  goods  and  chattels,  and  may  be  distrained  for 
rent(p). 

"  Questions  respecting  the  right  to  what  are  ordinarily  called  Between  what 
fixtures,  principally  arise  between  three  classes  of  persons: — 1st.  Be-  sons  Questions 
tween  different  descriptions  of  representatives  of  the  same  owner  of  ^^}°  Fixtures 
the  inheritance  ;  viz.,  between  his  heir  and  executor.  In  this  "first 
case,  i.  e.,  as  between  heir  and  executor,  the  rule  obtains  with  the 
most  rigour  in  favour  of  the  inheritance,  and  against  the  right  to 
disannex  therefrom,  and  to  consider  as  a  personal  chattel,  anything 
which  has  been  affixed  thereto.  2ndly.  Between  the  executors  of 
tenant  for  life  or  in  tail,  and  the  remainder-man  or  reversioner,  in 
which  case  the  right  to  fixtures  is  considered  more  favourably  for 
executors  than  in  the  preceding  case  between  heir  and  executor. 
The  3rd  case,  and  that  in  which  the  greatest  latitude  and  indulgence 
has  always  been  allowed  in  favour  of  the  claim  to  have  any  particular 
i  articles  considered  as  personal  chattels  as  against  the  claim  in  respect 
of  freehold  or  inheritance,  is  the  case  between  landlord  and  tenant"  (q). 
Hence  it  may  be  received  as  a  rule,  that  the  decisions  in  favour  of 
the  executors  of  tenants  for  life,  in  tail,  or  in  fee,  as  against  the  re- 
mainder-man, reversioner  or  heir,  may  in  general  be  applied  to  cases 
between  landlord  and  tenant,  and  are  to  be  considered  as  governing 
authorities  in  support  of  a  tenant's  rights  (r)- 

The  general  rule  of  law  respecting  fixtures  is,  that  whatever  is  fixed  General  Rule 
to  the  freehold  becomes  part  of  it,  and  is  subjected  to  the  same  rights  ^®  ^°  Fixtures, 
of  ])roperty  as  the  land  itself;  the  maxim  being  Quicquid  solo  plan- 
tatur,  solo  cedit{s).  But  the  presumption  that  that  which  is  annexed 
to  the  soil  becomes  part  of  the  soil,  may  be  rebutted  by  circumstances 
showing  the  intention  of  the  parties  to  the  contrary  (t).  Thus,  where 
a  chattel  has  been  annexed  by  its  owner  to  another's  freehold,  and 
may  without  injury  be  severed,  it  is  not  necessarily  to  be  inferred  from 
the  annexation  that  such  chattel  becomes  the  property  of  the  free- 

(m)  HeUaivell  v.  Eastwood,  6  Exch.  295.  (?•)  Amos  &  F.  28,  29,  73. 

(n)  Trappes  V.  Harfer,   2  Cr.  &;  M.   177;  (s)  Amos  &    F.   9  ;    Broom,    Max.   354, 

3  Tyr.  603  ;  cited  6  Exch.  313.  370  (3rd  ed.) ;  Minshall  v.  Lloijd,  2  M.  &  W. 

(0)   Dalton   v.    Whittem,    3   Q.    B.   961;  459;   Elliott  v.  Bishop,  \0  Exch.  501 ,  Mar-- 

Darby  v.  Harris,  1  Q.  B.  895  ;   ante,  379.  tin,   B. ;    Lancaster  v.  Eve,  5   C.  B.,   N.  S. 


(p)  Hellawell  v.  Eastwood,  6  Exch.  295,        720. 


513 

(?)  Per  cur.  in  Elwes  v.  Maw,  3  East,       28'l.  J.,  C.  P.  235. 
H ;  2  Smith,  L.  C.  128,  139,  4th  ed 


(0  Lancaster  v.  Eve,  5  C.  B.,  N.  S.  717; 
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Genera]  Rule 
as  to  Annexa- 
tions by  a  Te- 
nant. 


Chapter  XII.  holder.  Whether  in  a  particular  case  it  has  become  so  or  not,  may 
^^'^'^-  ^-  be  a  question  on  the  evidence;  and  the  jury  may  infer,  from  user  or 
other  circumstances,  an  a<2,reement,  when  the  chattel  was  annexed, 
that  the  orit;inal  owner  should  have  liberty  to  take  it  away  again  at 
any  time,  and  to  use  it  in  the  meantime  for  the  purposes  of  an  ease- 
ment (u).  When  the  owner  of  the  inheritance  annexes  thereto  fix- 
tures, (which  would  in  the  ordinary  case  of  landlord  and  tenant  be 
removable  by  the  latter  during  his  term,)  for  a  permanent  purpose, 
and  for  the  better  enjoyment  of  his  estate,  they  become  part  of  the 
freehold  (x).  The  principle  upon  which  the  rule,  of  law,  that  fixtures 
pass  with  the  soil,  is  relaxed  in  favour  of  trade,  has  no  apphcation 
where  the  parties  who  affix  the  machinery  are  themselves  owners  in 
fee  of  the  soil  ( ?/). 

The  general  rule  of  law,  with  respect  to  annexations  made  by  a 
tenant  during  the  continuance  of  his  term,  has  been  established  from 
a  very  remote  period,  and  may  still  be  regarded  as  the  rule  in  ordi- 
nary cases.  It  is,  that  whenever  the  tenant  has  affixed  anything  to 
the  demised  premises  during  his  term,  he  can  never  again  sever  it 
without  the  consent  of  his  landlord.  The  property,  by  being  annexed 
to  the  land,  immediately  belongs  to  the  freeholder;  the  tenant,  by 
making  it  part  of  the  freehold  is  considered  to  abandon  all  future  right 
to  it,  so  that  it  would  be  waste  in  him  to  remove  it  afterwards.  It 
therefore  falls  in  with  his  term,  and  comes  to  the  reversioner  as  pari 
of  the  land  (2). 

But  to  this  rule   there  are   important  exceptions  with  respect  t( 
fixtures  erected  by  the  tenant  for  mere  ornament   and  convenienci 
during  his  term  (a),  and  fixtures  erected  by  him  for  the  purposes  0 
his  trade  (J)  and  not  merely  for  agricultural  purposes  (c).     There*ar 
also  exceptions  created  by  statute  (c/).     Whether  the  tenant  be  fo 
life,  or  for  years,  or  from  year  to  year,  or  only  at  will,  makes  no  dil 
ference  with  respect  to  his  right  to  remove  fixtures :  nor  whether  h 
holds  under  a  lease  by  parol,  or  by  writing,  or  under  seal  (except  p 
to  any  stipulations  on  the  subject  therein  contained).     It  is  howev( 
to  be  observed,  that  every  case,  in  which  there  is  a  right  of  severing 
thing  from  the  freehold  by  virtue  of  the  law  of  fixtures,  is  considerc 
as  an  exception  to  the  general  rule  (e).     Fixtures  which  may  be  r 
moved  by  the  tenant  during  his  term,  constitute  part  of  the  freeho 
until  severed  therefrom  (/).     Until  so  severed  they  are  not  goods 


Exceptions  to 
General  Rule. 


(u)  Wood  V.  Heiveit,  8  Q.  B.  913;  Lan- 
caster V.  Eve,  5  C.  B.,  N.  S.  717. 

(.r)  Walmshnj  v.  Mibie,  7  C.  B.,  N.  S.  1 15  ; 
29  L.  J.,  C,  P.  97  ;  Fisher  v.  Dixon,  12  CI. 
&  F.  312. 

(ij)  Mather  v.  Fraser,  2  K.  &  J.  536. 

{z)  Amos  &  F.  19,  91;  Co.  Lit.  53  a; 
Herlackenden' s  case,  4  Co.  R.  64;  Elwes  v. 
Maw,  3  East,  51  j    2  Smith,  L.  C.  128,  144. 


(a)  Post,  503.  I 

(b)  Post,  499. 

(c)  Post,  502. 

(rf)  14  &  15  Vict.  c.  25,  s.  3  ;  post,  5 
(e)  Amos  &  F.  9 ;   Id.  xxxi ;    Buckh 

V.  Butterfcld,  2  Brod.  &  B.  54;  4  Moo.  4 
(/)  Lee  V.  Risdon,  7  Taunt.  188 ;  2  Mf.i  • 

495  ;  Ex  parte  Lloyd,  1  Mont.  &  Ayr.  5  . 

ante,  378,  379.  ' 
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chattels  for  which  trover  may  be  maintained  (^).     But  sometimes  a  Chapter  Xll. 
special  action  may  be  maintained  for  preventing  a  tenant  or  any  per-         ^^'^'  ' 


son  claiming  under  him  from  exercising  his  right  to  sever  and  remove 

the  fixtures  (/«)• 

The  exceptions  to  the  general  rule  as  to  fixtures  will  be  considered 
fully  under  the  following  heads,  viz.  : — 1.  Fixtures  for  purposes  of 
trade.  2.  Fixtures  for  agricultural  purposes.  3.  Fixtures  for  orna- 
ment and  convenience.  After  which,  4.  Contracts  respecting  fix- 
tures, o.  Removal  of  fixtures.  6.  Remedies  respecting  fixtures. 
And  lastly,  the  survey  and  valuation  of  dilapidations  and  fixtures 
durino"  or  at  the  end  of  a  tenancy. 

(b)  Fixtures  for  purposes  of  Trade. 
It  is  difficult  to  state  the  precise  extent  of  the  exception  in  favour  General  Nature 
of  the  removal  of  fixtures  put  up  for  the  purposes  of  trade,  so  as  to  °^^^^  ^c^'^^?' 

'■  '  -''■  tionin  13,  V  our 

afford  a  safe  guide  as  between  landlord  and   tenant  (i).     "The  old  of  Trade, 
cases  upon  this  subject  leant  to  consider  as  realty  whatever  was  an- 
nexed to  the  freehold  by  the  occupier;  but  in  modern  times  the  lean- 
ing has  always  been  the  other  way,  in  favour  of  the  tenant,  in  support 
of  the  interests  of  trade,  which  is   become   the   pillar  of  the  state. 
What  tenant  will  lay  out  his  money  in  costly  improvements  of  the 
land,  if  he  must  leave  everything  behind  him  which  can  be  said  to  be 
annexed  to  it  !     Shall  it  be  said  that  the  great  gardeners  and  nursery- 
men in  the  neighbourhood  of  the  metropolis,  who  expend  thousands 
of  pounds  in  the  erection  of  greenhouses,  hothouses,  &c.,  are  obliged 
to  leave  all  these  things  upon  the  premises,  when  it  is  notorious  that 
they  are  even  permitted  to   remove  trees,  or  such  as  are  likely  to 
become  such,  by  the  thousand,  in  the  necessary  course  of  their  trade? 
If  it  were  otherwise,  the  very  object  of  their  holding  would  be  de- 
feated" (k).     The  reason  which  induced  the  courts  to  relax  the  strict- 
ness of  the  old  rules  of  law,  and  to  admit  an  innovation  in  this  par- 
ticular instance,  was,  that  the  commercial  interests  of  the  country 
might  be  advanced,  by  the  encouragement  given  to  tenants  to  employ 
their  capital  in  making  improvements  for  carrying  on  trade,  with  the 
certainty  of  having  the  benefit  of  their  expenditure  secured  to  them 
at  the  end  of  their  terms :  the  benefit  of  the  public  may  be  regarded 
as  the  principal  object  of  the  law  in  bestowing  this  indulgence  (0- 
Whenever  the  following  circumstances  concur  (and  sometimes  when 
they  do  not  all  concur  {m) )  the  tenant  may  remove  the  article  :  viz. 
things  which  a  tenant  has  fixed  to  the  freehold  for  the  purposes  of 

(g)  Green  v.  Cnles,  2  Wms.  Saund.  259  c,  (i)  Amos  &  F.  48. 

note  (r)  (6th  ed.) ;   Macintosh  v.    Trotter,  3  (k)   Per  cur.  in  Penton  v.  Rohart,  2  East, 

M.  &  W.  184;  Rnffey  v.  Henderson,  17  Q.  B.  88;  Lawton  v.  Lawton,  3  Atk.  U;   Dean  v. 

574;   Wilde  v.  Waters,  16  C.  B.  637.  Allalley,  3  Esp.  11 ;   Amos  &  F.  37. 

V')  The  London  and  Westminster  Loan  and  {I)  Amos  &  F.  32;  Lawton  V.  Lawton,  3 

Discount  Co.  {Limited)  v.  Drake,   6  C.  B.,  Atk.  14,  16. 

N.  S.  798,  811  i  28  L.  J.,  C.  P.  297.  (m)  Amos  &  F.  49. 
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TRADE  FIXTURES. 


Decisions  as 
to  Trade  Fix- 
tures. 


Chapter  XII.  trade  or  manufacture  may  be  taken  away  by  him  during  his  term 
'—^ —  whenever  the  removal  is  not  contrary  to  any  express  or  imphed  stipu- 
lation in  his  lease  or  agreement  (??)>  or  the  custom  of  the  country  (o), 
and  the  articles  were  of  a  perfect  chattel  nature  before  they  were  put 
up,  or  have  in  substance  that  character  independently  of  their  union  | 
with  the  soil,  and  may  be  removed  without  material  injury  to  -the 
freehold,  and   without  losing  their  essential  character   or  value  (p). 
Thus  if  a  lessee  for  years  set  up  a  furnace  for  his  advantage,  or  a 
dyer  make  his  vats  and  vessels  to  occupy  his  occupation  {'^ pour  occu- 
jrier  son  occvpation'')  during  the  term,  he  may  remove  them :  and  so 
of  a    baker  (5').     So  a  soap  boiler,  who  for  the  convenience  of  his 
trade  puts  up  vats,  coppers,  tables  and  partitions,  may  remove  them 
during  his  term  ;  or  they  may  be  taken  under  an  execution  against 
him  (r).     So  a  fire-engine  or  steam-engine  set  up  by  a  tenant  for  the 
purpose  of  working  a  colliery  may  be  removed  by  him  during  the 
term  (s).     Salt-pans  erected  by  a  tenant  for  the  purpose  of  working- 
salt-works  let  to  him  may  be  removed  during  the  term;  but  it  would 
be  otherwise  as  between  the  heir  and  executor  of  a  tenant  in  fee  {t) : 
or  where  there  is  an  express  covenant  to    leave  the  salt-works   in 
good  repair  at  the  end  of  the  term  {u).     "  Coppers  and  all  sorts  ol 
brewing  vessels  cannot  possibly  be  used  without  being  as  much  fixec 
as  fire-engines ;   and,  in  brewhouses   especially,  pipes   must   be   laic 
through  the  walls  and  supported  by  the  walls ;  and  yet,  notwithstandint 
this,  as  they  are  laid  for  the  convenience  of  trade,  landlords  will  no 
be  allowed  to  retain  them"  (x) ;  or  rather  it  should  be  said,  the  tenant 
may  remove  them  during  their  tenancy.     Though  a  building  may  b 
raised  on  a  brick  foundation,  and  have  a  brick  chimney,  yet  if  th 
erection  on  such  foundation  is  of  wood,  and  the  building  used  for  th 
purpose  of  trade  or  manufacture,  the  tenant  may  remove  it  before  or  8L| 
the  end  of  his  term  (z).  A  steam-engine,  to  which  a  chimney  necessaril 
belonged,  has  been  held  to  be  removable  (a).     Where  trustees,  seise 
under  a  devise  in  fee  of  a  farm,  leased  to  defendant  (one  of  then 
selves)  for  a  term,  and  afterwards,  in  the  character  of  trustees  onl; 
conveyed  the  land  to  plaintiff  in  fee,  with  all  fixtures ;  it  was  hei 
that  defendant,  being  a  party  to  the  conveyance,  could  not,  after  tl 
conveyance,  under  the  general  law  or  custom  of  the  country,  remo" 


(n)  Post,  506—509. 

(o)  Culling  V.  TiiffiiaU,  Bull.  N.  P.  34; 
Weiherell  v.  Howelh,  1  Camp.  227  ;  Davis 
V.  Jo7)es,  2  B.  &  A.  165  ;  Amos  &  F.  44 ; 
ante,  469,  477. 

ip)  Amos  &  F.  33,  48,  341,  342  ;  Fisher 
V.  Dixon,  12  CI.  &  Fin.  312. 

(q)  Year  Bk.,  20  Hen.  7,  pi.  13;  Amos 
&  F.  23. 

(r)  Poole's  case,  1  Salk.  368;  Amos  &  F. 
27,  339. 

(s)  Latvian  v.  Lawton,    3   Atk.   13;    Ld. 


Dudley  v.  Ld.  Waide,  Ambler,  114;   Bi 
N.  P.  34;   Amos  &  F.  29.  34,  339. 

(0  Lawton  v.  Salmon,  1  H.  Blac.  259, ' 
3  Atk.  16,  S.  C;  Amos  &  F.  30,  339. 

(?/)    Earl  of  Mansfield   v.   Blackburne, 
Bing.,  N.  C.  426. 

(r)  Per  Lord  Hardwicke,  C,  in  Lam 
V.  Lawton,  3  Atk.  15, 

{z  )  Pcnton  V.  Roharf,  2  East,  88  ;  4  E 
33. 

(a)    Ld.  Dudlei/  v.  Ld.   Warde,  Amb 
114;    Bull.  N.  P.' 34. 
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at  the  expiration  of  his  term  farm  machinery  annexed  to  the  land,  Chapter  XI  I. 

iind  that  he  was  therefore  hable  to  phuntiff,  who  had  demised  to  M.,        ^^^^'  ^' 

in  case  for  injury  to  the  reversion,  for  removing  staddles  built  into 

the  land  for  the  j)urpose  of  supporting  ricks,  and  a  threshing  machine 

attached  by  bolts  and  screws  to  pillars  fixed  in  the  land,  assuming 

that  he  might  have  removed  them  if  they  had  been  placed  there  by 

himself,  and  he  had  not  joined  in  the  conveyance ;  that  a  granary 

resting  by  its  mere  weight  on  staddles   built  into  the  land   was  a 

chattel,  and  would  not  be  a  fixture  in  the  ordinary  sense  of  the  word, 

though  it  might  pass  by  that  word  if,  from  the  rest  of  the  conveyance, 

an  intention  ai)peared  of  comprehending  farm  machinery  in  general  : 

but  that,  even  then,  plaintiff  could  not  recover  against  defendant  for 

tarrying  it  away,  either  as  for  an  injury  to  the  reversion  in  the  land,  the 

chattel  not  being  part  of  such  reversion,  or  in  trover,  M.  being  entitled 

to  the  exclusive  possession  of  the  chattel  (b).    The  principle  in  favour  of 

buildings  erected  for  the   purposes  of  trade   has  been  extended   to 

many  buildings  which  come  by  no  means  strictly  under  the  term  (c) : 

thus  in  the  famous  case  of  the  cider-mill,  although  the  mill  was  put 

up  in  part  for  the  enjoyment  of  the  real  estate,  yet  as  the  making  of 

cider  was  a  species  of  trade,  the  mill  was  considered  to  fall  within  the 

general  exception   in  favour  of  trade  fixtures  (d) ;  but  that  case  has 

recently  been  disapproved  of  by  the  House  of  Lords,  and  is  not  to  be 

■eliedon(e).     In  the  case  of  fire-engines  and  steam-engines  in  col- 

ieries,  it  was  held  that  the  getting  and  vending  the  coals  so  far  par- 

ook  of  the  nature  of  a  trade,  that  the  engines  employed  in  the  col- 

ieries  might  be  deemed  trading  erections  (/).     But  it  has  not  yet 

peen  decided  that  a  tenant  may   remove   substantial  and  extensive 

additions  to  the  premises,  although  he  has  built  them  exclusively  for 

he  convenience  of  trade — such  as  lime,  pottery  or  brick-kilns,  wind 

)r  water-mills,  workshops,  storehouses,  furnaces  and  flues  of  smelting 

md  glass-houses,  stoves   and    floors  of  smelting-houses,  and  other 

;rections   of  the   like  description  (^).      The   distinction  is  between 

mildings  of  a  permanent  nature  and  machinery  and  fixtures  erected 

or  the  purposes  of  trade,  the  latter  being  removable,  but  the  former 

iot(/0.     It  seems  that  the  14  &  15  Vict.  c.  25,  s.  3,  does  not  extend 

0  buildings  erected  only  for  the  purposes'  of  trade  {i).     A  reversionary 

nterest   in  trade    fixtures  will  pass  to  a  purchaser  under   a   parol 

agreement  (J). 

(b)  mUshear  v.  CottreU,  1  E.  &  B.  674.       Dudleii  v.  Ld.  Warde,  Ambl.  114  ;  Bull.  N.  P. 

(c)  Amos  cSj  F.  64—70.  34 ;  Minshall  v.  Llot/d,  2  M.  &  W.  450. 
{d)  Lawton  v.  Lawton,  3  Atk.  14.  (g)  Amos  &  F.  340. 

(e)  Fisher  v.  Dhon,  12  CI.  &  Fin.  312;  {h)   Whilehead  v.  Bennett,  27  L.  J.,  Ch. 

ialmsley  v.  Milne,  7  C.  B.,  N.  S.  1 15  ;    29        474  ;  Foley  v.  Addenhrooke,  13  M.  &  W.  174. 

"ff\r  ^'  ^''*  (0   Post,  502. 

{J)  Lawton  v.  Laivton,  3  Atk.  14;   Ld.  (j)  Petrie  v.  Dawson,  2  C.  &  K.  138, 
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Chapter  XII.  (c)  Fixtures  for  Agricultural  Purposes. 

Sect.  8, 
By  14  &  15  Vict.  c.  25,  s.  3,  "  if  any  tenant  of  a  farm  or  land  shall, 

^Temove^'^^*  after  the  passing  of  this  act  (/«),  witli  the  consent  in  writing  of  the  land- 
under  14  &  15    lord  for  the  time  being,  at  his  own  cost  and  expense,  erect  any  farm- 
0,  s.  .  |j^i|jjj^gj5^  either  detached  or  otherwise,  or  put  up  any  other  building, 
engine  or  machinery,  either  for  agricultural  purposes  or  for  the  pur- 
poses of  trade  and  agriculture  (which  shall  not  have  been  erected  or 
put  up  in  pursuance  of  some  obligation  in  that  behalf),  then  all  such 
buildings,  engines  and  machinery  shall  be  the  property  of  the  tenant, 
and  shall  be  removable  by  him  notwithstanding  the  same  may  consist 
of  separate  buildings,  or  that  the  same  or  any  part  thereof  may  be 
built  in  or  permanently  fixed  to  the  soil,  so  as  the  tenant  making  any 
such  removal  do  not  in  anywise  injure  the  land  or  buildings  belong-' 
ing  to  the  landlord,  or  otherwise  do  put  the  same  in  like  plight  and 
condition,  or  as  good  plight  and  condition,  as  the  same  were  in  before! 
the  erection  of  anything  so  removed :  provided,  nevertheless,  that  no 
tenant  shall,  under  the  provision  last  aforesaid,  be  entitled  to  remove 
any  such  matter  or  thing  as  aforesaid  without  first  giving  to  the  land- 
lord or  his  agent  one  month's  previous  notice  in  writing  of  his  inten- 
tion so  to  do ;  and  thereupon  it  shall  be  lawful  for  the  landlord,  oi 
his  agent  on  his  authority,  to  elect  to  purchase  the  matters  and  thing; 
so  proposed  to  be  removed,  or  any  of  them,  and  the  right  to  remove 
the  same  shall  thereby  cease,  and  the  same  shall  belong  to  the  land 
lord  ;  and  the  value  thereof  shall,  be  ascertained  and  determined  b; 
two  referees,  one  to  be  chosen  by  each  party,  or  by  an  umpire  to  b 
named  by  such  referees,  and  shall  be  paid  or  allowed  in  account  b 
the  landlord  who  shall  have  so  elected  to  purchase  the  same."     It  i 
to  be  observed  that  this  enactment  is  confined  to  buildings,  engine 
and  machinery  erected  or  put  up  by  the  tenant  at  his  own  cost  an 
expense,  either  for  agricultural  purposes,  or  for  the  purposes  of  trad 
and  agriculture,  with  the  previous  consent  in  writing  of  the  landlord  (/ 
and  with  respect  to  which  the  tenant  has  given  to  the  landlord  or  h 
agent  one  calendar  month's  previous  notice  in  writing  of  his  intentic 
to  remove  them  during  the  tenancy  {I).     It  is  the  tenant's  own  foil 
negligence  or  ignorance  (for  which  he  must  generally  suffer  the  coi 
sequences),  or  a  deliberate  act  on  his  part,  if  he  erect  any  such  buili 
ing,  engine  or  machinery  without  first  obtaining  the  landlord's  writt( 
consent :  so  if  he  omit  to  give  one  calendar  month's  notice  in  writii 
before  the  expiration  of  his  tenancy  to  the  landlord  or  his  agent 
his  intention  to  remove  any  building,  engine  or  machinery  erect 
with  such  consent  as  aforesaid.     But  the  enactment  does  not  apf 
to  buildings,  engines  or  machinery  erected  solely  for  the  purposes 

(k)  24th  July,  1851. 

(/}  See  Forms  of  Consent  and  Notice,  post,  Chap.  XXX. 
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trade;   nor  to  articles  affixed   for  mere  ornament  and  convenience  Chapter xii. 
durino-  the  term.  ^^^'    — 


Independently  of  the  above  act,  the  privilege  established  in  favour  At  Common 
of  tenants  in  trade  does  not  extend  to  agricultural  tenants,  so  as  to  ^'"' 
entitle  them  to  remove  things  which  they  have  erected  for  the  purposes 
of  husbandry ;  even  though  the  premises  be  left  in  exactly  the  same 
state  as  upon  the  tenant's  entry  {m).  Therefore  a  tenant  in  agriculture, 
who  erected  at  his  own  expense,  and  for  the  more  necessary  and 
convenient  occupation  of  his  farm,  a  beast-house,  carpenter's  shop, 
fuel-house,  cart-house,  pump-house  and  fold-yard  wall,  which  build- 
ings were  of  brick  and  mortar,  and  tiled,  and  let  into  the  ground, 
could  not  remove  the  same,  even  during  his  term,  and  although  he 
thereby  left  the  premises  in  the  same  state  as  when  he  entered.  The 
court  clearly  considered  that  there  was  a  distinction  between  annex- 
ations to  the  freehold  for  the  purposes  of  trade,  and  those  made  for 
the  purposes  of  agriculture,  and  better  enjoying  the  immediate  profits 
of  the  land,  in  favour  of  the  tenant's  right  to  remove  the  former  (m). 

Although  an  agricultural  tenant  cannot  remove  articles  which  are  Summary  of 
strictly  of  an  agricultural  nature,  yet,  if  the  object  and  purpose  of  the  rlmoved^at^ 
erections  relate  partly  to  trade  of  any  description,  the  tenant  may  Common  Law. 
remove  them  (n) ;  thus  cider-mills  (o),  machinery  for  working  mines 
and  collieries  (p),  and  salt-pans  (q),  have  been  considered  removable : 
nurserymen  have  been   allowed  to  remove   trees  and  shrubs  which 
they  have  planted  for  the  purposes  of  sale  (r),  but  not  to  plough  up 
strawberry  beds  out  of  the  ordinary  course  of  management  of  the 
nursery-ground  (s) :  and  it  would  seem  that  they  cannot  remove  hot- 
houses, greenhouses,  forcing-pits  and  erections  of  that  description  (t), 
otherwise  than  as  allowed  by  the  14  &  15  Vict.  c.  25,  s.  3{u).     In 
no  case  can  private  persons  sell  or  remove  fruit-trees,  although  planted 
by  themselves  (y) ;    nor  hedges,   nor  flowers,  nor  even  a  border  or 
edging  of  box  {x). 

(d)  Fixtures  for  Ornament  and  Convenience. 
Articles  put  up  for  ornament  and  convenience  during  the  term  have  What  Erec- 
been  long  allowed  to  be  taken  away  by  the  tenant  at  the  expiration  j,*,""  ^  or'^Con-  " 

of  his  lease.     They  are  considered  rather  as  articles  of  fixed  furniture,  venience  may 

r     ,•,■  11-  •  1  p    1      1  be  removed, 

or  01  utility  and  domestic  convenience,  than  as  parts  or  the  house  or 

{m)  Elwes  v.  Maiv,  3  East,  38;   2  Smith,  note;   Amos  &  F.  36,  343. 

L.  C.  128,  144  (4th  ed.);  Amos  &  F.  50—  (r)   Wardell  v.  Usher,  3  Scott,  N.R.  50&; 

63, 343  ;    fVilUams  v.  Williams,  12  East,  209.  Amos  &  F.  68,  343. 

(n)  Amos  &  F.  64—70,  343.  (s)    Wetherell  v.  Howells,  1   Camp.  227; 

(o)  3  Atk.    14;    disapproved   of  by   the  Amos  &  F.  69,  343. 

House  of  Lords  in  Fisher  v.  Dixon,  12  CI.  {t)  Amos  &  F.  70,  343. 

&  Fin.  312;    Walmsley  v.  Milne,  7  C.  B.,  (m)  Ante,  502. 

N.  S.  115;   29  L.  J.,  C.  P.  97.  (v)    IVyndham   v.    Way,    4    Taunt.    316. 

{p)  Lawton  V.  Lawlon,  3   Atk.  13;    Ld.  Hpath,  J.;    Com.  Dig.  tit.  Waste  (D  3); 

Dudley  V.  Ld.  Warde,  Ambler,   113;   Bull.  Amos  &  F.  69,  344. 

^'-  P.  34;  Amos  &  F.  64,  343.  (j-)  Empson  v.  Soden,  4  B.  &  Ad.  655  i 

(?)  Lawton  v.   Salmon,   1    H.  Blac.   260,  Amos  &  F.  70. 
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Chapter  XII.  freeliold  (5) ;  unless,  indeed,  the  tenant  leaves  them  annexed  to  the 

'— —  premises  after  the  exj)iration  of  his  term  {t).     Instances   are  to  be 

found  as  far  back  as  the  Year  Books  (z<);  but  the  relaxation  of  the 
general  rule  in  these  instances  is  an  indulgence,  which  is  an  exception 
only,  and  though  to  be  fairly  considered  is  not  to  be  extended  {x). 
It  is  a  privilege  of  a  more  limited  nature  than  that  in  respect  of  trade 
fixtures  (y),  although  such  distinction  does  not  appear  to  have  been 
taken  in  many  of  the  early  cases  (z).  The  principle  upon  which  this 
exception  to  the  general  rule  is  founded  appears  to  be,  that,  as  annex- 
ations of  this  nature  must  be  generally  designed  for  temporary  pur- 
poses only,  it  would  greatly  incommode  tenants  in  the  enjoyment  of 
their  estates,  if  by  every  slight  attachment  to  the  freehold  the  pro- 
perty should  be  immediately  changed,  and  pass  over  to  the  rever- 
sioner (a).  Fixtures  for  ornament  or  convenience  cannot  be  removed 
where  the  erections  may  be  deemed  a  permanent  improvement,  and 
cannot  be  conveniently  detached  and  removed  without  material  injury 
or  damage  to  the  house  or  freehold  :  thus,  a  conservatory  erected  on 
a  brick  foundation,  affixed  to,  and  communicating  with  rooms  in,  a 
dwelling-house,  by  windows  and  doors,  may  not  be  removed  by  a 
tenant  for  years,  who  has  erected  it- during  his  tenancy;  although  he 
has  a  reversion  in  fee  after  the  death  of  his  lessor  (b).  So  a  veranda, 
the  latter  part  of  which  is  attached  to  posts  fixed  in  the  ground,  may 
not  be  removed  (c).  And  upon  the  same  principle  it  has  been  held, 
that  ranges,  ovens  and  set  pots,  affixed  to  a  house  built  by  the  person 
against  whom  an  execution  has  issued,  cannot  be  taken  by  the  sheriff 
under  a  writ  of  fi.  fa.  (d).  Window-sashes,  which  are  neither  hung 
nor  beaded  into  the  frames,  but  merely  fastened  by  laths,  nailed 
across  the  frames  to  prevent  their  falling  out,  are  not  fixed  to  the 
freehold  (e) :  so  a  pump  erected  by  a  tenant  during  his  term,  and  very 
slightly  affixed  to  the  freehold,  is  removable  as  a  tenant's  fixture  (/). 
A.  bequeathed  his  leasehold  messuage,  with  the  grates,  stoves,  cop- 
pers, locks,  bolts,  keys,  bells,  and  other  fixtures  and  fixed  furniture, 
to  V.  for  life ;  and  the  household  goods,  furniture,  plate,  linen,  china, 
books,  wines  and  liquors,  and  other  properties  in  the  messuage,  not 
being  comprehended  under  the  preceding  terms  fixtures  and  fixed 
furniture,   to  V.  absolutely;    there   were  in   the  messuage  looking- 

(4)  Amos  &  F.  71—93,  31.0—342  ;  Birch  (a)  Amos  &  F.  83. 

V.  Dawson,  2  A.  &  E.  37.  (i)  Dnckland  v.  Butterfield,  2  Brod.  &  B 

(O  Li/(h  V.  Russell,  1   B.  &  Ad.  3!)4.  54;  4  Moo.  41-0;    Jf'est  v.  Blakcway,  2  M 

{u)  s'lleo.  7,  12;    21  Hen.  7,  26;   Day  &  G.  72!) ;  3  Scott,  N.  R.  218  ;  9  Dowl.  81C 
V.  Austin.  Owen,  70;   Cro.  Eliz.  374.  (e)  Penrij  v.  Brown,  2  Stark.  403. 

(r)  Per  Dallas,  C.  J  ,  in  Bucldand  v.  But-  \d)    n'yrnie  v.  Ligleby,  5  B.  &  A.  625  , 

terfield,  2   Brod.  &   B.  54 ;    4   Moo.  440 ;  D.  &  R.  247. 
Amos  &  F.  93.  (e)  Rex  v.  Hedges,  1   Leach,  C.  C.  201 

(;/)   Ihickland  v.  Butterfield,  supra;   Leach  2  East,  P.  C.  590,  n. 
V.  Thomas,  7  C.  &  P.  327.  (/)   Griimes  v.  Botveren,  6Bing.  437  ; 

(z)  Beck  v.Rebow,  1  P.Wms.  94  j  Squier  M.  &  P.  143. 
V.  Mayer,  2  Freem.  249.  I 
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iglasses  standing  on  chimney-pieces  and  nailed  to   the  wall;  and  a  Chapter  Xii. 

book-case  standing  on  (but  not  fastened  to)  brackets  and  screwed  to  ^^^'    — 

the  wall;  it  was  held,  that  V.  took  only  a  life  interest  in  these  (^). 
Erections  of  the  description  above  mentioned  also  cannot  be  removed, 
if  the  removal  would  be  of  such  a  nature  as  to  constitute  waste,  or  if 
the  premises  could  not  be  left  in  the  same  state  as  before  the  removal; 
|at  least  the  contrary  of  this  was  assigned  by  Lord  Mansfield  as  a 
{ground  for  removal,  although  the  principle  has  not  been  adverted  to 
lin  more  modern  decisions  (h). 

The  articles  for  ornament  and  convenience,  which  have  been  held  Summary  of 
to  be  removable,  are :  — hangings,  tapestry  and  pier  glasses,  whether  J^gmivedf  ^^ 
nailed  to   the   walls  or  panels,  or  put  up  in  lieu   of  panels  (z),  cor- 
aices(A);    marble    or   other    ornamental  chimney-pieces  (Z) ;    marble 
slabs  {m) ;    window    blinds  (n) ;    wainscot    fixed    to    the    walls    by 
screws  (o) ;    grates,    ranges    and    stoves,    although    fixed    in   brick- 
work (^);  iron  backs  to  chimneys  (g') ;  beds  fastened  to  the  walls  or 
veiling  (r) ;    fixed    tables  (s);    furnaces    and  coppers  (0;     pumps  (m); 
nash-tubs  and  fixed  water-tubs  (a:) ;  coffee  and  malt-mills  (  t/)  ;  cup- 
Doards  fixed  with  hold-fasts  (z) ;  book-cases  standing  on  brackets  and 
crewed  to  the  walls  (a) ;  clock-cases  (&) ;  iron  ovens  and  the  like  (c). 
t  must,  however,  be  remarked,  that  things  can  be  removed  only 
ivhen  the  separation  will  occasion  but  little  or  no  damage  to  the  free- 
jiold  or  to  the  articles  removed  (<Z),     The  question  whether  a  fixture 
■an  be  removed  by  a  tenant  without  substantial  injury  to  the  premises 
^  a  question  for  the  jury,  upon  an  issue  whether  the  fixture  is  remov- 
.ble  or  not  by  law,     A  plea  to  an  action  by  a  landlord  against  his 
enant  for  removing  a  cornice,  stated  that  it  was  the  property  of  the 
lefendant ;  that  it  was  fixed  up  by  him  with  screws  only,  for  the 


(g)  Birch  V.  Dawson,  2  A.  &  E.  37  ;  4N. 
:  M.  22 ;  6  C.  &  P.  658. 

(/i)  Lau!t07i  V.  Salmon,  1  H.  Blac.  259,  n. ; 

Atk.  16,  n. ;  Amos  &  F.  88. 

(i)  Squier  v.  Mayer,  2  Freem.  249  ;  2  Eq. 

as.  Abr.  430 ;  Beck  v.  Rebow,  1  P.  Wms. 

1;  Elwes  v.  Maw,  3  East,  53;   2  Smith, 

•  C.  128  (4th  ed.)  ;   Buchland  v.  Butterfield, 

Bred.  &  B.  54  ;  4  Moo.  440 ;  Amos  &  F. 
2. 

ff)  Acerxjx.  Cheslyn,  3  A.  &  E.  75 ;  5  N. 

-M.  370. 

(0  Lawlon  V.  Lawton,  3  Atk.  15;   Lawton 

■  Salmon,  1  H.  Blac.  260,  n. ;  Allen  v.  Allen, 

jfoseley,  113;   Leach  v.  Thomas,  7  C.  &  P. 

27;  Bishop  v.  Elliott  (in  error),  11  Exch. 

20—122;  Amos  &  F.  86,  341. 

(m)  Allen  V.  Allen,  Moseley,  112;  Amos 

F-  249,  341. 

(n)  Amos  &  F.  341. 

(o)  Lawton  v.  Lawton,  3  Atk.  15  ;  Ex 
trie  Quincey,  1  Atk.  477  ;  Ld.  Dudley  v. 
d.  Warde,  Ambler,  113;  Lee  v.  Risdon,  7 
aunt.  191;  Amos  &  F.  341  ;  but  see  Id. 
'.  note  (6). 


(p)  Lee  V.  Risdon,  7  Taunt.  191  ;  Rex  v. 
Inhabs.  of  St.  Dunstan's,  4  B.  &  C.  686; 
Amos  &  F.  76. 

(q)  Harvey  v.  Harvey,  2  Stra.  1141 ;  Amos 
&  F.  74. 

(r)  Ex  parte  Quincey,  1  Atk.  477. 

\s)  Amos  &  F.  187,  342. 

(t)  Squier  v.  Mayer,  2  Freem.  249  ;  Amos 
&  F.  72. 

(m)  Grymes  v.  Boweren,  6  Bing.  437;  4 
M.  &  P.  143  ;  Amos  &c  F.  80. 

(x)  Amos  &  F.  342. 

(y)  R.  V.  Inhabs.  of  Londonthorpe,  6  T.  R. 
379;   Amos  &  F.  76,  note  (a);   Id.  342. 

(z)  Rex  V.  Inhabs.  of  St.  Dunstan's,  4  B. 
&  C.  686;  Amos  &  F.  76,  note  (a),  342. 

(a)  Birch  v.  Dawson,  2  A.  &  E.  37 ;  4  N. 
&  xM.  22  ;   6  C.  &  P.  658. 

(i)  Amos  &  F.  187,  342. 

{c)  Winn  v.  Ingleby,  5  B.  &  A.  625 ;  Amos 
&  F.  185,  342. 

{d)  Avery  v.  Cheslyn,  3  A.  &  E.  75  ;  5  N. 
&  M.  370  ;  Leach  v.  Thomas,  7  C.  &  P.  327 ; 
Amos  &  F.  88,  92,  341,  342. 
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Chapter  XII.  purpose  of  ornament;  that  he  carefully  removed  it  during  the  term 

. ' doing  no  unnecessary  damage;  and  that  he  repaired  all  the  damao-e 

done.  The  replication  stated  that  it  was  affixed  to  the  freehold  of 
the  house,  and  was  not  removable  by  law.  Issue  on  that  question: — 
held,  that  it  was  not  a  misdirection  to  leave  it  to  the  jury  to  say 
whether  they  were  of  opinion  that  the  cornice  was  ornamental,  and 
was  so  affixed  to  the  freehold  that  it  could  be  removed  without  sub- 
stantial injury;  and  that  if  they  thought  so,  and  that  it  had  been  so 
removed,  the  tenant  had  a  right  to  remove  it.  The  question  whether 
removable  by  law  or  not  is  a  mixed  question  of  law  and  fact(e).  U 
the  damages  caused  by  the  removal  would  be  insignificant,  they 
would  not  prevent  the  removal.  De  minimis  non  curat  lex  (/).  Ii 
appears,  however,  to  have  been  generally  understood  in  practice,  thai 
where  ornamental  or  other  fixtures  are  taken  down,  the  tenant  is 
liable  to  repair  the  injury  the  premises  may  suffer  by  the  act  o 
removal ;  and,  in  like  manner,  that  where  a  fixture  has  been  put  uji 
in  substitution  for  an  article  which  was  attached  to  the  premises  al 
the  time  of  the  demise,  the  tenant,  in  taking  down  his  own  fixture,  iil 
bound  to  restore  the  former  article,  or  to  replace  it  by  another  erecl 
tion  of  a  similar  description  {g). 


Construction  of 
express  Con- 
tracts respect- 
ing Fixtures, 
as  to  removal. 


(e)   Contracts  respecting  Fixtures. 

It  is  a  principle  applicable  to  the  law  of  fixtures,  as  well  as  ever 
other  branch  of  law,  that  individuals,  on  entering  into  a  contract,  ma 
agree  to  vary  the  strict  position  in  which  they  would  otherwise  legall 
stand  towards  each  other,  that  is,  where  no  absurdity  or  general  ii 
convenience   would   result   from   the  transaction  (Ji).     Modus  et  coi 
ventio  vincunt  legem  {i).     Therefore  buildings  erected  for  the  purpos* 
of  trade,  under  leases  containing  covenants  to  yield  up  in  repair,: 
the  expiration  of  the  term,  all  buildings  which  should  be  erected  upc 
the  demised  premises,  cannot  be  removed  by  the  lessees,  when  t! 
words  of  the  covenant  are  general,  and  contain  no  exception  of  at 
particular  sort  of  buildings  {k).     Where  a  lease  contained  a  genei 
covenant  to  repair,  and  lime-kilns  were  erected  by  the  lessee  durii 
the  term,  it  was  held,  that  he  could  not  remove  them  at  the  end  j 
his  term  without  committing  a  breach  of  covenant (Z).     Where  the! 
was  a  covenant  to  keep  in  repair  the  premises,   and  all  erectioi 


(e)  Avery  v.  Cheslyn,  3  A.  &  E.  75  ;  5  N. 
&  M.  372. 

(/)  Governors  of  Harrow  School  v.  Alder- 
ton,  2  B.  &  P.  86. 

(g)  Amos  &  F.  89,  90  ;  Mnrtijr  v.  Brad- 
ley, 9  Bing.  24;  SunderldJid  v.  Newton,  3 
Sim.  450.  See  also  14  &  15  Vict.  s.  25,  s.  3, 
ante,  502. 

{h)  Amos  &  F.  108,  345;  Stanxfeld  v. 
Mayor,  4-c.  of  Portsmouth,  4  C.  B.,  N.  S.  120  ; 
27  L.  J.,  C.  P.  124;   4  Jur.  N.  S.  440;   Earl 


of  Mansfield  v.  Blackburne,  6  Bing.,  N. 
426. 

(i)  2  Co.  R.  73;   Broom's  Max.  615  ( 
ed.) ;    Haslett  v.  Bnrt,  1  8  C.  B.  162,  89.' 

(k)   Nay  lor   v.    Collinge,    1    Taunt. 
Thresher  v.  East  London  Waterworks  C< 
B.  &  C.  608  ;   4  D.  &  R.  62 ;  but  see  I  i  I 
\.  Allalley,  3  Esp.W.  I  J 

(0    Thresher  v.  East  London  Waterw  •  'I 
Co.,  2  B.  &  C.  608 ;  4  D.  &  R.  62. 
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buildings  and  improvements  erected  on  the  same  during  the  term,  Chapter  Xll. 
and  to  yield  up  the  same  at  the  end  of  the  term,  it  was  held  to  be       ^^^'^'-  8- 
broken  by  the  removal  of  a  veranda   erected  during  the  term,  the 
lower  part  of  which  was  affixed  to  the  ground  by  means  of  posts  (m). 
Where  there  is  a  covenant  to  yield  up  at  the  expiration  of  the  terra 
all  erections  and  improvements  made  during  the  term,  a  greenhouse, 
the    frame-work    of  which    is   laid    on    walls   imbedded    in    mortar, 
cannot  be   removed,   although   no  damage  is  done  to  the  walls  by 
removing  \t(?i).     A  lease  contained  covenants  by  the  lessee  to  keey) 
and  leave  in  repair  the  demised  premises,  "  together  with  all  wain- 
scots, windows,  shutters,  fastenings,  Sec,  and  other  things  which  then 
were,  or  at  any  time  thereafter  should  be,  thereunto  affixed  or  belong- 
ing (looking-glasses  and  furniture  excepted),  and  together  also  with 
I  all   sheds   and   other  erections    and    improvetnents  which   should  be 
'erected,  built  or  made  upon  the  demised  premises."     An  assignee  of 
the  lease,  during  the  term,  removed  an  old  shop-window,  and  put  up 
in  its  place  a  plate-glass  front,  but  without  in  any  manner  fastening 
it  to  the  premises,  except  by  means  of  wedges :  held,  that  this  plate- 
glass  front  was  either  a  "  window"  or  an  "  improvement"  within  the 
true  meaning  of  the  covenant,  and  therefore  irremovable  by  the  tenant 
at  the  end  of  the  term,  altliomjh  erected  for  the  purposes  of  trade  {o). 
A  lease  contained  a  covenant  to  yield  up  certain  scheduled  articles, 
together     w'ith    all    doors,    wainscots,    shelves,    presses,     dressers, 
drawers,  locks,  keys,  bolts,  bars,  staples,  hinges,  hearths,  chimney- 
pieces,    mantel-pieces,    chimney-jambs,     foot-pans,    slabs,     covings, 
window-shutter,    partitions,     sinks,    water-closets,     cisterns,    pumps 
and   rails,    water-tanks    and   other  additions,    improvements,  fixtures 
and  things  which  were  and   should   be  anyways    fixed    or    fastened 
upon  the  premises  :  held,  that  the  general  words  could  not  be  re- 
stricted  (there    being    no    assignable    genus    to    which    the    enume- 
rated   articles    belonged),   and  that   the    lessee    could    not    make    a 
marketable  title  even  to  articles  in  the  nature  of  tenant's  fixtures  {p). 
Where  a  colliery,  with  all  the  machinery  and  implements  necessary 
for  working  it,  was  leased  for  years,  with  a  proviso  for  re-entry  for 
the  landlord  on  non-payment  of  rent,  and  a  covenant  on  the  part  of 
the  lessee,  at  the  expiration  or   other  sooner   determination   of  the 
demise,  to  deliver  up  the  machinery  and  implements,  conformably  to 
an  inventory  annexed  to  the  lease,  of  which  a  re-valuation  was  to  be 
made  three  months   before  the  expiration   of  the  demise ;    and   the 
landlord  recovered  judgment  in  ejectment  in  Trinity  Terra  for  a  for- 
feiture for  non-payment  of  the  rent,   but  did   not   execute  the  writ 
of  possession   until  the  8th    November,    and   the  tenant  committed 
an  act  of  bankruptcy  the  next  day ;  it  was  held,  that  the  landlord 

(m)  Penry  v.  Brown,  2  Stark.  403.  L.  J.,  C.  P.  201,  295. 

(n)   West  V.  Blakeway,  2  M.  &  G.  729;  ( p)   Wilson  v.  Wheatley,  1   Johns.  &   H. 

3  Scott,  N.  R.  21 8  ;  9  Dowl.  846.  436  ;  7  Jur.  N.  S.  908. 
(o)  H«s??«  v.BMr<,18C.  B.162,893;  25 
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Chapter  XII.  was  entitled  to  take  possession  of  all  the  machinery  and  implements 

^^^'    (some  of  which  had   been  brought  on  the  premises  by  the  tenant 

during  the  term),  although  no  previous  valuation  had  been  made  (5'). 
A  lease  of  mines  contained  a  covenant  for  the  lessee  to  erect  furnaces, 
iron-works,  &c.,  and  to  repair  and  yield  up. the  furnaces,  fire-engines, 
iron-works,  dwelling  houses  and  all  other  erections,  &c.,  to  be  erected, 
built  or  set  up,  except  the  iron-work  castings,  railways,  wimseys, 
gins,  machines,  and  the  moveable  implements  and  materials  used  in  or 
about  the  said  furnaces,  fire-engines,  iron-works,  stone-pits  and  pre- 
mises ;  and  there  was  a  power  given  to  the  lessor  to  purchase  the 
excepted  articles ;  it  was  held,  that  the  lessee  had  a  right  to  remove 
whatever  was  in  the  nature  of  a  machine,  or  part  of  a  machine, 
though  fixed  in  brick-work,  but  not  what  was  in  the  nature  of  a 
building  or  support  of  a  building,  although  made  of  iron  (r).  Where 
various  engines  and  other  fixtures  used  in  mining  and  smelting,  were 
standing  on  the  premises  at  the  date  of  the  demise,  of  which  the 
engines  were  purchased  by  the  incoming  from  the  outgoing  tenant, 
and  were  not  mentioned  in  the  general  words  of  the  demise,  nor  in 
the  clause  of  re-entry;  but  the  lessee  covenanted  to  keep  the  "said 
engines"  (the  word  "  engines"  never  having  occurred  before)  in  good 
and  tenantable  repair,  and  the  same  in  such  state  to  yield  up  at  the 
end  or  other  sooner  determination  of  the  term  ;  and  the  lessor  cove- 
nanted that  the  lessee  might  remove  (at  the  end  of  the  term  or  sooner, 
except  as  in  the  cases  and  events  before  mentioned,  in  any  of  which, 
a  taking  in  execution  being  one,  it  was  made  lawful  for  the  lessor  to 
re-enter)  ail  such  engines,  &c.  as  bad  theretofore  been  erected,  and 
all  such  as  should  by  himself  be  erected  for  carrying  on  the  smelting 
business ;  it  was  held,  that  upon  a  forfeiture  of  the  demise  by  a  taking 
in  execution,  the  lessee  had  lost  his  right  to  recover  any  of  the  fix- 
tures, and  that  they  all  belonged  to  the  lessor,  such  being  the  inten- 
tion of  the  parties  as  collected  from  the  covenants  (5).  A  covenanlj 
to  leave  a  water-mill  with  all  fixtures,  fastenings  and  improvements \ 
was  held  to  include  a  pair  of  new  mill-stones,  set  up  by  the  lessee 
during  the  term,  although  by  custom  they  might  have  been  r&\ 
moved  (t).  A  covenant  by  a  lessee  that  at  the  end  of  the  term  h( 
would  deliver  up  to  the  lessor  the  demised  premises,  "  together  witll 
all  locks,  keys,  bars,  bolts,  marble  and  other  chimney-pieces,  foot-pans 
slabs  «?2c^  other  fixtures  and  articles  in  the  nature  of  fixtures  whici 
shall  at  any  time  during  the  said  term  be  fixed  or  fastened  to  thf 
said  demised  premises,  or  be  thereto  belonging,"  is  confined  t 
"landlord's  fixtures,"  and  does  not  prevent  the  lessee  from  reniovin 

{q)  Storer  v.  Hunter,  3  B.  &  C.  368;  5  (r)  Foley  v.  Addenbrooke,   13   M.  &  V 

D.  &  R.  240;  and  see  Clark  v.  Crownshaw,  174;  Amos  &  F.  90. 

3  B.  &   Ad.  804;    Horn  v.  Baker,  9  East,  (,9;  Rex  v.  Topping,  M'CIel.  &  You. -H 

215;  2  Smith,L.C.  161  (4thed.);  Fairbiirn  {t)  Martyr  v.  Bradley,   9   Bing.  24; 

V.  Eastwood,  6  M.  &  W.  679.  Moo.  &  Sc.  25. 
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or  sellino  trade  and  other  tenant's  fixtures  erected  by  himself  during  Chapter  XII. 

■  Sect.  8. 


the  term  {u).     A  lease  was  made  of  a  cotton  factory  and  machinery 
in  consideration  of  1,250/.  paid  on  execution  of  the  lease,  and  yielding 
for  the  first  year  1,600Z.,  on  the  next  day,  and  350/.  yearly  afterwards; 
there  was  a  proviso  that  the  lessor  might  distrain  the  machinery  for 
rent;  and  also  a  proviso  that  when  the  rents  by  the  lease  reserved  to 
be  payable  for  the  first  year  should  have  been  paid,  and  all  other 
covenants,  &c.  therein  contained  on  the  lessee's  part  have  been  ful- 
filled, the  lessee  should  become  absolutely  entitled  to  the  machinery 
!as  his  own  goods  and  chattels  absolutely  for  ever ;  there  was  also  a 
covenant  to  use  the  machinery  on  the  premises  and  not  elsewhere ; 
it  was  held,  that  the  property  in  the  machinery  passed  to  the  lessee 
Dn  the  payment  of  the   1 ,600/.,  and  that  it  did  not  continue  in  the 
essor  until  the  end  of  the  term  (.r).     Sometimes  a   lessee   expressly 
stipulates  not  to  commit  waste  (y);  in  which  case   he  must  not  do 
iny  act  amounting  to  waste  {z).     In  conclusion  upon  this  part  of  the 
oubject, — before  a  tenant  removes  an  article  which  he  considers  as  a 
emovable  fixture,  he  should   examine  his  right  not  only  with  refer- 
ince  to  the  general  law  of  fixtures,  but  also  as  it  may  be  affected  by 
iny  express  or  implied  contract  by  which  he  may  be  bound.    Where  a 
enant  renews  or  extends  his  term,  he  must  be  careful  to  preserve  his 
ight  to  fixtures,  for  without  some  express  stipulation  on  the  subject, 
16  may  lose  his  right  at  the  expiration  of  his  first  term  (a). 

Accepting  the  demise  of  a  house  containing  fixtures,  does  not  raise  Contracts 
n  implied  contract  to  pay  for  the  fixtures  (,&).     By  the  grant  of  a  Fixatures  on 
jiouse  with  the  appurtenances  all  the  fixtures  pass,  unless  some  inten-  other  Points, 
ion  to  the  contrary  be  expressed  (c).     But  it  is  otherwise  where,  by 
n  enumeration  of  particular  fixtures  in  the  conveyance,  an  intention 
5  shown  to  exclude  others :  expresslo  unius  est  e.tclusio  alterius  {d). 
pon  the  sale  of  a  mill  or  factory,  looms  used  in  the  mill  are  not 
.'ithin  the   words    "  steam-engines,    boilers,    shafting,    piping,    mill- 
earing,   gasometer,  gas-pipes,  drums,  wheels,  and  all  and  singular 
ther  the  machinery,  fixtures  and  effects  fixed  up,  in,  attached  or  he- 
dging to  the  mill  or  factory  or  premises"  (e).     So  looms  standing 
pon  a  loom-foot,  from  which  they  may  be  removed  at  pleasure,  will 
ot  pass  by  the  general  term  of  machinery,  though  they  are  worked 

(it)  Bishop  V.  Elliott  (in  error),  11  Exch.  Waterworks  Co.,  2  B.  &  C.  608,  614 ;  Amos 

i3;  24  L.  J.,  Ex.  229.     The  court  below  &  F.  345,  3.31. 

'cided  that  the  lessee  had  tlie  right  to  sell  (b)   Guff  v.  Harris,  -5  M.  &  G.  573. 

ily  the  trade  fixtures;  Elliott  v.  Bishop,  10  (c)   Colegrave  v.  Dias  Santos,  2  B.  &  C. 

xch.  496,  522;   24  L.  J.,  Ex.  33;   but  the  76;   3D.  &  R.   255  ;    Slcward  v.  Lomhe,  1 

idges  were  much  divided  in  opinion.  Brod.  &  B.  506  ;   4  Woo.  281  ;    Boydell  v. 

(X)  Duck  V.  braddyll,   M'Clel.  217;    13  M'Michael,  1  C,  M.&  R.  177;   Longslaff  v. 

f'ce,  45.-5.  Meagoe,  2  A.  &  E.  167  ;  4  N.  &  M.  211. 

iy)  Leach  v.  Thomas,  7  C.  &  P.  327.  (d)  Hare  v.  Horton,  5  B.  &   Ad.  715;  2 

{z)  Ante,  481.  N.  &  M.  428. 

(a)  Post,  Sect.  9  ;   Hfzherberi  v.  Shaw,  1  (e)   Hutchinson  v.  Kay,  23  Beav.  413;  26 

•  Blac.  258  ;   Thresher  v.  The  East  London  L.  J.,  Ch.  457  ;  3  Jur.  "N.  S.  652. 
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Chapter  XII.  by  steam-power  which  is  attached  to  the  mill  and  mortgaged  with 
^^^"^^  ^-       it  (e).     Where  a  freehold  mansion-house  was  sold  at  public  auction, 
without  any  stipulation  on  the  part  of  the  owner  that  the  fixtures  were 
to  be  taken  and  paid  for  separately;  and  the  vendee,  who  had  paid 
the  purchase-money,  entered  into  possession  under  a  conveyance ;  it 
was  held,  that  the  fixtures  still  remaining  in  the  house  passed  to  the   ( 
vendee  by  the  conveyance  of  the  freehold,  and  were  not  the  subject 
of  trover;  and  that  a  demand  of  and  refusal  to  deliver  the  fixtures, 
would  not  entitle  the  vendor  to  such  articles,  left  in  possession  of  the 
vendee,  as  appeared  to  be  removable  (/);  and  the  principle  was  laid 
down,  per  Best,  J.,  that,  without  a  stipulation  for  a  valuation  in  the 
conditions  of  sale,  fixtures  would  pass  to  the  vendee  in  a  conveyance, 
like  timber  upon  land(^):  wherever,  therefore,  it  is  intended  in  con- 
tracts which  concern  the  realty  as  well  as  the  fixtures,  that  the  latter  i 
should  be  paid  for  separately,  a  stipulation  to  that  effect  ought  to  be 
introduced.    Contracts  for  the  sale  of  fixtures  are  not  within  the  Statute 
of  Frauds,  as  they  are  not  goods  and  chattels  within  the  meaning  of 
the  statute,  nor  do  they,  although  annexed  to  the  freehold,  constitute 
an  interest  in  land  (h).     But  a  memorandum  of  the  actual  sale  of  fix- 
tures requires  a  conveyance  stamp,'  and  it  makes  no  difference  that  it 
is  in  the  past  tense  {i).     A  reversionary  interest  in  trade  fixtures  will 
pass  by  an  agreement  in  writing,  thougli  not  under  seal  (/^).     Where  a 
lessee,  who  had  power  to  remove  a  greenhouse  fixed  to  the  freehold,! 
agreed  to  sell  the  lease,  together  with  the  greenhouse  and  furniture,! 
plants  and  crops,  for  a  certain  sum,  but  was  afterwards  unable  tol 
obtain  the  lessor's  consent  to  the  assignment  of  the  lease,  which  wasi 
necessary;  it  was  held,  that  the  contract  was  an  entire  one,  and  thail 
the  lessee  could  not  sue  for  the  price  of  the  greenhouse  (/).    A  steam- 
engine  erected  for  the  purpose  of  working  a  colliery,  to  be  used  bjl 
the  lessee  of  such  colliery  during  his  term,  but  to  be  held  as  the  pro 
perty  of  the  landlord,  subject  to  such  use,  will  not  pass  to  the  assignee! 
of  the  tenant  on  his  bankruptcy,  for  it  does  not  come  within  the  del 
scription  of  "goods  and  chattels"  in  the  12  &;  13  Vict.  c.  106,  s.  12f[ 
nor  had  the  bankrupt  the  actual  or  apparent  ownership  (w«).    In  a  lat( 
case  it  was  held,  that  fixtures  which  were  by  law  removable  as  b(^ 
tween  landlord  and  tenant,  as  well  as  on  the  principle  of  the  benefit  ( 
trade,  part  of  which  were  erected  before  a  mortgage,  and  part  afte 
wards,  passed  to  the  mortgagee,  and  not  to  the  assignees  of  the  banli 
rupt  mortgagor   under   the  same   section  (»).     Where  copper  roll  i 

(e)  Ante,  509,  note  (e).  (k)  Petrie  v.  Datvson,  2  C.  &  K.  138. 

(/)  Colegrave  v.  Bias  Santos,  2  B.  &  C.  (l)  Slcddonx.  Cruikshunk,  16M.  &W, 

76;   3  D.  &  R.  255.  (w)   Coomhs  v.  Beaumont,  5  B.  &  Ad.  / 

{g)   Crockford  v.  Alexander,   15  Ves.  138;  Ex  parte  Srarth,  1  Mont.,  D.  &  De  G.  24 

Boydell  V.  M'Michael,  1  C,  M.  &  R.  177.  Ex  parte  Broadwood,  Id.  631.  I 

(/()   Hallen  V.  Runder,  1  C,  M.  &  R.  275  ;  («)  Ex  parte  Rcynel,  2  Mont.,  D.  &  De  ( 

Lee  V.  Risdon,  7  Taunt.  191  ;   Pinner  v.  Ar-  41'3  ;  Fletcher  v.  Manning,  1  C.  &  K.  3. 

nold,  1  Tyr.  &  Gr.  4.  Ex  parte  Cowell,  17  L.J.,  Bank.  16;   12  J 

(j)  Horsfall  v.  Hey,  2  Exch.  778.  411. 


CONTRACTS  RESPECTING  FIXTURES. 


511 


jnanafacturers,  being  seised  in  fee  of  a  mill  and  land,  erected  thereon  Chapter  Xll. 
j.team-engines,  machinery,  &c.,  for  the  purposes  of  their  trade,  and  ^^^^'  ^' 
ihen  mortgaged  in  fee  the  mill  and  land,  with  all  fixtures,  &c.,  and 
kfterwards  became  bankrupt :  held,  that  the  mortgagees  were  entitled 
jo  all  the  machinery,  Szc.  fixed  to  the  freehold,  and  that  the  deed  did 
lot  require  to  be  registered  as  a  bill  of  sale  under  the  17  &  18  Vict. 
.  36  (o).     But  a  mortgage  of  trade  fixtures  without  the  mill  or  land 

0  which  they  are  annexed  is  a  mortgage  of  personal  chattels  within 
Ihe  meaning  of  17  &;  18  Vict.  c.  36,  as  explained  by  sect.  7,  which 

icludes  "  fixtures  and  other  articles  capable  of  complete  transfer  by 

|elivery"(;?).     And  such  fixtures  will  be  deemed  to  be  in  the  order 

nd  disposition  of  the  mortgagor  in  the  event  of  his  bankruptcy  whilst 

e  remains  in  possession  thereof  (y).    The  registration  of  the  mortgage 

jnder  the  Bill  of  Sale  Act  (17  &  18  Vict.  c.  36)  makes  no  difference 

1  this  respect  (r).  By  a  mortgage  of  a  mill,  the  stones,  tackling  and 
nplements  pass  to  the  mortgagee  (s).  An  equitable  mortgage  of  a 
';asehold  public-house  with  the  fixtures  therein,  consisting  of  ordinary 
ouse  fixtures  and  trade  fixtures,  will  be  sufficient  to  prevent  any  of 
liem  being  in  the  order  and  disposition  of  the  lessee  on  his  becoming 
ankrupt(0.  Under  an  equitable  mortgage,  by  the  simple  deposit  of 
I  lease  unaccompanied  by  any  memorandum,  the  tenant's  fixtures  will 
|e  included  (u). 


(f )  Reinoval  of  Fixtures. 
The  right  of  a  tenant  to  remove  tenant's  fixtures  is  a  power  coupled  When  the  Te- 
ith  an  interest  (a:),  which  may  be  assigned  by  deedf?/),  and  which  mo"ve"Fnitm^s. 
mtinues  only  during  his  original  term  (z),  and  during  such  further 
?riod  of  possession  by  him  as  he  holds  the  premises  under  a  right 
ill  to  consider  himself  as  tenant  (a).     It  would  rather  seem  that  a 
nant  for  years  who  holds  over  on  sufferance  after  the  expiration  of 
s  term  may  during  such  holding  over  remove  such  fixtures  as  he 
ight  have  removed  during  the  term;  but  if  he  quit  possession,  pur- 
ant  to  a  notice  and  demand  of  possession,  and  leave  any  fixtures  on 


[o)  Mather  v.  Fraser,  2  Kay  &  J.  536  ;  25 

J.,  Ch.  361. 

:  p)  Waterfall  v.  Penistone,  6  E.  &  B.  876 ; 

L.  J.,  Q  B.  100. 

q)   WhUmore  v.  Empson,  23  Beav.  313; 

L.  J.,  Ch.  364;  3  Jur.  N.  S.  230. 

>)  Badger  v.  Shaw,  29  L.  J.,  Q.  B.  73; 

Daniel,  Ex  parte  Ashhy,  25  L.  T.  Rep. 

^,  Holroyd,  Com. 

i»  Place  V.  Fagg,  4  Man.  &  R.  277;  Ex 
i  -te  Bentley,  Re  West,  2  Mont.,  D.  &  D.  591 . 

0  Ex  parte  Barclatj,  5   De  G.,  M.  &  G. 

i;   25  L.  J.,  Bank.  1  ;   1  Jur.  N.  S.  1145. 

«)   Williams  V.  Evans,  23  Beav.  239. 

*)  Poole's  case,  1  Salk.  368,  Lord  Holt, 
'  J-;  Mirtshall  V.  Lloyd,  2  M.  &  W.  460, 

lerson,  B. 


iy)  IJallen  v.  Runder,  1  C,  M.  &  R.  266  ; 
The  London  and  Westminster  Loan  and  Dis- 
count Co.  {Limited)  v.  Drake,  6  C.  B.,  N.  S. 
798,  811;  28  L.  J.,  C.  P.  297. 

{z)  Ex  parte  Quincey,  1  Atk.  477;  Lee 
V.  Risdon,  7  Taunt.  191;  2  Marsh.  493; 
Colegrave  v.  Dias  Santos,  7  B.  &  C,  76  ;  3 
D.  &  R.  255;  Lyde  v.  Russell,  1  B.  &  Ad. 
394;  Minshall  v.  Lloyd,  2  M.  &  W.  450, 
460. 

(a)  Penton  v.  Rohart,  2  East,  88;  4  Esp. 
35;  Weeton  v.  Woodcock,  7  M.  &  W.  14 ; 
Leader  v.  Hoviewood,  5  C.  B.,  N.  S.  546  ; 
The  London  and  Westminster  Loan  and  Dis- 
count Co.  {Limited)  v.  Drake,  6  C.  B.,  N.  S. 
798,  810;   28  L.  J.,  C.  P.  297. 
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Chapter XII.  the  premises,  his  right  to  them  is  gone  (5).     Upon  the  determination 

Spct   8 

. '—1 —  of  a  tenancy  at  will  by  the  lessor,  the  tenant  may,  within  a  reasonable 

time  and  before  quitting  possession,  remove  fixtures  belonging  to  him 
and  legally  removable  during  his  tenancy.     So  where  a  tenancy  is 
determined  by  the  death  of  the  lessor  (c).     But  where  steam-engines 
were  removable  by  the  lessee,  and  had  not  been  removed  previously 
to  the  lessor  entering  for  a  forfeiture,  it  was  held,  that  trover  could 
not  be  maintained  for  them  ((/).     So  where  a  lessor  re-enters  for  a 
forfeiture  by  reason  of  the  tenant  having  become  a  bankrupt,  the 
bankrupt  or  his  assignees  cannot  afterwards  sever  and  remove  any 
fixtures  (<?),  except  in  pursuance  of  a  special  stipulation  in  that  be- 
half (/").     So  where  a  lessor  recovers  possession  under  an  ejectment 
for  a  forfeiture,  the  tenant  has  no  right  afterwards  to  sever  and  remove 
any  fixtures  ((/).     Where  the  purchaser  of*  lands,  having  brought  an 
ejectment  against  the  tenant  from  year  to  year,  the  parties  entered 
into  an  agreement  that  judgment  should  be  signed  for  the  plaintiff, 
with  a  stay  of  execution  till  a  given  period ;  it  was  held,  that  the 
tenant  could  not  in  the  interval  remove  buildings,  &c.,  from  the  pre- 
mises which  he  had  himself  erected  during  his  term,  and  before  the 
action  was  brought  (h).     Where   the   landlord  during  the  term,  by 
letter,  declines  to  buy  the  tenant's  fixtures,  but  adds,  "  I  have  no  ob- 
jection to  your  leaving  them  on  the  premises  and  making  the  best 
terms  you  can  with  the  incoming  tenant,"  such  letter  does  not  operate 
as  a  valid  licence  (it  not  being  under  seal) ;  and  if  the  new  tenan) 
refuse  to  pay  for  the  fixtures  so  left,  or  to  permit  them  to  be  removed 
no  action  of  trover  will  lie  for  them,  whilst  they  remain  unseveret 
from  the  freehold  (i).     Where  the  tenant  has  a  legal  right  to  reniov( 
fixtures  after  the  end  of  his  term,  and  is  prevented  from  doing  so  b; 
the  landlord  or  incoming  tenant,  the  action  should  be  for  preventin; 
the  plaintiff  from  exercising  his  right  to  sever  and  remove  the  fix 
tures  {k).     But  the  value  of  fixtures  severed  during  the  tenancy,  am 
of  other  goods  left  behind,  may  (after  a  sufficient  demand  and  refusa 
be  recovered  in  trover  (/).     The  demand  should  not  be  confined  t 
"  fixtures"  (m). 

How  the  Re.         It  appears  to  be  generally  understood  in  practice,  that  where  trad  in 
as  well  as  ornamental  fixtures  may  be  removed,  and  are  according! 


nioval  must  be 
effected 


(h)  Leader  v.  Homewood,  5  C.  B.,  N.  S.  (h)  Filzherhert  v.  Shaw,  1  II.  Blac.  25 

546.  Heap  v.  Barioji,  12  C.  B.  274;  Cole  Eji 

(c)  Cole  Ejec.  346;   Heap  v.  Barton,  12  346. 

C.  B.  278,  Jervis,  C.  J.;    Martin  v.  Roe,  7  (i)   Roffey  v.   Henderson,   17  Q.  B.  57 

E.  &  B.  237  ;   26  L.  J.,  Q.  B.  129.  Lender  v.  Hmcwnod,  5  C.  B.,  N.  S.  546. 

(d)  Minshall  V.  Lloyd,  2   M.  &W.  450;  (/c)    The  London  and  Westminster  Loan  a 
Mackintosh  v.  Trotter,  3  M.  &  W.  184.  Discount   Co.  (Limited)  v.   Drake,  6  C.  ' 

((■)    It'eeton  v.  Woodcock,  7  M.  &  W.  14.  N.  S.  800,  811. 

(  f)  Stansfeld  v.  The  Mayor,  4c.  of  Ports-  (I)  Leader  v.  Homcuwod,  5  C.  B.,  N. 

mouth,  4  C.  B.,  N.  S.  120;    27  L.  J.,  C.  P.  546,  548. 

124.  (m)   Colegrave  v.  Dias  Santos,  2  B.  & 

ig)  Minshall  v.  Lloyd,  2  M.  &  W.  450 ;  76  ;   3  D.  &  R.  255. 
MaMntosh  v.  Trufter,^3  M.  &  W.  184. 
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taken  down,  the  tenant  is  liable  to  repair  any  injury  the  premises  may  Chapter  XI I. 

sustain  by  the  act  of  removal;  and  in  like  manner,  it  would  seem,  that ^^^l-' — 

where  a  fixture  has  been  put  up  in  substitution  for  an  article  which 
was  attached  to  the  premises  at  the  time  of  the  demise,  the  tenant,  on 
taking  down  his  own  fixture,  is  bound  to  restore  the  former  article,  or 
to  replace  it  by  another  erection  of  a  similar  description  (n).  It  has 
been  held,  that  in  removing  engines,  &:c.,  partly  fixed  in  brickwork, 
which  a  tenant  has  by  the  terms  of  his  lease  a  right  to  remove,  he  may 
disturb  such  brickwork  as  is  necessary,  and  is  not  bound  to  restore  it 
to  a  perfect  state,  but  that  he  is  liable  for  unnecessary  disturbance  of 
brickwork  (o). 

(g)  Remedies  respecting  Fixtures. 

When  fixtures  which  have  become  part  of  the  realty  and  irremov-  Landlord's 

I  able  according  to  law  have  been  removed,  the  landlord  may  main-  J|je'"^ronL'ul 

tain  an  action  on  the  case  in  the  nature  of  waste  ;   for  such  removal  Removal  oi" 

amounts    to   an  injury   to    the   reversion,  which   the    law    considers 

waste  (p).     Where  such  waste  amounts  to  a  breach  of  covenant,  the 

landlord  may  sue  either  in  case,  or  on  the  covenant,  at  his  election  ((7). 

He  may  also,  before  the  removal,  apply  to  equity  for  an  injunction  to 

•prevent  the  removal  (r).     Although  a  landlord  cannot  maintain  an 

'iction  of  trespass  for  entering  the  premises  during  the  occupation  of 

the  tenant,  because  occupation  is  necessary  to  maintain  that  form  of 

iction ;  yet  immediately  upon  the  severance  of  the  fixtures  from  the 

'ealty,  they  become  mere  chattels,  and  he  may  maintain  an  action  of 

.respass  for  taking  them  away,  for  the  property  is  vested  in  him  from 

he  time  of  severance  (.s) ;  again,  where  the  fixtures  have  been  unlaw- 

ully  severed  from  the  freehold  and  carried   aw^ay,  or  otherwise  con- 

erted  or  disposed  of,  the  landlord  may  maintain  an  action  of  trover 

or  their  value  (t).     On  a  declaration  in  trover  for  goods,  chattels  and 

ixtures  (enumerating  among  other  merely  moveable  articles,  stoves, 

helves,   closets,   cupboards,  &;c.) :  held,  after  verdict,  with  general 

amages  assessed  on  the  whole  declaration,  that  the  word  ''fixtures" 

*'ould  not  necessarily  be  taken  to  mean  things  aflfixed  to  the  freehold, 

nd  therefore  the  judgment  ought  not  to  be  arrested  (u).     In  trespass 

)r  taking  the  plaintiff's  "  goods,  chattels  and  effects,"  it  was  held, 

lat  the  value  of  fixtures  might  be  recovered  under  these  words  (r). 

(n)  Amos  &  F.  89.  (r)  Post,  Chap.  XXV.;  Amos  &  F.  281 

(o)  Foletjv.  Jddenbrooke,  13  M.&yV.  174:.  —287;  Com.  Dig.  tit.  Chancenj  (D  11). 

(p)  Hitchman  v.  Walton,  4  M.  &  W.  409;  (s)  Farrant  v.  Thompson,  5  B.  &  A.  826; 

idth  V.  Render,  27  L.  J.,  Ex.  83  (where  see  Amos  &  F.  352. 

orra  of  Declaration ) ;  Bullen  &  L.  PI.  247.  (0  Hitchman  v.  Walton,  4  M.  &  W.  409. 

{<?)  Kinlyside    v.    Thornton,    2   W.    Blac.  [u)   Sheen  \.  Rickie,  5  M.  &  W.   175;   7 

11  ;  Kerne  v.  Benbow,  4  Taunt.  764  ;  Bul-  Dowl.  335. 

n  Ik  L.  Fl.  247,  note  ;  Martyr  v.  Bradletj,  {v)  Pitt  v.  Shew,  4  B.  &  A.  206  ;    Twigg 

Bing.  24;  2  Moo.  6*  Sc.  25.  v.  Potts,  1  C,  M.  &  R.  89 ;  3  Tyr.  969. 
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REMEDIES  RESPECTING  FIXTURES. 


Chapter  XII. 
Sect.  8. 

Remedies  to 
recover  the 
Value  of  Fix- 
tures. 


Fixtures  being  often  tlie  subject  of  contracts,  actions  may  be  brouolit 
for  any  breach  of  such  contracts  by  either  of  the  parties  (x).     These 
actions  generally  arise  either  from  the  breach  of  contracts  respecting 
the  care  and  disposition  of  fixtures  during  the  existence  of  a  tenancy; 
or  upon  contracts  for  the  sale  of  fixtures.     With  respect  to  the  latter 
description  of  actions,  it  has  been  held, — upon  the  often  repeated 
principle  that  fixtures  are  not  chattels  until  severance, — that  the  price 
of  fixtures  to  a  house  cannot  be  recovered  in  an  action  for  goods  sold 
and  delivered  merely  (y) ;  but  their  price  or  value  may  be  recovered 
under  a  count  for  fixtures  sold   and  given  up  by  the  plaintiff  to  the 
defendant  (2) ;    and  where  the  defendant   agreed   verbally  with  the 
plaintiff  to  take  a  house,  and  purchase  the  fixtures  at  a  valuation  to  be 
made  by  two  brokers ;  and  an  inventory  of  the  furniture  and  fixtures 
was  accordingly  made,  generally  described  as  "  an  inventory  of  the 
fixtures,  &c."  with  the  gross  amount  placed  at  the  foot  thereof;  in  an 
action  for  goods  sold  and  delivered,  with  a  count  on  an  account  stated, 
it  was  held,  that  the  defendant,  having  taken  possession  of  and  enjoyed 
the  furniture  and  fixtures,  and  paid  part  of  the  sum  determined  by  the 
brokers  to  be  due  for  the  same,  was  liable  on  the  "  account  stated " 
for  the  remainder,  and  could  not  afterwards  object  to  the  plaintiff's 
defective  title  to  the  house  {a).     A  tenant  who  had  occupied  a  house 
in  which  there  were  certain  fixtures,  which   he  had  purchased  on 
entering  the  house,  and  which  he  had  a  right  to  remove  during  his 
tenancy,  agreed  at  his  landlord's  request,  a  few  days  before  the  ex- 
piration of  his  tenancy,  to  forbear  to  remove  the  fixtures,  the  landlord 
agreeing  to  take  them  at  a  valuation  to  be  made  by  two  brokers ;  tlu 
tenant,  at  the  expiration  of  his  tenancy,  delivered  up  possession  of  tin 
house,  leaving  the  fixtures  on  the  premises  ;  on  the  following  day  thi 
fixtures  were  valued  by  two  brokers,  and  the  valuation  was  signed 
it  was  held,  that  an  action  of  indebitatus  assumpsit  was  maintainabL 
for  the  price  and  value  of  the  fixtures  (b) ;  and  that  no  writing  wa 
necessary,  the  contract  not  being  for  the  sale  of  an  interest  in  lan^ 
within  the  4th  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  nor  f 
the  sale  of  goods  and  chattels  within  the  17th  section  (J).     The  plaii 
tiff,  tenant  of  a  house  for  a  term  of  years,  being  possessed  of  shelve 
stoves,  ranges,  ovens,  boilers  and  other  articles  of  household  use,  h 
own  property,  but  annexed  to  the  freehold,  requested  the  landlord  ( 
purchase  them  at  the  expiration  of  the  term,  or  let  them  remain  f< 
purchase  by  the  incoming  tenant,  but  to  be  taken  away  by  the  plaii 
tiff  if  the  tenant  should  refuse  them  :  the  landlord  wrote  an  answf 


(x)  Martyr  v.  Bradley,  9  Biiig.  24  ;  2 
Moo.  &  Sc.  25;  Walson  v.  Lane,  11  Exch. 
7C9;   25  L.  J.,  Ex.  101. 

(i/)  Lee  V.  Risdon,  7  Taunt.  188;  2  Marsh. 
495;   Nutt  V.  Butler,  5  Esp.  17G. 

(2)  Bullen  &  L.  PI.  91  ;  Hallen  v.  Rundcr, 
1  C,  M.  &  R.  266 ;   3  Tyr.  447 ;    Goff  v. 


Harris,  5  M.  &  G.  573. 

(a)  Salmon  v.  Watson,  4  Moo.  73;  N 
V.  Viney,  1  Camp.  471  ;  Cocking  v.  Ward 
C.  B.  858 ;  5  Id.  586,  Williams,  J. 

(fi)  Hallen  v.  Runder,  1  C,  M.&  R.2f 
3  Tyr.  447. 
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declinino"  to   purchase,  but  adding,  "T    have   no   objection  to   your  Chatter  X II. 
leavino-  them  on  the  premises,  and  making  the  best  terms  you  can  — '-_^f^ — 
with  the  incoming  tenant :"  the  articles  remained  unsevered  from  the 
freehold  till  the  entry  of  the  new  tenant,  who  came  in  under  demise 
from  the  same  landlord,  but  who  declined  to  take  them :  the  plaintiff 
then  (after  the  tenant  had  been  two  months  in  possession)  demanded 
Hberty  to  enter  and  remove  the  fixtures ;  but  the  tenant  refused  per- 
mission; the  plaintiff  thereupon  brought  case  for  the  hindrance  and 
trover  against  the  tenant :  it  was  held,  that  if  the  landlord's  letter 
to  plaintiff  amounted  to  a  licence  to  take  away  the  articles,  yet,  not 
being  under  seal,  it  was  no  valid  grant  of  such  privilege,  as  against 
a  new  lessee  in  possession  of  the  premises  and  not  party  to  the  licence, 
and  that  trover  would  not  lie  for  the  articles  (c).     A  lessee  cannot 
even  during  his  term   maintain  trover  for  fixtures  attached  to  the 
freehold  (<-/).     If  a   landlord,   during   the   term,   sever    fixtures   from 
the  freehold  and  distrain  them,  the  tenant  may  maintain  trover  for 
them  (e).     But  where  a  tenant  leaves  fixtures  at  the  end  of  his  term 
and  the  landlord  afterwards  severs  them,  the  tenant  cannot  maintain 
trover  for  them  (/),     Where  a  tenant  assigned  his  lease  by  way  of 
mortgage,  but  continued  in  possession  and  became  bankrupt,  where- 
upon the  assignees  removed  fixtures,  which  by  the  lease  were  to  be 
yielded  up  at  the  end  of  the  term  to  the  lessor;  it  was  held,  that  the 
mortgagee  might  maintain  trover  against  the  assignees  (g).    If  a  lessee, 
who  is  possessed  of  tenant's  fixtures,  mortgage  his   term  with   the 
fixtures  and  afterwards  becomes  bankrupt,  the  mortgagee  may  recover 
in  trover  the  value  of  the  fixtures  from  the  assignees,  who  have  re- 
moved and  converted  them  [h).     Where  the  assignees  of  a  bankrupt 
mortoaoor  who  had  vested  in  his  mortoagee  an  immediate  interest  in 
Ifixtures,  severed  and  sold  them ;  it  was  held,  that  the  mortgagee  was 
sntitled  to  recover  from  the  assignees  the  value  of  the  fixtures  esti- 
inaated  as  between  outgoing  and  incoming  tenant  (i).     A  lessee  of  a 
louse  containing  fixtures,  executed  an  assignment  of  the  premises  by 
\ifdiy  of  mortgage,  not  mentioning  the  fixtures  ;  he  afterwards  assigned 
he  premises  and  all  his  estate  and  effects  to  trustees ;  the  trustees 
jeing  in  treaty  for  a  sale  of  the  fixtures,  the  mortgagee,  whose  prin- 
cipal and  interest  were  due,  took  forcible  possession  of  the  house,  and 
efused,  on  demand,  to  deliver  up  the  fixtures ;  the  trustees  brought 
rover;  and  it  was  held,  that  they  could  not  recover  for  them  (k).     A 
essee  mortgaged  tenant's  fixtures,   and   afterwards  surrendered  his 

(0  Roffey  V.  Henderson,  17  Q.  B.   574;  (/)  Lyde  v.  Russell,  1  B.  &  Ad.  304. 

Vilde  V.  muers,  16  C.  B.  637  ;   24  L.  J.,  C.  \g)  HUchman  v.  Walton,  4  M.  &  W.  409. 

'•  193.  Ih)  Boydell  v.  M'Michael,  1  C,  M.  &  11. 

(d)  Mackintosh  \.  Trotter,  3  M.&WAM;  177;    3  Tyr.  974  ;    Thompson  v.  Pettit,  10 
ioffey  V.  Henderson,  17  Q.  B.  574.  Q.  B.  101 ;   Horsfall  v.  Hey,  2  Exch.  778. 

(e)  Ballon  v,  JVhittem.  3  Q.  B.  961  ;  3  G.  (?)   Thompson  v.  Pettit,  10  Q.  B.  101. 

:  D.  260;    Clarke  v.  Holford,  2  C.  &  K.  {k)  Lonsstaffv.Meagoe,2A.Si.E.lG7;  4 

10-  N.  &M.  211. 
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Remedies  to 
recover  Da- 
mages for  an 


Chapter  XII.  lease  to  the  lessor,  who  granted  a  fresh  term  to  the  defendant: — held, 

^^^'  '       that  the  mortgagees  had  a  right  to  enter  and  sever  the  fixtures,  it  not 

being  competent  to  the  tenant  to  defeat  his  grant  by  a  subsequent 

voluntary  act  of  surrender  (Z). 

If  an  incoming  tenant  purchase  as  fixtures  from  the  outgoing  tenant 

property  which  in  fact  belongs  to  the  landlord,  he  may  recover  back 

improper  Sale    the  money  he  paid  for  it,  in  an  action  against  the  outgoing  tenant  for 
ol'  Fixtures.  ,  .  ... 

money  had  and  received ;  and  in  such  action  it  will  be  no  defence  that 

the  outgoing  tenant  was  not  aware  that  the  articles  belonged  to  the 
landlord,  having  bought  them  himself  from  a  preceding  tenant ;  he, 
however,  has  his  remedy  against  such  preceding  tenant  (w).  But 
there  is  no  implied  warranty  of  title  in  the  contract  of  sale  of  a  per- 
sonal chattel,  the  maxim  being  caveat  emptor ;  and  therefore,  in  the 
absence  of  fraud,  a  vendor  is  not  liable  for  a  defect  of  title  unless 
there  be  an  express  warranty,  or  an  equivalent  to  it,  by  declaration  or 
conduct  (n).  Where  the  owner  of  the  goodwill  and  fixtures  of  a 
public-house  allowed  another  person  to  represent  himself  as  such  to 
the  landlord,  whereupon  they  let  the  house  to  him  and  he  sold  the 
house  and  fixtures  to  a  bona  fide  purchaser ;  it  was  held,  that  the  real 
owner  of  the  fixtures  had  estopped  himself  from  recovering  the  fixtures 
of  the  purchaser  (o). 


Right  of  Land- 
lord to  enter 
the  Premises 
to  survey,  &c. 


Sect.  9. — Survey  and  Valuation  of  Dilapidations  and  Fixtures. 

A  landlord  has  no  legal  right  during  the  term  to  enter  upon  the 
demised  premises  to  view  the  state  and  condition  thereof,  or  the  dila- 
pidations, wants  of  repair,  mode  of  cultivation,  &c.,  except  in  pursuance 
of  some  power  or  authority  in  that  behalf  contained  in  the  lease  oi 
agreement,  or  the  written  or  oral  leave  of  the  tenant.     For  any  sucl 
unauthorized  entry  he  would  be  liable  to  an  action  of  trespass  at  th( 
suit  of  the  tenant.     When  there  is  a  covenant  or  proviso  in  the  least 
or  agreement  that  the  landlord  may  enter  so  many  times  during  th( 
year  to  survey  the  premises,  and  to  require  the  necessary  repairs  t( 
be  done,  he  may  select  any  days  in  the  year  that  he  thinks  fit,  whethe 
they  be  the  worst  or  best  time  for  doing  repairs  {p).     But  a  covenan 
for  a  landlord  to  be  allowed  to  come  into  a  house  to  see  the  state  c 
its  repair  "  at  convenient  times"  is  not   broken  by  his  not   bein 
allowed  to  go  into  some  of  the  rooms,  if  the  tenant  has  had  no  pre 
vious  notice  of  his  coming  {q). 

2  N.  &  P.  488;  Freeman  v.  Coolce,  2  Exc 
65  t ;  6  D.  &  L.  187  ;  Dunston  v.  Paterson, 
C.  B.,  N.  S.  502  ;  Clarke  v.  Hart,  6  H. 
Cas  633,  644,  655  ;  Waller,  app-  Drak 
ford,  resp.,  1  E.  &  B.  749;  Richards 
Johnson,  4  H.  &  N.  660  ;  Fletcher  \.  Fletch, 
E.  &  E.  422,  423. 

(p)   Hill  V.  Barclay,  16  Ves.  403. 

Iq)  Due  d.  IVelherell  v.  Bird,  6  C.  & 
195. 


(?)  The  London  and  Westminster  Loan  and 
Discount  Co.  {Limited)  v.  Drake,  6  C.  B.,  N. 
S.  798  ;  ante,  263. 

(?«)  Robinson  v.  Anderton,  Peake,  94. 

(^n)  Morleyv.  Attenborough,  3  Exch.  500  ; 
Ormond  v.  Huth,  14  M.  &  W.  651,  664; 
Burnby  v.  Bollett,  16  M.  &  W.  614;  Sims 
V.  Marryat,  17  Q.  B.  281. 

(«)  Gregg  V.  Wells,  10  A.  &  E.  90 ;  2  P. 
&  D.  296  ;  Pickard  v.  Sears,  .6  A.  &  E.  469  ; 
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Towards  the  end  of  the  term,  some  respectable  and  competent  sur-  Chapter  xil. 
veyor  or  architect  (to  be  mutually  agreed  on)  should  be  employed  on       ^^c"^'-  9- 
behalf  of  both   landlord  and  tenant  to  ascertain  what  defects  and  Estimate  of 
wants  of  repairs  exist  contrary  to  the  covenants  or  stipulations  in  the    '  ^^^ 
lease  or  agreement,  and  the  sum  it  will  take  to  do  what  is  necessary. 
He  should,  of  course,  be  furnished  with  the  lease  or  agreement,  or  a 
1  copy :  and  he  should  be  acquainted  with  the  law  as  to  the  construc- 
I  tion  of  covenants  to  repair  and  leave  in  repair,  &c.  (r).     He  should 
I  decide  fairly  and  impartially  between  the  parties,  in  like  manner  as  an 
I  arbitrator.     He  should  make  a  schedule  of  the  repairs,  &c.,  necessary 
to  be  done  (stating  them  in  detail),  with  an  estimate  of  the  sum  it 
will  take  to  do  such  repairs,  &c.     Such  schedule  and  estimate  should 
be  written  upon  an  appraisement  stamp  (s).     An  award  stamp  is  un- 
necessary (0-     When  the  appraisement  is  not  made  on  behalf  of  both 
parties,  but  merely  for  the  private  information  of  the  party  procuring 
it  to  be  made,  it  does  not  require  any  stamp  (m).     The  charges  of 
and  incident  to  such  survey  and  appraisement  should  be  expressly 
provided  for  by  agreement  between  the  parties  and  the  person  em- 
ployed. 

If  the  tenant  will  not  concur  with  the  landlord  in  the  appointment 
of  a  surveyor  or  architect  as  above  mentioned  (or  of  one  nominee  on 
each  side  and  their  umpire),  the  landlord  should  employ  one  or  more 
surveyors  or  architects  on  his  own  behalf  immediately  after  the  expi- 
ration of  the  term,  so  as  to  secure  the  best  evidence  of  the  then  state 
and  condition  of  the  premises,  and  of  the  wants  of  repair,  &c.,  contrary 
to  the  terms  of  the  lease  or  agreement. 

The  valuation  of  any  fixtures  to  be  paid  for  by  the  landlord  at  the  Valuation  of 

;nd  of  the  term  may  be  made  in  like  manner.    But,  as  a  general  rule,  a 

andlord  is  not  obliged  to  pay  for  any  fixtures  whatever,  except  such 

IS  he  has  expressly  contracted  to  take  and  pay  for  at  the  end  of  the 

erm,  or  for  which  he  is  liable  according  to  the  custom  of  the  country. 

'Vhere  a  valuation  of  fixtures  takes  place,  as  above  suggested,  nothing 

hould  be  included  in  it  except  those  fixtures  which  the  tenant  has 

i  legal  right  to  be  paid  for  pursuant  to  the  covenant  or  custom,  or  to 

emove  during  the  term  (.r),  either  by  virtue  of  some  express  stipula- 

ion  in  his  lease  or  agreement  (y),  or  by  the  custom  of  the  country  {z), 

■r  under  the  general  law  of  fixtures.     Under  the  last  are  comprised 

rticles  of  ornament  and   convenience  (a),   machinery,   engines   and 

ther  things  erected  for  the  purpose  of  trade  (b),  and  not  merely  for 

gricultural  purposes  (c) ;  unless,  indeed,  they  were  erected  or  put  up 

'ith  the  written  consent  of  the  landlord,  and  one  calendar  month's 

(0  Ante,  460-467,  474.  Amos  &  F.  357. 

(s)  55Geo.  3,c.  184,  Sched.,  tit.^p/jrawe-  (jr)  Ante,  511. 

ait;  Amos  &  F.  357  ;  ante,  413.  (y)  Ante,  506. 

(0  Leeds  v.  Burrows,   12  East,  1  ;   Per-  (z)  Ante,  500  (o). 

»s  V.  Potts,  2  Chit.  399.  (a)  Ante,  503. 

(a)  Atkinson  v.   Fell,  5   M.  &   S.  240  ;  (6)  Ante,  499. 

ickson  V.  Stopkerd,  2  Cr.  &  M.  361,  367 ;  (c)  Ante,  502. 
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Chapter  XII. 

Sect.  9. 


Valuations  be- 
tween Out- 
go! n  IT  and  In- 
coming Te- 
nants. 


Surveyor's 
Remuneration. 


written  notice  of  the  tenant's  intention  to  remove  tbem  has  been 
given,  and  the  landlord  has  elected  to  purchase  them  pursuant  to  14 
k  15  Vict.  c.  25,  s.  3{d). 

In  many  cases,  where  there  are  valuable  buildings  or  fixtures  of  a 
removable  nature,  the  landlord  may  obtain  great  advantages  by  keep- 
ing quiet  with  respect  to  dilapidations,  fixtures,  &:c.  until  the  term  has 
e.iplred,  and  then  immediately  claim  possession  of  the  demised  pre- 
mises. But  such  sharp  practice  is  not  to  be  recommended,  and  is 
here  mentioned  partly  by  way  of  warning  to  tenants,  who  should  take 
care  to  have  their  fixtures  either  removed,  or  valued  and  paid  for  (or 
allowed  in  account),  before  the  end  of  their  term.  Probably  the  land- 
lord will  at  the  same  time  require  the  dilapidations  to  be  ascertained 
and  paid  for  or  allowed  in  account. 

Valuations  between  outgoing  and  incoming  tenants  of  fixtures,  &c. 
should  be  made  in  like  manner  as  between  landlord  and  tenant;  but 
the  incoming  tenant  should  take  especial  care  to  ascertain  that  he  will 
have  a  good  title  as  against  the  landlord  to  any  fixtures  he  purchases 
from  the  outgoing  tenant ;  for  it  is  to  be  remembered  that  an  outgoing 
tenant  has  only  a  right  to  remove  his  own  fixtures  during  his  terrn{e)\ 
and  he  cannot,  by  agreement  or  otherwise,  convey  to  the  incoming 
tenant  (without  the  landlord's  concurrence)  a  greater  right  or  title  than 
he  himself  possesses.  Consequently,  -if  the  tenant's  fixtures  are  per- 
mitted to  remain  affixed  to  the  demised  premises  when  the  old  tenancy 
ends  and  the  new  one  commences,  they  will  belong  to  the  landlord  as 
parcel  of  the  freehold,  notwithstanding  the  incoming  tenant  has  paid 
for  them  to  the  outgoing  tenant  their  full  value  as  fixtures  (/).  Tc 
prevent  this,  the  fixtures  so  purchased  should  be  specified  in  a  sche 
dule  to  the  new  lease,  and  an  express  provision  inserted  therein  tha 
the  tenant  shall  be  at  liberty  at  any  time  during  the  term  to  remove 
and  dispose  of  them  (inter  alia)  as  tenant's  fixtures.  An  outgoing 
tenant,  who  has  quitted  possession,  has  no  right  to  re-enter  on  tlv 
incoming  tenant  to  remove  any  fixtures  whatever  {g). 

The  surveyor  is  to  be  paid  according  to  his  labour,  and  not  ac 
cording  to  the  amount  of  bills  he  looks  over,  or  the  amount  of  mone 
expended,  or  to  be  expended  (/O;  although  a  commission  of  5  pi 
cent,  on  the  sum  laid  out,  when  such  was  proved  to  be  the  usage,  lis 
been  allowed  (i).  If  a  surveyor  make  an  estimate,  which  turns  out  ( 
be  incorrect  to  a  considerable  amount,  and  consequently  useles 
through  his  omitting  to  take  reasonable  precaution  in  forming  h 
judgment,  he  is  not  entitled  to  recover  anything  for  his  plans,  specii 
cations  or  estimates  made  for  the  work  (Jt). 

(d)  Ante,  502.  (?)   Chapman  v.  De  Tastet,  2  Stark.  28 

(e)  Ante,  511.  '  Maltby  v.  Christie,  1  Esp.  310. 

(/)   Ante,  516.  {k)  Moneypenny  v.  Hartland,  1   C.  & 

ig)  Leader  v.  Ilumcwood,  5  C.  B.,  N.  S.  352;  2  C.  &  P.  378;  Addison  on  Contrac 

546;  27L.  J.,C.  P.  316;  4  Jur.N.  S.  1062.  415  (5th  ed.). 
(/i)    Upsdell  V.  Stewart ,  Peake,  193. 
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Sect.  1. — Insurance  against  Fire. 

(a)  Liahility  in  case  of  Fire. 

At  common  law  lessees  were  not  answerable  to  their  landlords  for 
accidental  or  negligent  burning :  then  came  the  Statute  of  Gloucester 
(6  Edvv.  1,  c.  5),  which,  by  making  tenants  for  life  and  years  liable  to 
waste,  without  any  exception,  rendered  them  answerable  for  destruction 
by  fire  (a) ;  but  by  14  Geo.  3,  c.  78,  s.  86  (Z»),  "  no  action,  suit  or  pro- 
cess whatsoever  shall  be  had,  maintained  or  prosecuted  against  any 
person  in  whose  house,  chamber,  stable,  barn  or  other  building,  or  on 
whose  estate  any  fire  shall  accidentally  begin,  nor  shall  any  recom- 
pense be  made  by  such  person  for  any  damage  suffered  thereby;" 
provided  "  that  no  contract  or  agreement  made  between  landlord  and 
tenant  shall  be  hereby  defeated  or  made  void."  This  enactment  is  not 
of  a  local  and  personal  nature,  but  extends  to  the  whole  kingdom  (c). 
I  It  does  not  apply  where  the  fire  is  lighted  intentionally,  and  mischief 
results  to  a  neighbour;  nor  where  the  fire  is  produced  by  negli- 
gence (rf);  nor  will  it  affect  any  express  covenant  or  agreement  to 
repair,  &c.,  because  of  the  proviso  above  mentioned.  A  coroner  has 
no  power  to  hold  an  inquisition  respecting  the  origin  of  a  fire  (e). 


(a)  Ante,  484. 

(6)  Which  is  still  in  force,  18  &  19  Vict, 
c.  122,  s.  109  ;  22  &  23  Vict.  c.  35,  ss.  7,  8. 

(c)  Richards  v.  Easto,  15  M.  &  W.  244; 
Filliler  V.  Phippard,  11  Q.  B.  355. 

{d)  Filliter  v.  Phippard,  11  Q.  B.  347  ; 


Vaughan  v.    The  Taff  Vale  Railway  Co,  (in 
error),  5  H,  &  N.  G79. 

(e)  Reg.  V.  Herford,  29  L.  J.,  Q.  B.  249  ; 
6  Jur.  N.  S.  750  ;  Arch.  PI.  &  Ev.  C.  C. 
105  (15th  ed.). 


ClIAP.  XIII. 
Sect.  1. 

On  whom  falls 
any  loss  by 
Fire. 
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Chap.XIII. 
Sect.  1. 

Usual  form  of 
Covenant  to 
insure,  &c. 


22  &  23  Vict. 
c.  35,  s.  7. 
Lessor  to  have 
benefit  of  an 
informal  In- 
surance. 


Sect.  8.  Pro- 
teetion  of  Pur- 
cliaser  against 
Forfeiture  un- 
der Covenant 
for  Insurance 
against  Fire  in 
certain  Cases. 


(b)   Contracts  to  insure. 

Leases  of  premises,  which  comprise  messuages  or  other  buildings, 
frequently  contain  a  covenant  on  the  part  of  the  lessee,  his  executors, 
administrators  and  assigns,  to  insure  all  or  some  of  the  demised 
buildings  to  the  full  value  or  some  proportion  thereof,  or  to  not  less 
than  a  fixed  amount,  in  some  respectable  insurance  office  (the  name  of 
which  is  sometimes  mentioned),  either  in  the  joint  names  of  the  lessor 
and  lessee  (/),  or  in  the  name  of  the  lessor  (^)  or  of  the  lessee;  and 
to  keep  the  same  so  insured  during  the  term;  and  to  produce  the 
policy  and  show  the  receipt  for  the  premium  for  the  current  year  to 
the  lessor  or  his  agent  on  request  (h) ;  and  to  lay  out  and  expend  all 
insurance  monies  received  in  rebuilding  or  repairing  the  demised  pre- 
mises as  may  be  necessary.  Sometimes  it  is  further  stipulated  that 
if  the  tenant  omit  so  to  insure,  the  landlord  may  do  it,  and  recover 
the  amount  paid,  by  distress  or  otherwise,  as  for  rent  in  arrear.  Any 
covenant  to  insure,  &c.  must  be  fortified  by  a  proviso  for  re-entry 
applicable  thereto,  otherwise  a  breach  of  it  will  not  support  an  entry 
or  ejectment  (i),  but  only  an  action  of  covenant. 

By  22  &  23  Vict.  c.  35,  s.  7,  "  the  person  entitled  to  the  benefit  of 
a  covenant  on  the  part  of  a  lessee  or  mortgagor  to  insure  against 
loss  or  damage  by  fire  shall,  on  loss  or  damage  by  fire  happening, 
have  the  same  advantage  from  any  then  subsisting  insurance  relating 
to  the  building  covenanted  to  be  insured,  effected  by  the  lessee  or 
mortgagor  in  respect  of  his  interest  under  the  lease  or  in  the  property, 
or  by  any  person  claiming  under  him,  but  not  effected  in  conformity 
with  the  covenant,  as  he  would  have  from  an  insurance  effected  in 
conformity  with  the  covenant." 

By  sect.  8,  "  where,  on  the  bona  fide  purchase  after  the  passing  ol 
this  act  of  a  leasehold  interest  under  a  lease  containing  a  covenant  or 
the  part  of  the  lessee  to  insure  against  loss  or  damage  by  fire,  the 
purchaser  is  furnished  with  the  written  receipt  of  the  person  entitled 
to  receive  the  rent,  or  his  agent,  for  the  last  payment  of  rent  accruec 
due  before  the  completion  of  the  purchase,  and  there  is  subsisting  a 
the  time  of  the  completion  of  the  purchase  an  insurance  in  conformit\ 
with  the  covenant,  the  purchaser  or  any  person  claiming  under  bin 
shall  not  be  subject  to  any  liability,  by  way  of  forfeiture  or  damage; 
or  otherwise,  in  respect  of  any  breach  of  the  covenant  committed  a 
any  time  before  the  completion  of  the  purchase,  of  which  the  purchase 
had  not  notice  hefore  the  comjjietion  of  the  purchase ;  but  this  provisioi 
is  not  to  take  away  any  remedy  which  the  lessor  or  his  legal  repre 


(/)  8  &  9  Vict.  c.  124,  Sched.  Form  6  ; 
Doe  A.  Muston  v.  Gladwin,  6  Q.  B.  953 ; 
Wilson  V.  Wilson,  14  C.  B.  616  j  Green  v. 
Low,  22  Beav.  625. 

(g)  Penniall  v.  Harborue,  11  Q.  B.  368. 


(/i)  Doe  d.  Bridger  v.  Whitehead,  8  A.  i 
E.  571;  3  N.  &  P.  557;  Doe  d.  Ive  • 
Scott,  Am.  &  Hod.  76  ;  8  &  9  Vict.  c.  12 
Sched.  Form  6. 

(e)  Cole  Ejec.  403,  429. 
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sentatives  may  have  against  the  lessee  or  his  legal  representatives  for    Chap,  xiir.' 
breach  of  covenant."  _^ect^j^_ 

A  covenant  to  insure  against  fire  premises  situated  within  the  weekly  Runs  with 
bills  of  mortality  mentioned  in  14  Geo.  3,  c.  78,  is  a  covenant  that  runs  '*'^  ^^"'^" 
with  the  land  {k).  So  it  seems  that  if  the  premises  are  situated  else- 
where such  a  covenant  runs  with  the  land(Z),  especially  if  the  lessee 
covenant  to  lay  out  the  insurance  money  in  rebuilding  or  repairing 
the  premises  (m).  Under  a  covenant  to  insure  in  such  office  as  the 
lessor  or  his  assigns  should  direct,  an  assignee  of  the  reversion  cannot  » 

take  advantage  of  a  direction  given  by  the  lessor  before  assignment, 
which  had  not  been  obeyed,  so  as  to  work  a  forfeiture  after  the 
issignment,  the  lessee  not  having  had  notice  of  the  assignment  nor 
my  direction  from  the  assignee  (?^). 

Where  a  lessee  has  covenanted  to  insure  and   keep  insured  the  What  amounts 
juildings  demised,  or  any  part  thereof,  it  will  be  a  breach  of  the  co-  *°^^  Breach  of 

.p  ,  .       ,  .  .  a  Covenant  to 

/enant  it  he  permit  them  to  remain  uninsured,  although  it  be  only  for  insure. 

I  short  period  of  time,  and  no  fire  or  damage  happen :  thus,  where  a 

essee  covenanted  to  keep  premises  insured,  and  omitted  to  pay  the 

M-emium  till  after  the  expiration  of  fifteen  days  beyond  the  year,  but 

it  the  end  of  the  month  he  paid  the  premium,  which  was  accepted  by 

he  company,  as  reviving  the  insurance  from  the  former  year ;  it  was 

leld,  that  the  covenant  was  broken,  the  premises  having  in  fact  re- 

nained  uninsured  from  the  expiration  of  the  fifteen  days  to  the  time 

he  premium  was  paid  (o) :  but  where  a  lessee,  having  covenanted  to 

;eep  800/.  insured  on  the  premises,  effected  an  assurance  containing 

memorandum,  that  in  case  of  the  death  of  the  insured  the  policy 

night  be  continued  to  his  personal  representative,  provided  an  in- 

lorsement  to  that  effect  was  made  upon  it  within  three  months  after 

lis  death,  and  died ;  and  an  indorsement  continuing  the  policy  to  his 

•ersonal  representative  was   made  after  the  expiration  of  the  three 

lonths,  it  was  held  to  be  no  breach  of  the  covenant  to  insure  (p). 

Vhere  a  lessee  covenants  to  insure  and  keep  insured  the  buildings 

emised,  and  to  deposit  the  policy  with  the  lessor,  the  covenant  does 

ot  mean  that  he  is  to  effect  one  policy  and  keep  that  policy  on  foot, 

lit  that  the  premises  shall  always  be  kept  insured  by  one  policy  or 

nother;  and  it  is  a  breach  if  they  are  uninsured  at  any  one  time, 

nd  a  continuing  breach  for  any  portion  of  the  time  they  are  unin- 

ured((7).     A  purchaser  of  a  leasehold  may  object  to  the  vendor's 

tie  on  the  ground  that  he  has  incurred  a  forfeiture  by  omitting  for 

{!<)  rernon  v.  Smith,  5  B.  &  A.  1.  Wilson  v.   Wilson,  14  C.  B.  616  ;   23  L.  J., 

(0  Id.  9,   Best,  J.;    Doe    d.  Muston    v.  C.  P.  137  ;  Doe  d.  Darlington  v.   Ulph,   13 

hdwin,  6  Q.  B.  953.  Q.  B.  204  ;   18  L.  J.,  Q.  B.  106. 

(w)   Vernon  v.  Smith,  5  B.  &  A.  1  ;   Pen-  (p)  Doe  d.  Pitt  v.  Laming,  4  Camp.  73. 

allv.  Harhorne,  11  Q.  B.  368.  {q)   Doc   d.   Flower   v.    Peck,    1    B.  &  A. 

(n)  Crane  v.  Batten,  2  Com.  L.  R.  1696  ;  42S  ;  Hijde  v.    Watts,  12   M.  &  W.  254;    1 

J  L.  T.,  Q.  B.  220.  D.   &   L.  479  ;   Doe    d.    Bahcr    v.  Jones,   5 

(o)  Doe  d.  Pitt  V.  Shewin,  3  Camp.  134 ;  Exch.  498;  ColeEjec.  429. 
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Chap.  XIII.    the  space  of  a  month  to  pay  the  annual  premium  of  insurance  pur- 

'— —  suant  to  his  covenant,  although  it  does  not  appear  that  the  lessor  has 

taken  advantage  of  the  forfeiture  (r).     But  a  defect  of  this  sort  may 
sometimes  be  provided   against    by  a  special   condition  of  sale(s). 
Where  there  was  a  covenant  to  insure  and  continue  insured  the  pre- 
mises in  the  joint  names  of  the  lessor  and  the  lessee,  but  the  lessee 
effected  an  insurance  in  his  own  name  alone,  and  showed  the  policy 
to  the  lessor,  who  approved  of  it,  and  afterwards  accepted  rent;  it 
was  held,  that  there  was  a  continuing  breach  of  the  covenant,  and 
that  the  acceptance  of  rent  waived  the  previous  breaches  only  (t).    A 
breach  of  covenant  is  committed  if  the  lessee  covenants  to  insure  the 
buildings  from  time  to  time  and  at  all  times,  and  leaves  a  part  unin- 
sured for  two  months  after  execution  of  the  lease,  or  even  less(7/); 
although  the  greater  part  of  the  premises  were  already  insured  at  the 
requisite  amount  by  a  policy  expiring  at  the  end  of  the  two  months, 
and  on  its  expiration  a  new  policy  was  effected  covering  all  the  pre- 
mises, which  were  then  insured  at  the  stipulated  amount  (v).     So, 
where  there  was  a  covenant  by  the  tenant  to  insure  in  the  names  of 
three  lessors,  and  the  insurance  was  made  in  their  names  jointly  with 
the  tenant,  it  was  held  a  breach  of  the  covenant;  and  that  the  pre- 
mises being  within  the  operation  of  the  Building  Act  (14  Geo.  3,  c.  78, 
s.  83)  made  no  difference  (v).     In  another  case,  where  an  action  ol 
ejectment  was  brought  on  a  forfeiture,  for  breach  of  the  covenant  in  a 
lease,  wherein  the  lessee  covenanted  to  insure  in  the  joint  names  o! 
himself  and  the  lessor   in  two-thirds  of  the  value  of  the  premise^ 
demised ;  and  the  lessee  had  insured  in  his  own  name  only,  and,  a; 
contended,  to  a  less  amount  than  two-thirds  of  the  value  of  the  pre 
mises;  but  both  parts  of  the  lease  had  remained  in  the  possession  o 
the  lessor,  and  an  abstract  only  had  been  delivered  by  him  to  tin 
lessee,  which  contained  no  mention  that  the  insurance  was  to  be  ii 
the  joint  names,  though  it  stated  that  the  insurance  was  to  be  in  two 
thirds  of  the  value  of  the  premises;   and  the  lessor  had  previous! 
insured  the  premises  at  the  same  sum  as  the  defendant ;  it  was  helc 
that  the  conduct  of  the  lessor  being  such  as  to  induce  a  reasonahl 
and  cautious  man  to  conclude  that  he  was  doing  all  that  was  necessar 
or  required  of  him  by  insuring  in  his  own  name,  and  to  the  amour 
insured,  he  could  not  recover  for  a  forfeiture,  though  there  was  n 
dispensation  or  release  from  the  covenant  (x).     So  where  the  lessc 
was  to  insure,  with  a  proviso  that  if  he  did  not  the  lessor  might: 
was  held,  that  the  lessor  could  not  recover  in  ejectment  for  a  fo 

(r)    Wilso7i  V.    Wilson,    14  C.  B.  G16;   23  (u)  Penniall  v.  Harhorne,  1 1  Q.  B.  36! 

L.  J.,  C.  P.  137  ;  Palmer  v.Gosen,  25  L.  J.,  Doe  d.  Darlington  v.  Ulph,  13  Q.  B.  20 

Ch.  841.  18  L.  J.,  Q.  B.  106. 

(s)  IIoivcll   V.    Kightley,    25    L.    J.,    Ch.  {v)  Penniall  v.  Harborve,  II  Q.  B.  3(i 

864  ;  2  Jur.  N.  S.  455.  Cole  Ejec.  429. 

(0  Doe  d.  Muslon  v.   Gladwin,  6  Q.  B.  {x)  Doe  d.  Knight  v.  Rowe,  Ry.  &  M( 

953  ;  Cole  Ejec.  429.  343  ;  Cole  Ejec.  430. 
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feiture,  if  by  his  conduct  he  had  led  the  lessee  to  believe  the  premises    Chap.  XIII. 

were  insured  by  himself (?/).     Where  there  is  a  covenant  to  repair, — 

and  another  to  insure  in  a  specific  sum,  the  liability  of  the  lessee  on 
the  former  covenant  is  not  limited  to  the  amount  of  the  sum  to  be 
insured  under  the  latter  {z).  Where  the  performance  of  a  covenant 
to  insure  in  an  under-lease  did  not  necessarily  include  a  performance 
of  the  corresponding  covenant  in  the  original  lease,  and  the  premises 
were  uninsured,  and  the  original  lessor  entered  for  breach  of  the  co- 
venant to  insure,  and  there  was  no  general  covenant  in  the  under- 
lease to  indemnify  against  the  covenants  in  the  original  lease,  the 
ilessee  cannot  recover  against  the  under-lessee  damages  for  the  term 
iwhich  he  has  lost  by  the  non-insurance  (a).  A  mortgagee  in  posses- 
sion is  not  entitled,  in  the  absence  of  express  contract,  to  charge  in 
'account  premiums  on  a  fire  policy  on  the  mortgaged  property  (6). 

(c)  Relief  against  Forfeiture  for  not  insuring. 

Formerly  no  relief  could  have  been  obtained  in  a  court  of  equity  1.  In  Equity, 
jagainst  an  ejectment  for  a  forfeiture  by  not  insuring  (c),  unless  there 
iliad  been  fraud  or  misleading  on  the  part  of  the  lessor  (rf).     But  by  22  &  23  Vict. 
22  &  23  Vict.  c.  35,  s.  4,  "  a  court  of  equity  shall  have  power  to  ""'  ^^'  ^-  *• 
relieve  against  a  forfeiture  for  breach  of  a  covenant  or  condition  to 
insure  against  loss  or  damage  by  fire,  where  no  loss  or  damage  by 
fire  has  happened,  and  the  breach  has,  in  the  opinion  of  the  court, 
been  committed  through  accident  or  mistake,  or  otherwise  without 
fraud  or  gross  negligence,  and  there  is  an  insurance  on  foot  at  the 
irae  of  the  application  to  the  court,  in  conformity  with  the  covenant 

0  insure,  upon  such  terras  as  to  the  court  may  seem  fit."  The  court 
las  jurisdiction  under  this  section  to  relieve  against  a  breach  of 
covenant  to  insure  committed  after  the  passing  of  the  act,  arising  in 

1  lease  dated  before  the  passing   of  the  act  (e).     By  sect.  5,  "  the  Sect.  5. 
pourt  where  relief  shall   be   granted    shall   direct  a  record   of  such 
'•elief  having  been    granted    to    be    made    by    indorsement   on   the 

ease  or  otherwise."     By  sect.  6,  "the  court  shall  not  have  power  Sect.  6. 

under  this  act  to  relieve  the  same  person  more  than  once  in  respect 
)f  the  same  covenant  or  condition ;    nor  shall  it  have  power  to  grant 

I  my  relief  under  this  act  where  a  forfeiture  under  the  covenant 
n  respect  of  which  relief  is  sought  shall  have  been  already  waived 
)ut  of  court  in  favour  of  the  person  seeking  the  relief "(/).  By 
iect.  9,  "  the  preceding  provisions  shall  be  applicable  to  leases  for  a  Sect.  9. 

{y)  Doe  d.  Pittman  v.  Sutton,  9  C.  &  P.  961  ;   Gregory  v.  Wilson,  9  Hare,  683. 

06;  Cole  Ejec.  430,  {d)  Meek  v.  Carter,  4  Jur.  N.  S.  992  ;   6 

(z)  Digbtj  V.  Atkinson,  4  Camp.  275.  W.  R.  852,  Stuart,  V.-C. 

(a)  Zo^rt«  V.  i/a//,  4  C.  B.  598.  (e)    Page   v.    Bennett,  2  Giff.    117;    29 

(6)  Bellamy  v.  Brickenden,  2  Johns.  &  H.  L.  J.,  Ch.'^398  ;  6  Jur.  N.  S.  419. 

37.  (/)  Sects.   7    &    8   have   been   already 

(c)   mate   V.     Warner,    2    Meriv.    459  ;  stated  ;  ante,  520. 
'ireen  v.  Bridges,  4  Sim.  96,  cited  6  Q.  B. 
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CHAP.xriT.    term  of  years,  absolute  or  determinable  on  a  life  or  lives,  or  otherwise 

'—^ —  and  also  to  a  lease  for  the  life  of  the  lessee,  or  the  life  or  lives  of  any 

other  person  or  persons." 

2.  At  Law.  By  23  &  24  Vict.  c.  126,  s.  2,  "in  the  case  of  an  ejectment  for  a 

c.  126"  s.  2.'^ '  forfeiture  for  breach  of  a  covenant  or  condition  to  insure  against  loss 
or  damage  by  fire,  the  court  or  a  judge  shall  have  power,  upon  rule 
or  summons,  to  give  relief  in  a  summary  manner,  but  subject  to 
appeal  as  hereinafter  mentioned,  in  all  cases  in  which  such  relief  may 
now  be  obtained  in  the  Court  of  Chancery  under  the  provisions"  of 
22  &  23  Vict.  c.  35  (h),  "  and  upon  such  terms  as  would  be  imposed 

Sect.  3.  in  such  court."     By  sect.  3,  "  where  such  relief  shall  be  granted  the 

court  or  a  judge  shall  direct  a  minute  thereof  to  be  made  by  indorse- 

Sect.  4.  ment  on  the  lease  or  otherwise."     By  sect.  4,  "  any  order  made  by  a 

judge  upon  an  application  for  relief  under  the  provisions  of  this  act 
shall  be  subject  to  an  appeal  to  the  court,  and  may  be  discharged, 
varied,  or  set  aside  by  the  court,  upon  such  terms  as  the  court  shall 
think  fit,  on  application  made  thereto  by  any  party  dissatisfied  with 

Sect.  5.  such  order."     By  sect.  5,  "  it  shall  be  lawful  for  the  party  against 

whom  the  court  makes  any  rule  or  order  in  respect  of  such  relief  to 

Sect.  6.  appeal  from  such  rule  or  order."  .  By  sect.  6,  "  the  courts  of  error 

Sect.  7.  shall  be  courts  of  appeal  for  the  purposes  of  this  act "  (i).     By  sect.  7, 

"  no  appeal  shall  be  allowed  unless  notice  thereof  be  given  in  writing 
to  the  opposite  party  or  his  attorney,  and  to  one  of  the  masters  of  the 
court,   within  four  days  after  the  decision  complained  of,   or  such 

Sect.  8.  further  time  as  may  be  allowed  by  the  court  or  a  judge."     By  sect.  8, 

"  notice  of  appeal  shall  be  a  stay  of  execution,  provided  bail  to  pay 
the  sum  demanded  and  costs  be  given,  in  like  manner  and  to  the 
same  amount  as  bail  in  error,  within  eight  days   after  the  decision 

Sect.  9.  complained  of,  or  before  execution  delivered  to  the  sheriff."     By  sect 

9,  "  the  appeal  hereinbefore  mentioned  shall  be  upon  a  case  to  be 
stated  by  the  parties  (and  in  case  of  difference  to  be  settled  by  th( 
court,  or  a  judge  of  the  court  appealed  from),  in  which  case  shall  b( 
set  forth  so  much  of  the  pleadings,  facts,  and  the  order,  rule  or  judg- 
ment objected  to  as  may  be  necessary  to  raise  the  question  for  thi 

Sect.  10.  decision  of  the  court  of  appeal."     By  sect.  10,  "the  court  of  appea 

shall  give  such  judgment  or  make  such  rule  as  ought  to  have  beei 
given  or  made  in  the  court  below,  and  shall  have  power  to  remit  th 
cause,  with  such  directions  as  they  shall  think  proper ;  and  all  sue' 
further  proceedings  may  be  taken  thereupon  as  if  the  judgment  o 

Sect.  11.  order  had  been  given  or  made  by  the  court  below."     By  sect.  11 

"  the  court  of  appeal  shall  have  power  to  adjudge  payment  of  cost 
and  to  order  restitution." 

Forms  and  '£\^q  above  enactments  (ss.  5 — 1 1 )  are  very  similar  to  those  containe 

Mode  of  Ap-  •' 

peal  in  a;. 

(h)  Ante,  523. 

(i)  And  see  sect.  42,  as  to  appeals  from  Lancaster  and  Durham. 
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1  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict,  c.  125,  ss.    Chap.xiii. 
4—43),  which  gives  an  appeal  in  all  cases  of  rules  to  enter  a  verdict       ^^^'^'  ^' 
r  nonsuit  upon  a  point  reserved  at  the  trial,  if  the  rule  to  show  cause 
e  refused,  or  granted  and  then  discharged  or  made  absolute  :  and  the 
jrms  and  modes  of  proceeding  will  be  the  same,  mutatis  mutandis,  as 
uder  that  act  {k). 


Sect.  2. — Not  to  assign  or  under-let  without  Licence. 

(a)    Covenants  and  Conditions  against. 

A  covenant  not  to  assign  or  under-let  the  demised  premises  or  any  Such  Cove- 
art  thereof,  without  leave  of  the  lessor  first  had  and  obtained,  is  a  "^"'^  ^^^'"'  ^"' 

'  J         "■   not  common 

lir  and  usual  covenant  (0.  It  has  been  decided  that  there  is  nothing  and  usual, 
nreasonable  in  such  a  covenant,  coupled  with  a  proviso  for  re-entry 
a  the  whole  premises  in  case  of  any  breach  of  covenant,  even  in  a 
uilding  lease  of  land  whereon  several  houses  are  intended  to  be 
:-ected  {m).  Nevertheless  under  a  contract  to  grant  a  lease  "  with 
jmmon  and  usual  covenants,"  the  lessor  is  not  entitled  to  insert  a 
jvenant  not  to  assign  or  under-let  without  licence  («).     A  covenant 

•  condition  not  to  "  assign,  transfer,  or  set  over,  or  otherwise  do  or 
it  away  the  indenture  of  demise,  or  the  premises  hereby  demised,  or 
ly  part  thereof,"  is  not  broken  by  an  under-lease  (o).     A  covenant 

•  proviso  that  the  lessee  shall  not  set,  let,  or  assign  over  the  whole 

■  part  of  the  premises  without  leave  in  writing,  will  not  be  affected 

/an  oral  licence  to  let  part(j9).     But  the  licence  need  not  be  in 

riting,  unless  that  be  expressly  required  by  the  terms  of  the  lease ; 

id  if,  when  a  written  licence  is  necessary,  the  lessor  gives  a  parol 

;ence  on  purpose  to  ensnare  the  lessee  (and  that  can  be  proved),  a 

•urt  of  equity  will  relieve  on  the  ground  of  fraud  (^).     But  as   a 

:neral  rule  a  court  of  equity  will  not  relieve  against  a  forfeiture  for 

ienation  without  licence  {.r).     If  the  vendor  of  a  lease,  in  which  there 

a  covenant  not  to  assign,  contract  to  assign  his  interest,  it  is  in- 

mbent  on  him,  and  not  on  the  purchaser,  to  procure  the  lessor's 

:ence  for  the  assignment  (s).     Where  A.  assigned  his  effects  to  B. 

r  the  benefit  of  his  creditors,  and,  among  other  things,  a  lease  of  a 

rm  from  C,  which  contained  a  covenant  not  to  assign  without  C.'s 

nsent  in  writing,  and  B.  agreed  to  assign  the  lease  to  D.'s  nominee, 

.  to  pay  the  expenses  of  the  assignment,  and  180/.  on  a  day  certain 

fc)  Cole  Ejec.  332,   782—785  ;   2  Chit.  (o)  Crusoe  d.  Blencowe  v.  Bughij,  3  Wils. 

A.    H76     (10th    ed.);      Chit.     Forms,  235;   2  W.  Blac.  767;  Kinnersley  \.  Orpe,' 

5—822  (8th  ed.).  1  Doug.  55  ;  Church  v.  Brown,  15  Ves.  258  ; 

')  Morgan  v.  Slaughter,  1   Esp.  8  ;  Folk-  Cole  Ejec.  435. 

ham  V.  Croft,  3  Anst.  700.  (p)  Roe  d.  Gregson  v.  Harrison,  2  T.  R. 

m)  The  Haberdashers'    Co.    v.    Isaac,    3  425. 

••  N.  S.  611,  Wood,  V.-C.  {q)  Richardson  v.  Evans,  3  Madd.  218. 

")  Henderson  v.  Hatj,  3  Bro.  C.  C.  632  ;  (r)   Hill  v.  Barclay,  18  Ves.  56. 

irch  V.  Brown,  15  Ves.  258,  271  ;  Browne  (s)  Lloyd  V.  Crispe,  5  Taunt.  249  ;  ante, 

Hahan,  15  Ves.  528.  241. 
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Chap.  XIII.    for  the  improvements  and  manure;  to  take  the  crops  at  a  valuation 

— —  and  to  have  immediate  possession :   it  was  held,  that  to  support  an 

action  on  this  agreement  B.  must  show  that  he  had  obtained  C's  con- 
sent in  writing  to  the  assignment,  though  D.  had  taken  possession  of 
the  premises,  had  cut  down  the  crops,  and  had  paid  part  of  the  180/. 
to  B.  (t).  A  proviso  for  re-entry  in  the  event  of  the  lessee  becomino- 
bankrupt  is  lawful  (m). 

(b)   Upon  whom  suck  Covenants  are  binding. 

If  a  lease  be  made  to  B.,  his  executors,  administrators  and  assigns, ; 
for  twenty-one  years,  provided  that  he  shall  not  assign,  the  proviso 
being  repugnant  to  the  premises  is  void ;  but  it  would  have  been  good 
if  the  word  "assigns"  had  been  omitted  (a:).  A  covenant  that  the 
lessee,  "his  executors  or  administrators,"  Avill  not  assign,  does  not 
bind  his  assignees  (?/).  Thus,  where  an  action  of  covenant  was  brought 
against  the  assignee  of  the  lessee  for  rent,  and  there  was  a  plea  that 
before  the  rent  became  due  the  defendants  assigned  all  their  estate 
and  interest  in  the  demised  premises  to  A.  B. ;  and  a  replication  that 
in  and  by  the  indenture  the  lessee  for  himself,  his  executors,  adminis- 
trators and  assigns,  covenanted  that  he,  his  executors  or  administrators, 
should  not  assign  the  premises  thereby  demised  without  the  consent 
of  the  lessor,  and  that  no  consent  was  given ;  it  was  held  upon  de- 
murrer, first,  that  the  replication  was  bad,  inasmuch  as  the  covenan' 
of  the  lessee  not  to  assign  did  not  restrain  the  assignee  from  settini 
up  the  assignment ;  and  secondly,  that  the  action  being  founded  oil 
privity  of  estate,  the  defendant's  liability  ceased  as  soon  as  the  priviW 
of  estate  was  destroyed  {z) ;  but  where  a  lease  contained  a  provial 
that  the  lessee,  his  executors  or  administrators,  should  not  set,  let  oj 
assign  over  the  whole  or  any  part  of  the  demised  premises  withouj 
licence  in  writing,  on  pain  of  forfeiting  the  lease ;  it  was  held,  that  th 
administratrix  of  the  lessee  could  not  under-let  without  incurring 
forfeiture  (a). 
Exceptions  in  If  a  covenant  not  to  assign  contain  an  exception  in  favour  of  assigij 
asra^ins^Assiffn-  ^^^^^  ^y  will,  it  sccms  that  executors  claiming  under  the  will  are  m 
ments.  within  the  exception,  so  as  to  be  at  liberty  to  sell  for  payment  of  deb 

without  licence  of  the  lessor  (J).     If  a  lease  be  upon  condition  th 
the  lessee  or  his  assigns  shall  not  alien  unless  to  his  brother,  if  tl 


(t)  Mason  v.  Corder,  7  Taunt.  9  ;  2  Marsh. 
332. 

(u)  Roe  d.  Hunter  v.  Gatliers,  2  T.  R. 
131  ;  CJiurch  V.  Brown,  15  Ves.  258;  Doe 
d.  If'illianis  v.  Davks,  6  C.  &  P.  CH;  Doe 
d.  Bridgman  v.  David,  1  C,  M.  &  R.  405; 

5  Tyr.  125;  Doe  d.  Gatehouse  v.  Rees,  4 
Ring.,  N.  C.  384;  6  Scott,  161;  Doe  d. 
Griffith  V.  Pritchard,  5  B.  &  Ad.  7f)5  ;   2  N. 

6  M.  489;  Doe  d.  Lloyd  v.  Inglehtj,  15  M. 
&  W.  405  ;  Cole  Ejec.  402. 


(.r)  Shep.  Touch.  123,  n. 

ly )  Doe  d.  Cheere  v.  Smith,  5  Taunt.  7f 

1  Marsh.  359  ;  2  Rose,  280;  Bally  v.  Wi 
3  Wils.  33  ;  Patil  v.  Nurse,  8  B.  &  C.  4t 

2  M.  &  R.  525. 

{z)  Paul  V.  Nurse,  8  B.  &  C.  486;  2 
&  R.  525. 

(a)  Roe  d.  Gregson  v.  Harrison,  2  T, 
425. 

(b)  Lloyd  V.  Crispe,  5  Taunt.  249. 
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essee  assign  his  term  to  his  brother,  it  seems  that  the  latter  shall  not    Chap. Xlll. 
)e  restrained  by  the  condition  (c).  ^^^'^-  ^- 


'  (c)  Licence  to  assign  or  under-let. 

Formerly  a  licence  to  assign  or  under-let  operated  as  a  total  waiver  22  &  23  Vict. 

if  the  condition  against  assigning  or  under-letting,  such  condition  Restriction  on 

,)eing  considered  as  an  entire  thing,  not  capable  of  being  waived  or  effect  of  Li- 

leleased  as  to  part  only  (f?).     But  now  by  22  &  23  Vict.  c.  35,  s.  1,  '^    '^ 

where  any  licence  to  do  any  act  which  without  such  licence  would 

reate  a  forfeiture,  or  give  a  right  to  re-enter,  under  a  condition  or 

ower  reserved  in  any  lease  heretofore  granted  or  to  be  hereafter 

ranted,  shall  at  any  time  after  the  passing  of  this  act  be  given  to  any 

issee  or  his  assigns,  every  such  licence  shall,  unless  otherwise  ex- 

ressed,  extend  only  to  the  permission  actually  given,  or  to  any  spe- 

lific  breach  of  any  proviso  or  covenant  made  or  to  be  made,  or  to  the 

jCtual  assignment,  under-lease  or  other  matter  thereby  specifically 

uthorized  to  be  done,  but  not  so  as  to  prevent  any  proceeding  for 

IV  subsequent  breach  (unless  otherwise  specified  in  such  licence), 

id  all  rights  under  covenants  and  powers  of  forfeiture  and  re-entry 

I  the  lease  contained  shall  remain  in  full  force  and  virtue,  and  shall 

?"  available  as  against  any  subsequent  breach  of  covenant  or  con- 

tion,  assignment,  under-lease  or  other  matter  not  specifically  autho- 

ized  or  made  dispunishable  by  such  licence,  in  the  same  manner  as 

no  such  licence  had  been  given ;  and  the  condition  or  right  of  re- 

itry  shall  be  and  remain  in  all  respects  as  if  such  licence  had  not 

!en  given,  except  in  respect  of  the  particular  matter  authorized  to  be 


5) 

me. 


By  sect.  2,  "  where  in  any  lease  heretofore  granted  or  to  be  here-  Restricted 
ter  granted  there  is  or  shall  be  a  power  or  condition  of  re-entry  on  pll^t^ua' Li-** 
signing  or  under-letting  or  doing  any  other  specified  act  without  cences. 
ence,  and  a  licence  at  any  time  after  the  passing  of  this  act  shall  be 
ven  to  one  of  several  lessees  or  co-owners  to  assign  or  under-let 
rt  only  of  the  property,  or  to  do  any  other  such  act  as  aforesaid  in 
-pect  of  part  only  of  such  property,  such  licence  shall  not  operate  to 
stroy  or  extinguish  the  right  of  re-entry  in  case  of  any  breach  of 
3  covenant  or  condition  by  the  co- lessee  or  co-lessees,  or  owner  or 
uers,  of  the  other  shares  or  interests  in  the  property,  or  by  the 
see  or  owner  of  the  rest  of  the  property  (as  the  case  may  be),  over 
'  in  respect  of  such  shares  or  interests  or  remaining  property,  but 
•  :h  right  of  re-entry  shall  remain  in  full  force  over  or  in  respect  of 
1  i  shares  or  interests  or  property  not  the  subject  of  such  licence." 
By  sect.  3,  "  where  the  reversion  upon  a  lease  is  severed,  and  the  Apportion- 

'  it  or  other  reservation  is  legally  apportioned,  the  assignee  of  each  ditions  of  Re- 

.   _,        ^  entry  in  certain 

c)  Com.  Dig.  tit.  Condition,  (F).  Smith,  L.  C.  25,  28  (4th  ed.) ;  Cole  Ejec.   Cases. 

d)  Dumpoi's  case,  4  Co.   R.    119b;    1        437. 
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Chap.XIII. 

Sect.  2. 


part  of  the  reversion  shall,  in  respect  of  the  apportioned  rent  or  other 
reservation  allotted  or  belonging  to  him,  have  and  be  entitled  to  the 
benefit  of  all  covenants  or  powers  of  re-entry  for  non-payment  of  the 
original  rent  or  other  reservation,  in  like  manner  as  if  such  conditions 
or  powers  had  been  reserved  to  him  as  incident  to  his  part  of  the  re- 
version in  respect  of  the  apportioned  rent  or  other  reservation  allotted 
or  belonging  to  him  (a). 


Breacli  by  an 
Assignment. 


Breach  by  an 
Under- Lease. 


(d)   What  is  a  Breach  of  such  Covenants. 

A  covenant  not  to  assign  without  licence  is  broken  upon  the  execu- 
tion by  the  lessee  (without  licence)  of  any  deed   whereby  he  parts 
with  the  demised  premises  for  the  whole  of  the  residue  of  his  term ; 
although  such  deed  purports  to  be  merely  a  lease  or  under-lease  for 
an  equal  or  longer  term,  at  a  different  rent,  payable  to  himself,  and 
contains  other  and  different  covenants  and  stipulations  than  those  in 
the  original  lease  (Z»).     For  although  such  deed  may  for  some  pur- 
poses operate,  as  between  the  parties  thereto,  as  a  lease  or  under- 
lease (c),  but  without  giving  any  right  to  distrain  for  the  rent  thereby 
reserved,  the  lessor  having  no  reversion  {d),  yet  as  between  the  par- 
ties and  the  original  lessor  it  operates  as  an  assignment  (e).     In  order 
that  an  assignment  shall  create  a  forfeiture,  the  instrument  must  be 
valid  and  effectual  in  point  of  law :  accordingly,  where  there  was  a 
proviso  in  a  lease  for  re-entry  in  case  of  assignment  without  Hcence 
and  the  lessee  by  deed  assigned  all  his  property  real  and  personal  t( 
trustees  for  the  benefit  of  his  creditors,  and  was  afterwards  declared  i 
bankrupt ;  it  was  held,  that  the  deed  of  assignment  being  an  act  o 
bankruptcy,  and  void,  did  not  operate  as  a  valid  conveyance  of  thi 
lessee's  interest  under  the  lease,  and  that  therefore  it  did  not  work  : 
forfeiture  (f).  An  advertisement  to  under-let  or  assign  is  not  a  breac' 
of  contract,  if  no  actual  under-lease  or  assignment  be  made  (g). 

A  covenant  "  not  to  assign,  transfer,  set  over,  or  otherwise  do  c 
put  away  the  lease  or  premises,"  is  not  broken  by  an  under-lease  (A) 
but  a  covenant  not  to  assign  or  otherwise  part  with  the  premises,  c 
any  part  thereof,  for  the  whole  or  any  part  of  the  term,  is  broken  b 
an  under-lease  (z).  A  covenant  against  under-letting  will  restrain  a 
alienation  by  assignment  {k).     Letting  lodgings  is  not  a  breach  of 


(a)  See  23  &  24  Vict.  c.  38.  s.  6  (post, 
532),  as  to  the  restricted  effect  of  waiver  in 
a  particular  instance  of  the  benefit  of  any 
covenant  or  condition. 

(b)  Ante,  197. 

(c)  Doe  d.  Freeman  v.  Bateman,  2  B.  & 
A.  I(i8  ;   Pollock  V.  Stacey,  9  Q.  B.  1033. 

(d)  Parmeiiter  v.  Webber,  8  Taunt.  593  ; 
Preece  v.  Corrie,  5  Bing.  24  ;  2  M.  &  P.  57. 

(e)  Wollaston  v.  Hakewill,  3  M.  &  G. 
297,  323;  3  Scott,  N.  R.  593  ;  Cole  Ejec. 
434;   Id.  223;  ante,  197. 


(/■)   Doe  d.  Lloxjd  v.  Powell,  5  B.  & 
308  ;   8  D.  &  R.  35  ;  2  Y.  &  J.  372. 

(g)  Gourley  v.  Duke  of  Somerset,  1  V. 
B.  68. 

(h)  Crusoe  d.  Blencowe  v.  Biigby,  2 
Blac.  766;  3  Wils.  234;  Kinnersley 
Orpe,  1  Doug.  55  ;  Church  v.  Brown, 
Ves.  258. 

(0   Doe  d.  Holland  v.  Worsley,  1  Can 
20  ;   Cole  Ejec.  435. 

(A)  Greenaway  v.  Adams,  12  Ves.  395 
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covenant  in  a  lease  not  to  under-let  any  part  of  the  premises  without    Chap.  XIII. 
the  licence  of  the  lessor;  for  the  covenant  can  only  extend  to  such 


under-letting  as  a  licence  might  be  expected  to  be  applied  for ;  and 
'  who  ever  heard  of  a  licence  from  a  landlord  to  take  in  a  lodger  (/)  ? 
1      A  covenant  "  not  to  let,  set,  assign,  transfer,  set  over  or  otherwise  Deposit  of 
'  part  with  the  premises  demised,  or  the  lease,"  is  not  broken  by  a  de-  8^^^^;^^^  ^ 
posit  of  the  lease  as  a  security  for  a  loan;  because,  although  it  creates 
'  an  equitable  mortgage,  it  gives  no  legal  title  {m). 

An  assignment  by  operation  of  law,  and  not  by  the  voluntary  and  Lease  taken 
immediate  act  of  the  party,  is  no  breach  of  a  covenant  against  aliena-  '"    ^^^^  "^"* 
tion.    A  lease  taken  in  execution,  on  a  warrant  of  attorney  to  confess 
a  judgment  given  by  the  lessee,  is  not  a  forfeiture  of  the  lease  under 
a  covenant  by  such  lessee,  ''  not  to  let,  set,  assign,  transfer,  make 
over,  barter,  exchange  or  otherwise  part  with  the  indenture,  &c.,"  for 
there  is  a  distinction  between  those  acts  which  a  party  does  volun- 
tarily, and  those  which  pass  in  invitum  (n) :  but  where  it  was  found 
by  verdict,  that  the  tenant  gave  such  a  warrant  of  attorney  to  a  cre- 
ditor, for  the  express  purpose  of  enabling  such  creditor  to  take  the 
ease  in  execution  under  the  judgment,  it  was  held  to  be  in  fraud  of 
:he  covenant;  and  the  landlord,  under  the  clause  of  re-entry,  recovered 
he  premises  in  ejectment  from  a  purchaser  under  the  sheriff's  sale  (o). 
\  lease  of  the  Opera  House  contained  a  covenant  by  the  lessee  "  not  to 
;harge  or  incumber  the  theatre,  or  the  income  thereof,  or  the  term 
lereby  granted,  by  mortgaging  the  same,  or  granting  any  rent-charges 
>v  any  other  incumbrance  whatever."    The  lessee  was  greatly  in  debt, 
n  respect  of  his  debts  he  granted  warrants  of  attorney  (one  of  which 
'»'as  to  secure  payment  of  bills  not  then  due),  and  another  provided 
lat  it  was  a  concurrent  security  with  an  indenture  therein  recited ; 
lat  judgment  was  to  be  entered  up  when  the  grantee  thought  fit,  and 
e  registered ;  and  judgments  were  signed  against  him  on  those  war- 
uits  of  attorney,  and  upon  judge's  orders  and  registered: — held,  that 
0  breach  of  this  covenant  had  been  committed  (p).     Where  a  lease 
Dntained  a  clause  of  re-entry,  in  case  the  term  should  be  extended  or 
iken  in  execution,  and  the  sheriff  entered  the  premises  during  the 
•rm,  under  a  writ  of  extent  against  the  lessee  at  the  suit  of  the 
rown,  held  an  inquisition,  and  seized  the  lessee's  interest  into  the 
ing's  hands ;  it  was  held  by  the  Court  of  Exchequer,  that  this  pro- 
■eding  was  a  taking  in  execution  within  the  latter  clause  of  the  pro- 
so;  and  therefore  that  the  term  was  forfeited  (5^). 

(I)  Doe  d.  Pitt  V.  Laming,  4  Camp.  77.  (0)  Doe  d.  Mitchinson  v.  Carter,  8  T.  R. 

{■m)  Doe  d.  Goodbehere  v.  Bevan,  3  M.  &  300. 

353;  Doe  A.  Pitt  v.  Hogg,  4  D.  &   R.  {p)   Croft  v.  Lumleij,  6  H.  L.  Cas.  672; 

6  ;  1  C.  &  P.  160;  Doe  d.  Pitt  v.  Laming,  27  L.  J.,  Q.  B.  321  ;  4  Jur.  N.  S.  903. 

'.  &  Moo.  36  ;   4  Camp.  77.  (5)  Rex  v.  Topping,  M'Clel.  &  You.  544. 

[n)  Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  57. 
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Chap.  XIII. 

Sect.  2. 

Bankruptcy  of 
Lessee. 


Insolvency  of 
Lessee. 


Marriage  of 
Lessee. 


Bequest  of  the 
Term. 


Other  Breaches 
of  Contract 
against  Alien- 
ation. 


Where  tlie  lessee  becomes  a  bankrupt,  the  operation  of  the  Bank- 
rupt Acts,  by  which  the  property  becomes  vested  in  the  assignees, 
does  not  create  a  breach  of  the  contract  against  alienation  (r).  The 
assignment  being  done  by  the  authority  of  a  statute,  supersedes  any 
private  agreement  between  the  parties,  and  is,  therefore,  no  breach  of 
the  condition  (6').  But  a  lease  may  be  made  subject  to  a  proviso  for 
re-entry  by  the  lessor,  in  the  event  of  the  lessee  becoming  bankrupt; 
and  such  proviso  will  be  valid  as  against  his  assignees  (t).  Where  A. 
granted  a  lease  to  B.,  which  contained  a  covenant  that  B.,  his  exe- 
cutors or  administrators,  (without  mentioning  "  assigns,")  should  not 
under-let  without  the  consent  of  the  lessor;  and  B.  having  become 
bankrupt,  his  assignees  assigned  the  premises  to  C,  from  whom  B., 
after  he  obtained  his  certificate,  took  them  again  by  re-assignment, 
and  under-let  them  to  another  person;  it  was  held,  that  B.,  having 
been  discharged  at  the  time  of  his  bankrujjtcy  from  all  covenants  in 
the  lease,  the  under-letting  by  him,  which  was  in  the  character  of 
assignee,  was  no  forfeiture  of  the  lease  {u). 

Taking  the  benefit  of  an  Insolvent  Debtors  Act  is  considered  as  a  vo- 
luntary  assignment;  and  therefore  creates  a  forfeiture  of  a  lease  which 
contains  a  covenant  against  alienation  {x).  So  perhaps  would  be  a 
bankruptcy  where  the  petition  for  adjudication  is  presented  by  the 
bankrupt  himself. 

Where  the  lessee  of  a  term  for  years  is  a  single  woman,  and  there  | 
is  a  contract  against  alienation,  her  taking  a  husband  is  no  breach  of 
the  condition  {?/). 

Where  the  lessee,  having  covenanted  "  not  to  assign  over  the  term 
without  the  lessor's  consent  first  had  in  writing,"  bequeathed  the  term 
without  any  such  consent  obtained ;  it  was  held  not  to  be  such  ar 
assignment  as  was  a  breach  of  the  covenant  (2?). 

If  a  man  lease  a  house  and  land,  upon  condition  that  the  lessee  shal 
not  parcel  out  the  land,  nor  any  part  thereof,  from  the  house;  anc 
afterwards  the  lessee  lease  the  house  and  part  of  the  land  to  one,  aiK 
the  residue  of  the  land  to  another,  it  is  a  breach  of  the  condition;  io 
by  the  word  "  parcelling"  is  intended  a  division  or  separation  of  th 
land  from  the  house;  and  every  division  and  severance  of  the  hous, 
and  land  is  within  the  meaning  of  the  condition  {a).  Where  a  leasj 
contained  a  proviso  for  re-entry,  in  case  the  tenant  should  demisi 


(r)  Wadham  v.  MarJow,  2  Chit.  600  ;  1 
II.  Blac.  438,  n, ;  8  East,  314,  n. ;  4  Doug. 
54. 

(s)  Roe  d.  Hunter  v.  GalUers,  2  T.  R. 
133;  Weiherell  v.  Geering,  12  Ves.  512; 
Doe  d.  Lockwood  v.  Clarke,  8  East,  185  ; 
Doe  d.  Goodbehcre  v.  Bevan,  3  M.  &  S.  353. 

(0  Ante,  21G  (/c). 

lu)  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795  ; 
1  Marsh.  359  ;  2  Rose,  280. 


(.r)  Shee   v.    Hale,    13    Ves.    404;  Cc 
Ejec.  436,  437. 

(y)  Com.  Dig.  tit.  Condition,  (Q). 

(x)  Fox  V.  Swann,  Style,  483;  Doe 
Goodhehere  v.  Bevan,  3  M.  &  S.  353;  / 
d.  Ewins  V.  Evans,  9  A.  &  E.  719  !  1  I'- 
D.  472  ;  but  tlie  cases  upon  this  point  a 
pear  to  be  conflicting;  Cole  Ejec.  437. 

(n)  Bac.  Abr.  tit.  Condition,  (O). 
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lease,  o;rant  or  let  the  demised  premises,  or  any  part  or  parcel  thereof,    Chap. XIII. 

or  convey,  &c.,  to  any  person  whomsoever,  for  all  or  any  part  of  the  __^^^^ 

term,  without  the  licence  of  the  lessor  in  writing;  and  the  lessee, 

without  such  licence,  agreed  with  a  person  to  enter  into  partnership 

with  him,  and  gave  him  the  use  of  a  back  chamber,  and  some  other 

parts  of  the  premises  exclusively,  and  of  the  rest  jointly  with  himself; 

it  was  held  to  be  a  breach  of  the  contract  against  alienation,  for  which 

the  lessor  was  entitled  to  re-enter  (5).     Suffering,  without  consent, 

persons  to  use  portions  of  the  land  for  the  purpose  of  raising  a  potato 

crop,  is  a  breach  of  a  stipulation  not  to  suffer  any  part  of  the  land  to 

be  occupied  by  any  other  person,  without  the  consent  of  the  landlord, 

although  it  be  proved  to  be  the  custom  of  the  country  for  farmers  to 

pursue  that  course  (c).     Where  the  covenant  was,  not  to  assign  the 

iwhole  or  any  part  of  the  lands  demised  without  the  lessor's  consent, 

and  the  lessor  entered  into  part  himself,  and  then  the  lessee  assigned; 

it  was  held  to  be  a  breach  of  the  covenant,  notwithstanding  the  lessor's 

entry  (c?).    Where  during  the  existence  of  a  lease,  containing  a  proviso 

Jor  re-entry  in  case  of  assignment  or  under-letting  without  licence  in 

writing,  the  lessor,  who  had  purchased  the  remainder  of  the  interest 

n  it,  engaged  to  grant  a  new  lease  to  the  defendant,  who  was  not  the 

essee,  to  take  effect  on  the  expiration  of  the  old  lease,  it  was  held,  that 

,he  lessor  could  not  maintain  ejectment  against  the  defendant  on  the 

act  of  his  possession,  though  no  licence  in  writing  had  been  granted, 

IS  there  was  a  waiver  of  the  forfeiture,  if  any  had  taken  place,  or  else 

here  was  no  forfeiture  at  all,  for  the  defendant  came  in  with  the 

sssor's  consent  (e).     It  was  at  one  time  held,  that  where  there  is  a 

light  of  re-entry  upon  assignment  or  under-letting,  if  a  person  be 

iDund  on  the  premises  appearing  as  tenant,  it  is  prima  facie  evidence 

f  an  under-letting ;  and  the  defendant  must  show,  whether  the  per- 

3n  was  a  tenant  or  merely  a  servant  (y):  but  it  has  since  been  laid 

own  by  Lord  Ellenborough,  that  it  is  not  sufficient  to  prove  the 

efendant,  a  stranger,  in  possession  of  the  demised  premises,  and  his 

eclaration  that  they  were  demised  to  him  by  another  stranger,  even 

the  tenant  had  covenanted  not  to  part  with  the  possession  (^). 

(e)   Waiver  of  Forfeiture, 
Where  a  forfeiture  has  been  incurred  by  breach  of  a  covenant  against  By  Accept- 
ienation,  the  receipt  of  rent  which  becomes  due  at  a  later  period  will    ygjjt  Rent, 
nount  to  a  waiver  of  the  forfeiture,  if  the  lessor  then  knows  of  the 
each  ih).     In  an  ejectment  for  breach  of  a  condition  not  to  under-let, 

(6)  Roe  d.  Dingley  v.  Sales,  1   M.  &  S.  (g)  Doe  \.  Payne,  1  Stark.  86.     As  to  the 

?•  effect  of  Declarations  by  Occupiers,  see  Cole 

(c)  Greenslade  v.  Tapscott,  1  C,  M.  &  R.       Ejec.  232. 

;  4  Tyr.  566.  {h)  Roe  d.   Gregson  v.  Harrison,  2  T.  R. 

[d)  Collins  V.  Sill,  Style,  265.  425;  Mulcarry  v.  Eyres,  Cro.  Car.  511; 
e)  Doe  d.  Weatherhead  v.  Curwood,  1  Harvey  v.  Osweld,  Cro.  Eliz.  572;  Good- 
ir.  &  Wol.  140.  right  d.  Walter  v,  Davids,  Cowp.  803;  Cole 
'J)  Doe  d.  Hindley  v.  Rickarhy,  5  Esp.  4.  Ejec.  408,  439. 
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Chap.  XIII.    it  was  proved  that  the  plaintiff  asked  the  defendant  what  he  would 

Sect.  2  •  . 
'— —  take  for  his  land,  and  on  the  defendant  naming  a  price,  said,  "  then 


•     let  it,  and  I  shall  know  what  it  will  produce  next  year:" — held,  that 
this  was  a  waiver  of  the  forfeiture,  for  breach  of  such  condition  (i). 
23  &  24.  Vict.         By  23  &:  24  Vict.  c.  38,  s.  6,  "  where  any  actual  waiver  of  the  benefit 
Restriciioii  in     °^  ^"Y  Covenant  or  condition  iVi  any  lease,  on  the  part  of  the  lessor, 
effect  of  or  his  heirs,  executors,  administrators  or  assigns,  shall  be  proved  to 

liave  taken  place  after  the  passing  of  this  act  in  any  one  particular 
instance,  such  actual  waiver  shall  not  be  assumed  or  deemed  to  ex- 
tend to  any  instance  or  any  breach  of  covenant  or  condition  other 
than  that  to  which  such  waiver  shall  specially  relate,  nor  to  be  a 
general  waiver  of  the  benefit  of  any  such  covenant  or  condition,  unless 
an  intention  to  that  effect  shall  appear."  Before  this  enactment  a 
lessor  who  had  a  right  of  re-entry  on  the  breach  of  a  covenant  not  to 
under-let,  did  not,  by  waiving  his  right  on  one  under-letting,  lose  his 
right  to  re-enter  on  a  subsequent  under-letting  (Zt). 


Sect.  3. — i'or  Residence  on  the  Premises. 
Effect  of  Cove-       A  covenant  by  the  lessee  to  reside  constantly  upon  the  demised 
premises,  is  sometimes  inserted  in  leases;  and  such  a  covenant  has 
been  recognized  as  a  fair  and  proper  covenant  (/);  but  it  certainly  is 
not  a  common  or  usual  covenant.     It  runs  with  the  land  into  whoseso- 
ever hands  it  comes ;  and  is  therefore  binding  upon  assigns,  although 
they  be  not  named  (m).      Where"  A.  gave  by  will  his  tenant-right, 
which  he  held  by  lease,  to  B.,  but  not  to  dispose  of  nor  sell  it;  and 
if  he  refused  "  to  dwell  there  or  keep  it  in  his  own  possession,"  then 
that  C.  "  should  have  his  tenant-right  of  the  farm ;"  and  B.  havint; 
borrowed  money,  left  the  title  deeds  with  his  creditor  as  a  security, 
and  confessed  a  judgment  to  secure  the  money ;  and  having  also  giver 
■  a  judgment  to  another  creditor,  who  issued  an  execution  against  him 
and  the  sheriff  sold  the  lease  to  the  creditor  with  whom  the  deed) 
were  deposited,  he  paying  the  debt  of  the  plaintiff  in  the  execution 
and  B.  having  left  the  premises,  and  ceased  to  dwell  there  on  the  da; 
of  the  execution,  before  the  sheriff  entered  ;  it  was  held,  that  C,  th' 
remainderman,  was  entitled  to  enter;  for  that  the  acts  of  B.  amountei 
to  a  voluntary  parting  with  the  estate  {n).     In  one  case  it  was  con 
sidered  that  the  reasonableness  of  a  covenant  by  a  lessee,  in  a  leas 
of  lands  renewable  for  ever,  that  he  and  his  heirs  shall  always  liv 
upon  the  lands,  or  pay  an  additional  rent,  with  the  usual  remedies  b 
distress  and  entry,  is  properly  triable  at  law ;  and  that  a  court  of  equit ' 

ought  not  to  interpose,  or  give  relief  against  it(o).  : 

! 

(J)  Doe  d.  HenniJcer  v.    Watt,   8  B.  &  C.  (»n)   Tatem  v.  Chaplin,  2  II.  BJac.  133.   ' 

308;    1  M.  &  11.  G94.  (n)  Doe  d.  Duhe  of  Norfolk  v.  Ilawke,, 

(l()  Doe   d.   Boscawen  v.   Bliss,  4  Taunt.  East,  481.                                 '                         j 

735.  (o)  Ponsonhij  v.  Adams,  2  Bro.  P.  C.  4.' 

(/)  Ponsonbij  v.  Adams,  2  Bro.  P.  C.  431. 
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Sect.  4. — Against  particular  Trades.  Chap.  XI 1 1. 

In  leases  of  houses  in  towns  a  covenant  is  frequently  inserted,  to 

,       ,  P  •  •,,.  ir-     •        ±i  Effect  of  Co ve- 

restrain  the  lessee  irom  carryuig  on  or  permitting  or  suttenng  the  pre-  nant  against 
mises  to  be  used  for  carrying  on  obnoxious  trades :  also  to  prevent  Pfi"'j'-""lar 
any  sale  of  furniture  in  the  house ;   a  precaution  which  becomes  ne- 
cessary, not  merely  from  the  injury  which  may  otherwise  be  done  to 
the  premises,  but  also  from  their  respectability  being  lessened,  and 
the  goodwill  of  them  being  thereby  diminished.    A  private  house  and 
garden  where  a  sale  by  public  auction  takes  place,  is  for  the  time  being 
a  "  place  of  public  resort"  within  the  Vagrant  Act(p).     The  real  ob- 
ject in  all  these  cases  is  to  prevent  the  lowering  of  the  tenement  in  the 
scale  of  houses,  by  the  exercise,  whether  wholly  or  partially,  of  those 
trades  which,  in  the  judgment  of  the  lessor,  are  likely  to  [be  a  nui- 
sance to  the  neighbourhood,  or  to]  prevent  tenants  from  afterwards 
taking  the  premises,  and  which  by  so  doing  may  depreciate  their 
value  at  a  future  period  {cj).     Where  A.  procured  B.  to  grant  him  a 
lease  of  premises,  by  means  of  a  false  representation  that  he  intended 
to  carry  on  a  certain  lawful  trade  therein;  and  having  obtained  posses- 
sion, A.  converted  the  premises  into  a  common  brothel,  whereupon  B. 
forcibly  expelled  him: — held,  that  A.  might  maintain  ejectment;  the 
fraudulent  misrepresentation  and   the   subsequent  illegal  use  of  the 
premises  not  being  sufficient  at  law  to  avoid  the  lease  (r).    Covenants 
|in  restraint  of  trade  in  a  trading  locality  are   not  considered  usual 
covenants  (s).     A  restriction  against  particular  trades  is  not  a  usual 
:ovenant  {t).     A  proviso  in  the  lease  of  a  public-house  for  re-entry  in 
itlie  event  of  the  premises  being  used  for  the  purpose  of  carrying  on 
herein  any  other  business  than  that  of  a  licensed  victualler,  is  com- 
non  and  usual  {21).     A  person  agreed  to  take  land  for  ninety  years  at 
I  certain  rent,  and  to  build  glass-houses,  and  not  to  use  the  premises 
,br  any  other  purpose  than  a  glass  manufactory  ;  it  was  held,  that  this 
ligreement  did  not  warrant  the  insertion  of  a  covenant  in  the  lease, 
ompelling  the  tenant  to  carry  on  the  business  of  a  glass  manufacturer 
luring  the  whole  terra  {x).     A  promise  cannot  be  implied,  from  the 
uere  fact  of  a  lessee  having  entered  into  an  agreement  for  an  under- 
enancy,  that  he  had  power  to  let  without  restriction  as  to  the  pur- 
)oses  for  which  the  premises  should  be  used  (?/).     A  lease  made  for 
be  express  purpose  of  using  the  premises  to  boil  oil  and  tar,  contrary 
0  the  provisions  of  the  Building  Act,  25  Geo.  3,  c.  77,  is  void,  though 
be  intended  use  of  the  premises  is  not  mentioned  in  the  lease  (2^). 

(p)  5  Geo.  4,  c.  83,  s.  4;   Sewell,  app.,  1  M.  &  R.  644;   3  C.  &  P.  96. 

"atjlor,  resp.,  7  C.  B.,  N.  S.  160.  (x)   Doe  d.  Marquis  of  Bute  v.  Guest,  15 

(q)  Gaskell  v.  Sprij,  I  B.  &  A.  619.  M.  &  W.  160. 

(r)  Feret  v.  Hill,  1.5  C:  B.  207  ;  and  see  (y)  Jackson  v.  Cobhin,  8  M.  &  W.  790  ; 

;.,  B.  &  E.  814,  81.3.  1  Dowl.  N.  S.  96. 

(s)   IVilbraham  V.  Livrsey.  IS  Be^v.  206.  (  =  )   Gas    Light    Co.    v.    Turner,    5    Bing. 

(t)  Properl  v.  Parlcer,  3  Myl.  &  K.  280.  N.  C.  666;   7  Scott,  799;  8  Scott,  609  ;  6 

{u)  Bennett  v.    Womach,  7  B.  &  C.  627  ;  Bing.  N.  C.  324. 
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Chap.  XIII.        Where  a  lessee  of  a  house  covenanted  not  to  lease  a  shop,  yard  or 

'—1 —  other  thing  belonging  to  the  house,  to  one  who  sold  coals,  nor  that 

What  amounts   jjg  himself  would  Sell  coals  there,  and  afterwards  he  leased  all  the 

to  a  Breacli  oi  . 

Contract  not  to  house  to  One  who  sold  coals ;   it  was  held,  that  he  had  broken  the 

tfcufar  TradT"  covenant  (a).     A  covenant  in  a  lease,  that  the  lessee  shall  not  exercise 

the  trade  of  a  butcher  upon  the  premises,  is  broken  by  there  selling 

raw  meat  by  retail,  although  no  beasts  were  there  slaughtered  (Z>).    So 

a  covenant  not  to  carry  on  the  business  of  a  pork-butcher  on  the 

demised  premises,  nor  to  use  them  for  the  sale  of  pork,  is  broken  by 

the  exposure  there  of  carcases  of  pigs  for  sale,  although  such  carcases 

are  cut  up  and  contracts  for  the  sale  thereof  completed  elsewhere  in 

the  neighbourhood  (c).     Where  a  lessee  of  a  house  and  garden  for  a 

term  of  years  covenanted  with  the  lessor  not  to  use  or  exercise,  or 

permit  or  suffer  to  be  used  or  exercised,  upon  the  demised  premises, 

or  any  part  thereof,  any  trade  or  business  whatsoever.  Sec,  without 

the  licence  of  the  lessor,  &c.,  and  afterwards,  without  the  licence  of 

the  lessor,  assigned  the  lease  to  a  schoolmaster,  who  carried  on  his 

business  in  the  house  and  premises ;  it  was  held,  that  the  assignment 

was  a  breach  of  the  covenant  (cZ).     A  covenant  not  to  carry  on  "  any 

public  business"  in  a  house,  but  that  it  should  "  be  used  solely  as  a 

private  dwelling-house,"  is  broken  by  using  it  as  a  day-school  and 

dancing  academy,  notwithstanding  the"  next-door  neighbours  make  nc 

complaints  (e). 

What  is  not  a         In  a  lease  of  a  house  (made  in  .1802)  there  was  a  covenant,  with  sj 

clause  of  forfeiture,  not  to  use  or  exercise  the  trades  or  businesses  o:| 

a  butcher,  baker,  slaughter-man,  melter  of  tallow,  tallow-chandler] 

tobacco-pipe  maker,  tobacco-pipe  burner,  soap  maker,  sugar  raakerl 

fellmonger,  dyer,  distiller,  victualler,  vintner,  tavern  keeper  or  coflfee 

house  keeper,  tanner,  common  brewer,  or  any  offensive  trade,  withouj 

licence;  it  was  held,  that  the  lease  was  not  forfeited  by  carrying  oil 

any  occupation  besides  a  trade ;  and  that  it  was  not  a  trade  to  usJ 

the  house  as  a  private  lunatic  asylum ;  the  word  "  trade"  in  this  covej 

nant  being  applicable  only  to  a  business  conducted  by  buying  anil 

selling  (/).     In  a  lease  for  years  of  a  messuage  and  premises  in 

public  street,  the  lessee  covenanted  that  he,  his  executors,  &:c.,  should 

not  permit  or  suffer  any  person  or  persons  to  inhabit  the  same,  wh  I 

should  carry  on  therein  certain  enumerated  trades  or  businesses,  "c 

any  other  trade  or  business  that  might  be,  or  grow,  or  lead  to  b( 

offensive,  or  any  annoyance  or  disturbance,  to  any  of  the  other  tenant  I 

of  the  lessor,"  &c. ;  and  the  lessee  granted  an  under-lease  of  the  prf  J 

(a)  Bac.  Abr.  tit.  Condition,  (O).  95  ;   Kemp  v.  Sober,  1  Sim.  N.  S.  517. 

(6)  Doe   d.   Gaskell  v.   Spry,   1   B.  &   A.  (e)    Wickenden  -v.    Webster,    (i    E.   &    1 1 

617.  387;  Johnstone  v.  Hall,  2  Kay  &  J.  41' 

(c)  Doe  d.  Davis  v,  Elsam,  Moo.  &  M.       25  L.  J.,  Ch.  462 


I 


189.  .  (f)Doed.fVetherellv.Bird,2A.&l 

{d)  Doe  d.  Bish  v.  Keeling,  1   M.  &  S.       ICl  ;   4  N.  &  M.  285  ;  6  C.  &  P.  195. 


I 


AGAINST  PARTICULAR  TRADES.  535 

luises  (subject  to  the  like  covenant)  to  A.,  who  opened  thera  as  a    Chap.  xill. 
public-house,  in  the  business  of  a  licensed  victualler,  which  was  not  "*' 

ione  of  the  businesses  enumerated  in  the  covenant;  it  w'as  held,  that 
such  an  act  did  not  amount  to  a  breach  of  covenant  (^).  So  carrying 
lon  the  business  of  a  retail  brewer  is  no  breach  of  a  covenant  not  to 
carry  on  the  business  of  a  common  brewer  or  retailer  of  beer  (h), 
iBut  a  covenant  against  the  trade  of  a  vintner  or  publican  will  extend 
to  prevent  the  sale  of  wine  to  be  consumed  on  the  premises  (i).  In 
construing  a  covenant  not  to  carry  on  any  offensive  trade  or  business 
on  premises  demised,  much  will  depend  on  the  situation  of  the  pre- 
mises; and  it  is  particularly  worthy  of  consideration,  whether  such 
llrade  as  that  complained  of  was  carried  on  there  at  the  time  of  the 
demise.  It  would  appear  that  a  trade  carried  on  there  at  the  time 
>f  the  demise  would  not  be  within  the  covenant  (J).  A  lease  of  the 
Jpera  House  contained  a  covenant  on  the  part  of  the  lessee  not  to 
ise  the  house  for  any  but  purposes  of  a  theatrical  kind,  and  "  to  use 
lis  best  endeavours  to  im|)rove"  the  house  for  that  purpose.  The 
louse  was  closed  at  the  end  of  the  season  of  1852,  and  was  not 
)pened  at  all  during  the  following  year : — held,  that  this  was  not  a 
jreach  of  the  covenant  (A). 

If  a  lessee  exercise  a  trade  upon  the  demised  premises,  by  which  Waiver  of 
US  lease  is  forfeited,  the  landlord  does  not,  by  merely  lying  by  and 
vitnessing  the  act  for  six  years,  waive  the  forfeiture,  as  some  positive 
let  of  waiver  is  necessary :  but  if  he  permit  the  tenant  to  expend 
noney  in  improvements  to  adapt  them  to  that  trade,  it  would  seem 
hat  it  is  evidence  to  be  left  to  the  jury  of  his  consent  to  their  being 
0  used  (l).  If  rent  be  received  for  twenty  years,  with  full  knowledge 
>f  the  breach  of  covenant,  and  without  any  objection,  a  licence  under 
eal  may  be  presumed  and  found  by  the  jury  {m).  Where  there  is  a 
ovenant  against  carrying  on  a  particular  trade  without  a  written 
icence,  the  mere  fact  of  the  lessor's  suffering  the  tenant  to  carry  on 
ne  trade  on  the  premises  will  not  afterwards  authorize  his  carrying 
•n  another  without  a  written  \\cex\ce{n).  It  seems  that  a  covenant 
ot  to  carry  on  or  suffer  upon  the  demised  premises  during  the  term 
ny  specified  trades  or  businesses,  or  any  trade  or  business  whatever, 
>  a  covenant  of  a  continuinr)  nature,  and  broken  from  day  to  day, 
0  long  as  any  prohibited  trade  or  business  is  carried  on  (o). 

A  lease  of  a  mine  contained  a  proviso,  that  it  should  be  void  to  all  Covenants  to 

work  Mines. 

(g)  Jones  V.   Thome,  1  B.  &  C.  715;   3       78;  Doe  A.  Boscawen  v.  Bliss,  ^^Tanni.  735  ; 
>.  &  R.  152.  Doe  d.  Brrjan  v.  Bancks,  4  B.  &  A.  401. 

(h)  Simons  v.  Farren,  1  Bing.  N.  C.  126,  {m)  Gibson  v.  Doeg,  2  H.  &  N.  615  ;   27 

"2;   1  Scott,  105;   4  Moo.  &  Sc.  672.  L.  J.,  Exch.  37. 

(i)  23  Vict.  c.  27,  s.  44.  («)  Macher  v.  Foundling  Hospital,   1  V. 

(j)  Gutterirlge  v.   Munyard,  7   C  &  P.       &  B.  188  ;  23  &  24  Vict.  c.  38,  s.  6 ;  ante, 
29;  1  Moo.  &  R.  334.  532. 

(A)   Croft  V.  Lumley,  6   H.  L.  Cas.  672  ;  (o)  Doe  d.  Jmhler  v.  Woodbridge,  9  B.  & 

'(  L.  J.,  Q.  B.  321  ;  4  Jur.  N.  S.  903.  C.  376  ;  Cole  Ejec.  433. 

(0  Doe  d.  Sheppard  v.  Allen,  3  Taunt. 
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Chap.  XIII.    intents  and  purposes  if  the  tenant  ceased  working  at  any  time  for  two 

Sect   4 

'—^ —  years;  held,  that  a  fraudulent  working  for  a  short  time  would  not 

avoid  a  forfeiture  (p).  An  agreement  to  work  a  mine  as  long  as  it  is 
"  fairly  workable,"  does  not  oblige  the  tenant  to  work  it  at  a  dead 
loss  ((]).  But  where  lessees  of  mines  entered  into  an  absolute  un- 
qualified covenant  to  get  2,000  tons  of  rock  salt  in  each  year  during 
the  continuance  of  the  term,  or  pay  for  the  deficiency :  held,  that 
they  were  liable,  whether  the  salt  could  be  got  easily  or  with  diffi- 
culty, and  that  whether  it  existed  at  all  was  immaterial  (r).  So  where 
lessees  of  a  mine  had  covenanted  with  all  reasonable  diligence  to  sink 
the  shafts  down  to  the  salt ;  held,  that  they  were  bound  to  do  so,  al- 
though it  might  be  an  unreasonable  application  of  time  and  labour  (r). 
So  where  the  lessees  of  a  mine  covenanted  to  work  it  during  the  con- 
tinuance  of  the  term  in  a  proper  and  workmanlike  manner :  held,  that 
they  must  be  taken  to  have  covenanted  to  work  the  mine  in  some  tcay, 
~  in  as  prudent  and  proper  a  manner  as  they  could  under  the  circum- 
stances, and  therefore  had  no  right  to  abandon  the  works  altogether, 
notwithstanding  the  mine  was  drowned  by  an  influx  of  brine,  which 
rendered  it  impossible  to  work  the  mine  at  a  profit  (r).  A  lessee  of 
iron  mines  covenanted  to  work  them,  unless  prevented  by  accident  or 
want  of  materials,  or  unless  the  ironstone  should  be  insufficient  in 
quantity  or  quality,  or  would  not  by  itself,  or  with  a  proper  mixture 
or  process,  make  good  common  pig-iron :  held,  that  the  mixture  in- 
tended was  not  necessarily  of  ingredients  procurable  on  the  demised 
premises  (5).  Where  there  was  a  demise  of  all  mines  which  then  had 
been,  or  thereafter  during  the  demise  should  be  discovered  or  opened 
under  certain  lands,  and  there  was  a  covenant  by  the  lessee  that  he 
would  work  the  said  mines  in  a  proper  and  workmanlike  manner,  no 
action  lies  on  the  covenant  if  the  mines  have  never  been  worked 
either  before  or  since  the  demise  (0-  ••  • 

Other  Cove-  Where  a  lessee  covenanted  to  use  his  utmost  endeavours  to  continue 

the  house  open  as  a  public-house,  and  the  licence  was  taken  away  by 
the  magistrates  on  account  of  the  disorderly  conduct  of  an  under- 
tenant, and  was  not  renewed  for  six  years,  when  the  lease  expired;  it 
was  held,  that  the  covenant  was  broken,  because  the  lessee  had  done 
no  act  to  endeavour  to  get  the  licence  renewed  (ii).  Land  was  de- 
mised to  trustees  for  a  parish,  they  covenanting  to  build  a  workhouse, 
and  to  use,  occupy,  possess  and  enjoy  the  premises,  for  the  sole  use, 
maintenance  and  support  of  the  poor  of  the  parish,  and  not  to  convert 
the  building  or  the  land,  or  employ  the  profits  thereof,  to  any  other 
use,  intent  or  purpose  :  there  was  a  proviso  for  re-entry  on  breach  ol 

(p)   Doe  d.  Biyan  v.  Bancks,  4  B.  &  A.  {s)  Foley  v.  Addenhroohe,   13   M.  &  W 

401  ;  Gow,  220.  174. 

(<?)  Jones  V.  Shears,  7  C.  &.  P.  346.  (0   Qimnivgto?i  v.  Arthur,  10  M.  &  W 

{rj  Jervis  v.  Tomkinson,  1  H.  &  N.  195.         335. 

(«)  Lindcr  V.  Pryor,  8  C.  &  V.  518. 
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jthe  covenant:  the  premises  were  used  for  the  intended  purposes,  until  Chap.  Xlli. 
;he  paupers  were  removed  under  the  Poor  Lavy  Amendment  Act  to  a  ^'^^'  ^' 
mion  workhouse,  after  which  the  house  was  shut  up,  and  the  land 
A'as  let  at  a  rack-rent,  which  was  applied  in  aid  of  the  poor  rates;  it 
,vas  held,  there  was  no  breach  of  the  covenant,  and  that  if  there  were, 
t  was  excusable,  being  caused  by  the  ^compulsory  operation  of  the 
loor-law  act  (x). 


'  Sect.  5. — Dealing  with  particular  Persons. 

Covenants  or  undertakings  entered  into  by  the  lessee  to  deal  with  Contacts  to 

he  lessor  alone  in  the  way  of  trade,  or  indeed   any  other  mode  of  ficularPcr^ons. 

)inding  a  party  to  purchase  articles  of  particular  individuals,  are  not 

avoured  by  the  courts,  although  it  has  never  been  directly  decided 

Ihat  they  are  illegal  and  nugatory.     The  question  upon  the  validity 

f  such  contracts  has  generally  arisen  with  respect  to  leases  granted 

ly  brewers  to  publicans  :  and  in  many  cases  the  courts  have  strongly 

ensured  that  course  of  proceeding,  not  only  as  being  extremely  in- 

arious  to   the  public  interest  and    welfare,   but  having   an  evident 

sndency  to  prejudice  the  health  of  the  subject  (y).     Attempts  were 

jade  to  get  over  the  difficulty  by  framing  the  contract  in  the  alterna- 

ve,  either  that  the  publican  should  take  all  his  beer  of  the  brewer, 

X  pay  an  advanced  rent;  but  it  was  held,  that  even  this  could  not  be 

iforced,  unless  it  was  proved  that  good  beer  was  supplied  {z) :  and 

16  quality  caimot  be  shown  to  be  good  by  evidence  that  the  brewer 

^rved  good  beer  to  his  other  customers  at  the  same  period  of  time  (z). 

1  another  case,  where  a  lease  contained  such  a  proviso,  a  plea  in 

ar  to  an  avowry  for  such  advanced  rent,  stating  the  beer  delivered 

V  the  plaintiff  to  be  bad,  nauseous  and  unwholesome,  was  considered 

<  be  a  good  defence  on  the  merits  (a).     Where,  in  the  conditions  of 

lie  of  a  public-house,  it  was  described  as  a  free  public-house,  and 

e  lease  contained  a  clause  of  this  nature,  it  was  held,  that  the  pur- 

laser  was  not  bound  to  complete  his  purchase,  and  might  recover 

ick  his  deposit,  notwithstanding  the  lease  was  read  over  by  the 

ictioneer  at  the  time  of  sale  (h).     Lord  Kenyon,  in  a  former  case, 

)iibted  whether  a  covenant  contained  in  the  assignment  of  a  lease, 

quiring  the  assignee  and  his  assigns  to  buy  the  beer  of  the  assignor, 

juld  bind  a  subsequent  assignee  (c)  :  and  in  a  late  case,  where  the 

ssee  of  a  public-house  covenanted  for  himself,  his  executors  and 

signs,  with  his  lessors  (brewers)   to  take  all  his  beer  of  them,  or 

eir  successors  in  their  said  trade,  and  the  lessors  sold  their  trade, 

d  the  public-house,   with   other  premises,  to  third  persons,   Avho 

i)  Doe  d.  Marquis  of  Jnglesea  v.  Church-  (z)  Holcombe  v.  Hewson,  2  Camp.  391. 

^dens  of  Rugeleij,  6  Q.    B.  107  ;  Doe  d.  (a)  Cooper  v.  Twibill,  3  Camp.  28«,  n, 

.  Graniley  v.  Butcher,  Id.  115,  n.  (6)  Jones  v.  Edney,  3  Camp.  28.5. 

y)  Thornton  v.  Sherratt,  8  Taunt.  529.  (c)   Hartley  v.  Pehall,  Peake,  131. 
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Chap.  XIII. 
Sect.  5. 


removed  their  business  to  a  short  distance ;  it  was  held,  that  the 
trade  of  the  lessors  was  determined,  and  that  their  assignee  could  not 
take  advantage  of  the  covenant,  on  the  assignee  of  the  lessee  pur- 
chasing beer  from  another  brewer  (tZ).  Where  there  was  a  lease  of 
lime-works,  with  a  stij)ulation  that  the  lessor  should  furnish,  and  the 
lessee  take,  coals  from  particular  collieries;  it  was  held,  that  the 
lessee  could  not,  on  failure  by  the  lessor  to  raise  the  full  quantity  of 
coals,  resort  to  other  collieries  for  the  whole  of  his  supply,  but  only 
for  the  deficiency  (e). 


Contracts  in 
Restraint  of 
Trade  within 
a  given  Dis- 
tance. 


Sect.  6. — Trading  within  a  certain  Distance. 

A  covenant  to  restrain  a  person  from  exercising  a  trade  is  not  illegal 
if  it  be  not  to  the  general  prejudice  of  the  public,  and  the  considera- 
tion be  reasonable  (/) :  there  is,  therefore,  no  objection  to  a  covenant, 
by  which  a  party  binds  himself  not  to  exercise  a  particular  trade  within 
a  specified  distance  of  premises  which  he  has  transferred  to  another, 
for  the  purpose  of  carrying  on  the  same  trade  (g).     But  a  covenant 
by  the  lessor  of  a  brewery,  that  he. will  not,  during  the  continuance  of 
the  demise,  carry  on  the  business  6f  a  brewer,  or  agent  for  the  sale  oi 
ale,  &c.  in  S.  or  elsewhere,  or  in  any  other  manner  howsoever  be  con- 
cerned in  the  business,  is  void  (A).     So  a  bond  not  to  follow  or  be 
employed  in  the  business  of  a  coal  merchant  for  nine  months  (withoiil 
any  limit  as  to  space  or  distance),  is  void  (i).     A  covenant  or  promist 
in  restraint  of  trade  may  sometimes  be  divisible  and  good  in  parti 
and  bad  as  to  the  residue :  in  such  cases  the  breaches  should  be  con 
fined  to  the  good  part  {k).      The  court  will    not  inquire   into  th( 
adequacy  of  the  consideration  for  the  restriction,  when  it  appears  t( 
possess  some  bona  fide  legal  value:  but  if  it  be  merely  colorable 
the  restraint  will  be  void  {I).     A  mere  technical  or  nominal  consider 
ation   is    insufficient  (w).      The  contract   being   under    seal  will  no 


i 


{d)  Doe  d.   Calvert  v.  Reid,  10  B.  &  C. 

(e)  Wight  V.  Dicksons,  1  Dow,  141, 
(/)  Chcsman  v.  Nainbij,  2  Stra.  739  ;  2 
Ld.  Raym.  1456;  1  Bro.  P.  C.  234  (2nd 
ed.);  Daiis  v.  Mason,  5  T.  R.  118;  Bunn 
V.  Guy,  4  East,  1 90 ;  Hayward  v.  Young,  2 
Chit.  407  ;  Morris  v.  Coleman,  18  Ves.  438; 
Homer  v.  Jsliford,  3  Ring.  322  ;  11  Moo.  91  ; 
Crisdeev.  Bolton,  3  C.  &  P.  240;  Hitchcock 
V.  Coker,  6  A.  &  E.  438;  1  N.  &  P.  796; 
Archer  v.  Marsh,  6  A.  &  E.  959;  2  N.  & 
P.  562  ;  Proctor  v.  Sarsent,  2  M.  &  G.  20  ; 
2  Scott,  N.  R.  289  ;  Mallan  v.  May,  11  M. 
&  VV.  653,  665  ;  Avery  v.  Langford,  1  Kay, 
663;  Mumford  v.  Ge'thing,  7  C.  B.,  N.  S. 
305;  29  L.  J.,  C.  P.  105. 

(g)  Mitchel  V.  Reynolds,  1  P.  Wms.  181  ; 
10  Mod.  27  ;  1  Smith,  L.  C.  289  (4th  ed.); 
Bunn  V.  Guy,  4  East,  190  ;  Rannie  v.  Irving, 


7  M.  &  G.  969  ;  8  Scott,  N.  R.  674;  Pen 
her  ton  v.  Vaughan,  10  Q.  B.  87  ;  Elves' 
Crofts,  10  C.  B.  241  ;  Bryson  v.  Whitthea, 
1  Sim.  &  Stu.  74. 

(/i)  Hindc  V.  Gray,  1  M.  &  G.  195; 
Scott,  N.  R.  123  ;  and  see  Horner  v.  Gravi 
7  Bing.  735  ;  5  M.  &  P.  768,  which  appea 
to  have  been  overruled  in  Error,  6  A.  &  i 

m6. 

(i)  Ward  V.  Byrite,  5  M.  &  W.  548.  56 
Hunloche  v.  Blacklowe,  2  Wms.  Saund.  K 

(A.)  Green  v.  Price,  13  M.  &  W.  695; 
M.  &  W.  346  ;  Nicholls  v.  Stretton,  10 
B.  346,  354. 

(/)  Hitchcock  v.  Coker,  6  A.  &  E.  4: 
447  ;  1  N.  &  P.  796  ;  Archer  v.  Marsh 
A.  &  E.  959 ;  2  N.  &  P.  562 ;  PiMng> 
V.  Scoit,  15  M.  &  VV.  657.  . 

(;?«)  Young  v.  Timmins,  1  C.  &  J.  331  I 
Tyr.  226. 
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iispense   with   the   necessity  for  a  sufficient  leoal   consideration  to    Chap. Xlll. 
I                        ....                                                                                               Sect   6 
jupport  a  stipulation  in  restraint  of  trade  (n).  '— — 

!  Where  the  assignor  of  a  lease  of  a  public-house  in  London,  cove-  How  the  Dis- 

anted  that  he  would  not  keep  a  public-house  within  the  distance  of  compuWd.  ^^ 

|alf  a  mile  from  the  premises  assigned,  it  was  held,  that  the  half-mile, 

s  mentioned  in  the  covenant,  imported  half  a  mile  measured  by  the 

'earest  way  of  access  between  the  premises  assigned  and  any  public- 

ouse  afterwards  kept  by  the  assignor  (o).     But  it  appears  to  be  now 

?ttled  that  the  distance  is  to  be  measured  in  a  straight  line  upon  a 

orizontal  plane  ;  i.  e.  as  the  crow  flies  (p). 


Sect.  7. — Re-delivery  of  Fixtures,  Goods,  Land,  Sfc. 

Where  fixtures,  furniture  or  other  goods  and  chattels,  are  leased  Covenants  to 

gether  with  houses,  it  is  usual  to  attach  a  schedule  of  them  to  the  rf.;i"r'"  ^'^" 

ase,  and  to  msert  a  covenant  by  the  lessee  to  re-deliver  them  in  the 

me  condition  at  the  end  of  the  term  (q).     The  object  in  doing  this 

to  give  the  lessor  a  remedy  on  the  covenant  (with  clearer  evidence) 

r  any  damage  sustained  by  their  being  removed  or  injured  during 

e  term  (?*). 

Sometimes  the  lessor  reserves  the  power  of  taking  such  portions  of  Covenants  to 
e  land  demised  as  he  may  want  for  building  or  other  purposes,  upon  ^^f  "P  ^^^^ 
.  ing  a  specified  notice  to  the  lessee,  and  making  a  proportionable 
iatement  out  of  the  rent  (5).  Such  provisoes  may  be  perfectly 
nsonable  and  just,  and  have  often  been  recognized  by  the  courts 
hh  of  law  and  equity.  Such  a  power  has  been  extended  to  the 
^lole  of  the  land  demised  {t) :  where  the  proviso  was,  that  the  lessor 
tght  from  time  to  time  have  any  part  of  the  land  leased,  it  was 
ij  d,  he  might  require  possession  of  the  whole  (w).  In  the  same  case 
iwas  held,  as  the  proviso  gave  the  lessor  power  to  take  posses- 
ion, it  did  not  operate  by  way  of  covenant  merely  (m).  But  in 
^)ther  case  where  there  was  no  such  power,  it  was  held  to  operate 
cly  as  a  covenant  (:r). 

0  Prugnall  v.   Gosse,  Aleyn,   67;    The  Saffron  Walden,  9  Q.  B.  76;  Stohes  v.  Oris- 

^  ors  of  Exeter  v.    Clarke,  2  Show.  350;  sell,  14  C.  B.  678  ;  Lake  v.  Butler,  5  E.  & 

\^igate   V.   Batchelor,  Owen,    143;    Year  B.  92  ;  Jewel  \.  Stead,  Q  'E..  Si  Q.  ZoO. 

*.  3   H.    5,   fo.  5;    Mitchel  v.  Reynolds,  (q)   Ante,  125. 

.  Wms.    181;   10  Mod.  27;    1   Smith,  (r)  Ante,  125,  506-511. 

1  :^i^'  ^^■^  (^^'^  ^''O;   Hutton  v.  Par-  (s)  See  the  form,  post,  Chap.  XXIX. 

*1  7  Dowl.  739.  {t)  Doe  d.  mison  v.  Jbel,  2  M.  &  S.  541.' 

)  Leigh  v.   Hind,    9   B.   &  C.  774;  4  (u)  Doe  d.  Gardner  v.  Kennard,  12  Q.  B. 

*'  1.  &  R.  579  ;  Woods  v.  Dennett,  2  Stark.  244. 

'  .  {x)  Doe   d.    Wilson  v.   Phillips,   2    Bing. 

')  Duignam  v.   Walker,  1  Johns.  446  ;        13;  9  Moo.  46. 
•  J.,  Ch.  867  ;  Reg.  v.  Inhabitants  of 
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Chap,  XIII. 
Sect.  8. 


Covenants  in 
1-aw  for  quiet 
Enjoyment. 


From  the 
word  "De- 
mise." 


On  a  parol 
Demise. 


Sect.  8. —  Contracts  for  quiet  Enjoyment. 
(a)  Tmjilied. 

All  covenants  between  a  lessor  and  his  lessee  are  either  covenants 
in  law,  or  express  covenants.  By  a  covenant  in  law,  the  lessee  is  to 
enjoy  his  lease  against  the  lawful  entry,  eviction  or  interruption  of 
any  man,  but  not  against  tortious  entries,  evictions  or  interruptions- 
and  the  reason  of  the  law  is  solid  and  clear,  because  against  tortious 
acts  the  lessee  hath  proper  remedy  against  the  wrongdoers  (?/). 

If  a  man  by  deed  demise  lands  for  years,  without  any  express  cove- 
nant for  title  or  for  quiet  enjoyment,  an  action  of  covenant  lies  upon 
the  word  "■  demise,"  which  imports  or  makes  a  covenant  in  law  for 
quiet  enjoyment  during  the   continuance  of  the  term,  without  any 
lawful  interruption  or  disturbance  by  any  person  or  persons  havino 
any  legal  title  or  right  of  entry,  &c.  (2^).     That  the  word  "  demise" 
in  a  lease  for  years  imports  and  makes  a  covenant  in  law  for  quiet 
enjoyment,  at  least  during  the  continuance  of  the  estate  out  of  whicli 
the  lease  is  granted,  is  clear  from  all  the  authorities  (a).     The  wore 
"let"  or  "lease,"  or  any  other  equivalent  word,  creating  an  actua 
demise,  would  have  the  same  operation.     But  an  agreement  for  ; 
lease  (not  amounting  to  an  actual  demise)  does  not  create  any  im 
plied  stipulation  to  give  possession  or  for  quiet  enjoyment  during  tin 
term   agreed  to  be  granted  {h).     The  distinction  is  between  a  men 
agreement  and  an  actual  demise  (-c). 

An  undertaking  or  promise  in  the  nature  of  a  covenant  for  quie 
enjoyment  during  the  continuance  of  the  term,  is  implied  by  law  fror 
a  demise  by  parol;  but  not  any  stipulation  for  a  good  title  (c?) ;  m 
for  quiet  enjoyment  during  the  term,  "without  any  eviction  from  ( 
by  the  party  or  parties  entitled  to  the  reversion  of  or  in  the  said  ci( 
mised  premises  expectant  on  the  reversion  of  the  defendant's  lease" (f 
nor  that  the  lessor  had  power  to  let  the  demised  premises  to  tl 
lessee  "  without  restriction  as  to  the   purpose  for  which   the  sail 
should  be  used  and  occupied"  {f) :  nor  that  the  lessee  should  enj( 
during  tlie  term,  "  free  from  any  rents,  rents-seek  or  annuities  charge 
thereon   or  issuing  thereout"  (y).     An  executed  consideration,  fro 


(y)  Hayes  v.  Bickerstaff,  Vaugh.  118; 
Lacij  V.  Leviston,  Freem.  103  ;  3  Keb.  KiS  ; 
Tisdale  v.  Sir  W.  Essex,  Hob.  34  ;  Piatt  on 
Covenants,  313. 

(2)  Williams  v.  Burrell,  1  C.  B.  429 ; 
ante,  116. 

{a)  Ante,  116  (g). 

(6)  Dniry  v.  Macnamara,  5  E.  &  B.  612; 
2f}  L.  J.,  Q.  B.  5  ;  Brashier  v.  Jackson,  6 
M.  S:  W.  5  19  ;  8  Dovvl.  784. 

(r)  C„e  V.  Clay,  5  Bing.  440;  3  M.  & 
P.   57;   Jinks   v.  Edivards,    11   Exch.  775; 


Parker  v.   Taswell,  2  De  G.  &  J.  559  \ 
L.  J.,  Ch.  212. 

(f/)  Ban(hi  v.  Cartwrighf,  8  Exch.  91 1 
22  L.  J.,  Exch.  285  ;  Hancock  v.  Caffynl 
Bing.  358,  066;  1  Moo.  &  Sc.  521  ;  M\ 
sent  V.  Reynolds,  3  C.  B.  19  k 

(e)   Granger  v.  Colli7is,  6  M.  &  W.  45 

if)  Jackson  V.  Cobbin,  8  M.  &  W.  7£ 
1  Dowl.,  N.  S.  96. 

(g)  Band!/  v.  Cartwright,  8  Exch.  OM 
22  L.  J.,  Exch.  285. 
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.'hich  the  law  implies  a  promise,  will  not  support  any  promise  other    Chap.  Xlir. 
Iian  that  which  the  law  implies  (h).  _Sect^8^_^ 


one. 


By  8  &  9  Vict.  c.  lOG,  s.  4,  the  word  "give"  or   "grant"   in  a  8  &  9  Vict, 
eed  executed  after  the   1st  October,  1845,  "shall  not  mi  ply  any  No  Covenant 
ovenant  in  law  in  respect  of  any  tenements  or  hereditaments,  except  iinphed  from 

,  T        r  n  "^^  wold 

0  far  as  the  word  'give'  or  the  word  'grant    may,  by  iorce  or  any  "  Give"  or 
ct  of  parliament  imply  a  covenant."  "    '''^^^' 

Any  express  covenant  or  promise  in  a  lease,  either  for  title  or  quiet  No  implied 
njoyment,  however  qualified  or  restricted,  will   prevent  any   more  promise  when 
eneral  covenantor  promise  on  the  same  subject  being  implied  by  an  express 
jiw,  from  the  word  "demise"  or  any  equivalent  word — the  maxim 
leing  expressum  facit  cessare  taciturn  (i).     The  usual  qualified  cove- 
iant  for  quiet  enjoyment  is  commonly  inserted  for  the  purpose  (inter 
lia)  of  preventing  a  more  general  and  unqualified   covenant  being 
aplied  by  law  {h).     Where  a  person  held  under  an  agreement,  which 
counted  to  an  actual  demise,  subject  to  the  same  conditions  as  were 
lentioned    in  the    memorandum    under  which   the   lessor  held   the 
remises,  and  it  did  not  appear  what  those  conditions  were,  it  was 
Id,  that  a  contract  for  quiet  enjoyment  could  not  be  implied  (/). 
Hiere  the  plaintiff  took  of  the  defendant  a  house  at  a  yearly  rent, 
ider  an  agreement,  by  the  terms  of  which  the  latter  agreed  that  up 
I  the  date  thereof  he  had  paid  all  arrears  of  rent;  and  the  former 
yreed  that  "  from  and  after  that  day  the  same  should  be  kept  paid 
{ him  for  the  period  he  might  occupy ;"  and  at  the  expiration  of  the 
•st  quarter  the  superior  landlord  distrained ;  it  was  held,  that  there 
as  no  implied  duty  on  the  defendant  to  indemnify  the  plaintiff  against 
is  claim,  although  the  agreement  stipulated  for  a  yearly  rent,  the 
ifendant  having  by  the  subsequent  clause  expressly  undertaken  to 
:ep  the  reserved  rent  paid  (m).     By  writing  not  under  seal  signed 
'  plaintiff  and   defendant,  plaintiff  agreed  to  take  of  defendant  a 
rm  at  a  yearly  rent,  "  the  tenancy  to  commence  from  the  29th  of 
'ptember  next,  for  a  term  of  eight  years,  subject  to  a  lease,"  to  be 
javvn  up  by  defendant:   held,  that  there  was  no   contract  by  the 
fendant  to  give  the  plaintiff  possession  of  the  farm  on  the  day  named ; 
■  that  possession  was  to  be  given  only  on  the  commencement  of  a 
lancy  under  a  lease  for  eight  years,  and  not  under  that  agreement, 
lich  was  void  as  a  lease  under  8  &  9  Vict.  c.  106,  s.  3,  nor  under 
implied  tenancy  at  will,  or  from  year  to  year,  to  be  created  by 
'try,  or  entry  and  payment  of  rent  under  that  agreement (n).     But 
ere  there  is  an  actual  demise  for  one  year  or  more,  the  lessor  im- 
edly  contracts  to  give  the  lessee  possession  at  the  commencement 


\i 


h)  Ante,  117  (m).  On)    Upton  v.  Fergusson,  3  Moo.  &  Sc.  88. 

i)  Ante,  117  0");   P°st,  544.  (n)   Drury  v.Macnamara,  5  E.  &  B.  G12; 

k)  Post,  54.4..  Brashier   v.  Jackson,   6    M.    &    W.  549;   8 

0  Messent  v.  Reynolds,  3  C.  B.  194.  Dowl.  784. 
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Chap.  XIII.    of  the  term,  and  if  he  fails  to  do  so,  by  reason  of  a  previous  tenant 
^^^'^•^'       wrongfully  holding  over,  the  lessee  may  recover  damages,  and  is  not 
driven  to  bring  ejectment  against  the  previous  tenant  (o).    By  agreeins 
to  grant  a  lease,  the  intended  lessor  does  not  impliedly  engage  for  a 
general  warranty,  nor  undertake  to  deliver  an  abstract  of  his  title  (p) 
nor  that   he  has  a  good  title  to  the  fee  simple,  and  will   deUver  z 
written  abstract  (</). 
Cesser  of  im-         A  covenant  in  law,  i.  e.,  an  impHed  covenant,  ceases  with  the  estat( 
plied  Cove-       q£  j_|jg  lessor,  and  does  not  necessarily  continue  during  the  whole  terirl 
expressed  to  be  granted.     Therefore,  if  a  tenant  for  life  demise  bjl 
indenture  for  fifteen  years,  without  any  express  covenant  for  quiel 
enjoyment,   upon  his   death    during  the  term  the  covenant  in   lavj 
implied  from  the   word  "demise"  will  cease  (r).      But  an  expresl 
covenant,  or  one  to  be  implied  by  construction  of  words  used  in  thj 
deed  by  way  of  warranty  or  contract,  would  continue  in  force  to  th' 
end  of  the  term  expressed  to  be  granted,  and  not  merely  during  th 
actual  continuance  of  such  term(s).     A  covenant  in  law  shall  go  t 
the  assignee  of  the  term,  and  he  shall  have  advantage  of  it  during  th 
actual  continuance  of  the  term  (t) ;  but  the  executors  or  administratoi 
of  the  lessor  are  not  liable  where  the  term  ceases  on  his  death  and  th 
lessee  is  subsequently  evicted  (w).      Where  tenant  for  life,  with  n 
mainder  over,  demised  by  indenture  for  years,  without  any  expresl 
covenant   for  quiet  enjoyment,  and   the  lessee  was  evicted   by  tl:* 
remainderman,  after  the  death  of  the  tenant  for  life,  but  before  tli 
expiration  of  the  term :  it  was  held,  that  he  could  not  maintain  sj 
action  of  covenant  against  the  executor  of  the  tenant  for  life  (x). 
the  incumbent  of  a  living  let  lands  belonging  to  the  benefice  for , 
term  of  years,  his  resignation  of  the  living  during  the  term  is  a  brea(j 
of  the  contract  (y).     Where  an  agreement  for  letting  part  of  a  hou;Bi[ 
at  a  rent  of  30/.,  contained  a  clause  that  the  tenant  should  be  liabl 
only  to  the  said  rent ;   such  clause  was  held  to  be  a  clause  of  inder 
nity,  and  that  an  action  would  lie  upon  it  where  the  tenant's  goO' 
were  seized  under  a  distress  for  rent  by  the  original  landlord,  thoui 
the  party  giving  the  indemnity  was  not  the  immediate  tenant  of  SU' 
original  landlord  :  it  was  also  held,  that  if  no  notice  be  given  to  ti 
party  indemnifying,  and  he  pay  the  rent,  and  protect  his  tenant's  goo(| 
such  tenant  cannot  recover  specially  on  a  count  framed  on  the  indei  • 
nity,  though  he  may  recover  the  money  on  the  common  counts  (.  | 

(o)  Coe  V.   Clay,   5  Bing.  440;  3  M.  &  rell,  1  C.  B.  402;  ante,  117  (o). 

P.  57;  Jinks  v.  Edwards,   11   Exch.  775;  (0  Ante,  117  (p). 

Ludwell  V.  Newman,  6  T.  R.  458.  (m)  Ante,  117  (n). 

(p)   Gwillimv.  Stone,  Z  Taunt.  AZZ.  (x)  Adams   v.   Gibney,  6   Bing.   656 

Iq)   Temple  V.  Brown,  QlsLXXUt.  GO;  axite,  Moo.  &   P.   491;    Woodhouse  v.  Jenkini 

240.  Bing.  4,31  ;   2  Moo.  &  Sc.  599. 

(r)  Ante,  117  («">.  {y)  Price  v.  Williams,  IM.  &  W.  6. 

(s)  Evans  v.  Vaughan,  4  B.  &  C.  261  ;  6  («)  Evans  v.  Curtis,  2  C.  &  P.  296. 
D.  &  R.  349  (2nd  point)  ;    IVilliams  v.  Bur- 
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1  these  cases  of  implied  contract  of  indemnity  against  the  conse-    Chap.  XI I r. 
lences  of  distress,  an  action  of  tort  is  the  proper  form  of  remedy  (a).       ^'^^'^-  ^- 


(b)  Express. 
The  usual  qualified  cow eu^ni  for  quiet  enjoyment  is  to  the  following  Form  of  usual 
'Feet,  viz.,  "And  the  said  [lessor]  doth  hereby  for  himself,  his  heirs,  3ena.ufor^°' 
;ecutors  and   administrators,   covenant  with  the  said   [lessee],   his  •l^i'^'  Enjoy- 
;ecutors,  administrators  and  assigns,  that  he  and  they  paying  the 
nt  hereby  reserved,  and  performing  the  covenants  hereinbefore  on 
s  and  their  part  contained,  shall  and  may  peaceably  possess  and 
ijoy  the  said  demised  premises  for  the  term  hereby  granted,  without 
ly  interruption  or  disturbance  from  or  by  the  said  [lessor],  his  [heirs 
executors,  administrators]  or  assigns,  or  any  other  jjerson  or  persons 
liming  hy  from  or  under  him  them  or  any  of  them"  (b).      Such  a 
venant  may  be  safely  entered  into  by  any  lessor  who  never  had  any 
ie  whatever  to  the  demised  premises,  or  any  part  thereof;    because 
ly  subsequent  entry,  eviction,  ejectment  or  other  interruption  or  dis- 
rbance  by  the  real  owner,  or  by  the  party  entitled  to  possession,  or 

any  other  person  who  does  not  claim  "  by,  from  or  under"  the 
sor,  would  be  no  breach  of  such  qualified  covenant  (c).     A  distress 

previous  arrears  of  land  tax  due  from  the  lessor  would  be  no 
each  of  such  covenant,  because  the  collector  does  not  claim  by, 
)m  or  under,  but  against  the  lessor  {d). 

A  lessee  is  a  purchaser  joro  tanto  to  whom  the  maxim  caveat  emptor  Unqualified 
;  |)lies  (e).     Therefore  he  must,  at  his  peril,  ascertain  that  the  intended  C°^^"^"^  *'*'^, 

■'  '  quiet  Ejiijoy-j 

sor  has  sufficient  title  to   demise  for  the  proposed  term;    or  he  ment. 
uld  (if  possible)  obtain  from  the  lessor  an  unqualified  covenant  for 

<  iet  enjoyment  during  the  term,  without  any  interruption  or  disturb- 
:  ce  by  the  lessor  "  or  by  any  other  person  or  persons  whomsoever ;" 
i  3.,  against  all  persons  having  lawful  title :  or  he  must  take  his 
«ance  and  run  all  risk  as  to  the  lessor's  title.  Such  risk  may  some- 
Mes  be  incurred  without  much  danger  where  the  premises  are 
( mised  for  a  short  term  at  a  rack-rent.  But  where  the  lessee  is  to 
1  lid  upon  or  otherwise  improve  the  demised  premises,  he  should  take 
(  e  either  to  investigate  the  lessor's  title  (or  at  all  events  to  see  the 
( iveyance  to  him) ;  or  he  should  obtain  an  unqualified  covenant  for 

<  iet  enjoyment  during  the  term.     Such  covenant  does  not  extend  to 

I  lawful  acts  of  third  persons  having  no  title  (/).     The  lessor  ought 

I I  to  refuse  to  enter  into  such  a  covenant  where  no  investigation  of 
'  title  takes  place.     It  is  much  more  reasonable  that  he,  rather  than 

^)  Hancock  v.  Caffyn,  8  Bing.  358  ;   1  Piatt  on  Leases,  285. 

'•  ^  Sc.  521.  (d;  Stanley  v.  Hayes,  3  a  B.  105  ;  2  G, 

'0  8  &  9  Vict.  c.    124',    Sched.   Form  &  D.  411. 

1  post,  Chap.  XXVII.  ;  see  also  Forms,  {e)  Sugd.  V.  &  P.  Chap.  x.  s.  1,  pi.  12; 

1  t,  Chap.  XXIX.  ante,  51(i. 

0  Mtrrill  V.   Frame,  4  Taunt.  329;  2  (/)  Post,  545, 
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the  tenant,  should  run  any  risk  as  to  his  own  title,  when  he  does  not 
allow  it  to  be  investigated  by  or  on  behalf  of  the  tenant.  But  it  fre- 
quently happens  that  an  intended  lessee  fears  to  give  offence  and  to 
lose  the  proposed  lease  by  asking  either  for  an  investigation  of  the 
lessor's  title  or  for  an  unqualified  covenant  for  quiet  enjoyment.  It 
should,  however,  be  remembered,  that  a  lessee  cannot  at  any  time  sell 
his  lease,  either  by  auction  or  by  private  contract,  without  producino 
and  proving  his  lessor's  title,  unless  there  be  some  condition  of  sale 
or  other  express  stipulation  to  the  contrary  {g). 

The  visual  qualified  covenant    for   quiet  enjoyment  is  frequenth 
inserted  more  for  the  protection  of  the  lessor  than  of  the  lessee,  am 
to  prevent  a  more  general  and  unqualified  covenant  being  implied  b} 
law  from  the  word  "  demise"  (Ji).     Any  express  covenant,  howeve; 
qualified  or  restricted,  will  prevent  any  other  covenant  upon  the  sam( 
subject  being  implied  by  law ;  the  maxim  being  expressum  facit  cessar 
taciturn  (i).     An  implied  covenant  for  quiet  enjoyment  extends  to  al 
laivful  interruptions  and  disturbances  hy  any  person  or  persons  whom 
soever  during  the  continuance  of  the  term;    but  not  to  unlawful  inter 
ruptions  and  disturbances  by  strangers,  against  whom  the  law  pro 
vides  a  remedy  by  action  of  trespass,  &c.  iji).     An  express  qualifiei 
covenant  continues  during  the  whole  term  expressed  to  be  granted  (/', 
but  is  confined  to  interruptions  and  disturbances  by  the  lessor,  or  b 
persons  lawfully  claiming  by,  from  or  under  him;    or  otherwise,  o 
expressed  in  the  covenant. 

The  following  cases  have  been  determined  upon  the  construction  ( 
express  covenants  for  quiet  enjoyment.  A  covenant  for  quiet  enjo} 
ment  by  the  lessee,  his  executors,  administrators  and  assigns,  durii) 
the  term,  lie  or  they  paying  the  rent  thereby  reserved  and  performii 
the  covenarits  on  his  and  their  part  therein  contained,  is  not  a  covenai 
subject  to  a  condition  precedent (m).  The  words  "during  the  sai 
term"  mean  during  the  whole  term  expressed  to  be  granted,  and  nJ 
merely  during  the  actual  continuance  of  the  term  (w).  But  it  is  othel 
wise  where  the  covenant  is  implied  by  law  (o).  A  tenant  for  life,  wi 
a  power  of  leasing,  made  a  lease  for  years,  in  which  was  a  clause  th 
"  he,  for  himself,  his  heirs  and  assigns,  the  said  demised  premisj 
nnto  the  said  lessee,  his  executors,  administrators  and  assigns,  undj 
the  rent,  covenants,  conditions,  exceptions  and  agreements  before  e 
pressed,  against  all  persons  whatsoever  lawfully  claiming  the  sanj 
shall  and  will  during  the  said  term  warrant  and  defend:"  held,  tH 
this  amounted  to  an  express  covenant  for  quiet  enjoyment  during  t 


(g)  Ante,  240. 

(/«)    Ante,    540;     Hayes    v.    Bickerslaff, 
Vaugh.  120  ;   2  Piatt  on  Leases,  285. 
(«)   Ante,  117  (r). 
(L)  Ante,  540  (y). 
(0  Ante,  542  («). 
(?«)  Dawson  v.  Dyer,  Bart.,  5  B.  &  y\dol. 


584  ;  Hays  v.  Bickerslaff,  2  Mod.  34;  /^m 
v.  Bahbington,  Sid.  280  ;  Ludwell  v.  Ni  | 
vian,  6  T.  R.  458. 

(ii)  Evans  V.  Faughan,  4   B.  &  C.  2i| 
6  D.    &   R.  349   (2nd  point);    UiUlum. 
Burrell,  1  C.  B.  402. 

(o)  Ante,  117,  542. 
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whole  term  expressed  to  be  granted  (p).    A  general  covenant  for  quiet    Chap.  xiii. 

enjoyment  without  any  interruption  or  disturbance  by  the  lessor,  his  ^l^^ill^: 

lieirs  or  assigns,  "or  by  any  other  person  or  persons  whomsoever,"  does 

aot  extend  to  the  unlawful  acts  of  third  persons  having  no  title  [q).    The 

aw  will  never  adjudge  that  a  lessor  covenants  against  the  wrongful  acts 

)f  strangers,  except  his  covenant  is  express  to  that  purpose;  for  the 

aw  itself  does  defend  every  man  against  wrong ;  and  therefore,  though 

me  warrants  land  to  another  expressly,  [or  covenants  for  quiet  en- 

oyment  generally,']  yet  he  does  not  defend  against  tortious  entries  (;-). 

'  Where  a  man  covenants  to  indemnify  against  all  persons,  this  is  but 

.  covenant  to  indemnify  against  lawful  title.     And  the  reason  is,  be- 

ause,  as  it  regards  such  acts  as  may  arise  from  rightful  claims,  a  man 

aay  well  be  supposed  to  covenant  against  all  the  world;  but  it  would 

■e  an  extiavagant  extension  of  such  a  covenant,  if  it  were  good  against 

11  the  acts  which  the  folly  or  malice  of  strangers  might  suggest;  and 

lerefore  the  law  has  properly  restrained  it  within  its  reasonable  ira- 

ort;  that  is,  to  rightful  title.     It  is,  however,  different  where  an  indi- 

idual  is  named,  for  there  the  covenantor  is  presumed  to  know  the 

erson  against  whose  acts  he  is  content  to  covenant,  and  may  there- 

)re  be  reasonably  expected  to  stipulate  against  any  disturbance  from 

im  whether  by  lawful  title  or  otherwise"  {s).     Therefore  a  covenant 

r  quiet  enjoyment,  or  for  indemnity  against  all  actions,  suits,  claims 

lid  demands  whatsoever,  both  in  law  and  equity,  of  certain  named 

rsons,  extends  to  their  unlawful  acts,  claims  and  demands,  without 

ly  lawful  right  or  title  (^),  as  well  as  to  their  lawful  acts(M).     The 

ivenant  applies  to  all  interruptions  and  disturbances  by  the  lessor 

mself  (he  being  a  party  named)  {x).     Therefore  if  a  lessor  covenant 

at  he  will  not  interrupt  the  lessee  in  the  enjoyment  of  a  close  de- 

ised,  the  erection  by  him  of  a  gate  on  a  necessary  way  leading  to  it, 

as  to  intercept  it,  is  a  breach  of  the  covenant,  although  the  lessor 

d  a  legal  right  to  erect  the  gate  there,  but  for  his  covenant  {y).    So 

the  lessor  of  a  mine  excavates  a  stone  quarry  over  it,  in  such  a 

mner  as  thereby  to  interrupt  the  lessee  in  his  occupation  of  the 

lie,  that  is  a  breach  of  the  covenant  for  quiet  enjoyment,  whether 

n  lessor  has  or  has  not  a  legal  right  to  excavate  the  quarry  (0).     If 

1 3  lessor  covenant  with  the  lessee  that  he  has  not  done  any  act  to 

ujudice  the  lease,  but  that  the  lessee  shall  enjoy  it  against  all  per- 

8 is;  in  this  case,  the  words  "  against  all  persons"  refer  to  the  first 

r>)   Williams   v.   Burrell,   1   C.   B.   402;  Lord  Ellenborough,  C.  J. ;  Foster  v.  Afa/jes, 

'  'ton  V.  Htle,  2  Wms.  Saund.  177.  Cro.  Eliz.  213. 

/)  Year  Bk.  22  Hen.  6,  -52  b  ;  32  Hen.  6,  {t)  Fowle  v.  Wdsh,  1  B.  &  C.  29. 

3';   Tisdale  \.  Sir  W.  Essex, B.oh.-i'^,Z3;  {u)  Foster    v.    Maj'es,    Cro.    Eliz.    212; 

^ 'I's    V.   Bickerstaff,    Vaugh.    118—128;  Perry  \.  Edwards,  I  ?>na.  WO. 

I'ley  V.  Folliuil,  3  T.   R.  585  ;  Foster  v.  (x)   Corus  v. ,  Cro.  Eliz.  544;  Lloyd 

■I\-so».,  4  T.  R.  G17  ;    Young  v.  Ralncock,  7  v.  Tomkies,  1  T.  R.  (>71. 
C?.  310.  (,/)  Andrews  v.  Paradise,  8  Mod.  318. 

)  Ibid.,  2  Wms.  Saund.  178  a,  n.  (8).  (z)  Sliaw  v.  Stcnton,  2  II.  &  N.  858. 

)  Kask  V.  Palmer,  5  M.  &  S.  374,  379, 
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Chap.  XIII.    branch  of  the  covenant,  and  are  limited  and  restrained  to  acts  done 

— —   by  him(r/).      Where  the  lessors  covenanted  that  the  lessee  of  a  mill 

should  enjoy  the  mill  and  stream  without  interruption  by  them,  or  by 
persons  claiming  under  them,  or  by  their  acts  or  procurement,  a  dimi- 
nution of  the  water  occasioned  by  supplies  under  contracts  entered 
into  by  the  lessors  prior  to  making  the  lease,  is  not  a  breach  of  the 
covenant  for  quiet  enjoyment  (5).     But  where  the  covenants  for  titk 
are  general  and  absolute  against  all  persons  they  will  not  be  qualifiec 
by  reference  to  other  covenants,  unless  there  are  words  either  in  th( 
absolute  covenants  themselves,  or  in  the  preceding  or  subsequent  ones 
to  connect  them  (c).    Where  A.  B.  covenanted  with  his  lessee  for  quie 
enjoyment  as  against  any  person  "  claiming  by,  from  or  under"  him,  i 
was  held,  that  an  eviction  by  a  prior  appointee  of  A.  B.  and  C.  D 
was  a  breach  of  the  covenant,  and  that  the  case  was  not  altered  b' 
the  grant  to  the  lessee  being  "  as  far  as  in  his  power  lay,  or  he  law 
fully  might  or  could"  (c?).      The  usual  qualified  covenant  for  quit 
enjoyment  is  broken  by  an  eviction,  molestation  or  disturbance  of  th 
lessee  by  persons  claiming  under  a  prior  mortgage  for  a  long  ten 
granted  by  the  trustees  of  a  settlement  loith  the  concurrence  of  tl 
defendant,  who  joined   therein  and  covenanted  for  payment  of  tl 
mortgage  money,  and  for  title,  &:c.  (e).     In  an  action  against  execute 
in  their  own  right,  on  a  covenant  for"  good  title  and  quiet  enjoymei 
against  any  person  or  persons  whatsoever,"  contained  in  an  assignme: 
of  a  lease  of  the  testator  by  way  of  mortgage,  it  was  held,  that  tl 
cause  of  action  must  arise  from  some  act  of  the  covenantors  (/). 
covenant  that  the  lessee  shall  quietly  enjoy  against  all  claiming, 
pretending  to  claim,  a  right  in  the  premises,  extends  to  all  interru 
tions,  be  the  claim  legal  or  not,  provided  it  appear  that  the  disturb' 
do  not  claim  under  the  lessee  himself  (^). 

A  breach  of  the  covenant  for  quiet  enjoyment  may  occur  either 
a  molestation  arising  from  a  suit  at  law  or  in  equity  relating  to  t 
title  or  possession,  or  by  any  act  by  which  the  lessee  is  disturbed 
the  possession  of  the  premises.     Of  the  first  sort  is  a  recovery 
ejectment  by  a  person  having  a  lawful  title;   or  any  other  suit 
which  the  peaceable  occupation  of  the  premises  is  prevented :  thus 
covenant  in  a  lease,  that  the  lessee  should  quietly  enjoy  the  est : 
'  discharged  from  tithes,  is  broken  by  a  suit  for  them,  although  cc  • 

menced  after  the  expiration  of  the  term  (h) :  but  where  in  coven  t 
for  quiet  enjoyment  the  breach  assigned  was,  "  that  the  defend  t 
had  exhibited  a  bill  in  Chancery  against  him  for  ploughing  mead' , 

(a)  Shep.  Touch.  166.  206  ;  27  L.  J.,  C.  P.  78. 

(b)  Blalchford  v.  Mayor,  ^c.  of  Plymouth,  (/)  Noble  v.  Smith,  1  H.  Blac.  34. 
3  Bing.,  N.  C.  691  ;  4  Scott,  429.  [g)  Chaplin  v.  Southgate,  10  Mod. 

(c)  Smith  V.  Compto7i,  3  B.  &  Add.  189.  1  Comyn,  230;  and  see  Ibbeit  v.  D 
{(I)  Calvert  v.  Scpright,  15  Beav.  156.  Salle,  6  II.  &  N.  233  ;  30  L.  J.,  Exch. 
{e)  Carpenter  \.  Parker,  3  C.  B.,  N.  S.  (A)  Laming  \.  Laming,  Cro.lSMz.^^ 
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and  obtained  an  injunction,  which  had  been  dissolved  with  205.  costs;"    Chap.  XIII. 
it  was  held  on  demurrer  to  be  no  breach  of  covenant,  for  the  covenant  '—^ — 


was  for  quiet  enjoyment,  and  this  was  a  suit  for  waste  (i)-     On  the 
other  hand,  any  description  of  annoyance  to  the  occupation  of  the 
premises,  which  prevents  the  lessee  from  enjoying  his  property  in  so 
ample  a  manner  as  he  is  entitled  to  do  by  the  terms  of  the  lease, 
amounts  to  a  breach  of  the  covenant  for  quiet  enjoyment  of  the  second 
sort:    thus,  if  a  man  covenant  that  he  will  not  interrupt  the  cove- 
aautee  in  the  enjoyment  of  a  close,  the  erection  of  a  gate  which  inter- 
cepts it  is  a  breach  of  the  covenant,  although  he  had  a  right  to  erect 
't{k).     So  if,  after  a  demise  of  mines  containing  the  usual  covenant 
rbr  quiet  enjoyment,  the  lessor  digs  a  quarry  over  the  mines  and 
nakes  holes,  through  which  water  percolates  and  escapes  into  the 
nines,  although  he  Jiad  a  legal  right  to  work  the  quarry,  his  doing  so 
n  such  a  manner  amounts  to  a  breach  of  the  covenant  for  quiet  en- 
oyment  of  the  mines  (/).     An  action  on  the  covenant  for  quiet  enjoy- 
iient  may  be  maintained  for  the  disturbance  of  a  way  of  necessity  (m); 
tr  of  a  way  by  grant  from  the  covenantor  («).  It  must  be  remembered, 
lowever,  that  the  act  done  must  be  in  the  assertion  of  title,  and  not 
mere  tortious  act  for  which  an  action  of  trespass  might  be  main- 
ained  (o).    A  covenant  for  quiet  enjoyment  does  not  oblige  the  lessor 
)  rebuild  or  repair,  in  case  the  buildings  are  destroyed  or  injured  by 
re,  tempest  or  otherwise  (7;). 

The  covenant  for  quiet  enjoyment  runs  with  the  land  (q),  and  is  ^etween  what 
lerefore  binding  on  the  assignees  of  the  reversion;  and  may  be  nam  for  quiet 
■ndered  available  by  the  assignees  of  the  term.  binding.'^" 

A  declaration  alleging  an  eviction  as  a  breach  of  covenant  for  quiet  Breaches— 
ijoyment  must  not  leave  it  matter  of  doubt  whether  the  evictor  might  ^°^  pleaded. 
it  have  come  in  under  title  from  the  plaintiff  himself  (r).    When  the 
ivenant  is  general,  the  alleged  breach  must  show  an  interruption  or 
sturbance  by  some  person  having  lawful  title  and  right  of  entry  (s). 
hen  the  covenant  applies  to  the  acts  of  any  particular  person  or  per- 
ns therein  named,  an  interruption  or  disturbance  by  any  such  person 
hether  lawful  or  unlawful)  amounts  to  a  breach (<).     Where  the  co- 
nant  is  qualified  and  confined  to  interruptions  and  disturbances  by 
e  lessor,  his  heirs  and  assigns,  "  or  by  any  other  person  or  persons 
liming  by,  from  or  under  him,  them  or  any  of  them,"  the  breach 

0  Morgan  v.  Hunt,  2  Ventr.  215.  (r)  Brookes  v.  Humphreys,  5  Bing.,  N.  C. 

k)  Andrews  V.  Paradise,  S  MoA.  318.  55;    7    Dovvl.    118;    Norman    v.   Fisher,    1 

/)  Shaw  V.  Stenton,  2  H.  &  N.  858.  Mod.  101. 

m)  Morris  v.  Edginston,  3  Taunt.  24.  (s)  Lucy  v.  Leviston,Yreem.  103;  3  Keb. 

«)  Pomfret  v.  Ricroft,  1  Saund.  322.  163  ;   Dudley  v.  FoUiott,  3  T.  R.  585  ;   Fos- 

o)  Sedden  v.  Senate,  13  East,  72.  ter  v.  Pierson,  4  T.  R.  617;    Young  v.  Rain- 

p)  Brown    v.     Quiller,    Ambler,     620;  cock,  7  C.  B.  310. 

i  e,  473.  (t)  Foster  v.  Mapes,  Cro.  Eliz.  21 2  ;  Lucy 

\q)  Lewis  V.  Campbell,  8  Taunt.  715;  3  v.    Leviston,    Freem.    103;     3    Keb.    163; 

Jo.  35,   51  ;  3    B.  &   A.    392;    Noke   v.  Fowle  v.    Welsh,   1    B.  &   C.  29  ;  Nash  V. 

'ler,  Cro.  Eliz.  375  ;  ante,  108.  Palmer,  5  M.  &  S.  374. 
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must  show  an  interruption  or  disturbance  by  the  lessor  (m),  his  heirs 
or  assigns,  or  by  some  other  person  lawfully  claiming  by,  from  or 
under  him,  them  or  some  of  them  {v).  One  who  claims  under  a  deed 
of  settlement  made  by  A.  is  a  person  claiming  under  A.  within  the 
meaning  of  the  usual  qualified  covenant  for  quiet  enjoyment  (?^).  So 
is  a  person  who  claims  under  a  lease  previously  granted  by  the  lessor, 
although  such  lease  has  expired  {x).  The  alleged  breach  should 
always  show  an  eviction,  molestation  or  disturbance  within  the  words 
and  meaning  of  the  covenant,  and  according  to  the  real  facts  (?/). 
Where  an  eviction  has  actually  taken  place,  in  assigning  a  breach  it 
is  sufficient  to  allege  that  at  the  time  of  the  demise  to  the  plaintiff, 
A.  B.  had  lawful  right  and  title  to  the  premises,  and  having  such 
lawful  right  and  title  entered  and  evicted  the  plaintiff;  without  show- 
ing that  A.  B,  evicted  the  plaintiff  by  legal  process,  or  what  title  A.  B, 
had;  the  allegation  that  A.  B.  having  lawful  right  and  title  entered/ 
being  tantamount  to  saying  that  he  entered  by  lawful  right  and 
title  (z).  I 


(m)  Corns  v.  ,  Cro.  Eliz.  544;  An- 

drews V.  Paradise,  8  Mod.  318;  Lloyd  v. 
Tomkies,  1  T.  R.  671  ;  Shaw  v.  Stenlon,  2 
H.  &  N.  858. 

(v)  Ante,  543. 

{iv)  Hard  v.  Fletcher,  1  Doug.  43  ;  Evans 
V.  Vaughan,  4  B.  &  C.  261  ;  6  D.  &  R. 
349  ;  Carpenter  v,  Parker,  3  C.   B.,  N.  S. 


206;  27  L.  J.,  C.  P,  78. 

(j-)  Ludtvell  V.  Newman,  6  T.  R.  458  ; 
Coe  V.  Clay,  5  Bing.  440  ;  3  "Moo.  &  P 
■  57  ;  Jhiks  V.  Edwards,  11  Exch.  775. 

(y)  Carpenter  v.  Parker,  3  C.  B.,  N.  S 
206  ;  27  L.  J.,  C.  P.  78. 

(-a)  Foster  v.  Pierson,4:  T,  R.  617  ;  Hodg- 
son V.  The  East  India  Co.,  8  T.  R.  278. 
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Sect.  1. —  Tenant's  Duty,  Sfc.  at  end  of  Tenancy. 


Chap.  XIV. 
Sect.  1. 


The  tenant  must,  on  the  expiration  or  sooner  determination  of  his  Tenant  must 
tenancy,  deliver  up  to  his  landlord  the  peaceable  and  quiet  possession  pjemlses^'with 
of  the  premises  demised  to  him,  together  with  all  erections,  buildings,  all  Erections, 
improvements  and  landlord's  fixtures,  which  he  is  not  entitled  to  re- 
move: also  the  growing  crops  of  every  description,  unless  there  be 
some  stipulation  in  the  lease  to  the  contrary,  or  some  custom  of  the 
country  for  the  tenant  to  hold  over  any  part  of  the  demised  premises, 
or  to  take  any  of  the  crops  :  and  the  proof  of  such  custom  lies  on  the 
tenant  (a).  Sometimes,  however,  the  tenant  is  entitled  to  emblements 
or  to  a  prolongation  of  his  term  in  lieu  thereof  (6).  If  the  tenant  hold 
over  without  objection  after  the  expiration  (c)  of  his  term,  he  becomes 
a  tenant  on  sufferance  {d) ;  and  while  he  continues  such  tenant  it 
seems  that  he  may  remove  such  fixtures,  &c.  as  he  was  entitled  to 
remove  during  his  original  tenancy  (e).  But  it  is  extremely  dangerous 
to  delay  such  removal  until  after  his  term  expires  (/).  If  he  has  let 
the  whole  or  any  part  of  the  premises  to  an  under-tenant,  who  is  in 
possession  at  the  time  of  the  determination  of  the  term,  he  must  get 
him  out,  for  otherwise  he  will  not  be  in  a  situation  to  render  that 
complete  possession  to  which  the  landlord  is  entitled  {g).  If,  at 
the  expiration  of  the  term,  the  tenant  and  his  family  have  gone  away 
from  the  house,  and  the  house  is  locked  up,  no  one  being  in  posses- 
sion, the  landlord  would  be  justified  in  breaking  into  the  house  forcibly 
and  obtaining  possession ;  and  trespass  quare  clausum  fregit,  at  the 
suit  of  the  tenant,  could  not  be  maintained  against  him  (A).    So  where 


(a)  Caldecott  v.  Smythies,  7  C.  &  P.  808, 
Parke,  B. ;  ante,  288,  470, 
(i)  Post,  Sect.  3. 

(c)  Ante,  498. 

(d)  Ante,  179. 

(e)  Ante,  511, 

(/)  Ante,  512,518. 


(g)  Harding  v.  Crethorn,  1  Esp.  57  ;  Ihbs 
w.  Richardson.  9  A.  &  E.  849  ;  1  P.  &D.618; 
post,  Chap.  XVIII.,  Sect.  3(f). 

(//)  Turner  v.  Meymott,  1  Bing.  158;  7 
Moo.  574;  Hillary  v.  Gay,  6  C.  &  P.  284  ; 
Davison  v.  Wilson,  11  Q.  B.890  ;  Burling  v. 
Read,  Id.  904. 
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a  pauper,  who  was  not  a  tenant,  but  had  been  permitted  to  occupy  a 
parish  house,  went  away  from  home,  it  was  held,  that  the  overseers 
might  lawfully  resume  possession  (i).  A  tenant  wrongfully  holding 
over  cannot  maintain  trespass  quare  clausum  fregit  against  his  land- 
lord for  a  peaceable  entry  (Ji),  or  even  for  an  entry  with  strong 
hand  (l) ;  but  the  landlord  having  entered  may  maintain  trespass 
quare  clausum  fregit  against  such  tenant  for  remaining  in  the  posses- 
sion (m).  It  was  once  held  that  the  landlord  could  not  acquire  lawful 
possession  by  a  forcible  entry  after  the  expiration  of  the  term  (n) ; 
but  the  contrary  has  since  been  repeatedly  decided  (o).  And  it  is 
now  settled  that  a  lessor,  at  the  determination  of  the  term,  may  enter 
forcibly  into  possession  of  the  demised  premises,  and  after  civilly 
requesting  the  tenant  to  depart,  may,  in  case  of  his  refusal  or  neglect 
to  comply  with  such  request,  gently  lay  hands  upon  him  to  turn  or 
push  him  out;  and  in  case  of  any  resistance  on  his  part,  may  use 
such  force  and  violence  as  may  be  necessary  to  overcome  such  resist- 
ance (but  no  more),  and  so  expel  the  tenant  from  the  possession 
without  being  liable  to  an  action  of  trespass  quare  clausum  fregit,  or 
for  assault,  at  the  suit  of  the  tenant ;  although  he  may  have  made 
himself  liable  to  an  indictment  for  a  forcible  entry  (p).  But  excess 
of  violence  must  be  avoided,  and  that  creates  the  principal  difficulty 
and  danger  in  proceeding  to  expel  a  tenant  in  the  manner  above 
mentioned,  and  often  renders  it  more  advisable  to  proceed  by  action 
of  ejectment  (5-).  A  proviso  for  re-entry  may  be  so  framed  as  ex- 
pressly to  justify  the  lessor,  on  breach  of  any  of  the  covenants,  in 
forcibly  resuming  possession  of  the  premises  and  expelling  the 
tenant  (r) :  but  if  the  breach  of  covenant  be  the  nonpayment  of  rent, 
such  proviso  will  not  dispense  with  a  legal  demand  of  the  rent  ac- 
cording to  the  strict  rules  of  the  common  law,  unless  it  contain  words 
to  that  effect  (s).  Where  a  landlord  having,  in  respect  of  a  breach  of 
covenant,  entered  his  tenant's  premises  in  his  absence,  and  put  locks 
on  the  doors,  and  the  tenant  on  his  return  broke  the  locks,  it  was 
ruled  at  Nisi  Prius  that  the  landlord,  being  lawfully  in  possession  of 


(?)   WUdhor  V.  Rainsforth,  8  B.  &  C.  4. 

(/c)  Taunton  v.  Costar,  7  T.  R.  431  ;  Tur- 
nery. Meymott,  1  Bing.  158;  7  Moo.  574; 
Lacey  v.  Lear,  Peake,  Add.  Cas.  210. 

(/)  Burling  v.  Read,  11  Q.  B.  904  ;  Davi- 
son  V.  Wilson,  Id.  890  ;  Mcriton  v.  Coombes, 
1  L.,  M.  &  P.  510  ;  Harvey  v.  Bridges,  14  M. 
&  W.  437,  442  ;  3  D.  &  L.  GO  ;  Jones  v  Chap, 
man  (in  error),  2  Exch.  803,  821  ;  Bruivne 
V.  Dawson,  1 2  A .  &  E.  624  ;  4  P.  &  D.  355  ; 
Cole  Ejec.  67,  68,  689. 

(m)  Butcher  v.  Butcher,  7  B.  &  C.  399  ; 
1  Man.  &  R.  220  ;  Key  v.  Moorhouse,  6  Bing-., 
N .  C.  52  ;  8  Scott,  156  ;  Co.  Litt.  245  ;  Cole 
Ejec.  67,  68. 

(n)  Newton  v.  Harland,  1  M.  &  G.  644; 
1  Scott,  N.  R.  474. 

(0)  Harvey  v.  Bridges,  14  M.  &  W.  437  — 


442;  3  D.  &  L.  60  ;  1  Exch.  261  ;  Jones  v. 
Chapman  (in  error),  2  Exch.  803,  821  ;  Da- 
vis V.  Burrell,  IOC.  B.  821,  825,  Cresswell, 
J.  ;  Pollen  v.  Brewer,  7  C.  B.,  N.  S.  371  i 
Appleton  V.  Murray,  8  W.  R.  653;  Cole 
Ejec.  71. 

(p)  Davison  V.  Wilson,  11  Q.  B.  890;  Bur- 
ling V.  Read,  Ibid.  904  ;  ante,  549  ;  Cole 
Ejec.  67,  68,  689 ;  Forms  of  Pleas  of  Jus- 
tification, Ibid.  837,  838. 

(q)  Cole  Ejec.  70,  71. 

(r)  Kavanagh  v.  Gudge,  6  Scott,  N.  R. 
508  ;  7  Ibid.  1025  ;  7  M.  &  G.  316  ;  1  D. 
&  L.  928 ;  Mihier  v.  Myers,  15  L.  J.,  Q.  B. 
157. 

(s)  JcocJfs  V.  PhilVqis,  5H.  &  N.  183; 
Barry  v.  Glover,  10  Ir.  Com.  L.  R.  113. 
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merits  by  Te- 
nants. 


the  premises,  might  justify  giving  his  tenant  into  custody  under  the 
Metropohtan  Police  Act,  2  &  3  Vict.  c.  47,  ss.  54,  66  (t). 

Encroachments  made  by  a  tenant  from  the  adjoining  waste,  durino-  Encroach- 
the  term,  are  prima  facie  for  the  benefit  of  the  tenant  during  the 
term,  and  afterwards  of  his  landlord,  unless  it  appear  by  some  evi- 
dence that  the  tenant  at  the  time  they  were  made  intended  them  for 
his  own  exclusive  benefit,  and  not  to  hold  .them  as  he  held  the  farm 
to  which  they  were  adjacent  (?<) :  he  is  therefore  bound  to  deliver  them 
up  at  the  end  of  his  term.  The  landlord  may  afterwards  maintain 
ejectment  to  recover  possession  of  them  with  or  without  the  other 
premises  comprised  in  the  lease  (x).  The  covenants  to  repair,  &c. 
contained  in  the  lease  will  be  held  to  extend,  by  implication,  to  the 
encroachments  and  the  buildings  thereon  (y).  The  above-mentioned 
presumption,  however,  holds  only  as  between  the  tenant  and  his  land- 
lord, and  will  not  prevail  for  the  landlord's  benefit  against  third 
persons  (z).  A  conveyance  by  a  lessee  of  the  encroachments  to  his 
son  not  appearing  to  have  been  delivered,  and  not  followed  by  pos- 
session, does  not  rebut  the  presumption  that  the  lessee  made  the 
encroachments  for  the  benefit  of  his  lessor  (a).  An  indorsement  on  a 
lease,  by  which  the  lessee  agrees  to  surrender  all  inclosures  made  by 
him  at  the  end  of  his  lease,  and  to  pay  6d.  annually  as  an  ac- 
knowledgment, is  an  admission  they  were  made  for  the  benefit  of  the 
lessor  (a). 

On  the  expiration  of  a  lease  by  forfeiture  or  otherwise,  the  lessor  Riglitsasto 
is  not  entitled  to  have  the  indenture  of  lease  from  the  lessee  who  has  of  Lt" 
executed  a  counterpart  (b). 


jcase. 


Sect.  2. —  Consequences  of  holding  over. 
(a)  Continuance  of  Liahility. 
Upon  the  determination  of  the  tenancy,  by  any  means  whatever,  the  Under  what 
landlord  is  entitled  to  receive  the  full  and  complete  possession  of  the  Se'^Trnl'nfr^ 
premises  from  his  tenant  (c) ;  for  although  the  lease  has  expired,  the  Liability  con- 
tenant's  responsibility  is  not  at  an  end,  until  possession  is  given  up.  ing"oven 
This  is  even  the  case  where  it  has  become  impossible  for  the  tenant 
to  give  up  possession  at  the  end  of  his  term,  in  consequence  of  the 
obstinacy  or  ill-will  of  an  under-tenant,  to  whom  he  has  let  a  part  or 


(0  Davis  V.  Burrell,  17  L.  T.  5Q;  10 
C.  B.  821. 

(a)  Doe  d.  Lewis  v.  Rees,  6  C.  &  P.  610; 
Doe  d.  Earl  of  Diinraven  v.  Williams,  7  C.  & 
P.  333  ;  Doe  d.  Harrison  v.  Miirrell,  8  C.  & 
P.  134;  Doe  d.  Lloijd  v.  Jones,  15  M.&  W. 
580  ;  Andreivs  v.  Hailes,  2  E.  &  B.  349  ; 
Doe  d.  Croft  V.  Tidbury,  14  C.  B.  304  ;  23 
L.J.,  C.  P.  57  j  KingsmiU  y.  Millard,  11 
Exch.  318. 

{x)  Andrews  v.  Hailes,  2  E.  &  B.  349 ; 
Doe  d.  Croft  v.  Tidbury,  14  C.  B.  304;  Doe 


d.  Earl  of  Dunraven  v.  Williams,  7  C.  &  P. 
332;   ColeEjec.  248. 

{y)  In  re  Newbery,  Wlnte  v.  Wakley,  26 
Beav.  17;  28  L.  J.,  Ch.  77. 

(z)  Doe  d.  Baddeley  v.  Massey,  17  Q.  B. 
373  ;  Doe  d.  Bhick  v.  Moyes,  13  L.  T.  325. 

(a)  Doe  d.  Lloyd  v.  Jones,  15  M.  &  W. 
580. 

{b)  Hall  V.  Ball,  3  M.  &  G.  242  ;  3  Scott, 
N.  R.  577  ;  Doe  d.  Earl  of  Egremont  v.Pul- 
man,  3  Q.  B.  C22. 

(c)  Ante,  549. 
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Chap.  XIV.     the  whole  of  the  premi.'^es,  and  who  refuses  to  quit;  for  in  such  case 
— ^^"'  '^' —  it  has  been  held,  that  the  landlord  may  refuse  to  accept  the  posses- 
sion, and  hold  the  original  tenant  liable (<;Z).     Therefore,  where  an 
under-tenant  held  over  after  the  expiration  of  a  term  against  the  will 
of  the  lessee,  and  during  the  holding  over  the  lessee  distrained  for 
rent  previously  due;  it  was  held,  that  the  lessee  was  liable,  for  the 
period  of  the  holding  over,  but  not  for  a  whole  year's  rent  {e).     The 
landlord  may,  however,  in  such  case,  discharge  the  original  lessee  by 
accepting  the  under-tenant  as  his  immediate  lessee— as  by  accepting 
the  key  from  the  original  tenant,  whilst  the  under-tenant  is  in  pos- 
session —by  accepting  rent  from  him,  or  other  act  tantamount  to  it ; 
but  the  mere  circumstance  of  the  landlord  signing  a  notice,  by  which 
a  tenant,  whose  lease  is  expired,  orders  his  under-tenant  to  pay  his 
rent  to  him  in  future,  is  not  evidence  of  his  agreement  to  accept  him 
as  a  tenant,  unless  it  be  proved  that  he  knew  the  contents  of  the 
notice  (/).     Where  four  persons,  directors  of  a  bank,  hired  a  house 
for  a  year,  before  the  expiration  of  which  negotiations  were  entered 
into  for  a  further  hiring,  with  an  intimation  to  the  lessor  that  the 
parties  were  different,  but  the  negotiations  were  not  perfected,  though 
the  premises  were  held  over  for  another  quarter ;  it  was  held,  that  all 
four  were  liable  in  an  action  for  use  and  occupation,  though  two  had 
ceased  to  be  directors  before  the  expiration  of  the  first  year  {g).     In 
a  second  action  for  subsequent  use  and^occupation  of  the  same  pre- 
mises, it  was  held,  that  if  premises  are  let  to  two  persons  for  a  term, 
at  the  end  of  which  one  holds  over  w;ith  the  assent  of  the  other,  both 
continue  liable  for  the  time  the  one  actually  occupies  (A) ;   but  both 
will  not  be  liable  if  the  holding  over  has  been  without  such  assent(e). 
Where  a  tenant  holds  over  he  does  not  necessarily  become  tenant  from 
year  to  year;  but  it  is  a  question  for  the  jury  upon  the  evidence  of 
Vv-hat  has  since  taken  place,  whether  both  parties  intended  to  waive 
the  notice  to  quit  and  to  continue  the  tenancy  (7i).     Where  a  tenancy 
from  year  to  year  has  been  determined  by  a  regular  notice  to  quit, 
the  mere  accidental   detention   of  the  key  by  the  tenant  (who  has 
quitted  the  premises   and  removed  his  goods)  for  two  days  beyond 
the  expiration  of  the  term,  does  not  amount  to  any  evidence  of  use 
and  occupation,  so  as  to  make  him  liable  for  another  quarter  (/).     lie 
might  be  liable  for  use  and  occupation  during  those  two  days  as  a 
tenant  at  sufferance  (w) :  or  perhaps  to  double   rent  for  those  two 
days  (/i)>  or  double  value  (o) :  but  to  hold  him  liable  for  a  quarter's 

{d)  Uardivfi,  v    Crethorn,  1  Esp.  57.  (/c)  Jones  v.  Shears,  4  A.  &  E.  832;  Ibiil. 

[e)  Ibh.1  V.  Richardson,  9  A.  &  E.  849  ;  1  P.  835,  Pattcson,  J.  ;   G  N.  &  M.  428;   Gray  v. 

&  D.  (il8  ;  post.Cha]).  XVIII.,  Sect.  3(f).  Bompas,  1 1  C.  B.,  N.  S.  520. 

(/)   Harding  v.  Crethorn,  1  Esp.  57.  (/)    Graij  v.  Bompas,  II  C.  B.,  N.  S.  520. 

{p)  Christ,/  V.  Tancred,  7  M.  it  W.  127.  (m)  Post,  Chap.  XVIII.,  Sect.  3  (i"). 

(/i)  Christy  V.  Tancred,  9  M.  &  W.  438  ;  (n)  Post,  5.58. 

Tancred  v.  Christy,  12  M.  &  W.  316.  (o)  Post,  554. 

(»")  Ibid. ;  Draper  V. Cm/Is,  15  M.  &  \V.  IGG. 
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rent  would  fix  him  with  a  renewed  tenancy  for  a  whole  year ;  which  Chap.  XIV. 
could  not  be  created  without  the  assent  of  both  parties,  and  would  ^^^^'  '^' 
render  a  fresh  notice  to  quit  necessary.  In  an  action  for  rent  of  coal, 
the  issue  being  whether  the  defendants  having  given  notice  to  quit 
had  afterwards  waived  the  notice  and  continued  the  tenancy;  it  was 
proved  that  after  the  time  fixed  had  expired,  they  continued  for  two 
months  working  out  certain  portions  of  the  coal,  which,  however,  as 
they  contended,  it  was  usual  for  a  tenant  to  take  away  on  abandonino- 
such  a  work  :  held,  that  it  was  for  the  jury  to  decide  on  this  issue, 
whether  or  not  the  defendants,  in  remaining  for  the  two  months,  in- 
tended to  waive  the  notice  and  continue  the  tenancy  :  the  jury  found 
they  did  not,  and  the  court  refused  to  disturb  their  verdict  (p).  Where 
a  person,  who  took  premises  for  nine  months,  with  an  option  at  the 
end  of  that  time  of  taking  a  lease  for  seven,  fourteen,  or  twenty-one 
years,  before  the  expiration  of  the  nine  months  under-let  the  premises 
fcr  six  months  after  the  nine,  and  the  under-lessee  occupied  them  for 
that  time,  it  was  held,  that  the  lessee  was  liable  for  a  whole  year's 
rent  (g).  A  tenant  holding  over  after  the  expiration  of  a  lease  for 
years  may  be  taken  to  hold  upon  such  of  the  terms  of  the  former 
lease  as  are  consistent  with  a  yearly  tenancy  (r).  Whether  he  does 
hold  on  any  of  such  terms  or  how  otherwise,  is  a  question  for  the 
jury  on  the  facts  proved.  The  mere  circumstance  of  an  increase  of 
rent  will  not  alter  the  other  implied  terms  of  the  tenancy  (s).  Where 
a  tenant  holds  over  and  nothing  is  said  as  to  the  amount  of  rent  to  be 
paid,  it  is  not  necessarily  to  be  the  same  as  before,  but  the  landlord 
may  be  entitled  to  an  increased  rent  if  the  circumstances  exclude  the 
first  agreement  from  attaching  to  the  subsequent  holding  (^).  It  would 
appear  that  where  the  landlord  has  given  a  notice  to  quit  or  pay  a 
certain  rent,  he  may  recover  that  amount  of  rent  if  the  tenant  hold 
over,  it  being  a  question  for  the  jury  whether  the  tenant  has  ac- 
quiesced (m).  Where  the  tenant  held  over,  and  paid  rent  after  the  ex- 
piration of  a  lease,  which  contained  covenants  for  a  particular  mode 
of  husbandry;  it  was  held,  that  the  landlord  might  compel  him  to 
perform  such  covenants,  in  the  same  manner  as  if  they  were  still  ex- 
pressly agreed  upon  between  them  (x).  A  covenant  in  a  lease  for 
years,  ending  at  Michaelmas,  that  the  tenant  shall  and  may  retain 
and  sow  forty  acres  of  wheat  on  the  arable  land  demised  (consisting 
of  213  acres),  at  the  seed-time  next  after  the  term,  and  have  the 
standing  thereof  till  the  harvest  then  next  following,  rent  free,  with 

{]))  Jones  V.  Shears,  4  A.  &  E.  832;  6  N.  {t)  Elsar  v.  Watson,  1  Car.  &  M.   lOh 

&  M-  428.  Mayor,  ^-c.  of  TItclJ'ord  v.  Tyler,  8  Q.  B.  9.3. 

('/)    Waring  v.  King,  8  M.  &  W.  571.  (m)  Anon.,  Lofft,   153;    Roberts   v.  liny- 

('■)  Ante,  169.  ward,  3  C.  &  P.  432;  llyalt  v.  Griffiths,  17 

(4)  Ante,  170  Cp);  Roberts  x.Hayward,  Q.  B.  505. 

3  C.  &  P.  432;   Bt!ule  v.  Sanders,   3  Bing.,  (x)  Roe  d.  Jordan  v.    Ward,    1  II.  Blac. 

N.  C.  850  ;  5  Scott,  58.  97;  ante,  109  (i). 
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ACTION  FOR  DOrnLE  VALUE. 


Chap.  XIV.    tlie  iise  of  premises  for  the  tbreshins;,  kc,  till  a  day  named,  is  a  term 
^^■^'^•^- which  may  be  made  incident  to  a  tenancy  from  year  to  year(y). 


Action  for 
double  \'alue 
under  i  Geo.  2, 
c.  28,  s.  1. 


Decisions, 


(b)  Double  Value, 

By  4  Geo.  2,  c.  28,  s.  1,  "  in  case  any  tenant  or  tenants  for  any 
term  of  life,  lives  or  years,  or  other  person  or  persons  who  are  or  shall 
come  into  possession  of  any  lands,  tenements  or  hereditaments,  by, 
from  or  under,  or  by  collusion  with  such  tenant  or  tenants,  shall 
u-ilfulbj  hold  over  any  lands,  tenements  or  hereditaments  after  the  de- 
termination of  such  term  or  terms,  and  after  demand  made,  and  notice 
in  writing  given,  for  delivering  the  possession  thereof  by  his  or  their 
landlords  or  lessors,  or  the  person  or  persons  to  whom  the  remainder 
or  reversion  of  such  lands,  tenements  or  hereditaments  shall  belong, 
his  or  their  agent  or  agents  thereunto  lawfdly  authorized,  then  and  in 
such  case  such  person  or  persons  so  holding  over  shall,  ^br  and  during 
the  time  he,  she  or  they  shall  so  hold  over,  or  keep  the  person  or  per- 
sons entitled  out  of  possession  of  the  said  lands,  tenements  and  heredi- 
taments as  aforesaid,  pay  to  the  person  or  perscms  so  kept  out  of 
possession,  their  executors,  administrators  or  assigns,  at  the  rate  of 
double  the  yearly  value  of  the  lands,  tenements  and  hereditaments  so 
detained,  for  so  long  time  as  the  same  are  detained,  to  be  recovered 
in  any  of  his  Majesty's  courts  of  record,  by  action  of  debt,  where- 
unto  the  defendant  or  defendants  shall  be  obliged  to  give  special  bail ; 
against  the  recovering  of  which  said  penalty  there  shall  be  no  relief  in 
equity." 

This  is  a  penal  statute  and  is  to  be  construed  strictly  (2:).  It  does 
not  extend  to  ^veekly  tenancies  (a) ;  nor,  as  it  seems,  to  a  tenancy  from 
quarter  to  quarter  {b).  One  tenant  in  common  may  maintain  an  action 
for  the  double  value  of  his  moiety  (c).  But  tenants  in  common  cannot 
sue  jointly  for  double  value  for  holding  over  unless  there  has  been  a 
joint  demise  (d).  An  action  for  double  value  cannot  be  maintained 
by  husband  a7id  wife  when  the  tenant  holds  over  the  wife's  land  aftei 
the  expiration  of  a  term  therein  granted  by  the  husband  alone  (e). 
The  administratrix  of  an  executor  cannot  sue  for  the  double  value  of 
lands  demised  by  the  testator  and  held  over  by  the  defendant;  but 
must  obtain  letters  of  administration  de  bonis  non,  even  though  the 
tenant  has  attorned  to  her(/).  Only  the  landlord  or  lessor,  or  the 
assignee  of  the  immediate  reversion,  can  sue :  not  a  tenant  to  whom 


Oj)  Hyatt  V.  Griffiths,  17  Q.  B.  505. 

{z)  Llvyd  V.  liosbee,  2  Camp.  'ISI';  Rohin- 
son  V.  Leciroyd,  7  M.  &  W.  54,  Pavke,  15.  ; 
Cole  Ejec.  (ilG— 618;  post,  557.  Hut  see 
WUkinsov  v.  Colley,  5  Burr.  2()98,  where  the 
court  said  it  was  a  remedial  law,  the  pe- 
nalty being  given  to  the  ])arty  grieved. 

(a)  Lloyd  v.  Rosbee,  2  Camp.  453  ;  Sulli- 
van V.  Bishop,  2  C.  &  P.  359. 

{h)  Sullivan  v.  Bishop,  2  C.    cS;   P.  359; 


Wilkinson  v.  Hall,  3  Bing.,  N.  C.  508  ;  * 
Scott,  301 ;  Cole  Ejec.  616. 

(c)  Cutting  V.  Derby,  2  W.  Blac.  1077; 
Wilkinson  V.  Hall,  3  Bing.,  N.  C.  508; 
4  Scott,  301. 

{d)  Wilkinson  and  another  v.  Hall,  1  Bing., 
N.  C.  713  ;   1  Scott,  075;  Cole  Ejec.  047. 

(c)  Harcourt  and  Wife  v.  Wyman,  3  Exch. 
817;  Cole  Ejec.  G47. 

(/)   Tingrey  v.  Brown,  1  Bos.  &  P.  310. 
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a  fresh  lease  has  been  granted  to  commence  on  the  expiration  of  the    Chap.  xiv. 
defendant's  tenancy  {(j).  ^^"- ^- 

The  tenant  must  icilfulhj  hold  over,  i.  e.  contumaciously,  and  not  The  Tenant 
merely  by  mistake,  under  a  fair  and  reasonable  claim  of  title  (A).  "^"^'^,|'"''l  over 
Whether  his  claim  to  hold  over  be  bona  fide  or  a  mere  pretence  is  a 
question  for  the  jury  :  a  claim  to  hold  over  by  virtue  of  a  custom  of 
the  country,  which  does  not  apply  to  the  demised  premises,  will  not 
protect  the  tenant  from  liability  to  double  value  (i).  Where  a  tenant 
held  over  possession  during  a  treaty  for  a  further  term,  which  went 
olf,  Lord  Mansfield  held  that  the  penalty  in  the  statute  did  not 
apply  (k).  Where  one  of  several  tenants  wilfully  holds  over  without 
the  assent  of  his  co-tenants,  the  latter  will  not  be  liable  (l).  Where 
husband  and  wife  hold  over  after  notice  given  to  the  wife  before  her 
marriage,  the  husband  may  be  sued  alone  for  double  value  {m). 

There  must  be  a  "  demand  made  and  notice  in  writing  given"  pur-  Demand  and 

suant  to  the  act(n).     The  notice  and  demand  may  be  served  before  i^°V?® '" 

.  Writing. 

the  expiration  of  the  term  requiring  the  tenant  to  deliver  up  posses- 
sion on  the  expiration  of  his  term  (o) :  and  in  such  case  no  further 
demand  or  notice  is  necessary  after  the  expiration  of  the  term ;  and 
the  double  value  should  be  calculated  from  the  expiration  of  the  term 
for  so  long  as  the  tenant  holds  over(p).  Or  the  demand  and  notice 
may  be  given  within  a  reasonable  time  after  the  expiration  of  the  term 
(the  sooner  the  better),  provided  the  landlord  has  done  no  act  in  the 
meantime  to  acknowledge  the  continuance  of  the  tenancy,  or  rather 
to  create  a  new  one;  and  he  will  thereupon  be  entitled  to  double 
value  calculated  from  the  time  of  such  demand,  and  not  from  the  ex- 
piration of  the  tenancy  (5').  If  the  rent  was  before  reserved  quarterly 
and  such  demand  is  made  in  the  middle  of  a  quarter,  the  landlord 
cannot  recover  any  rent  or  compensation  for  use  and  occupation  for 
the  antecedent  fraction  of  such  quarter  {q).  The  demand  and  notice 
should  always  be  given  before,  or  as  soon  as  possible  after,  the  expi- 
ration of  the  term.  Where  the  tenancy  was  only  from  year  to  year, 
the  usual  written  notice  to  quit  is  a  sufficient  demand  and  notice 
whereby  to  satisfy  the  statute,  and  no  further  demand  or  notice 
need  be  made  after  the  tenancy  has  ceased  (r).     But  the  notice  must 

{g)  Blatchford,  app.,  Cole,  resp.,  5  C.  B.,  XXX. 

N.  S.  514.  (0)  Messenger  v.  Armstrong,   1  T.  R.  53  ; 

(/O  Cole   Ejec.    646;     Wright   v.   Smith,  Wilkinson  v.  Colley,  5  Burr.  2694;   Culling 

5  Esp.  203  ;  Soulsby  v.  Neving,  9  East,  313  ;  v.  Derby,  2  W.  Blac.  1075. 

Poole  V.  Warren,  8  A.  &  E.  582  ;  3  N.  &  P.  (p)  Ibid. ;  Soulsb,/  v.  Neving,  9  East,  310  ; 

C93  ;  Swinfen  v.  Bacon,  6  11.  &  N.  184,  846  ;  Wright  v.  Smith,  5  Esp.  203  ;  Booth  v.  Mac- 

30  L.  J.,  Exch.  33.  farlane,  1  B.  &  Adol.  904. 

(i)  Hirst  V.  Horn,  6  M.  &  W.  393.  (q)  Cobb  v.  Stokes,  8  East,  358. 

(/c)  y/noH.,  5  Esp.  215.  (r)    Wilkinson    v.    Collei/,    5    Burr.    2691-, 

(0  Drafier  v.  Crofts,   15   M.   &  W.  166;  2698  ;   Cutting  v.  Derby,  2  W.  Blac.  1075  ; 

Cole  Ejec.  646.  Hirst  v.  Horn,  G  M.  &  W.  393 ;   Cole  Ejec. 

(7«)  Lake  V.  Smith,  1  B.  &  P.,  New  II.  1 74.  646. 

(«)  Ante,  554;  see  the  form,  post.  Chap. 
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Chap.  XIV. 
Sect.  2. 


Action  in  a 

Superior 

Court. 


amount  to  a  valid  and  binding  notice  to  quit  (s).  If  it  requires  the 
tenant  to  quit  on  the  wrong  day,  or  on  the  right  day  at  twelve  o'clock 
at  noon,  that  is  not  sufficient  {t).  A  notice  requiring  the  tenant  to 
quit  on  the  proper  day  "  or  I  shall  insist  on  double  rent"  (instead  of 
double  value)  is  sufficient,  and  does  not  give  the  tenant  the  option  of 
holding  over(M).  A  second  notice,  given  after  the  expiration  of  the 
term,  to  quit  on  a  subsequent  day  or  to  pay  double  rent,  is  no  waiver 
of  the  first  notice  given  before  the  expiration  of  the  term,  or  of  the 
double  rent  which  has  accrued  under  it  {x).  A  notice  to  quit  lands 
on  a  given  day,  "  or  at  such  time  as  your  holding  shall  expire  next 
after  the  expiration  of  half  a  year  from  the  receipt  of  this  notice,"  is 
sufficient  in  an  action  for  double  value  (y).  Where  a  sufficient  notice 
to  quit  is  given  to  a  female  tenant,  and  she  afterwards  marries,  no 
further  notice  need  be  given  to  the  husband  to  support  an  action 
against  him  for  double  value  for  holding  over  {z).  The  notice  must 
be  signed  by  the  landlord  or  his  agent  "  thereunto  lawfully  autho- 
rized" (a).  A  receiver  or  agent  authorized  to  let,  and  to  sue  or 
distrain  for  rent,  has  sufficient  authority  to  give  the  notice  (J).  So  a 
receiver  in  Chancery,  with  the  usual  powers^  may  give  the  notice  in 
his  own  name  (c).  ) 

Double  value  cannot  be  distrained'for,  it  not  being  in  the  nature  of 
rent,  but  of  unliquidated  damages,  recoverable  only  by  action  pursuant 
to  the  statute.  But  it  is  otherwise  with  respect  to  double  rent((/). 
After  recovering  the  possession  of  demised  premises  by  an  ejectment, 
the  landlord  may  maintain  debt  for  double  value  for  the  time  the 
tenant  held  over  after  the  expiration  of  the  notice  to  quit  until  pos- 
session was  obtained  in  the  ejectment  (e).  The  action  for  double 
value  "  has  no  reference  to  any  antecedent  remedy  which  the  landlord 
had  to  recover  possession  by  ejectment,  but  is  cumulative.  The  two 
actions  are  brought  diverso  intuitu ;  the  ejectment  is  in  order  to  get 
possession  of  the  premises  wrongfully  withheld ;  the  action  of  debt 
for  the  double  value  is  in  order  to  indemnify  the  landlord  for  the 
wrong"  (/).  Of  course  no  previous  action  of  ejectment  is  necessary  to 
entitle  the  landlord  to  recover  double  value  [g).  The  action  "  stands 
in  the  place  of  an  ejectment,  but  is  more  beneficial  and  eftbctual"  (li). 
It  is  to  be  observed,  that  when  the  landlord  gives  notice  the  penalty 
is  double  the  yearly  value ;  not  double  the  yearly  rent,  which  might 


(s)  Johnston  v.  Huddleston,  4  B.  &  C.  922  ; 
7  D.  &  R.  411. 

(/)  Page  V.  More,  15  Q.  B.  GS4. 

{u)  Doe  d.  Mutlhews  v.  Jackson,  1  Doug. 
175  ;  Doe  d.  Lyster  v.  Goldwin,  2  Q.  B.  14.J ; 
Cole  Ejec.  646. 

(ar)  Messenger  v.  Armstrovg,  1  T.  R.  53, 54, 

(«/)  Hirst  V.  Horn,  6  M.  &  W.  393. 

(s)   Lake  V.  Smith,  1  B.  &  P.  New  II.  174. 

(u)  Ante,  554. 


{h)  Poole  V.  Warren,  8  A.  &  E.  582  ;  3N. 
&  P.  693. 

(c)  Wilkinson  v.  Colleij,  5  Burr.  2G94  j 
and  see  Tient  v.  Hunt,  9  Exch.  14. 

{d)  Post,  558(;i). 

(fc)  Soulsbi/  V.  Neving,  9  East,  310. 

(/)  Ibid.'SH. 

ig)  Cole  Ejec.  645. 

[h)  Cutting  V.  Derby,  2  W.  Blac.  1077. 
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not  in  some  cases  be  an  adequate  satisfaction  (i).     In  estimatino-  the    Chap.  XIV. 

®  Co 

double  value,  the  value  of  power  supplied  by  the  owner  of  a  mill  by  '  "' 

means  of  a  revolving  shaft,  and  let  together  with  a  room  in  the  mill, 
cannot  be  included,  such  power  not  being  "  lands,  tenements  or  here- 
ditaments" (k).  In  debt  for  double  value  and  for  use  and  occupation, 
the  plaintiff  took  out  of  court  before  trial  a  sum  of  money,  paid  in  on 
a  plea  to  the  second  count  of  tender  of  the  single  rent  before  the 
action  brought ;  and  it  was  held,  that  this  was  no  case  of  nonsuit  on 
the  ground  of  such  acceptance  of  the  single  rent  being  a  waiver  of 
the  plaintiff's  right  to  proceed  for  the  double  value,  as  the  plaintiff's 
going  on  with  the  action  was  evidence  to  show  that  he  did  not  mean 
to  waive  his  claim  for  the  double  value,  but  to  take  it  pro  tanto  (l). 

The  declaration  must  correctly  state  the  nature  of  the  plaintiff's  Pleadings, 
title  and  of  the  defendant's  tenancy  (m) :  a  tenancy  from  quarter  to 
quarter  (if  sufficient  (n) )  must  not  be  stated  as  a  tenancy  "  for  a  term 
of  years,  from  year  to  year"  (o).  A  tenancy  of  the  wife's  lands  under 
a  demise  from  the  husband  alone  must  not  be  stated  as  a  tenancy 
under  the  husband  and  wife  (p).  The  venue  is  transitory,  for  although 
the  action  is  of  a  penal  nature  it  is  brought  by  the  party  grieved  {q). 
The  defendant  may  plead  7iil  debet,  or  not  guilty  "  by  statute  21  Jac.  1, 
c.  4,  s.  4,  Public  General  Act;"  or,  if  he  prefers  to  do  so,  he  may 
plead  specially  (r). 

If  the  jury  find  that  the  holding  over  was  not  wilful  and  contuma-  Verdict, 
cious,  but  bona  fide  under  a  supposed  title  and  fair  claim  of  right, 
they  should  find  for  the  defendant  (s).     So  if  any  other  material  alle- 
gation in  the  declaration  be  not  sufficiently  proved  {t).     The  measure 
of  damages,  where  the  plaintiff  recovers,  has  been  already  stated  (zO. 

An  action  for  double  value  not  exceeding  50/.  may  be  brought  in  Action  in 
the  County  Court  (a:),  and  the  defendant  cannot  oust  the  jurisdiction 
•  by  alleging  title  to  the  premises  in  himself,  if  it  be  proved  that  he 
has  admitted  himself  to  have  been  tenant  to  the  plaintiff  at  the  times 
when  the  rent  accrued,  and  from  which  the  holding  over  com- 
menced (y).  It  is  not  a  dividing  of  the  cause  of  action  within  the 
meaning  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95,  s.  63,  to  levy 
one  plaint  for  rent  of  premises  and  another  for  double  value  for  holding 
them  over,  the  two  demands  constituting  distinct  causes  of  action  {z). 


(j)  Souhbij  V.  Neving,  9  East,  313  ;  Cole 
Ejec.  645. 

(A)  Robinson  v.  Learoyd,  7  M.  &  W.  48. 

(0  llyal  V.  Rich,  10  East,  48. 

(m)  See  the  forms,  Cole  Ejec.  838,  839  ; 
Bullen  &  L,  PI.  127. 

(«)  Ante,  554(6). 

(<>)  ffilkin307i  V.  Ilall,  3  Bing.,  N.  C.  508 ; 
4  Scott,  301. 

(  p)  Harcourt  and  Wife  v.  JVy man,  3  Exch. 
817. 

(q)  Fife  V.  Bonsfield,  6  Q.  B.  100  ;  2  D.  & 
E.  481  ;  Planchi  v.  Hooper,  6  Q.  B.  877, 
note. 


(r)  Cole  Ejec.  648. 

{s)  Cole  Ejec.  648  ;  ante,  555. 

(0  Page  v.More,  15  Q.  B.  684;  Harcourt 
and  Wife  v.  Wyman,  3  Exch.  817  ;  Wilkin- 
son V.  Hall,  3  Bing.,  N.  C.  508;  4  Scott, 
301  ;   Cole  Ejec.  648. 

(«)  Ante,  b5Q;  Cole  Ejec.  648. 

(a-)  Blaichford,  app..  Cole,  resp.,  5  C.  B., 
N   S.  514. 

(y)  Wickhamv.  Lee,  12Q.B.521 ;  18  L.  J., 
Q.  B.  21. 

(«)  Ibid.;  and  sec Ryal\.  Rich,  10  East, 
48. 
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Chap.  XIV. 
Sect.  2. 

Action  for 
double  Rent 
under  1  IGeo.  2, 
c.  19,  s.  18. 


To  what  Cases 
the  Statute 
applies. 


What  is  a 
Waiver  of  the 
Right  to 
double  Rent. 


Proceedings 
for  double 
Rent. 


(c)  Double  Rent. 

By  11  Geo.  2,  c.  19,  s.  18,  "in  case  any  tenant  or  tenants  shall  give 
notice  of  his,  her  or  their  intention  to  quit  the  premises  by  him,  her  or 
them  holden,  at  a  time  mentioned  in  such  notice,  and  shall  not  accord- 
ingly deliver  up  the  possession  thereof  at  the  time  in  such  notice  con- 
tained, then  the  said  tenant  or  tenants,  his,  her  or  their  executors  or 
administrators,  shall  from  thenceforward  pay  to  the  landlord  or  land- 
lords lessor  or  lessors,  double  the  rent  or  sum  which  he,  she  or  they 
should  otherwise  have  paid,  to  be  levied,  sued  for  and  recovered  at 
the  same  time  and  in  the  same  manner  as  the  single  rent  or  sum 
before  the  giving  such  notice  could  be  levied,  sued  for  or  recovered; 
and  such  double  rent  or  sum  shall  continue  to  be  paid  during  all  the 
time  such  tenant  or  tenants  shall  continue  in  possession  as  aforesaid." 

The  statute  only  applies  to  those  cases  where  the  tenant  has  the 
power  of  determining  his  tenancy  by  a  notice;  and  vi^here  he  has 
actually  given  a  valid  notice  sufficient  to  determine  such  tenancy  (a). 
It  extends  to  parol  demises  from  year  to  year  {b).  It  has  been  held 
not  to  extend  to  weekly  tenancies  (c).  If  a  tenant  from  year  to  year 
give  his  landlord  notice  that  he  will  quit  upon  a  contingency,  e.  g.  "  as 
soon  as  he  gains  another  situation,"  and  do  not  quit  wdien  the  con- 
tl;igency  happens,  he  is  not  liable  to  an  action  on  the  statute  for 
double  rent  {d).  The  notice  to  quit  mentioned  in  the  statute  need  not 
necessarily  be  in  writing;  a  parol  notice  is  sufficient  to  enable  the 
landlord  to  recover  double  rent  (e).  A  tenant  who  has  given  notice 
and  paid  double  rent  may  quit  at  any  time  without  fresh  notice,  and 
thereupon  his  liability  to  double  rent  will  cease  (/). 

The  acceptance  of  single  rent,  which  has  accrued  due  subsequently 
to  the  notice,  is,  it  seems,  a  waiver  of  the  landlord's  right  to  double 
rent,  although  it  does  not  necessarily  imply  that  the  tenancy  should, 
continue  {g). 

By  the  above  statute  the  double  rent  may  be  levied,  sued  for  and 
recovered,  at  the  same  times  and  in  the  same  manner  as  the  single 
rent  might  have  been  levied,  sued  for  and  recovered  before  the  giving 
of  such  notice.  The  mode  of  proceeding,  therefore,  to  recover  double 
rent  under  the  statute,  is  by  distress  (Ji),  or  by  action  at  law  (i).     Such 

4 


^ 


f 


(rt)  Johnston  v.  Huddleston,  4  B.  &  C.  922  ; 
7  D.  &  R.  411. 

(/;)  Timmins  v.  Rowlinson,  3  Burr.  1607; 
1  W.  Blac.  533. 

[c)  Sullivan  v.  Bishop,  2  C.  &  P.  359  ;  but 
see  ante,  359  (<^). 

{d)  Farrance  y.Elkington,  2  Camp.  591. 

(e)  'limmins  v.  Rowlinson,  1  W.  Blac. 
533;  3  Burr.  1G07;  Johnston  v.  Huddleston, 
4B.  &C.  922;  7  D.  &  11.411. 

(/;  Booth  V.  MacJ'arlanc,   1  B.  &  A.dol. 


904. 

{g)  Doe  d.  Chenerj  v.  Batten,  Covvp.  243. 

(A)  Humherstone  v.  Dubois,  10  M.  &  W. 
765  ;  2  Dowl.,  N.  S.  506  ;  Timmins  v.  Row- 
linson, 3  Burr.  1603  ;  1  W.  Blac.  533  ;  John- 
ston V.  Huddleston,  4  B.  &  C.  922 ;  7  D.  & 
R.  411  ;  Cole  Ejec.  649  ;  ante,  359. 

(i)  The  pleadings  and  evidence  in  such 
action  are  stated  fully  in  Cole  Ejec.  649, 
840. 
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action  may  sometimes  be  brought  in  the  County  Court,  where  the    Chap.  XIV. 
sum  claimed  does  not  exceed  50/.  (A).  ^ 


Sect.  3. — Emblements. 
(a)  Nature  of  Emhlements. 
The  word  "emblements"  is  derived  from  the  French  emblavence  de  Nature  and 
hied  (corn  sprung,  or  put  up  above  ground),  and  strictly  signifies  the  Emblements"^ 
growing  crops  of  sown  land ;  but  the  doctrine  of  emblements  extends  generally, 
not  only  to  corn  sown,  but  to  roots  planted,  and  other  annual  artificial 
profits  (l).  The  growing  crops  of  those  vegetable  productions  of  the 
soil  which  are  annually  produced  by  the  labour  of  the  cultivator  are 
emblements.  They  are  sometimes  called  fructus  industriales  (m). 
Hops  growing  out  of  ancient  roots  have  been  held  to  be  like  emble- 
ments, because  they  are  annually  manured  and  require  cultivation, 
and  are  not  to  be  compared  to  apples,  fruit,  grass,  or  the  like,  which 
grow  of  themselves,  and  are  not  planted  annually  at  the  expense  and 
labour  of  the  tenant,  but  are  either  a  permanent  or  a  natural  profit  of 
the  earth  (m) ;  yet  when  a  man  plants  a  tree,  he  cannot  be  presumed 
to  plant  it  in  contemplation  of  any  present  profit,  but  merely  with  a 
prospect  of  its  being  useful  to  himself  in  future,  and  to  future  succes- 
sions of  tenants :  therefore,  if  a  tenant  sow  the  land  with  acorns,  or 
plant  young  fruit  trees,  or  oak,  elm,  ash  or  other  trees,  they  can- 
not be  comprehended  under  emblements  (n).  There  may  be  a  right 
of  emblements  in  teazles  (o).  A  tenant  for  a  term  determinable  upon 
a  life,  sowed  the  land  in  spring,  first  with  barley,  and  soon  after  with 
clover;  the  life  expired  in  the  following  summer:  in  the  autumn  the 
tenant  mowed  the  barley,  together  with  a  little  of  the  clover  plant 
which  had  sprung  up :  the  clover  so  taken  made  the  barley  straw 
more  valuable  by  being  mixed  with  it;  but  the  increase  of  the  value 
did  not  compensate  for  the  expense  of  cultivating  the  clover,  and  the 
farmer  would  not  be  repaid  such  expense  in  the  autumn  of  the  year 
in  which  it  was  sown :  the  reversioner  came  into  possession  in  the 
winter,  and  took  two  crops  of  the  same  clover,  after  more  than  a  year 
had  elapsed  from  the  sowing :  it  was  held,  that  the  tenant  was  not 
entitled  to  emblements  of  either  of  those  two  crops;  first,  because 
emblements  can  be  reclaimed  only  in  a  crop  of  a  species  which 
ordinarily  repays  the  labour  by  which  it  is  produced  within  the  year 
in  which  that  labour  is  bestowed ;  and  secondly,  because  even  if  the 
tenant  were  entitled  to  one  crop  of  the  vegetable  growing  at  the  time 

(/O   Wickhnm  V.  Lee,   12  Q.  B.  521;   18  (n)  Co.  Lit.  55  b;  Com.  Dig.  7?/VHi(G  1 ); 

L.  J.,  Q.  B.  21.  2  Blac.  Com.   123;    1    Wms.   Exors.   C32, 

{I)  Latham  V.  /lltwoo(l,Cro.  Car.  515  ;  Co.  5th  ed. 

Lit.  55  b,   note(l),    1    Wms.   Exors.    G31,  (o)  Kingsbury  v.   Collins,    4   Bing.   202; 

5tli  ed.  12  Moo.  429. 

(m)  1  Wms.  Exors.  (iSl,  5th  ed. 
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Chap.  XIV.  of  the  cesser  of  his  interest,  this  had  been  ah-eady  taken  by  him  at  the 
^^'''^■'^-  time  of  cutting  the  barley  (o).  Emblements  are  distinct  from  the 
real  estate  in  the  land,  and  subject  to  many,  though  not  all,  the  inci- 
dents attending  personal  chattels :  thus  they  were  devisable  by  testa- 
ment before  the  Statute  of  Wills,  and  at  the  death  of  the  owner  they 
vest  in  his  executor,  and  not  his  heir ;  they  are  forfeitable  by  out- 
lawry in  a  personal  action ;  and  by  1 1  Geo.  2,  c.  19,  ss.  8,  9  (j)),  they 
may  be  distrained  for  rent  in  arrear.  Where  there  is  a  right  to  take 
emblements,  they  belong  either  to  the  tenant  himself,  whose  estate  is 
determined  in  such  a  manner  as  to  give  him  the  right ;  to  his  grantee 
or  devisee,  where  he  has  granted  or  devised  them ;  or  to  his  personal 
rej^resentatives,  where  the  right  arises  upon  the  death  of  a  tenant  who 
has  made  no  disposition  respecting  them  (q). 
Rights  inci-  Where  there  is  a  right  to  emblements,  ingress,  egress  and  regress 

dental  to  the  allowed  bv  law  to  enable  the  party  to  enter,  cut  and  carry  them 

Riglit  to  take  J  _  .  .  .  . 

Einblenients.  away  after  the  estate  is  determined  (r) :  so  if  a  party  who  is  entitled 
to  emblements  grant  them  to  another,  the  grantee  may  cut  and  take 
them  away  after  the  death  of  the  grantor  (s).  The  right  to  emble- 
ments does  not,  however,  give  a  title  to  the  exclusive  occupation  of 
the  land ;  therefore  it  seems  that  if  the  executors  occupy  till  the  corn 
or  other  produce  be  ripe,  the  landlord  may  maintain  an  action  for  the 
use  and  occupation  of  the  land  {t). 

t: 

(b)  Who  are  entitled  to  Emblements. 
14  &  15  Vict.  By  14  &;  15  Vict.  c.  25,  s.  1,  "  where  the  lease  or  tenancy  of  any 
Cenain  Te-  ^^^^  ^^  lands,  held  by  a  tenant  at  rack-rent  (u),  shall  determine  by  the 
nants  at  Rack-  death  or  cesscr  of  the  estate  of  any  landlord  entitled  for  his  life,  or  for 
any  other  uncertain  interest,  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  farm  or  lands  until  the  expira- 
tion of  the  then  current  year  of  his  tenancy,  and  shall  then  quit,  upoa 
the  terms  of  his  lease  or  holding,  in  the  same  manner  as  if  such  lease 
or  tenancy  were  then  determined  by  effluxion  of  time  or  other  lawful 
means  during  the  continuance  of  his  landlord's  estate ;  and  the  suc- 
ceeding landlord  or  owner  shall  be  entitled  to  recover  and  receive  of 
the  tenant,  in  the  same  manner  as  his  predecessor  or  such  tenants 
lessor  could  have  done  if  he  had  been  living  or  had  continued  the 
landlord  or  lessor,  a  fair  proportion  of  the  rent  for  the  period  which 
may  have  elapsed  from  the  day  of  the  death  or  cesser  of  the  estate  of 
such  predecessor  or  lessor  to  the  time  of  the  tenant  so  quitting,  and 
the  succeeding  landlord  or  owner  and  the  tenant  so  respectively  shall, 

(o)  Graves  v.  Weld,  5  B.  &  Adol,  105;  («)  Shep.  Touch.  244. 

2N.  &M.725.  (O  Chamb.    L.    &   T.   340;    Plowden's 

{p)  Ante,  380.  Queries,  No.  239;   1  Wins.  Exors.  640,  5th 

((/)  2  Hlac.  Com.  404.  ed. 

0)Co.  Lit.  5(ja;  //a(//i»5  v.OAt)/,  8Exch.  («)  Ante,  322 (r). 
531,  545  ;   1  Wms.  Exors.  039,  5th  ed. 


rent 


EMBLEMENTS.  5G1 

as  between  themselves  and  as  against  each  other,  be  entitled  to  all  the  Chap.  xiv. 
benefits  and  advantages,  and  be  subject  to  the  terms,  conditions  and  ^^^'^^ 
restrictions  to  which  the  preceding  landlord  or  lessor,  and  such  tenant 
respectively,  would  have  been  entitled  and  subject  in  case  the  lease 
or  tenancy  had  determined  in  manner  aforesaid  at  the  expiration  of 
such  current  year :  provided  always,  that  no  notice  to  quit  shall  be 
necessary  or  required  by  or  from  either  party  to  determine  any  such 
holding  and  occupation  as  aforesaid." 

This  enactment  applies  only  to  those  tenants  at  rack-rent  who 
before  the  statute  would  have  been  entitled  to  emblements  (v).  An 
ejectment  was  brought  by  an  owner  in  fee  against  a  lessee,  who  had 
held  certain  lands  pur  autre  vie  which  he  had  sub-let  to  under-tenants 
from  year  to  year.  On  the  determination  of  the  life  it  appeared  that 
some  of  the  under-tenants  had  cropped  the  lands,  others  had  not;  and 
at  the  time  of  the  bringing  of  the  ejectment  the  current  year  of  the 
under-tenancy  had  not  exjiired.  The  under-tenants  suffered  judg- 
ment by  default ;  and  the  tenant  pur  autre  vie,  not  being  in  occupa- 
tion, having  taken  defence  generally,  relied  on  14  &;  15  Vict.  c.  25, 
s.  1  :  the  court  held,  that  the  tenant  pur  autre  vie  had  no  right  to  set 
up  that  defence,  as  he  had  no  claim  to  emblements  ;  and  the  under- 
tenants having  suffered  judgment  to  go  by  default  had  thereby  ended 
their  title,  and  therefore  that  the  owner  of  the  land  was  entitled  to 
recover  possession  (v). 

Those  only  are  entitled  to  emblements  who  are  not  wathin  the  General  Rule 
above  act,  and  have  an  uncertain  estate  or  interest  in  land,  Avhich  is  entUlecrtcTEni- 
determined  either  by  the  act  of  God  or  of  the  law,  between  the  period  blements. 
of  sowing  and  the  severance  of  the  crop  {w).  Amongst  other  reasons 
given  for  this  rule,  by  which  the  profits  of  a  crop  are  secured  to  a 
tenant  or  his  representatives,  when  deprived  of  the  estate  by  an  un- 
controllable event,  it  is  said,  that,  the, public  being  interested  in  the 
production  of  corn  and  grain,  some  such  encouragement  was  neces- 
sary to  be  given  to  husbandry ;  for  otherwise,  if  the  emblements  fol- 
lowed the  lands,  no  tenant  would  lay  out  his  money  for  the  benefit  of 
the  remainderman,  who  might  possibly  be  a  perfect  stranger  to  him. 
Emblements  therefore  are  given  to  compensate  for  the  labour  and 
expense  of  tilling,  manuring  and  sowing  the  lands ;  and  also  for  the 
encouragement  of  husbandry,  which  being  a  public  benefit,'tending  to 
the  increase  and  plenty  of  provisions,  ought  to  have  the  utmost 
security  and  privilege  which  the  law  can  give  it.  Of  course,  if  the 
estate,  although  uncertain  and  contingent  in  its  nature,  be  determined 
by  the  tenant's  own  act— as  by  forfeiture  of  tenant  for  life  for  waste 
committed,  or  by  marriage  of  a  female  tenant  who  held  during 
widowhood  — the  principle  of  the  rule  does  not  apply,  and  there  shall 

(v)  Ld.  Stradbrooke  v.Malchy,  2  Ir.  Kep.,  N.  S.  406. 
(«;)  Shep.  Touch.  214,  n. 

O  O 
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Chap.  XTV. 
Sect.  3. 


Tenants  for 
Life  and  their 
Uncler-Te- 
nants. 


Clergymen  and 
their  Under- 
Tenants. 


Tenants  in 
Dower  and 
Jointure. 


Tenants  for 
Years. 


be  no  emblements.  So  a  tenant  is  not  entitled  to  emblements  as 
against  a  lessor  who  enters  for  a  condition  broken,  or  one  who  enters 
by  title  paramount  (x). 

Tenants  for  life,  whether  for  their  own  lives  or  pur  autre  vie,  are 
strictly  within  the  rule  applicable  to  persons  entitled  to  emblements; 
and  therefore  neither  they  nor  their  representatives  shall  be  prejudiced 
by  the  sudden  determination  of  the  estate,  by  the  death  of  the  party 
for  whose  life  it  is  held,  because  such  a  determination  is  contingent 
and  uncertain  (y).  The  same  rule  applied  to  the  under-tenants  or 
lessees  of  tenants  for  life  before  the  above  act,  and  they  had  not  only 
the  same  privileges  respecting  emblements,  but  in  some  instances 
greater;  for  in  those  cases  where  the  tenant  for  life  should  not  have 
emblements  because  the  estate  was  determined  by  his  own  act,  it 
should  not  prejudice  his  under-tenant,  who  could  not  be  answerable 
for  it,  and  he  had,  therefore,  a  right  to  emblements  (z).  Where  the 
tenant  for  life  sows  land,  and  afterwards  grants  over  his  estate,  the 
executor  of  the  grantee,  who  dies  before  the  corn  is  severed,  shall  not 
have  emblements ;  and  if  a  man  sow  land,  and  let  it  for  life,  and  the 
lessee  for  life  die  before  the  corn  be  severed,  the  reversioner,  and  not 
his  executor,  shall  have  the  emblements,  although  if  he  had  sown  it 
himself  it  would  have  been  otherwise  (a).  j- 

The  parochial  clergy  are  entitled  to  emblements  (b) ;  but  a  parson 
who  resigns  his  living  is  not  entitled  to  emblements,  although  his 
lessees  and  under-tenants  are  (c). 

A  tenant  in  dower  is  entitled  to  emblements:  she  may  dispose  of 
corn  sown  on  the  ground;  or  it  may  go  to  her  executors,  if  she  die 
before  severance  (f/).  Where  lands  are  limited  to  a  woman  during 
life  for  her  jointure,  she  has  the  same  rights  with  respect  to  estovers 
and  emblements,  and  is  under  the  same  restrictions  respecting  waste, 
(unless  there  is  a  deficiency  in  her  jointure,)  as  other  tenants  for 
Hfe(e).  A  jointress  is  not,  however,  entitled  to  the  crop  soivn  at  the 
time  of  her  husband's  death;  because  a  jointure  is  not  a  continuance 
of  the  estate  of  her  husband,  like  dower  (e). 

A  tenant  for  years  is  not  entitled  to  emblements  where  the  duration 
of  the  term  depends  upon  a  certainty :  thus,  if  he  hold  from  Mid- 
summer for  ten  years,  and  in  the  last  year  sow  a  crop  of  corn,  and  it 
is  not  ripe  and  cut  before  Midsummer,  at  the  end  of  the  term  his 
landlord  shall  have  it ;  for  he  knew  the  expiration  of  his  term,  and 


{x)  Nicholas  v.  Simonds,  2  Roll.  R.  468; 
Davis  V.  Etjton,  7  Bing.  154;  4  Moo.  &  P. 
820;  Bulwer  v.  Biilwer,  2  B.  &  A.  471; 
Johns  V.  Whitley,  3  Wils.  127  ;  Cole  Ejec. 
410. 

iy)  Co.  Lit.  55  b ;  1  Wms.  Exors.  636, 
5th  ed. 

(5;)  Knevett  v.  Poole,  Cro.  Eliz.  464;  Btd- 
wer  V.  Bulwer,  2  B.  &  A.  470. 


(a)  Knevett  v.  Poole,  Cro.  Eliz.  464.. 
(i)  28  Hen.  8,  c.  11,  s.  6. 

(c)  Bulwer  v.  Bulwer,  2  B.  &  A.  470. 

(d)  2  Inst.  80  ;  20  Hen.  3,  c.  2  (Stat,  of 
Merton);    1  Wms.  Exors.  638,  5th  ed. 

(e)  Fisher  v.  Forbes,  9  Vin.  Abr.  tit.  Em- 
hlemevts,  pi.  82  ;  1  Wms,  Exors.  639,  5th 
ed. ;  1  Cruise  Dig.  201,  pi.  46,  4th  ed. 
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therefore  it  was  his  own  folly  to  sow  that  of  which  he  never  could  Chap,  xiv 
reap  the  profits ;  but  where  the  lease  for  years  depends  upon  an  un-  ^^^'  ' 
certainty, — as  upon  the  death  of  the  lessor,  being  himself  only  tenant 
for  life,  or  being  a  husband  seised  in  right  of  his  wife, — or  if  the  term 
of  years  be  determinable  upon  a  life  or  lives, — in  all  cases  of  this 
kind  the  estate  for  years,  not  being  certainly  to  expire  for  a  time 
foreknown,  but  merely  by  the  act  of  God,  the  tenant  or  his  executors 
shall  either  have  the  emblements,  in  the  same  manner  as  a  tenant  for 
life  would  be  entitled  thereto,  or  a  prolongation  of  his  term  under  14 
&  15  Vict.  c.  25,  s.  1  (/).  But  if  he  surrender  before  severance,  or 
do  anything  which  amounts  to  a  forfeiture,  the  emblements  shall  go 
to  the  lessor,  and  not  to  him,  because  he  has  determined  the  estate 
by  his  own  default  (g).  So  where  a  lease  was  made  on  condition  that 
if  the  lessee  contracted  a  debt  on  which  he  should  be  sued  to  judg- 
ment, which  should  be  followed  by  execution,  the  lessor  should  re- 
enter, it  was  held,  that  the  lessor  having  done  so,  was  entitled  to 
emblements  (A). 

Tenants  from  year  to  year  are  not  generally  entitled  to  emblements,  Tenants  fron 
nor  to  a  prolongation  of  their  term  under  14  &  15  Vict.  c.  25,  s.  1  (i), 
except  where  their  tenancy  is  determined  by  the  death  of  their  land- 
lord or  the  happening  of  some  other  uncertain  event  over  which  they 
have  no  control  (j). 

A  strict  tenant  at  will  is  entitled  to  emblements  where  his  estate  is  Strict  Tenan 
determined  either  by  his  own  death  or  by  the  act  of  the  landlord ;  but  ^^        ' 
not  to  cases  where  the  tenant  has  himself  determined  the  will  (A). 

Tenants  under  execution — as  by  Statute  Merchant  (Z),  under  ex-  Tenants  und 
tent  (m),  or  elegit — are  entitled  to  emblements,  where  by  some  sudden  ^^^^  '°"" 
and  casual  profit  arising  between  seed-time  and  harvest,  the  tenancy 
is  put  an  end  to  by  the  judgment  being  satisfied.  Where  judgment 
was  given  against  a  person,  and  then  he  sowed  the  land,  and  brought 
a  writ  of  error  to  reverse  the  jvidgment,  but  it  was  affirmed ;  it  was 
held,  that  the  recoverer  should  have  the  corn  (n). 

Where  a  tenant  in  fee  simple  devises  the  land  by  will,  and  sows  it,  Devisees  am 
and  dies  before  severance,  the  devisee  shall  have  the  corn,  and  not      " 
the  devisor's  executors  (o).     Emblements  pass  by  a  devise  of  the  land, 
because  the  devise  being  a  grant  must  be  taken  most  strongly  against 
the  grantor :  therefore,  unless  the  growing  crops  are  otherwise  speci- 
fically disposed  of  by  the  will,  they  will  pass  to  the  devisee  of  the  land 

(/)  Ante,  5G0.  (k)  Lit.  s.  68;  Co.  Lit.  55b;  2   Blac- 

(g)  2  Blac.  Com.  145.  Com.   146;   Cole   Ejec.  448;   Kingsbury  v- 

(A)  Davis  V.  Eyton,  7  Bing.  154;  4  M.  &  Co//iw.s,  4  Bing.  207. 

P.   820  ;  Com.   Dig.   Bie?is  (G  2);   1  Wms.  (0  Co.  Lit.  55  b. 

Exors.  G37,  5th  ed.  (m)  2  Leon.  54. 

(i)  Ante,  560.  (n)  2  Bulst.  213. 

(i)  Kingsbury  v.  CoUi7is,  4  Bing.  207;  12  (o)  A»on.,  Cro.  Eliz.  61 ;  Spencer's  case, 

Moo.  429.  Winch.  51 ;  1  Wms,  Exors.  63 1,  5th  ed. 
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Chap.  XIV, 

Sect.  4. 


rather  than  to  the  residuary  legatee  of  the  personal  estate  not  specifi- 
cally bequeathed  (p). 


)ccupation  of 
'art,  after  Te- 
ancy  eiuU'd. 


Sect.  4. —  Out-going  and  In-coming  Tenants. 
(a)  Partial  Occupation. 
It  is  very  generally  the  case  that,  by  the  terms  of  the  lease  or  the 
custom  of  the  country,  out-going  tenants  of  farms  leave,  and  the  in- 
coming tenants  enter  upon,  the  premises  at  different  periods  of  the 
year;  as,  the  house  and  buildings  at  one  time,  the  arable  land  at 
another,  and  the  pasture  and  meadow  land  at  a  third.  Sometimes, 
however,  the  general  quitting  of  the  farm  takes  places  at  one  time ; 
and  there  exists  the  privilege  for  the  out-going  tenant  to  retain  pos- 
session of  the  land  upon  which  his  away-going  crops  are  growing, 
and  the  use  of  barns  and  stables  for  the  purpose  of  threshing  and 
conveying  them  to  market.  This  privilege  is  occasionally  given  on 
condition  of  his  paying  the  rent  and  taxes  applicable  to  the  land 
which  he  retains;  but,  perhaps,  more  commonly  without  any  such 
stipulation.  The  in-coming  tenant  has  also  the  privilege  of  entering 
before  the  expiration  of  the  existing  tenancy,  for  the  purpose  of 
ploughing  and  preparing  for  his  crop's ;  particularly  where  there  is  a 
Lady-day  holding.  These  privileges  of  partial  occupation  are  some- 
times expressly  given  by  the  terms  of  the  contract  of  demise  (q) ;  and, 
where  that  is  not  the  case,  frequently  may  be  supported  by  the  custom 
of  the  country  (r).  The  proof  of  any -such  custom  lies  upon  the  party 
who  claims  under  it  (s).  If  the  terms  of  the  lease  or  agreement  be 
inconsistent  with  the  custom,  it  will  exclude  it(^).  But  so  far  as 
such  terms  are  not  utterly  inconsistent  with  the  custom,  the  latter 
will  prevail  (u).  In  one  case  it  was  held  that  the  lease  must  in  ex- 
press terms  exclude  the  custom  (x).  But  that  case  went  too  far,  and 
it  is  clearly  sufficient  if  the  terms  of  the  lease  are  inconsistent  with 
the  custom  (y).  A  custom  that  the  tenant  should  hold  over  for  half  a 
year  after  the  expiration  of  his  term  is  bad  (2) ;  but  a  custom  to  take 
an  away-going  crop,  and  house  the  same  in  the  barns  of  the  farm  for 
a  certain  time  after  he  has  quitted  possession  of  the  bulk  of  the  farm, 
is  good  (a).  Where  by  the  custom  of  the  country,  or  by  the  terms  of 
the  lease,  the  tenant  has  a  right  to  retain  possession  of  any  part  of  the 


(;;)   Cooper  v.  Woolfitt,  2  H.  &  N.  122. 

{q)  Ex  parte  Maundrell,  In  re  Dark,  2 
Madd.  315,316;  Buck,  83  ;  Earl  of  St.  Ger- 
mains  v.  WUlan,  2  B.  &  C.  21G;  Strickland 
V.  Maxwell,  2  Cr.  &  M.  539 ;  4  Tyr.  346. 

{r)  Ante,  469,  477. 

(s)   Caldecott  v.  Smythies,  7  C.  &  P.  808. 

{t)  Webb  V.  Phimmer,  2  B.  &  A.  746; 
Roberts  v.  Barker,  1  Cr.  &  Mee.  808;  Clarke 
V.  Rnystone,  13  M.  &  W.  752. 

{u)  Holding  v.  Pigott,  7  Bing.  465  ;  5  M. 
&  P.  427 ;   Htitton  v.  JVarren,  1   M.  &  W. 


466  ;  Tyr.  &  Gr.  646  ;  Faviell  v.  Gaskoin, 
7  Exch.  273;  21  L.  J.,  Exch.  85;  Muncey 
V.  Dennis,  1  H.  cSi  N.  216. 

{x)  Senior  v.  Annytage,  Bart.,  Holt,  197. 

{y)  Per  Parke,  B.,  in  Hulton  v.  Warren, 
1  M.  &  VV.  476  ;  Sutton  v.  Temple,  12  M.  He. 
W.  63. 

(«)   Whits  V.  Sayer,  Palm.  211. 

(a)  Wigglesivovth  v.  DalUson,  1  Doug. 
201;  1  Smith,  L.  C.  453,  4th  ed. ;  Beavan 
V.  Delahay,  1  II.  Blac.  5  ;  Boraston  v.  Green, 
16  East,  71. 
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demised  premises  after  the  end  of  tlie  term,  ex.  gr.,  a  right  to  retain    Chap.  XIV. 

the  barns  for  the  purpose  of  threshing  out  his  crops,  &:c.,  such  right  ^^^^'  ^' 

will  in  effect  operate  as  a  prolongation  of  the  term  as  to  such  part ; 
and  therefore  during  that  period  the  landlord  may  distrain  thereon  {b) ; 
or  the  out-going  tenant,  or  his  assignees,  may  maintain  trespass  (c) ; 
or  defend  an  action  of  trespass  at  the  suit  of  the  in-coming  tenant  {d) ; 
and  during  such  period  the  out-going  tenant  cannot  remove  any  of 
the  straw,  &:c.  which  he  has  covenanted  not  to  remove  "  durino-  the 
leased  term"  (e).  So,  where  there  is  a  right  reserved  to  the  tenant  to 
take  the  away-going  crop,  it  operates  as  a  prolongation  of  the  term  on 
which  such  crop  grows,  and  the  possession  of  the  land  continues  in  the 
tenant  till  the  crop  is  or  might  be  cut  and  carried  away(/).  He  also 
retains  his  parliamentary  franchise,  if  the  part  held  over  is  of  sufficient 
value  (g). 

(b)   Crops,  Sfc.  on  the  Land. 

When  the  lease  or  tenancy  of  a  farm  expires  or  determines  other-  Right  to  Crop 
wise  than  by  the  death  of  the  lessor,  the  tenant  must  give  up  posses-  LeasTor  Cus- 
sion  of  the  whole  to  the  landlord  or  his  assigns,  crops  and  everything  torn, 
else  [h),  unless  there  be  some  special  stipulation  to  the  contrary  in  the 
lease  {i),  or  some  custom  of  the  country  for  the  tenant  to  hold  over 
part  of  the  demised  premises,  or  to  take  some  of  the  crops  (7).     If 
the  terms  of  the  lease  are  inconsistent  with  the  custom  they  will 
exclude  \t{j);  and  in  such  case  the  tenant  must  look  to  his  remedy 
under  the  covenants  in  the  lease.     But  where  the  custom  is  not  ex- 
cluded by  the  terms  of  the  lease,  the  out-going  tenant  may  maintain 
an  action  against  the  in-coming  tenant  for  the  value  of  such  tillages, 
manure,  kc.  as  he  is  entitled  to  be  paid  for  according  to  the  cus- 
tom (A).     If  there  be  no  in-coming  tenant,  such  action  may  be  main- 
tained against  the  landlord  (Z), 

The  right  which  an  out-going  tenant  has  to  take  an  away-going  Right  to  an 
crop — which  may  be  explained  to  be  the  crop  sown  during  the  last  cTop[^°'"° 
year  of  his  tenancy,  but  not  ripe  until  after  the  expiration  of  it — is 
sometimes  given  to  him  by  the  express  terms  of  the  lease  or  agree- 
ment, and  sometimes  by  the  custom  of  the  country:  such  custom,  or, 
more  properly  speaking,  usage,  has  been  held  to  be  reasonable  and 
valid,  and  to  apply  equally  to  tenants  by  oral  agreement  or  by  writing, 

(h)  Beavan   v.   Dehihay,    1    II.    Blac.  5  ;  Davies  v.  Connop,  1  Price,  53. 

Knight  V.  Bennett,  3    Bi'ng.  364' ;   11  Muo.  (0  Earl  of  St.  Germains  v.  milcni,  2  B. 

227.  &  C.  216;   Ex  parte  ManndrcU,  In  re  Dark, 

(c)  Beaty  v.  Gibbons,  16  East,  116.  2  Madd.  315,  316  ;   Buck,  83  ;  Strickland  v. 

(rf)  Griffiths  V.  Puleslon,  13  M.  &  W.  358.  Maxwell,  2  Cr.  &  M.  53!)  ;  4  Tyr.  346. 

(e)  Earl  of  St.  Germains  v.  milan,  2  B.  &  (j)  Ante,  469,  477,  564. 

C.  216.  (/c)  Munccij  v.  Dennis,  1  II.  &  N.  216. 

(/)  Borastnn  v.  Green,  16  East,  81,  Bay-  (0   Faviel'l  v.  Gaskoin,  7  Exch.273;  Mous- 

ley.  J. ;  Griffiths  v.  Puleston,  13  M.  &  \V.358.  lei/  v.  Ludlam,  21  L.  J.,  Q.  B.  64  j    15  Jur. 

{g)   ;r////ie'sc«.sc,  1  Knapp&Onibler,53.  1107. 

(/<)  Caldccutt  V.  Sini/thies,  7  C.  &  P.  808  ; 
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Chap.  XIV. 
Sect.  4. 


Vgainst  whom 
he  Out-jjoins 
reliant  may 
:laim  the 
flight  to  an 
iway-going 
>op. 


or  even  by  deed  (/«).  Such  a  custom  is  good  and  just,  and  for  the 
benefit  and  encouragement  of  agriculture ;  for  that  it  is  but  reasonable, 
that  he  who  sows  should  reap  the  profit  (»?).  Unless  this  were  allowed 
few  tenants  would  be  at  the  expense  of  sowing  any  crop  at  all  during 
the  latter  part  of  the  last  year  of  their  tenancy,  when  they  must  know 
that  they  could  not  take  their  profit  after  the  end  of  their  term.  A 
strictly  legal  custom,  which  has  immemorially  existed,  is  not  neces- 
sary ;  for  a  common  usage  of  the  neighbourhood  is  quite  sufficient  to 
confer  the  right,  in  the  absence  of  any  specific  agreement  between  the 
parties,  or  any  express  words  which  would  exclude  the  custom  where 
any  agreement  does  exist  («) :  but  the  custom  of  the  country  can 
have  no  place  where  the  oft-going  tenant  holds  under  a  lease  expressly 
making  a  different  provision  in  respect  of  the  away -going  crop  (o) ;  or 
where  he  continues  to  hold  over  after  the  expiration  of  such  a  lease, 
without  coming  to  any  fresh  agreement  with  his  landlord,  by  which 
he  must  be  taken  to  hold  under  the  same  terms  (/?).  Where  the  lease 
contains  no  stipulations  as  to  the  mode  of  quitting,  the  off-going  tenant 
is  entitled  to  his  away-going  crop  according  to  the  custom,  even 
though  the  terms  of  holding  may  be  inconsistent  with  such  a  cus- 
tom (<y).  The  fact  of  the  existence  of  the  usage  is  to  be  collected 
not  only  from  what  is  usually  done  in  cases  of  tenancy  from  year  to 
year,  but  from  the  usual  course  pursued  where  tenants  hold  under 
regular  leases.  The  principle  applies  equally  to  the  case  of  a  tenancy 
from  year  to  year  as  to  a  lease  for  a  longer  term,  with  respect  to  the 
right  to  take  an  aw  ay -going  crop  (r).  Where  a  tenant  held  from 
Lady-day,  and  there  was  a  custom  that  the  tenant,  at  the  regular 
expiration  of  a  Lady-day  tenancy,  should  have  the  away-going  crops, 
and  the  tenancy  was  determined  on  the  1st  of  June  by  an  award 
made  on  a  reference  of  disputes  between  the  landlord  and  tenant ;  it 
was  held,  that  the  custom  had  no  operation  (s). 

Where  the  out-going  tenant  is  entitled  to  take  an  away-going 
crop,  he  may  avail  himself  of  that  right,  whether  the  farm  revert  back 
into  the  hands  of  his  landlord  (t),  or  an  in-coming  tenant  take  posses- 
sion {ii).  An  agreement  between  the  out-going  and  in-coming  tenants 
with  respect  to  crops  does  not  afreet  any  existing  rights  of  the  land- 
lord {x).  By  a  clause  in  a  lease  it  was  agreed  that  the  tenant  should 
be  entitled  to   an  away-going  crop,  which  was  to    be  left  for  the 


(m)  Wigglesworlh  v.  DaUison,  1  Doug. 
201  ;  1  Smith,  L.  C.  453,  4th  ed.  ;  ante, 
470. 

(n)   Senior  V.  Armylage,  Bart.,  Hoh,  107. 

(o)  irebb  V.  Plummer,  2  B.  it  A.  74(J  ; 
Ilntton  V.  JVarreji,  1  M.  &  W' .  466  ;  Tyr.  & 
Gr.  646  ;  Roberts  v.  Barker,  1  Cr.  &  M.  SOS ; 
Clarke  v.  Roy  stone,  13  M.  &  W\  752. 

(;>)  Boraston  v.  Green,  16  East,  71. 

(7)  Holding  V.  Pigott,  7  Bing.  465  ;  5  M. 
&  P.  427  ;  Webb  v.  Plummer,  2  B.  &  A.  746  ; 


Ihttton  V.  Warren,  1  31.  &  ^V.  466  ;  Tyr.  & 
Gr.  646;   Muncey  v.  Dennis,  1  H.  &  N.216. 

(r)  Onslow  v. ,  16  Ves.  173. 

{s)  Thorpe  v.  Eyre,  1  A.  &  E.  926;  3  N. 
&  M.  214. 

(O  Faviell  v.  Gaskoin,  7  Exch.  273; 
Mousley  v.  Ludlam,  21  L.  J.,  Q.  B.  64;  15 
Jiir.  1107. 

(m)  Muncey  v.  Dennis,   1  II.  &  N.  216. 

(.r)  Pctrie  v.  Daniel,  1  Smith,  lyj. 
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landlord  or  his  in-coming  tenant  at  a  valuation ;  it  was  held,  that  this  Chap.  XIV 
clause  did  not  give  the  tenant  the  rjght  of  possession  as  against  the  ^^^r.  4. 
landlord,  after  the  determination  of  the  tenancy,  but  that  the  tenant 
at  most  could  only  go  on  the  land  for  the  purposes  of  an  away-going 
crop,  and  could  not  exclude  the  landlord  (jj).  A  permission  by  a 
landlord  to  an  out-going  tenant  to  sow  more  land  than  by  the  custom 
of  the  country  he  was  entitled  to  on  quitting,  is  good  against  the  in- 
coming tenant  (z). 

Where  an  out-going  tenant  has  no  right  to  an  away-going  crop.  Remedies  of 
but  cuts  and  carries  away  the  corn  after  the  expiration  of  his  term,  an  [o*crops'^&c 
action  of  trover  may  be  maintained  against  him  by  the  landlord, 
although  the  crop  was  sown  by  him  during  his  tenancy,  under  the 
idea  that  he  was  entitled  to  an  away-going  crop  («).  It  has,  however, 
been  held,  that  trover  does  not  lie  by  an  in-coming  tenant  to  recover 
the  value  of  the  away-going  crops  taken  by  the  off-going  tenant,  who 
continued  to  hold  the  land  as  tenant  from  year  to  year  after  the  ex- 
piration of  an  old  lease,  which  reserved  to  him  the  right,  after  the  end 
of  the  term  at  Lady-day,  "to  fence  in  and  preserve  all  such  hard  corn 
as  should  be  sown  on  the  premises  the  winter-seed  time  preceding,  so 
as  the  same  exceeded  not  twenty-nine  acres,  and  was  summer  fallowed 
and  well  manured,  &c.,  and  at  harvest  to  reap  and  carry  away  the 
same ;"  for  neither  is  trover  the  proper  action  to  try  the  question  as 
to  the  right  to  the  land,  nor  does  the  proper  remedy  for  any  mis- 
management of  the  land  during  the  former  time  appertain  to  the 
in-coming  tenant,  but  to  the  landlord  (&).  Where  there  was  an 
agreement  between  an  out-going  and  an  in-coming  tenant,  that  the 
latter  should  buy  the  hay,  &c.,  of  the  former  upon  the  farm,  and  that 
the  former  should  allow  to  the  latter  the  expenses  of  repairing  the 
gates  and  fences  of  the  farm,  and  that  the  value  of  the  hay,  &:c.,  and 
of  repairs,  should  be  settled  by  third  persons  ;  it  was  held,  that  the 
balance  settled  to  be  due  to  the  out-going  tenant  for  his  hay,  &c., 
after  deducting  the  value  of  the  repairs,  might  be  recovered  by  him 
under  a  common  count  for  goods  sold  and  delivered,  although  he 
failed  upon  a  special  count  on  the  agreement,  for  want  of  including 
in  it  that  part  of  the  agreement  which  related  to  the  valuation  of  the 
repairs  (c^.  Where  A.  agreed  with  B.  to  let  him  land  rent  free,  on 
condition  that  A.  should  have  a  moiety  of  the  crops;  and  while  the 
crop  was  on  the  ground  it  was  appraised  for  both  parties  ;  it  was 
held,  that  A.  might  declare  in  indebitatus  assumpsit  for  a  moiety  of 
the  value  of  the  crop  sold  to  B.,  without  stating  the  special  agree- 
ment ;  as  the  special  agreement  was  executed  by  the  appraisement, 
and  the  action  arose  out  of  something  collateral  to  it  {d).     Where  the 

(y)  Strickland  v.   Maxwell,   2  Cr.  &  M.  {!>)  Boraston  v.  Green,  16  East,  71. 

539;  4  Tyr.  34G.  (c)   Lvcds  v.  Burrows,  12  East.  1. 

(s)  Griffiths  V.  Tombs,  7  C.  &  P.  810.  {d)  Pjultcr  v.  Killinbcck,  1  Bos.  &  P.  597. 
(a)  Davics  v.  Connop,  1  Price,  53. 
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CiiAP.  XIV.  plaintiff  gave  up  possession  of  a  farm  to  the  defendant,  havino;  pre- 
— ^^IlJ. —  viously  sown  forty  acres  of  it  with  wheat,  and  at  a  meeting  in  the 
previous  month  the  plaintiff  asked  the  defendant  if  he  vvoukl  take  the 
wlieat  at  200/.,  saying,  that  if  lie  would  not,  he  should  not  have  the 
farm;  to  whicii  the  defendant  replied,  that  he  would  take  the  wheat; 
and  beino-  asked  to  whom  the  dead  stock  should  be  valued,  rej)lied, 
"  to  me ;"  the  defendant  afterwards  undertook  to  pay  for  the  wheat 
and  dead  stock  on  a  specified  day,  and  did  pay  75/.  on  account 
generally,  and  eventually  had  possession  of  the  farm,  the  wheat,  and 
the  dead  stock ;  in  an  action  for  crops  bargained  and  sold,  and  for 
goods  sold  and  delivered,  it  was  held,  1st,  that  the  contract  for  the 
dead  stock  being  distinct  from  the  contract  for  the  sale  of  the  wheat, 
or  the  giving  up  of  the  farm,  the  plaintiff  might  recover  for  the  dead 
stock ;  2,  that  the  defendant  having  received  the  wheat,  and  made  a 
payment  on  account  of  it,  the  plaintiff  might  also  recover  for  that(e). 
A  contract  with  an  in-coming  tenant  for  the  sale  of  growing  crops, 
connected  with  and  forming  part  of  a  contract  for  taking  the  land 
itself,  is  within  the  Statute  of  Frauds  (/) :  but  in  one  case  it  was  in- 
timated, that  a  mere  contract  between  out-going  and  in-coming 
tenants  for  such  a  sale  was  not,  because  the  contract  for  the  interest 
in  the  land  proceeded  from  the  landlord  (g). 


Statute  of 
Frauds. 


Where  an  Out. 
going  Tenant 
can  claim  Re- 
muneration. 


(c)  Straiv,  Hay  and  Dung. 

In  the  absence  of  any  agreement  respecting  the  removal  of  straw 
and  hay,  the  right  to  do  so  is  regulated  by  the  custom  of  the  country 
(if  any).  The  custom  on  this  subject  in  the  several  counties  of  England, 
and  indeed  often  in  different  parts  of  the  same  county,  differs  con- 
siderably (A).  It  seems  that  all  the  litter,  fodder,  dung,  manure  and 
compost  must  be  consumed  upon  the  lands,  or  left  there,  as  a  removal 
would  be  a  breach  of  good  husbandry.  Where  there  is  no  custom  or 
express  stipulation  on  the  subject,  the  out-going  tenant  is  entitled  to 
no  compensation  for  dung  or  manure  spread  or  left  upon  the  premises. 
In  some  cases,  however,  contracts  relative  to  the  disposal  of  manure 
are  entered  into  between  the  landlord  and  tenant  (i),  which  may  give 
the  latter,  when  he  leaves  the  farm,  a  power  of  disposing  of  it  to  an 
in-coming  tenant.  In  a  recent  case  the  declaration  alleged  that  the 
defendant  covenanted  with  the  plaintiff  not  to  sell  or  carry  away  from 
the  demised  premises  any  hay,  straw,  clover  or  fodder,  or  any  dung, 
compost  or  manure  which  should  be  given  or  produced,  made, 
gathered  or  gotten  on  the  demised  premises,  without  the  consent  in 
writing  of  the  plaintiff  first  had  and  obtained,  under  the  increased  rent 


(e)  Mayfidd  v.  Wadsleij,  3  13.  &  C.  357  ; 
5  D.  &  R.  224. 

(/ )  Earl  of  Fdlmonth  v.  Thomas,  1  Cr.  & 
M.  89 ;  3  Tyr.  20  ;  Harvey  v.  Grabham,  5  A. 
it-  E.Gli  G  N.  &  M.  75i. 


(g)  Mayfield  v.  Jfadslc,/,   3  15.  &  C.  357  i 
5  D.  &  R.  221.,  i)er  Littledale,  J. 
(//)  Ante,  470(0- 
(«■)  Ante,  471). 
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of  10/.  for  every  ton  so  given,  sold,  or  carried  away,  and  so  in  propor-  Chap.  XIV. 
tion.  Sec. :  breach,  that  the  defendant  sold  and  allowed  to  be  carried  ^^^"^^  *■ 
away,  without  the  plaintiff's  consent,  divers  large  quantities  of  hay, 
straw,  manure,  &:c. :  held,  bad,  for  not  alleging  that  any  increased 
rent  became  due,  or  that  it  was  unpaid  ;  for  that  the  covenant  was  in 
the  alternative,  and  the  defendant  had  the  right  to  sell  and  carry 
away  any  hay,  straw,  manure,  Szc.  upon  payment  of  the  increased 
rent(i).  In  all  cases  the  usage  of  the  country  may  be  excluded  by 
express  contract  (7).  A  tenant  held  under  the  terms  of  an  expired 
lease,  by  which  it  was  stipulated  that,  on  quitting,  the  tenant  should 
not  sell  or  take  away  any  of  the  manure  in  the  fold,  but  should  leave 
it  to  be  expended  on  the  land  by  the  landlord  or  his  succeeding  tenant, 
but  there  was  no  provision  for  payment  to  the  tenant ;  by  the  custom, 
the  tenant  was  bound  in  the  same  way,  but  he  would  have  been  en- 
titled to  payment:  it  was  held  that,  as  an  express  stipulation  had 
been  made  on  the  subject,  the  custom  was  excluded,  and  that  the 
tenant  was  not  entitled  to  be  paid  for  the  manure  {k).  A  lease  con- 
taining no  provisions  as  to  straw  unconsumed  on  quitting,  is  not 
inconsistent  with  a  custom  of  the  country  that  the  tenant  shall  be  paid 
for  the  straw  and  manure  on  leaving,  and  therefore  the  tenant  is 
entitled  to  be  paid  for  his  straw  {I).  Where  the  tenant  is  entitled  to 
be  paid  a  fair  price  for  the  straw  left,  but  nothing  for  the  manure,  he 
ii  only  entitled  to  be  paid  for  the  straw  at  a  fodder  price,  viz.,  one- 
half  the  market  price  (jn).  Where  an  out-going  tenant  had  contracted 
with  his  landlord  to  leave  the  manure  on  the  premises,  and  to  sell  it 
to  the  in-coming  tenant  at  a  valuation  ;  it  was  held,  that  it  gave  him  a 
right  o( on-sta)ul  for  the  manure  on  the  farm;  and.  that,  possession 
and  property  remaining  in  him  until  the  valuation  was  made,  a  re- 
moval or  use  of  it  by  the  in-coming  tenant  before  that  was  done 
would  render  him  liable  to  an  action  of  trespass  by  the  out-going 
t(nant(?i).  Where  a  tenant,  who  was  bound  to  bring  back  dung  for 
all  hay  sold  by  him  to  be  carried  off  the  premises,  at  the  time  of  his 
(|uitting  sold  a  part  of  a  rick  then  standing,  to  a  purchaser,  without 
mentioning  his  liability  to  bring  back  manure;  it  was  held,  that  the 

icceeding  tenant  had  a  right  to  refuse  to  permit  the  hay  to  be  re- 
moved until  the  manure  should  be  deposited  (o).     Where  two  parties 

ntered  into  a  written  agreement,  by  which  one  was  to  take  a  farm  of 
the  other,  and  to  take  the  straw,  chaff,  &c.,  at  a  valuation,  to  be  made 
t)y  such  competent  persons  as  the  two  parties  should  respectively  ap- 

(«■)  Legh  V.   Lillle,  6  H.  &  N.  165;  30  wcr,  1  B.  &  A.  746;   Clarke  v.  Roijsione,  13 

I..  J.,  Exch.   25;  Hurst  v.  Hurst,  4  Excli.  M.  &  W.  752. 

'7!);  19  L.  J.,  Exch.  413  ;  Massey  v.  Goodall,  (I)  Mujweij  v.  Dennis,  1  II.  &  N.  216. 

17  Q.  B.  310.  {m)  Clarke  v.  treslrope,  18  C.  B.  765  ;  25 

(»  Ante,  564.  L.  J.,  C.  P.  287. 

(k)  llohcrls  V.  Uarhcr,  1   Cr.  &  M.  808  ;  (h)   Dcaty  v.  Gibbons,  16  I'.ast,  116. 

;   Tyr.  'Jto  ;   Clarke  v.   IVestropc,  18  C.   B.  (o)  SmiiU  v.  Chmwc,  2  B.  &  A.  753. 
765;   25  L.  J.,  C.  P.  287  ;    iVcbb  v.  Plum- 
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Chap.  XIV.    point;  it  was  held  that  such  an  agreement  was  entire,  and  that  the 
^^^'^•'*-       two  parts  could  not  be  separated  ;  and  that  if  one  person  only  was  by 


parol  agreement  afterwards  ajipointed  to  make  the  valuation,  an  action 
could  not  be  maintained  on  the  parol  agreement  so  substituted,  even 
though  the  straw,  chaff,  &c.,  had  been  taken  and  used  (p).  Where  in 
an  action  by  an  out-going  tenant  against  his  landlord  for  the  value  of 
hay  and  straw  left  on  the  premises  that  the  plaintiff  held,  subject  to 
the  terms  of  a  draft  lease,  by  which  it  was  agreed,  first,  that  the  tenant 
was  to  consume  the  hay  and  straw  on  the  premises,  and  not  to  sell  it 
except  as  afterwards  mentioned  :  secondly,  that  the  tenant  might  sell 
his  hay  and  wheat-straw  (except  the  last  year's),  provided  for  each 
load  he  brought  back  two  loads  of  dung,  or  equivalent  manure  on  the 
lands  ;  and  thirdly,  that  all  the  hay  and  straw  not  used  for  fodder, 
arising  from  the  last  year's  crop,  should  be  left  on  the  determination 
of  the  tenancy,  the  tenant  being  paid  at  a  fair  valuation ;  and  the 
words  "  fair  valuation"  had  been  substituted  in  the  draft  for  the  words 
"  consuming  price ;"  the  court  held,  without  considering  the  effect  of 
the  alteration  in  the  draft,  that  the  tenant  was  entitled  to  be  paid  ac- 
cording to  a  "  fair  valuation ;"  and  that  those  words  did  not  mean  a 
*'  consuming  price"  (q).  Where  it  is  stipulated  that  no  hay  or  straw 
shall  be  sold  off  the  land  during  the  term  without  the  consent  of  the 
landlord  or  his  agent,  unless  an  equivalent  in  the  shape  of  manure  be 
returned  on  the  land,  it  should  be  clearly  expressed  whether  the 
market  value  or  price  of  the  straw  is  to  be  returned,  or  only  so  much 
manure  as  the  straw  would  have  made  (?•). 

i 

(d)   Tillages.  i 

win  n  an  Out-       Arable  land  requires  to  be  fallowed  at  certain  periods,  in  order  not 
F*""^/'/'',"t"'     only  that  it  may  be  cleansed  of  all  couch  and  root  weeds,  but  that 

IS  entitled  to       _       •'  -^  ' 

Remuneration,  it  may  be  refreshed,  and  its  vegetable  powers,  which  have  been  ex- 
hausted by  cropping,  restored.     This  process  requires  a  considerable 
.  outlay  of  capital,  whilst  the  land  is  perfectly  unproductive  during  the  H| 
fallow  season;  but  the  benefit  derived  is  considered  to  extend  to  a 
series  of  subsequent  crops.     It  is  also  extremely  desirable  that  the  h^ 
regular  rotation  of  fallowing  upon  a  farm  should  be  kept  up,  notwith-  ■ 
standing  any  change  of  the  tenants ;  but  it  is  not  to  be  expected  that 
a  tenant  should  lay  out  capital  in  the  process  of  fallowing,  which  it  is 
certain  cannot  be  exhausted  before  his  tenancy  expires ;    and  from  ^^ 
which  therefore  he  cannot  derive  the  complete  benefit  he  has  a  right  |, 
to  expect.     From  these  circumstances  has  arisen  the  right  w-hich  an 
out-going  tenant  has  to  remuneration  for  tillage  which  is  not  exhausted 
at  the  time  of  his  quitting.     The  right  is  generally  given  to  him  either 

(/))  Ifarvci/  V.  GrahTfam,  5  A.  &  E.  61  ;  15  C.  B.  348. 
G  N.  8:  M.  754.  (r)  Loivndes  v.  Founlain,  11  Exch.  487; 

(7)  Cunibrrlaiid  V,  Ladt/  Glamis, 2'i  L.J. ,  25  L.  J.,  Exch.  49. 
C.  1\  46  ;   S.  C,  uoni,  ('umbcrlaitd  v.  Bowes, 
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by  the  express  stipulations  of  his  contract  of  demise;  or,  in  the  ab-    Chap.  XIV. 

sence  of  any  such  terms  of  agreement,  he  generally  possesses  it  by  the  ^^"'  ^' 

custom  of  the  country,  provided  the  terms  of  the  lease  or  tenancy  be 
not  utterly  inconsistant  with  such  custom  (s).  Such  a  custom  is  un- 
questionably valid ;  and  it  has  accordingly  been  held,  that  an  usage 
for  the  off-going  tenant  of  a  farm  in  a  particular  district  to  bestow  his 
work,  labour  and  expense  in  manuring,  tilling,  fallowing  and  sowing, 
according  to  the  course  of  husbandry,  and  for  the  landlord  to  pay  him 
a  reasonable  compensation  in  respect  thereof,  is  a  valid  and  reason- 
able usage (0-  In  delivering  judgment,  Dallas,  C.  J.,  said,  "There 
can  be  no  ground  for  contending  that  such  a  custom  or  rather  usage 
is  unreasonable ;  it  affords  the  strongest  encouragement  to  the  culti- 
vation of  farms  with  good  husbandry;  it  is  beneficial  to  both  landlords 
and  tenants ;  the  land  of  the  former  receiving  a  lastino;  benefit  from 
the  labour  and  expense  bestowed  by  the  latter,  on  payment  of  a  rea- 
sonable compensation  to  him;  and  the  tenant  being  thereby  encouraged 
to  pursue  a  good  course  of  husbandry,  by  the  assurance  he  has,  that, 
if  his  continuance  on  the  farm  should  not  enable  him  to  reap  the  full 
benefit  of  what  he  has  done,  he  will  have  a  right  to  call  for  pro- 
portionate compensation."  Where  the  terms  of  the  lease  expressly 
provide  what  allowances  shall  be  made  to  the  tenant  on  quitting,  the 
custom  of  the  country  will  be  thereby  excluded,  for  expressum  facit 
cessare  taciturn  (u).  But  where  a  lease  .contains  no  stipulations  as  to 
the  mode  of  quitting,  the  off-going  tenant  may  be  entitled  to  allow- 
uices  according  to  the  custom,  although  inconsistent  with  the  terms 
upon  which  the  tenant  was  to  hold  during  the  term  (a:).  It  is  laid 
lown  by  Sir  Edward  Coke,  that  in  the  case  of  an  entry  of  the  lessor 
before  sowing,  the  lessee  at  icill  shall  not  have  the  costs  of  ploughing- 
uid  manuring  (?/) :  but  such  a  doctrine  will  not  apply  to  the  present 
enancy  from  year  to  year,  where  there  exists  a  custom  to  the  con- 
rary  {z).  Where  there  is  any  agreement  between  the  parties,  the 
•xtent  of  remuneration  is  regulated  by  it ;  where  there  is  not,  the 
isage  of  the  country  prevails.  Where  a  farm  was  taken  for  fourteen 
^'oars,  and  the  tenant  was  to  pay  a  given  sum  for  tillages  and  im- 
provements done  before  he  entered,  and  to  receive  the  value  of  such 
IS  he  should  leave ;  and  in  the  first  year  he  said  he  would  leave,  to 
.\  hich  the  landlord  said  he  might,  but  no  new  bargain  was  made  as  to 

{s)  Muncey  v.  Dennis,  1   H.  &  N.  216;  4G() ;  Tyr.  &  Gr.  C16  ;  Senior  v.  Armytage, 

"aviellx.  Gaskoin,  7  Exch.  273;   21  L.  J.,  Bar/.,  Holt,  197. 

■".xch.  So  ;    inilans  v.  Jf'ood,  17  L.  J.,  Q.  B.  (n)    Webb  v.  Plummcr,   2   V..   &  A.   740  ; 

il9  ;  Hntton  v.  Warren,  1    M.  &  W.  4f)6  ;  Roberts  v.  Barker,   1   Cr.  &  M.  808;   3  Tyr. 

i'yr.  &  Gr.  61^0  ;    li'ipglcsworlh  v.  DaUison,  94.'>  ;   Clurke  v.  lioysfone,  13  M.  &  W.  752. 

Dou(?.  201 ;  1  Smiili,  L.  C.  453,  4th  ed. ;  (j)  Ante,  566  (7). 

"ite,  56 1-.  (,/)  Co.  Lit.  55  a,  n.  4. 

(0  Bnlby  V.  Hirst,  1  Brod.  &  B.  224;   3  (z)   Onslmv  v. ,  16  Vcs.  173  ;   Fuvicll 

\loo.  536;  IluttoH  V.  Warren,  1   M.  &  W.  v.  Gaskoin,  7  Excli.  280. 
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Chap.  XIV.    tlic  tillages  and  improvements;  it  was  held,  that  he  was  not  entitled 

ffJlll to  the  value  of  such  as  he  left  on  so  quitting  (a).     By  the  terms  of  a 

written  agreement  it  was  stated,  that  a  certain  quantity  of  manure  had 
been  spread  on  the  land,  and  the  tenant  agreed,  when  given  up  by 
liini,  to  leave  the  land  in  the  same  state,  or  allow  a  valuation  to  be 
made ;  it  was  held,  that  this  agreement  excluded  a  custom,  as  incon- 
sistent with  it,  that  the  tenant  should  pay  half  tillage  on  going  in,  and 
receive  it  on  going  out  (h).     The  defendant's  testator  being  in  posses- 
sion of  an  estate,  of  part  of  which  he  was  the  owner,  and  another 
part  of  which  consisted  of  crown  lands  leased  to  him  for  a  term,  ex- 
])iring  on  the  10th  October,  1849,  contracted  with  the  plaintiff  for 
the  sale  to  him  of  the  former  part,  and,  by  agreement,  demised  to  him 
the  crown  lands  for  one  year  from  the  29th  September,  1848;  and 
the  plaintiff  agreed  that  he  would   perform  all  the  covenants  and 
agreements  contained  in  the  crown  lease ;  and  the  testator  agreed  that, 
in  case  he  should  be  able  to  obtain  a  further  lease  from  the  crown  for 
fourteen  years,  he  would  grant  to  the  plaintiff  a  lease  for  thirteen 
years,  subject  to  the   same  covenants.     By  a  memorandum  subse- 
quently signed  by  the  plaintiff,  he  agreed  to  take-  (with  others)  the 
crown  lands,  "subject  to  the  same  rents,  covenants  and  obligations 
in  all  respects,"  as  were  contained  and  provided  for  in  the  leases  by 
which  the  testator  held  or  should  hold  the  same.     The  plaintiff,  on 
taking  possession,  paid   to   the   out-going  tenants,  according  to  the 
custom  of  the  country,  the  amount  of  the  valuation  for  fallowing,  &c., 
as  well  of  the  other  lands  as  of  the  crown  lands ;  by  the  terms  of  the 
crown  lease,  the  custom  of  the  country  in  that  respect  was  excluded. 
At  the  desire  of  the  plaintiff  the  crown  lease  was  not  renewed.     It 
was  held,  first,  that  the  custom  of  the  country  was  not  excluded  by 
the  agreement,  which  meant  that  the  plaintiff  was  to  perform  all  the 
covenants    relating  to  the   occupation  and   cultivation  of  the   land. 
Secondly,  That  where  such  a  custom  existed  there  was  an  implied  con- 
tract by  the  landlord,  that  if  there  were  no  in-coming  tenant  he  would 
repay  the  out-going  tenant  according  to  the  custom  (c).      It  would 
seem  that  such  a  custom  does  not  apply  to  cases  where  the  term  is 
put  an  end  to  by  the  determination  of  the  landlord's  interest,  e.g.,  if  in 
the  above  case  the  landlord's  interest  had  expired  prior  to  the  29th 
September,  1849  (c).     Assignees  of  the  reversion  may  be  sued  by  an 
out-going  tenant  on  a  contract  or  custom  of  the  country,  by  which  he 
is  entitled  to  receive  on  the  termination  of  his  tenancy  by  notice  from 
the  landlord,  reasonable  allowance  for  the  value  of  labour  bestowed  on 
the  land  and  the  benefit  of  which  he  loses  by  such  termination  of  hi.? 
tenancy,  although  he  has  paid  all  the  rent  to  the  original  landlord  anti 

(a)    nidUakcr  v.    Barker,    1    Cr.   &   M.  (i)  Clarke  v.  Roi,sloiic,  \^  '^l.  hVf- 152. 

113  ;  3  Tyr.  135.  (cj  FuvicU  v.  (Jaskuiu,  7  Excli.  273. 
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received  notice  from  him,  the  assignees  having  renewed  the  notice  after    Chap.  xiv. 
the  conveyance  to  them  and  possession  having  been  given  to  them(<:Z).        ^^^'^'  *' 
A  stipulation  in  a  contract  of  tenancy  that  the  tenant  shall  keep  a  pro- 
portion of  the  land  demised  for  grass  and  pay  so  much  per  acre  for 
,any  deficiency  below  such  proportion  is  extinguished  by  a  severance 
iof  the  reversion  {d). 

(e)   Valuation  of  Tillages,  i^c. 

The  valuation  of  tillages,  &c.,  as  between  out-going  and  in-coming  llow  made, 
tenants  should  be   made  in  like  manner,  mutatis  mutandis,  as  herein- 
before mentioned   with    respect    to    valuations  of  dilapidations   and 
jfixtures  {e).     Where  straw,  &:c.  was  consumed  by  the  in-coming  tenant 
before  any  valuation  thereof  had  been  made  or  any  valuers  named  or 
umpires  appointed :  held,  that  the  out-going  tenant  was  entitled  to 
recover  the  value  under  a  count  for  money  payable  for  straw,  kc.  (/). 
The  usage  or  custom  of  allowing  to  an  out-going  tenant  a  remune- 
ration for  those  expenses  of  husbandry  to  which  he  has  been  put  with- 
out deriving  the  full  benefit  therefrom,  arises  from  the  necessity  which 
exists  of  allowing  the  land,  at  certain  seasons,  to  lie  fallow  and  unpro- 
ductive ig)  :  the  amount  of  remuneration  thus  allowed  must  of  course 
depend  upon  the  length  of  time  which  has  elapsed,  and  the  number  of 
crops  which  have  been  taken  since  the  last  fallow.     In  order  to  clean 
land  perfectly,  it  is  generally  considered  that  five  dressings  during  the 
fallow  are  necessary,  but  more  than  that  number  are  never  allowed. 
In  level  countries  it  is  usual  to  value  the  dressings  at  about  lis.  per 
icre  each,  and  on  unlevel  ground  at  13s.  per  acre  ;  but  this  is  thought, 
by  an  accurate  writer  upon  the  subject,  to  be  too  low  (/<).     When 
and  has  been  laid  in  fallow  one  year,  and  made  perfectly  clean,  and 
s  valued  before  producing  a  crop,  it  is   denominated  a  full  tillage  : 
ind  in  taking  the  valuation,  the  rent,  taxes,  dressings,  manure,  seed, 
f  any  sown,  and  labour,  are  calculated.     When  turnips,  rape  or  other 
2;reen  crops  have  been  consumed  on  the  ground  by  sheep,  land  also  is 
aid  to  be  in  full  tillage,  but  one-half  of  the  value  of  the  crop  is  de- 
lucted.     When  land  has  sustained  one  white  crop  after  a  fallow  or 
urnips,  it  is  said  to  be  only  half  a  tillage  ;  and  only  one-half  of  the 
rent,  taxes,  dressings  and  manure  expended  in  the  year  of  fallowing 
ire  allowed  to  the  out-going  tenant ;  and  if  the  turnips  be  drawn  and 
onsumed  off  the  land,  half  the  dressing  and  one-fourth  of  the  manure 
Hily  are  allowed,  and  nothing  is  charged  for  rent  and  taxes.     Where 
the  tenant  is  bound  to  a  regular  rotation  of  crops,  either  by  express 

(rf)  Womerslerj  v.  Dally,  26  L.  J.,  Exch.  25  L.  J.,  C.  P.  287. 

-19-  {g)  Ante,  570. 

(e)  Ante,  516-518.  (/<;  Bayldon  on  Rents,  &c.  118,  4th  od. 
(/)  CUirhe  V.  Westrope,  18  C,  B.  765; 
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CiiAP.  XIV. 
Sect.  4. 

Valuation  of 
Plougliing. 


Unspread 
Manure. 


Manure  or 
Bones  laid  on 
the  Land. 


Lime  and 
Marl. 


Other  Ma- 
nures. 


Draininj^  and 
Fixtiu'es,  &c. 


stipulation  or  the  custom  of  the  country,  he  is  not  entitled  to  any  re- 
muneration for  tillages  out  of  the  regular  course. 

It  seldom  occurs  that  there  is  any  occasion  to  value  ploughing  by 
itself,  as  it  is  usually  included  in  the  dressings;  but  when  on  any 
account  the  out-going  tenant  is  entitled  to  claim  a  remuneration  for 
simply  i)loughing  land  according  to  the  course  of  good  husbandry, 
the  valuation  is  made  according  to  the  value  of  the  labour  em- 
ployed. •* 

Manure  in  the  heap  is  valued  by  ascertaining  the  quantity  in  solid 
square  yards,  the  price  of  which  of  course  varies  according  to  local 
circumstances.  The  value  of  the  cubic  yard  of  the  best  dung  may 
however  be  generally  stated  to  be  somewhat  about  half  the  price  of  a 
bushel  of  wheat. 

The  valuation  of  manure  laid  upon  arable  land  is  usually  made  by 
allowing  a  whole  tillage  after  a  fallow  or  turnips,  and  a  half  tillage 
after  one  white  crop  ;  but  after  the  land  has  borne  two  white  crops  no 
valuation  is  made.  On  arable  land  it  is  customary  to  allow  one  tillage 
more  for  bones  than  for  farm-yard  dung :  thus  after  one  white  crop, 
two-thirds  of  the  value  of  the  bone's  and  labour  of  procuring  them  are 
allowed;  after  two  white  crops,  one-third  is  allowed;  and  after  three, 
no  valuation  is  made. 

When  lime  or  marl  is  properly  used  as  manure,  it  is  usually  con- 
sidered that  the  benefit  should  be -valued  on  pasture  land  for  six  years^ 
after  it  has  been  laid  on,  in  the  following  proportions ;  namely,  five- 
sixths  of  its  value,  including  labour,  carriage  and  cost  price  when  i 
has  been  laid  on  one  year ;  two-thirds  when  laid  two  years ;  one-hal 
when  laid  three  years  ;  one-third  when  laid  four,  and  one-sixth  wliei 
laid  five  years.  The  valuation  of  lime  on  arable  land  is  made  in  th( 
same  way  as  manure. 

Rape  dust,  soot,  and  other  manures  which  are  quickly  expended 
are  valued  at  the  rate  of  a  full  tillage  before  a  crop  is  produced,  o 
after  turnips  eaten  off;  such  tillage  includes  the  costs  of  procuring 
carrying  and  spreading  them.  If  the  turnips  have  been  drawn,  onl; 
one-third  of  the  cost  is  allowed. 

In  the  valuation  of  draining  it  is  the  custom  to  allow  something  fo 
ten,  and  in  some  places  twelve  years,  or  three  courses  of  four  year^ 
husbandry  ;  making  a  deduction  of  one-tenth  of  the  value  of  the  drai 
for  eveiy  year  which  has  elapsed  since  it  was  made.  Corn  in  th 
stack,  hay,  straw  and  the  tenant's  fixtures  about  the  homestead — sue 
as  pumps,  troughs,  pipes  and  the  like — are  valued  according  to  tli 
market  price  or  their  estimated  value.  But,  with  respect  to  tli 
fixtures,  the  title  to  them  as  against  the  landlord  should  not  be  ovei 
looked  (z). 


(0  Ante,  518. 
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Tenants  or  occupiers  at   a   rent  joining  in  an  application  to  the    Chap.  XIV. 

drainage  commissioners  for  an  improvement  under  the  Drainage  Act,  ^^^^' "*• 

12  (fe  13  Vict.  c.  100,  s.  17  {k),  shall,  during  their  tenancy  or  occupa-  Drainage  un- 
tion,  be  liable  to  pay  the  charge  or  an  apportioned  part  thereof.     A  Vict.  c.  loo, 
custom  of  the  country  that,  where  a  tenant  has  laid  out  money  in  tile  ^"  ^'^' 
draining,  the  landlord  is  to  repay  him  five-sevenths  of  the  expense, 
whether  he  has  consented  or  not  to  such  drainage,  is  not  an  unrea- 
sonable custom  (Z). 

(k)  Subsequent  Drainage  Acts,  13  &  14  last  Act  (1862,  Stevens  &  Co.). 
Vict.  c.  31  ;   11  &  15  Vict.  c.  53  ;   18  &  19  (I)  Mousleij  v.  Ludlam,  21   L.  J.,  Q.   B. 

Vict.  c.  121  ;   19  &  20  Vict.  c.  9;  2-t  &  25  GK 
Vict.  c.  133  ;  see  Thring's  Treatise  on  the 
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MISCELLANEOUS  RIGHTS  AND  LIABILITIES. 


Sect.  1.  Riglits  of  Common 

(a)  Generally   

(h)  Connnon  of  Pasture  .... 
(c)  Coninion  of  Turbary  .  . . 
(il)  Coniniou  of  Estovers. .  . . 

(e)  Common  of  Piscary  .... 

(f)  Approvement  of  Connnon 

(g)  Inclosure  of  Common    .. 
2.  Iliglit  of  Way 


AGE 

57(J 
57(J 
587 
590. 
591 
592 
592 
594 
597 


FAOB 

Sect.  2.   (a)  Private  Ways 597 

(b)  Disturbance  of  Ways  ...    C04 

3.  Otber  Easements 005 

(a)  Ligiits COS 

(b)  Watercourses    (JIO 

(c)  Miscellaneous G19 

4.  Distress  Damage  Feasant . . .  020 

5.  Game  and  Fishing ()24 

G.  Building  Act 629 


Chap.  XV. 
Sect.  1. 

Nature  of 
Ui^dlt  of  Com- 
mon. 


Sect.  1. — UlyJds  of  Common. 
(a)  Generally. 
Common  is  a  right  or  liberty  to  take  or  use  some  part  or  portion  of 
that  which  another  person's  lands,  waters,  woods,  &c.  naturally  pro- 
duce, without  having  any  property  in  such  lands,  waters,  woods, 
&c.  (a).  The  most  usual  rights  of  common  are — 1.  Common  of 
pasture — that  is,  a  right  or  liberty  which  one  or  more  may  have  to  feed 
their  cattle  on  another  man's  land  (h).  2.  Common  of  turbary — that  is, 
the  liberty  to  cut  turves  in  another's  soil  to  be  burnt  in  a  house  (c). 
3.  Common  of  estovers— that  is,  a  right  to  take  trees,  loppings,  shrubs 
or  underwood  in  another's  woods,  coppices,  &c.  (d).  4.  Common  of 
piscary — that  is,  a  right  to  fish  in  another's  pond,  pool  or  river  (e). 
A  right  of  common  is  not  a  mere  easement,  but  a  profit  a  prendre  in 
the  soil  of  another.  So  is  a  right  to  hunt,  shoot,  fowl  or  fish  in 
another's  land  or  water,  and  to  carry  away  whatever  is  so  taken  (/) ; 
so  is  a  right  to  dig  clay  in  another's  land  for  the  purpose  of  making 
bricks  {[)).  But  a  right  to  deposit  and  mix  dung,  &c.  upon  adjoining 
land,  and  to  make  the  same  into  manure,  and  carry  away  the  same,  is 
a  mere  easement  and  not  a  profit  a  prendre  {h).  So  a  right  in  the 
occupier  of  an  ancient  messuage  to  water  his  cattle  at  a  pond,  and  to 
take  the  water  thereof  for  domestic  purposes,  for  the  more  convenient 


(a)  Bac.  Abr.,  tit.  Common. 
(/))  Post,  587. 

(c)  Noy,  145  ;  3  Lev.  1(55  ;  7  East,  121  ; 
post,  590. 

(d)  Cro.  Jac.  25  ;  Cro.  Eliz.  820  ;   4  Co. 
R.  87  a;  5  Id.  25  a;  post,  591. 

(e)  Post,  592. 


(/)    Wicltham  v.  Ilawkcr,  7  M.  &  W.  63; 
Bland  v.  Lipscomhc,  4  E.  &  B.  713,  n. 

{g)  Claijton  V.  Corhij,  2  Q.  B.  813;  see  | 
post,  577  ('")• 

Oi)  Pye  V.  Mumfurd,  11  Q.  B.  CCO,  6C8,| 
n.  (b). 
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use  of  his  messuage,  is  a  mere  easement  and  not  a  profit  a  prendre  (i).     Chap.  XV. 

A  right  of  way  is  a  mere  easement  and  not  an  interest  in  the  land        ^^"'Jj 

itself  (A).  A  right  of  common  or  other  profit  a  prendre  can  exist  only 
by  grant  under  seal,  or  by  prescription  from  time  immemorial  (which 
j  is  always  supposed  to  be  founded  on  an  ancient  grant) ;  or  by  user 
for  thirty  or  sixty  years  pursuant  to  the  Prescription  Act  (/),  but  not  by 
custom  ()A2).  A  plea  claiming  an  immemorial  right  of  common  in 
occupiers  for  the  time  being  is  bad  after  verdict  {n).  "  The  reason 
why  a  profit  a  prendre  cannot  be  supported  by  a  custom  in  an  in- 
definite number  of  people  is,  that  the  subject  of  the  profit  a  prendre 
would,  in  that  case,  be  liable  to  be  entirely  destroyed"  (o).  A  right  to 
carry  away  the  soil  of  another  without  stint  cannot  be  claimed  even  by 
prescription ;  nor  can  the  claim  be  sustained  by  evidence  of  a  lost 
grant  ip).  A  surveyor  of  highways  cannot  justify  a  trespass  under  a 
prescriptive  right  or  a  custom  to  take  stones  from  the  waste,  whether 
adjoining  the  sea-shore  between  high  and  low  water-mark,  or  other- 
wise, for  the  purpose  of  repairing  the  highways  of  the  parish  {q). 
The  right  of  commoners  in  a  common  may  be  subservient  to  the 
right  of  the  lord  in  the  soil;  so  that  the  lord  may  dig  clay  pits  there, 
or  empower  others  to  do  so,  without  leaving  sufficient  herbage  for  the 
commoners,  if  such  a  right  can  be  proved  to  have  been  always  exer- 
cised by  the  lord  (r).  The  owner  of  a  common  may,  under  the 
statute  of  13  Edw.  1,  st.  1  (Westm.  2),  c.  46,  erect  thereon  a  house 
necessary  for  a  beast  keeper  or  for  a  woodward  (5). 

By  the  common  law  an  enjoyment  to  confer  a  title  to  an  easement  Prescriptive 
or  profit  a  prendre  must  have  existed,  or  be  found  by  a  jury  to  have  Cofn'^  ^'l 
existed,  from  time  immemorial  [a.d.  1189],  and  is  presumed  to  have 
originated  by  a  grant  made  before  that  i\me{t).  Any  easement  or 
profit  a  prendre  which  is  reasonable,  and  might  have  been  so  granted, 
may  be  claimed  by  way  of  prescription  at  common  law  {u).  Such 
rights  might  before  the  Prescription  Act  (2  &  3  Will.  4,  c.  71)  have 
been  proved  prima  facie  by  evidence  of  the  uninterrupted  exercise  or 
enjoyment  thereof,  as  of  right,  for  the  full  period  of  twenty  years  {x). 

(«■)  Manning  v.  Wasdale,  5  A.  &  E.  7-58  ;  {p)  Att.-Gen.   v.   Mathias,   4   Kay  &  J. 

"  <fe  V.  Ward,  4  E.  &  B.  702  ;   7  E.  &  B.  579  ;  27  L.  J.,  Ch.  7G1  ;  Bailey  \.  Stephens, 

!■;   C<irlyon  v.  Lovering,  1   H.  &  N.  784.;  12  C.  B.,  N.  S.  91. 

Ilhili-head  V.  Parker,  2  H.&  N.  870  ;  H'hal-  {q)  Padwick  v.  Knight,  7  Exch.   854;   22 

/'  V  V.  Laing,  Id.  476.  L.  J.,  Exch.  198. 

{k)  Godley  v.  Frith,  Yelv.  159.  (r)  Bateson  v.  Green,  5  T.  R.  411  ;  Place 

{I)  2  &  3  Will.  4,  c.  71,  post,  578.  v.    Jackson,   4  D.   &    R.   318  ;    Clarkson    v. 


(vi)  Giiteward's  case,  6  Co.   11.60;  Cro. 

■'no.   152;   Grimstead   v.   Marlow,   4   T.   R, 

"17;  Btewill  V.  Tregoning,  3  A.  &  E.  554 

X.  &   M.  308;  Jones  v.   Robin,   10  Q.  B 

1,  620  ;   IJnyd  V.  Jones,  6  C.  B.  81,  89  ; 


Woodhouse,  5  T.  R.  412,  n. ;  3  Doug.  189  ; 
Arlett  V.  Ellis,  7  B.  &  C.  346. 

(s)  Patrick  V.  Slubb.i,  9  M.  &  W.  830. 

(/)  Potter  V.  North,  1  Ventr.  387  ;  2  Blac. 
Com.  265. 


li.   &    L.   784;   Att.-Gen.   v.  Mathias,   4  (h)  Rogers   v.   Taylor,   1    H.  &   N.  706; 

Kay  &  J.  579;   27  L.  J.,  Ch.  761  ;  2  Step.  26  L.  J  ,  Exch.  203  ;   Carli/on  v.  Lovering, 

'  '""•  33.  1  II.  &  N.  784  ;   26  L.  J.,  Exch.  251. 

(n)  Dalies  V.  Jrniiams,  Hi  Q.  B.  r,  16.  (j)    Campbell    v.    Wilson,    3    East,    29h 

{o)  Rare   V.   Ward,  4  E.  &   B.  705,  Ld.  Cross  v.  Lewis,  2  B.  &  C.  686  ;    Williams  v. 

Campbell,  C.  J,  Morland,  Id.  914  ;  Ros.  Ev.  538,  10th  ed. 
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Chap.  XV.      But  now  proof  of  tlie  exercise  or  enjoyment  of  the  right  or  matter 
^^^'^-  ^-       claimed  must  be  carried  back  at  the  least  for  such  period  or  number 
of  years  mentioned  in  that  act,  as  may  be  applicable  to  the  case  and 
to  the  nature  of  the  claim  (y).     Evidence  showing  when  the  alleged 
right  first  commenced,  or  when  it  did  not  exist  within  the  time  of 
legal  memory,  is  sufficient  to  negative  a  prescriptive  right  pleaded  as 
from  time  immemorial  (c) ;  but  not  a  right  pleaded  according  to  the 
statute  (o).     On  the  other  hand,  a  prescriptive  right  from  time  imme- 
morial is  not  so  easily  destroyed  or  lost  by  abandonment,  non-user, 
or  otherwise  {b),  as  a  right  by  user  under  the  statute  (c).     And  there- 
fore it  is  often  expedient  for  a  defendant  to  plead  his  right  or  claim  in 
several  ways;  ex.  gr. — 1.  By  user  for   [20  o?-  30]  years  according 
to  the  statute  and  the  nature  of  the  right  claimed.     2.  The  like,  by 
user  for  [40  or  60]  years.     3.  By  prescription  from  time  immemorial, 
according  to  the  common  law  {d).     4.  Sometimes  also  a  lost  grant  is 
pleaded  (e).     A  plea  of  right  of  common  from  time  immemorial  is  not 
supported  by  proof  of  a  grant  made  in  \755(f). 
2  &  3  Will.  4,         By  2  &  3  Will.  4,  c.  71,  entitled  "  An  Act  for  shortening  the  Time 
rVescription       °^  Prescription  in  certain  Cases,"  after  reciting  that  "  whereas  the 
Act.  expression  *  time  immemorial,  or  time,  whereof  the  memory  of  man 

runneth  not  to  the  contrary,'  is  now  by  the  law  of  England  in  many 
cases  considered  to  include  and  denote  the  whole  period  of  time  from 
the  reign  of  King  Richard  the  First  (g),  whereby  the  title  to  matters 
that  have  been  long  enjoyed  is  sometimes  defeated  by  shovTing  the 
commencement  of  such  enjoyment,  which  is  in  many  cases  productive 
of  inconvenience  and  injustice;"    for  remedy  thereof  it   is   enacted] 
Sect.l.  Claims  (sect.  1),  "  that  no  claim  which  may  be  lawfully  made  at  the  common 
Common  and     ^^^^'y  by  custom(/(),  prescription  or  grant,  to  any  j^ic^ht  of  common  or\ 
other  Profits  a    otlier  profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon  any  land  of 

prendre,  not  to  ^     ''  .  /  i-i-  i]t- 

be  defeated        our  sovereign  lord  the  kmg,  his  heirs  or  successors,  or  any  land  being 
Years^  Ei!'^  -     Parcel  of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall,  or  of 

i^^"onlv  the°^"        (^)  Sect.  6,  post,  580.  852;    Ward  v.    Ward,  7  Exch.  838;  Samp- 

Commeiice  (^)  Mayor,  ^c.  of  Hull  v.  Horner,  Cowp.  son  v.  Hoddinott,  1   C.  B.,  N.  S.  590  ;  3  Id. 

raents  "  ^^^'  ^'"'^  ''•Pope,  Cro.  Eliz.  118;  Gale,  596;  Rogers  v.  Taijlor,  1  H.  &  N.  706;  26 

133.  3rd  ed. ;   17  Q.  B.  269  ;  post  (/).  L.  J.,  Exch.  203  ;  Papendick  v.  Bridgwater, 

(a)  Clay   v.    Thackrah,    9    C.   &    P.   47  ;  5  E.  &  B.  166  ;  D;-«w'«  v.  5//earrf,  7  C.  &  P. 
Clay  V.  Shacheray,  2  Moo.  &  R.  244  ;  Pen-  465  ;    Bailey  v.  Stephens,  12  C.  B.,  N.  S.  91. 
tvarden  V.  Citing,  Moo.  Si  M.  4:00.  (e)    Campbell   v.    Wilson,    3    East,    294; 

(b)  Co.  Lit.  114  b;  Ward  v.  Ward,  7  Love  It  v.  jrj/iow,  3  Bing.  115  ;  10  Moo.  439; 
Exch.  838  ;  21  L.  J.,  Exch.  334  ;  Pai/ne  v.  Blewett  v.  Tregoning,3  A.  &  E.  554  ;  Parkei 
Shedden,  1  Moo.  &  R.  382  ;  Hale  v.  Ol'droyd,  v.  Mitchell,  1 1  A.  &  E.  788  ;  3  P.  &  D 
]4  M.  &  W.  789,  793;  Drewetl  v.  Shedrd,  655;  Onley  v.  Gardiner,  4  M.  &  W.  496 
7  C.  &  P.  465;  Ward  v.  Robins,  15  M.  cSj  Welcome  v.  Upton,  5  M.  &  W.  398;  6  Id 
W.  237,  244  ;  Darwin  v.  Upton,  3  T.  R.  536  :  7  Dowl.  475  ;  Sampson  v.  Hoddinott,  1 
159;  Cross  v.  Lewis,  2  B.  &  C.  686;  Moore  C.  B.,  N.  S.  590;  3  Id.  596  ;  Bulien  &  L 
V.  Rawson,  3  B.  &  C.  332  ;  Lewis  v.  Price,  PI.  487,  489;   4  Pet.  New  Abr,  160. 

2  Wms.  Saund.  175  a.  (/■)    Welcome  v.    Upton,  5  M.  &  W.  398 

(c)  Lowe   V.    Carpenter,   6    Exch.    825;       6  Id.  536;   7  Uovvl.  475  ;  supra  (x). 
Battishill  v.  Reed,  18  C.  B.  696  ;• /Joc/zf/a/e  (^)  A.D.  1189. 

Canal  Co.  v.  Radcliffc,  18  Q.  B.  303,  304.  \h)  No  claim  to  a  profit  a  prendre  cai 

id)  Earl  of  Stamford  and   Warrington  v.        be  made  by  custom  ;  ante,  577  (w)i  IjU' se 
Dunbar,  13  M.  &  W.  822,  827 ;  2  D.  &  L.       Arleft  v.  Ellis,  9  B.  &.  C.  671. 
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any  ecclesiastical  or  lay  person  or  body  corporate  (except  such  matters     Chap.  XV. 
and  things  as  are  herein  specially  provided  for,  and  except  tithes,       ^^^^'  ^' 
rents  and  services),  shall,  where  such  right,  profit  or  benefit  shall  have 
been  actually  taken  and  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  o^  thirty  years,  be  defeated  or 
destroyed  by  showing  only  (i)  that  such  right,  profit  or  benefit  was 
first  taken   or  enjoyed   at  any  time  prior  to  such  period  of  thirty 
years  {j) ;  but,  nevertheless,  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  Hable  to  be  defeated ;  and  when  such  After  Sixty 
right,  profit  or  benefit  shall  have  been  so  taken  and  enjoyed  as  afore-  ment!the"''°^" 
said  for  the  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed  l^'S^i^  to  be 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  less  had  by 
taken  and  enjoyed  by  some  consent  or  acrreement  expressly  made  or  Consent  or 

p        ■.  i  J  Agreement  in 

given  for  that  purpose  by  deed  or  writmg"  {k).  Writing. 

By  sect.  4,  "  each  of  the  respective  periods  of  years  hereinbefore  Sect. 4.  Before- 
mentioned  shall  be  deemed  and  taken  to  be  the  period  next  before  Periods'tob 
some  suit  or  action  (l)  wherein  the  claim   or  matter  to  which  such  deemed  next 
period  may  relate  shall  have  been  or  shall  be  brought  into  question;  orActioT 
and  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption,  therein,  &c. 
within  the  meaning  of  this  statute,  unless  the  same  shall  have  been  ^^^"'"o  °^ 

_  =>  '  "  Inlerrup- 

or  shall  be  submitted  to  or  acquiesced  in  jfor  one  year  after  the  party  tions." 
interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  the 
person  making  or  authorizing  the  same  to  be  made." 

By  sect.  5,  "  in  all  actions  upon  the   case  and  other   pleadings,  Sect.  5.  When 
wherein  the  party  claiming  may  now  by  law  allege  his  right  gene-  ^i^aa'i"is  iij"*!,^ 
rally  (m),  without  averring  the  existence  of  such  right  from  time  im-  generally, 
memorial,  such  general  allegation  shall  be  deemed  sufficient,  and  if 
the  same  shall  be  denied,  all  and  every  the  matters  in  this  act  men- 
tioned and  provided,  which  shall  be  applicable  to  the  case,  shall  be 
admissible  in  evidence  to  sustain  or  rebut  such  allegation ;  and  in  all  How  pleaded 
pleadings  to  actions  of  trespass,  and  in  all  other  pleadings  wherein,    ^ 
before  the  passing  of  this  act,  it  would  have  been  necessary  to  allege 
the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right,  by  the  occupiers  of  the 
tenement  in  respect  whereof  the  same  is  claimed  for  and  during  such 
of  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the  case, 
and  without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as 
is  now  usually  done;  and  if  the  other  party  shall  intend   to  rely  on  "^Vhat  Matters 

must  be  re- 
plied specially. 

(i)  Rochdale  Canal  Co.  v.  RadcUffe,  18  Q.  is  stated  post,  599;  sect   3,  as    to   lights, 

B.  287  ;   Mill  v.  ^ew  Forest  Commissioners,  post,  605. 

ISC.  B.  (JO;  25  L.  J.,  C.  P.   212;   2  Jur.  (0    Wright  v.    Williams,  1  INI.  &  W.  77  ; 

N.  S.  520  i   Barker  v.  Richardson,  4  B.  &  A.  Ward  v.  Robins,  15  M.  iv  W.  241,  243.    Not 

579.  "next   before  the  said   time  wlien.  &c.;" 

(j)  Mayor,  J^c.  of  Hull  v.  Horner,  Cowp.  Richards  v.  Fry,  7  A.  &  E.  C'J8  j  3  N.  &  P. 

108  ;  Fa/on  v.  The  Swansea  Waterworks  Co.,  G7  !  post,  584. 
17  Q.  B.  2G7,  2(59.  (m)  Post,  583. 


{k)  Sect.  2,  as  to  ways  and  watercourses, 
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Chap.  XV. 
Sect.  ]. 


Sect.  G.  No 
Presumption 
to  be  allowed 
upon  proof  of 
I'scr  for  a 
shorter  Period 
than  required 
by  this  Act. 

Sect.  7.  Pro- 
viso for  Pis- 
abilities, 


Sect  8.   Terms 
for  Life  or  for 
Three  Years 
or  more  to  be 
excluded  in 
computation  of 
Forty  Years 
as  to  Ways  or 
Watercourses, 
in  certain 
Cases. 


Sects.  9,  10. 


Decisions. 


any  proviso,  exception,  incapacity,  disability,  contract,  ao-reement  or 
other  matter  hereinbefore  {71)  mentioned,  or  any  cause  or  matter  of  fact 
or  of  law  not  inconsistent  ivitli  the  simple  fact  of  enjoyment,  the  same 
shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation." 

By  sect.  6,  "  in  the  several  cases  mentioned  in  and  provided  for  by 
this  act,  no  presumption  shall  be  allowed  or  made  in  favour  or  support 
of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  the  right  or 
matter  claimed  for  any  less  period  of  time  or  number  of  years  than 
for  such  period  or  number  mentioned  in  this  act,  as  may  be  applicable 
to  the  case  and  to  the  nature  of  the  claim." 

Sect.  7  provides,  "  that  the  time  during  which  any  person,  other- 
wise capable  of  resisting  any  claim  to  any  of  the  matters  before  men- 
tioned, shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis, 
feme  covert  or  tenant  for  life  (o),  or  during  which  any  action  or  suit 
shall  have  been  pending,  and  which  shall  have  been  diligently  prose- 
cuted until  abated  by  the  death  of  any  party  or  parties  thereto,  shall  be 
excluded  in  the  computation  of  the  periods  hereinbefore  mentioned  ; 
except  only  in  cases  where  the  right  or  claim  is  hereby  declared  to  be 
absolute  and  indefeasible." 

Sect.  8  provides  and  enacts,  "  that  when  any  land  or  water,  upon, 
over  or  from  which  any  such  way  or  other  convenient  {p)  watercourse 
or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  derived,  hath 
been  or  .shall  be  held  under  or  by  virtue  of  any  term  of  lives,  or  any 
term  of  years  exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  way  or  other  matter  as  herein  last 
before  mentioned,  during  the  continuance  of  such  term,  shall  be  ex- 
chided  in  the  computation  of  the  said  period  oi forty  years  {q),  in  case 
the  claim  shall  within  three  years  next  after  the  end  or  sooner  deter- 
mination of  such  term  be  resisted  by  any  person  entitled  to  any  rever- 
sion expectant  on  the  determination  thereof." 

By  sect.  9,  this  act  shall  not  extend  to  Scotland  or  Ireland.  Sect. 
1 0  prescribes  the  time  for  the  commencement  of  the  act  (2nd  Nov. 
1832). 

A  title  under  this  act  is  always  inchoate  until  the  action  is  com- 
menced in  which  its  validity  is  called  in  question,  however  long  it 
may  have  been  enjoyed  (j).      On  the  other  hand,  a  right  which  is 


(w)  This  should  have  been  "herein;" 
vide  Sect.  7,  post ;  Pye  v.  Mumford,  1 1  Q. 
B.  667,  668. 

(o)  Pye  V.  Mumford,  1 1  Q.  B.  666.  Not 
a  tenant  for  years;  Palk,  Bart.,  y.  Skinner, 
18  Q.  B.  568;  22  L.  J.,  Q.  B.  27. 

(}))  The  word  "convenient"  is  written 
by  mistake  for  "  easement"  in  the  Parlia- 
ment Roll  ;  Wright  v.  Williams,  1  M.  &  W. 
77,  Parke,  B. ;  Gale,  157,  3rd  ed.     But  it 


must  be  taken  that  the  word  "convenient" 
was  intended. 

(17)  But  not  in  the  computation  for  twenty 
years;  Palk,  Bnrt.,  v.  Shinner,  18  Q.  B. 
568;   22  L.  J.,  Q.  B.  27. 

(r)  Wri'iht  V.  Williams,  1  M.  &  W.  77; 
Richards  v^  Fry,  7  A.  &  K.  698  ;  3  N.  &  P. 
67  ;  Ward  v.  Robins,  15  M.  &  W.  237,  242, 
Parke,  B. 
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inchoate  at  the  time  of  the  interruption  or  disturbance  may  become  Chap.  XV. 
complete  and  support  an  action  for  such  interruption  commenced  im-  ^'^^'^-  ^- 
mediately  after  the  expiration  of  the  prescribed  period  and  before  the 
interruption  has  been  submitted  to  for  a  year  (,?).  So  a  defendant's 
right  may  become  complete  between  the  time  when,  &c.  and  the  com- 
mencement of  the  action  {t).  A  title  gained  under  this  act  by  user 
for  the  prescribed  period  may  exist  concurrently  with  a  common  law 
title,  and  does  not  merge  or  extinguish  it(w)-  A  right  claimed  by 
user  under  this  act  can  only  be  co-extensive  with  the  user ;  and  an 
issue  on  a  plea  justifying  under  such  a  right  is  an  issue  not  upon 
the  right,  but  the  user,  and  differs  therefore  from  an  issue  on  a 
right  claimed  by  prescription  from  time  immemorial  (x).  The  words 
"enjoyed  by  any  person  claiming  right"  (sect.  2),  and  "  enjoyment 
thereof  as  of  right"  (sect.  5),  mean  an  enjoyment  had,  not  secretly  or 
by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from  time 
to  time,  on  each  occasion  or  on  many ;  but  an  enjoyment  had  openly, 
notoriously,  without  particular  leave  at  the  time,  by  a  person  claiming 
to  use  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
right,  whether  the  right  so  claimed  shall  be  strictly  legal,  as  by  pre- 
scription and  adverse  user,  or  by  deed,  or  shall  have  been  merely 
lawful  so  far  as  to  excuse  a  trespass  (y).  The  user  must  be  as  of 
right  against  all  persons  so  as  to  be  evidence  of  a  perfect  right  (z). 
The  enjoyment  must  be  continuous  and  as  of  right  for  the  prescribed 
period  next  before  the  commencement  of  the  suit,  of  the  easement  as  an 
easement  (a),  without  interruption  acquiesced  in  for  a  year ;  and  such 
right  is  defeated  by  unity  of  possession  during  all  or  part  of  the  period 
of  enjoyment,  though  such  unity  of  possession  has  its  inception  after 
the  completion  of  the  prescribed  period  (&).  Therefore  where  the 
plaintiff  had  enjoyed  a  way  as  of  right  and  without  interruption  from 
1800  to  1855,  when  the  action  was  brought; — held,  that  his  claim 
under  the  statute  was  defeated  by  unity  of  possession  from  1843  to 
1853(c). 

The  remedies  for  disturbance  of  common  may  be  considered  as  Remedies  for 
respects  the  lord  and  as  regards  the  commoner.     The  former  havinjr  »  Disturbance 

1  c  o    ot  Common. 

the  right   to   the   soil    may,  when   wrongfully   dispossessed    thereof, 
maintain  an  action  of  ejectment  (d) ;  and  if  he  be  disturbed  by  a  mere 

(s)  FUi^hi  V.   Tkuwas,  11    A.  &   E.  688;  ( i/)   TlrJdc  v.  Brown,  4  A.  &   E.  309;   (i 

3  P.  &    D.   442;   7    Dowl.   741  ;   S.   C.   (in  N.  &  M.  230. 

error),  8  CI.  &  Fin.  231  ;    1  West,  G71.  (z)    Winship    v.    Hudspeth,    10   Excli.   5; 

it)   nard\.  Robins,  15  M.  &  W.  237.  23  L.  J.,  Exch.  2G8. 

(h)  Ilos.    Ev.  539,   10th    ed. ;    Onley   v.  (a)  A  man  cannot  have  an  "easement" 

Gurdiner,  4  M.  &  \V.  496;   Lowe  v.  Carpen-  over  his  own  land,  but  only  upon  or  over 

ter,  6  Exch.  825.  the  land  of  another  person  ;   post,  585  (r). 

(x)  Duvies   V.    miliams,    16  Q.    R.    546;  (h)   Onlvtj  v.  Gardhivr,  4  M.   &   \V.  496; 

Lowe  V.  Carpetiler,  6  Exch.  825  ;   UaKhhlll  Batiishill  v.  Ilccd,  18  C.  H.  6!)6  ;   25  L.  J., 

V.  Ilccd,  18  C.  B.  696,  703  ;   hnchdalc  Ciiunl  C.  P.  290. 

Co.  V.  Riidcliffc,    18  Q.    15.   303,301;    Ifard  (c)   liallishill  v.  Rccd,  su^ra. 

V.  Ward,  7  Exch.  838  ;  21  L.  J.,  Exch.  334.  {d)  Cole  Ejec.  611. 
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Chap.  XV 
Sect.  1. 


Abatement  of 
Nuisances  on 
Commons. 


stranger,  who  puts  in  cattle,  having  no  colour  of  riglit,  or  by  a  com- 
moner who  surcharges  the  common,  he  may  maintain  an  action  of 
trespass  or  case  («).  In  some  cases,  also,  where  the  right  of  common 
is  clearly  stinted  as  to  number,  he  may  distrain  the  surplus  number 
damage  feasant  (i).  A  commoner  who  is  disturbed  in  the  exercise 
of  his  right  may  bring  an  action  on  the  case  (c),  but  he  cannot  main- 
tain an  action  of  trespass,  not  being  owner  or  occupier  of  the  soil  (c?). 
lie  may  sue  in  case,  although  the  damage  sustained  by  him  individu- 
ally is  very  small :  it  has  accordingly  been  held,  that  a  commoner 
may  maintain  an  action  on  the  case  for  an  injury  done  to  the  com- 
mon, by  taking  away  from  thence  the  manure  which  was  dropped  on 
it  by  the  cattle,  though  his  proportion  of  the  damage  be  found  only  to 
the  amount  of  a  farthing  ;  at  least  the  smallness  of  the  damage  found 
is  no  ground  for  a  nonsuit  (e).  One  commoner,  who  has  surcharged, 
may  nevertheless  maintain  an  action  against  another  for  surcharging 
the  common  (/").  One  commoner  cannot  generally  distrain  the  cattle 
of  another ;  for  the  right  of  commonage,  which  every  commoner  has, 
runs  through  the  whole  land(^).  But  in  case  of  an  absolutely  stinted 
common,  in  point  of  number,  one  commoner  may  distrain  the  super- 
numerary cattle  of  another  (h) ;  but  not  if  an  admeasurement  be  neces- 
sary, as  where  the  stint  has  relation  to  the  quantity  of  the  commoner's 
land  (i). 

Where  a  house  obstructs  the  exercise  of  a  right  of  common 
the  commoner  may,  after  notice  and  request  to  the  party  to  remove 
the  house,  pull  it  down,  though  such  party  is  actually  inhabiting  and 
present  in  the  house  (j) ;  but  he  may  not  do  so  without  such  previous 
notice  and  request  (h).  Where  the  injury  complained  of  arises  from 
an  act  of  the  lord,  the  commoner  may  often  proceed  himself  to  abate 
the  nuisance  (Z);  thus,  if  the  lord  so  plant  trees  as  to  destroy  the 
common,  such  an  act  would  be  considered  as  a  nuisance,  and  the 
commoner  might  abate  it;  but  he  cannot  justify  cutting  down  trees 
])lanted  by  the  lord  on  the  waste,  if  it  be  not  a  total  destruction  of  the 
common,  though  there  be  not  a  sufficiency  of  common  left ;  his  remedy 
being  by  action  on  the  case  {in).  The  distinction  seems  to  be  this :  if 
the  lord  of  the  manor  make  a  hedge  round  the  common,  or  do  any 
other  act  that  entirely  excludes  the  commoner   from  exercising  his 


(a)  Ariel t  v.  Ellis,  9  B.  &  C.  671. 

(h)  \  Roll.  Abr.  G6-> ;  Dixon  v.  James,  2 
Liitw.  1241  ;  4  Burr.  2431. 

(c)  Smith  V.  Feverel,2  Mod.  6;  Greenhow 
V.  Islcy,  1  Willes,  619;  Bowen  v.  Jettkins, 
6  A.  &  E.  911 ;  2  N.  &  P.  87  ;  Nichols  v. 
Chapman,  5  H.  &  N.  643  ;  Bac.  Abr.  tit. 
Common,  (C.  3);  2  Chit.  PI.  611—617,  7th 
ed. 

{(1)   Bac.  Abr.  tit.  Common,  (C). 

(e)   Pindar  v.   IVadsworth,  2  East,  154. 

(/)  Ilobsou  V.  Todd,  4  T.  II.  71. 


(g-)  Bac.  Abr.  tit.  Commov,  (C.  2);  Hall 
V.  Harding,  4  Burr.  2426  ;    1  W.  Blac.  673. 

{h)  Year  Book,  46  Edw.  3,  12  b  ;  2  Liitw. 
1241  ;  Muni's  case,  9  Co.  R.  112;  Frcem. 
273. 

(0  Hall  V.  Harding,  1  W.  Blac.  673;  4 
Burr.  2426. 

(_;')  Davies  v.  H'illiams,  16  Q.  B.  .546. 

(A-)  Perry  v.  Fitzhowc,  8  Q.  B.  757. 

(0   Bac.  Abr.  tit.  Common,  (C). 

{m)  Kirbi)  v.  Sudgrovc  (in  error),  1  Bos. 
&  P.  13  ;   3"  Anst.  892  ;  6  T.  R.  483. 
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rioht,  the  latter  may  do  whatever  is  necessary  to  let  himself  into  the  Chap.  XV. 
common;  but  if  the  commoner  can  get  at  the  common,  and  enjoy  it  ^^^''''  ^' 
to  a  certain  extent,  and  his  right  be  merely  abridged  by  the  act  of  the 
lord,  in  that  case  his  remedy  is  by  an  action  on  the  case,  and  he  can- 
not assert  his  right  by  any  act  of  his  own  {n).  The  owner  of  a  com- 
mon may,  under  the  stat.  of  13  Edw.  1,  stat.  1,  (Westm.  2,)  c.  46, 
erect  thereon  a  house  necessary  for  a  beast-keeper  or  for  a  wood- 
ward (o).  It  seldom,  if  ever,  happens  that  a  commoner  can  distrain 
the  cattle  of  the  lord  as  damage  feasant,  unless  by  special  custom  {p). 
But  it  seems  that  if  cattle  be  agisted  by  the  lord  and  improperly  put 
on  the  common,  the  commoners  may  distrain  them  as  the  cattle  of  a 
stranger  (§'). 

When  a  plaintiff  declares  for  the  violation  of  his  right  to  an  ease-  Declaration, 
ment  or  profit  a  prendre,  he  merely  alleges  in  general  terms  the  pos- 
session by  himself  or  his  tenant  of  the  dominant  tenement,  and  that 
"  by  reason  thereof"  he  was  entitled  to  the  easement  or  profit 
claimed  (r),  and  then  alleges  a  breach  or  breaches  of  such  right,  and 
consequent  damage,  &c.  (s).  But  though  the  right  may  be  stated 
generally  as  to  the  title,  it  should  be  described  accurately  as  to  its 
extent,  and  with  all  the  restrictions  and  qualifications,  if  any,  to  which 
it  is  subject  {t).  If  stated  more  narrowly  than  it  really  exists,  but  the 
statement  is  wide  enough  to  cover  the  disturbance  complained  of, 
that  is  sufhcient  (ii).  But  if  stated  too  largely,  the  plaintiff  will  fail  in 
supporting  his  count  by  evidence,  and  cannot  (without  an  amend- 
ment) have  a  verdict,  although  he  prove  sufficient  to  maintain  an 
action  (y);  unless,  indeed,  the  claim  is  of  a  distributable  nature,  and 
the  right  as  proved  is  part  of  the  right  as  alleged  {x).  When  the 
plaintiff  sues  as  reversioner  he  should  expressly  allege  an  injury  to 
his  reversionary  estate  and  interest  {y).  The  plaintiff,  whether  tenant 
or  reversioner,  may  generally  pray  for  a  writ  of  injunction  against  the 
repetition  or  continuance  of  the  injury  complained  of(z);  provided 
the  writ  of  summons  was  specially  indorsed  with  a  notice  in  the  pre- 
scribed form  of  the  intention  to  claim  such  writ  (a),  but  not  other- 

(n)  Bac.  Abr.  tit.  Common,  (C.)  ;   Cooper  {s)  2  Chit.  PI.  611  —  617  (7th  ed.) ;   Bul- 

V.  Marshall,  2  Wils.  51 ;    1  Burr.  259  ;  Sad-  Icn  &  L.  PI.  171  ;  3  Pet.  New  Abr.  148. 

prove.  V.  Khby,  6  T.  R.  483  ;   Kirhy  v.  Sad-  {t)  Brook    v.    IVillet,    2    H.    Blac^  234  ; 

grove  {\n  error),  1  Bos.  &  P.  13.  Beadsivorth   v.  Tork'inglon,   1  Q.   B.   782;   2 

(o)  ffl/Wc/t  V.  ^7Miii,  9  M.  &  W.  830.  Wins.  Saund.2,  3  ;  Bullen  &  L.  PL  171,  249. 

\p)  Hodesdnn  v.  Gresil,  Yelv.  104;   Ken-  («)  Duncan  v.  Louch,  6  Q.  B.  904;   Teb- 

rick  V.  Pargitcr,  Cro.  Jac.  208  ;  Yelv.  129;  butt  v.  Sclbij,  6  A.  &  E.  786. 

lioskins  v.  Robins,  2   Saund.  324;  Bullen,  (t>)  Brunton  v.  Hall,  1  Q.  B.  792. 

228,  229.  (.r)  Post,  585. 

(q)  Year  Book,  30  Edw.  3,  27;  Bullen,  (y)  Khlgill  v.  Moor,  9  C.  B.  364;   1   L., 

229.  W.  &  P.  131  ;   Metropolitan  J.txocialion,  S;c. 
(r)  1  Wms.  Saund.  345  (2)  ;  2  Chit.  PI.      v.  Fetch,  5  C  B.,  N.  S.  504  ;  27  L.  J.,  C.  P. 

612  (7th  ed.)  I   Bullen  &  L.  PI.  171 ;    3  Pet.  330. 

New  Abr.  148;   Cowlam  v.  Slack,  15  East,  (z)  17   &    18   Vict.   c.    125,  ss.  79—82; 

108  ;    Hall  v.  Su-i/t,   4   Bing.,  N.   C.   381  ;  Bullen  &  L.  PI.  202  ;  Shaw  v.  Stenton,  2  H, 

Rogers   V.    Tai/lor,  2   H.    &    N.   828,   833;  &  N.  858;  Je.isel  v.  Chaplin,  2  Jur.  N.  S. 

U'hitehead  v.   Parks,    Id.    870;  Norlham  V.  931,  Exch.;   Gale,  537. 

Ilarley,  1  E.  &  B.  6(}5.  («)  Ueg.  Mic.  Vac.  1S54,  Form  No.  36. 
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wise.  Tlie  right,  as  alleged  in  the  declaration,  may  be  proved  either 
by  a  modern  grant,  express  or  implied  (b),  or  by  prescription  from 
time  immemorial,  or  by  user  for  the  number  of  years  prescribed  by 
the  statute,  according  to  the  nature  of  the  right  claimed  (c),  or  by 
any  other  legal  title ;  as  under  an  inclosure  act  {d).  Where,  however, 
the  enjoyment  has  been  by  virtue  of  some  grant  or  licence  in  gross, 
i.  e.,  a  personal  licence  unconnected  with  the  title  to  any  land  of  the 
grantee,  it  is  incorrect  to  allege  the  right  "  by  reason  of"  the  posses- 
sion of  the  land  (e).  But  such  allegation  is  divisible  :  and  therefore 
where  the  plaintiff  stated  that  he  was  possessed  of  a  messuage  and  so 
many  acres  of  land  with  the  appurtenances,  and  by  reason  thereof 
ought  to  have  common,  &c.,  it  was  held  that  he  might  prove  that  he 
was  possessed  of  the  land  only,  and  entitled  to  the  common  in  respect 
of  such  land  ( /*) ;  or  the  allegation  may  be  cured  by  an  amendment 
at  the  trial  (<7).  The  words  "  by  reason  thereof"  may  now  safely  be 
omitted  in  many  cases,  and  the  right  alleged  generally,  viz.,  that  the 
plaintiff  was  entitled,  &c.  (without  saying  how)  (A) ;  but  formerly  this 
was  otherwise  {i). 

A  defendant  cannot  avail  himself  of  a  prescriptive  right  under  2  &  3 
Will.  4,  c.  71,  to  an  easement  or  profit  a  prendre,  without  pleading  it 
in  the  manner  prescribed  by  the  act  {k).  The  plea  should  allege  the 
user  of  the  easement  or  profit  claimed  "  as  of  right"  {I) :  for  the  requi- 
site number  of  years  "  next  before  the  commencement  of  this  action" 
{or  "  suit")  (m) :  not  "  next  before  the  said  several  times  when,  &c."  (w): 
but  as  the  omission  of  the  word  "  next"  does  not  alter  the  meaning, 
it  may  be  omitted  (o).  If  inserted,  the  proof  may  nevertheless  be  of 
an  enjoyment  for  the  requisite  period,  constructively  next  before  the 
action,  excluding  such  periods  as  the  statute  requires  to  be  omit- 
ted (p),  and  the  pleadings  render  necessary  {fj).  A  party  in  pleading 
may  prescribe  for  a  less  extensive  riijht  than  he  is  entitled  to  claim  (r). 
Proof  of  a  more  extensive  right,  which  includes  the  less  extensive  right 


{b)  Dorge  V.  Carpenter,  6  M.  &  S.  47  ; 
Northum  V.  Ihirleij,  1  E.  &  B.  fifiS  ;  Whaletj 
V.  Lamg,  2  H.  &'  N.  476  ;  3  Id.  675  ;  White- 
head  v.  Parks,  2  II.  &  N.  870. 

(r)  Hah  V.  Ohlroyd,  14  M.  &  W.  793, 
Parke,  B. ;  Bevston  v.  Weate,  5  E.  &  B. 
986  ;   Palk  v.  Shinner,  18  Q.  B.  569. 

(d)  Tapley  v.  Jf'ahiwright,  5  B.  &  Ad. 
395;  2  N.  &  M.  697. 

(e)  Fciitiman  v.  Smith,  4  East,  107  ;  Hew- 
li7is  V.  Shippajii,  5  B.  &  C.  221  ;  Franlnnn  v. 
Earl  of  Falmouth,  2  A.  &  E.  453  ;  BuUen 
&  L.  PI.  250(a);  2  Cliit.  PI.  613,  n.  {e) 
(7th  ed.). 

(/)  Ricketts  V.  Salwey,  2  B.  &  A.  360; 
JVood  V.  IVaiid,  3  Exch.  748,  773. 

(p)  llos.  Ev.  542,  548  (lOth  ed.);  fl'ood 
V.  {faiirl,  3  Exch.  773,  774. 

(h)  Rogers  v.  Taiilor,  2  H.  &  N  833; 
Brown  V.  Robins,  4  H.  &  N.  186;   Bullen 


&  L.  PI.  248,  250,  251. 

(i)  Hilton  V.  IVhitihcad,  12  Q.  P..  734; 
WhaJeii  V.  Laing  (in  error),  3  H.  &  N.  675; 
27  L.  J.,  Exch.  422. 

ik)  Welcome  v.  Uptnn,  7  Dowl.  475;  5 
M.  &  W.  398;   6  Id.  536. 

(/)  Hoi  ford  V.  Hankinson,  5  Q.  B.  584; 
1  D.  &  M.  173. 

(m)  Wrii^ht  V.  Williams,  1  M.  &  W.  77  ! 
Ward  V.  Robins,  15  M.  &  W.  237,  241,  21-3. 

in)  Richards  v.  Fry,  7  A.  &  E.  698;  3 
N.  &  P.  67. 

(o)  Jones  V.  Price,  3  Scott,  376;  3  Bing. 
N.  C.  52,  cited  7  A.  &  E.  707  ;  Lowe  v. 
Carpenter,  6  Exch.  825. 

(  /))   Carr  v.  Foster,  3  Q.  B.  5S1. 

(V)   Post,  586. 

(r)  Tiie  Bailiffs  and  Burgesses  of  Tewkes- 
bury V.  Brickncll,  I  Taunt.  142. 
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pleaded,  will  support  such  plea  (5).     But   if  a  defendant  pleads  his     Chap.  XV. 

right  too  extensively,  it  will  fail  altogether  upon  a  traverse  of  such  Sect^L^^ 

right,  and  the  plaintiff  need  not  new  assign  {t).  But  there  appears  to 
be  a  distinction  between  a  prescriptive  right  at  common  law  (which  is 
an  entire  thing)  and  a  right  by  user  under  the  statute,  which  may  be 
found  distributively  according  to  the  evidence,  where  the  alleged  riiiht 
is  so  pleaded  as  to  admit  of  its  being  construed  distributively  (m),  but 
not  otherwise  (?0-  If  a  general  right  of  way  for  all  jmrposes  be 
pleaded,  it  will  not  be  supported  by  proof  of  a  right  of  way  to  cart 
timber  and  wood ;  nor  can  the  issue  be  found  distributively  (m;).  So 
a  right  of  way  for  agricultural  -purposes  only  is  a  limited  right,  and 
must  be  pleaded  accordingly  {x).  The  plea  should  mention  any 
limitation  or  qualification  to  which  the  right  is  subject,  ex.  gr.,  making 
compensation,  &c.  {y).  It  is  frequently  advisable  to  plead  the  right 
or  easement  claimed  in  several  ways,  as  before  mentioned  {z). 

To  a  plea  of  forty  or  twenty  years'  enjoyment  of  a  way,  a  licence  Replications. 
hy  deed  in  writing,  if  it  cover  the  whole  time,  must  be  replied  spe- 
cially («).  But  a  parol  or  other  licence,  given  and  acted  on  during 
the  forty  or  twenty  years,  may  be  proved  under  a  general  traverse  of 
the  enjoyment  as  of  right :  and  this  whether  such  licence  be  granted 
t  -r  a  single  time  of  using,  or  for  a  definite  period  (b).  Unity  of  pos- 
session need  not  be  replied  specially  under  sect.  5,  but  may  be  proved 
under  the  ordinary  traverse  of  the  right  as  alleged,  because  during 
such  unity  of  possession  the  right  claimed  could  not  have  been  exer- 
( ised  or  enjoyed  as  a  mere  easement  or  jjrofit  a  prendre,  but  only  as  an 
act  of  ownership  of  the  land  over  which  the  right  is  claimed  (c).  But, 
upon  the  trial  of  a  feigned  issue,  a  title  to  right  of  common  in  a 
popular  sense  will  not  be  defeated  by  proof  of  unity  of  possession  {d ). 
The  plaintiff  must  specially  reply  facts  showing  that  the  defendant's 
user  as  of  right  for  the  time  alleged  was  such  as  would  not  have 
.liven  him  any  title  by  prescription  or  non-existing  grant  before  the 
statute  (e).     So  where  the  plaintiff  relies  on  any  proviso,  exception, 

{$)  Bushwood  V.   rond,  Cro.   Eliz.    722  ;  (y^  Paddock  v.  Forrester,  3  M.  &  G.  903; 

Privp  V.  Henletj,  Bull.  N.  F.  59,  cited  4  T.  1  Dowl.  N.  S.  527. 

11.  160;  Grant  v.  Kearney,   12  Price,  785;  (2)  Ante,  578. 

Ihincan  v.  Louch,  6  Q.  B.'904.  («)   Tickle  v.  Browv,  4  A.  &  E.  3(59,  370. 

(t)   Cowling   V.    Higginson,   4    M.    &    W.  {b)  Ibid.;    The  Monmouthshire   Canal  Co. 

•2\a  ;   Highan  v.  Rnbett,  5  Bing.  N.  C.  622;  v.  Harford,  1  C,  M.  &  R.  614;  5  Tyr.  68  ; 

7  Scott,  827  ;  7  Dowl.  653;  Bailey   v.  Apple-  Ealon  v.  Swansea  IVaterworks   Co.,  17  Q.   B. 

•I'lrd.  8  A.  6i  E.  161  ;   3   N.  &  P.'  257  ;  2  P.  267. 

\  n.  1,  n.;   Peter  v.  Daniel,  o  C.  B.  568;  (c)  Onley  v.   Gardiner,  4  M.  &  W.  496; 

■:  D.  &  L.  501.  Clay  V.  Shackeray,  2  Moo.  &  R.  217  ;   S.  C, 

(«)  Knight  V.  Moore,  3  Bing.  N.  C.  3  ;  3  nom.  Chn/  v.  Thad.rah,  9  C.  &  P.  47  ;  Eiig- 

Scott,  326.  land  v.  Wall,   10   M.  &  W.  699;   IJarbridge 

{v)  Bailey  \.  j4pplei/ard,  8  A.  &  E.  161  ;  v.    Warwick,    3    Exch.    552;    Warburton    v. 

3  N.  &  P.  257  ;   2  P.  &  D.  1,  n.  Parke,  2  II.  &  N.  64;    Baltishill  v.  Reed,  18 

(«')  Higham  V.  Rahett,  5  Bing.  N.  C.  622 ;  C.  B.  696  ;  25  L.  J.,  C.  P.  290. 

7  Scott,  827  ;  7  Dowl.  653.  (rf)  Lhi/d  v.  Earl  Powis,  4  E.  &  B.  485. 

(.r)  J„rhson  v.  Stacey,  Holt,  N.  P.  C.  455  ;  (c)   Kinlock   v.   Neiillc,  6   iM.   &   \V.  795, 

UagnrAds  v   Edwards,  \Vilks,282  ;  England  806. 
V.  Wall,  10  M.  &  W.  699. 
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Evidence. 


incapacity,  disability,  contract,  aoreement  or  other  matter  mentioned 
in  sect.  8  {f),  or  any  cause  or  matter  of  fact  or  law  7iot  inconsistent 
with  the  simple  fact  ofenjoi/inent,  he  must  reply  specially  (^).  Where 
to  an  action  of  trespass  the  defendant  justifies  under  an  easement 
enjoyed  as  of  rii2,ht  for  thirty  years  next  before  action,  and  the  plaintiff 
simply  traverses  such  enjoyment,  he  cannot  support  the  traverse  by 
proof  that  though  there  was  such  enjoyment,  yet  for  a  period  of  time, 
without  including  which  there  would  not  be  a  thirty  years'  enjoyment, 
there  was  a  tenant  for  life  of  the  locus  in  quo.  Such  life  estate  should 
be  replied  specially  (h).  i 

The  onus  of  proof  of  course  lies  on  the  party  alleging  the  right  or 
easement  (i) ;  and  he  must  show  actual  enjoyment  thereof  for  the  full 
period  as  pleaded.  Proof  of  an  enjoyment  for  twenty-eight  years 
will  not  support  a  plea  of  user  for  thirty  years  (h).  So  pleas  of  twenty 
and  forty  years'  user  respectively  are  not  supported  by  proof  of  user 
for  forty  years  and  upwards  before  the  commencement  of  the  action 
to  within  fourteen  months  of  it(/).  In  one  case  it  was  held  that  a 
mere  discontinuance  of  user  of  a  right  of  common  of  pasture  for  two 
iiitermediate  years  of  the  prescribed  period,  only  because  the  com- 
moner during  these  two  years  had  no  commonable  cattle,  and  not  by 
reason  of  any  adverse  interruption,  was  not  sufficient  to  prevent  the 
right  being  acquired  under  the  statute,  and  that  the  jury  might  find 
an  enjoyment  for  the  full  period  (//?>.  It  seems,  however,  that  there 
must  be  proof  of  a  user  of  the  right  or  easement  as  claimed,  in  each 
year  of  the  prescribed  period,  particularly  within  one  year  next  before 
the  commencement  of  the  action  («).  But  a  user  of  lights  for  nine- 
teen years  and  a  fraction  of  another  year  ending  within  one  year  next 
before  action  is  sufficient  to  establish  a  right ;  which  cannot  be  de- 
feated by  an  interruption  not  submitted  to  for  a  year  (o).  To  support 
a  plea  of  a  right  of  way  by  user  for  forty  years,  evidence  may  be  given 
of  user  for  more  than  forty  years  back(p).  An  enjoyment  for  thirty 
years  may  be  partly  before  and  partly  after  an  intervening  life  estate 
during  which  the  enjoyment  continued  ((7).  But  the  period  of  such 
life  estate  should  not  be  excluded,  unless  the  replication  renders  that 
necessary  (r).     The  user  must  be  "  as  of  right,"  and  not  by  stealth  or 


(/)  Ante,  580. 

{g)  Ante,  580  (Sect.  5). 

(/()  Pye  V.  Mumford,  II  Q.  B.  66G ; 
Wright  V.  Williams,  1  M.  &  W.  77  ;  Tyr.  & 
Gr.  375  ;   Clnylon  v.  Corby,  2  Q.  H.  813. 

(?)  Maxwell  v.  Martin,  G  Bing.  522  ;  4 
M.  cSj  p.  491. 

{k)  Baileii  v.  ytppleijard,  8  A.  &  E.  167  ; 
3  N.&  P.  257;  2  P.  &  D.  1,  n. 

(l)  Lowe  V.  Carpenter,  6  Exch.  825  ;  Bat- 
tisliill  V.  Reerl,  18  C.  B.  fiiXi,  703  ;  Rnchdale 
Canal  Co.  v.  Radrliffe,  18  Q.  I?.  303,  30 1. 

(m)  Curr  v.  Foster,  3  Q.  B.  581. 


(w)  Parker  v.  Mitchell,  11  A.  &  E.  788; 
3  P.  &  D.  655  ;  Lowe  v.  Carpenter,  6  Exch. 
825  ;  Battishill  v.  Reed,  18  C.  B.  698,  703; 
Rochdale  Canal  Co.  v.  RadcUffe,  IS  Q.  B. 
303,  304. 

(o)  Flight  V.  Thomas,  1 1  A.  &  E.  688 ;  3 
P.  .V  I).  412 ;  7  Dowl.  741  ;  S.  C.  (in  error), 
8  CI.  &  F.  231  ;   1  West,  671. 

{p)  Lawson  v.  Lnngley,  4  A.  &  E.  890. 

(</)  Clayton  v.  Corhy,  2  Q.  B.  813;  2  G. 
&  D.  174. 

(r)  Pye  V.  Mumford,  11  Q.  B.  660; 
supra  (/«). 
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permission  (s) :  and  it  must  be  a  user  as  an  easement  or  profit  a  Chap.  xv. 
prendre  over  another  person's  land,  and  not  as  acts  of  ownersliip  over  ^'^^'^'  ^' 
land  belonging  to  or  in  the  occupation  of  the  party  himself  (0-  It 
may  therefore  be  disproved  by  unity  of  ownership  or  unity  of  posses- 
sion during  the  prescribed  period  {ii),  except  where  a  life  estate  or 
other  matter  ought  to  be  replied  specially  (x).  The  verdict  may  in 
some  cases  be  found  distributively  according  to  the  evidence  {y).  Proof 
of  encroachments  made  on  one  part  of  217  acres  is  not  conclusive  evi- 
dence of  an  interruption  of  the  enjoyment  of  a  right  of  pasturage  pleaded 
under  this  statute  to  an  action  for  a  trespass  for  taking  cattle  damage 
feasant  in  another  part(£^).  Where  the  defendant  pleaded  that  for 
tiiirty  years  before  suit  he  and  all  the  occupiers  for  the  time  being 
had  enjoyed  common  of  right  and  without  interruption  in,  upon  and 
throvfjhout  a  close  called  P.;  and  issue  was  joined  on  a  traverse  of 
this  plea.  The  close  P.  was  3,000  acres  in  extent;  an  interruption 
by  inclosure  of  ten  acres  had  been  acquiesced  in  for  a  year ;  and  the 
trespass  complained  of  was  committed  in  these  ten  acres : — held,  that 
as  the  defendant  would  have  proved  his  plea  by  proof  of  user  on  the 
place  only  where  the  trespass  was  committed,  the  plaintiff  was  entitled 
to  a  verdict  (a).  The  "  close  in  which,  &c."  in  a  declaration  does  not 
mean  the  whole  close  referred  to,  but  the  place  in  which  the  trespass 
is  proved  to  have  happened ;  and  the  defendant  may  so  apply  it  (b). 

(b)    Common  of  Pasture. 
Common  of  pasture  is  a  right  or  liberty  to  depasture  cattle,  (fee.  on  Description 
another's  land.     It  is  generally  restricted  to  commonable  cattle,  i.  e.  Common  of 
such  as  plough  and   manure  the  land — as  horses,  oxen,  cows  and  Pasture, 
sheep  — and  seldom  extends  to  swine,  goats,  geese,  and  the  like.     It 
is  usually  stinted  as  to  the  number  of  cattle  to  be  depastured,  either 
by  an  express  limitation  of  number,  or  by  those  only  being  allowed  to 
depasture  which  are  "  levant  and  couchant"  upon  the  land  in  respect  of 
which  the  right  of  common  is  claimed ;  i.  e.  such  cattle  as  the  winter 
eatage  of  the  land,  together  with  the  produce  of  it  in  summer,  is 
capable  of  maintaining  (c).     A  right  of  common  of  pasture  for  cattle 
levant  and  couchant  cannot  be  claimed  by  prescription  as  appurtenant 
to  a  house  without  any  curtilage  or  land  ((/).     A  right  of  common  of 
pasture  without  stint,  as  annexed   to  an  ancient   messuage  without 
land,  cannot  exist  by  law  {e) ;  but  common  of  pasture  may  exist  in 

(.s)  Ante,  SSI.  Taunton,  J.;    Tnplei/  v.    Wamwright,  5  B. 

(0  Ante,  581  («)  ;  dSf)  (e).  &   Ad.   395  ;   Sinith'v.  Roijston,  8   IVI.  &  W, 

(u)  Ante,  581.  381  ;  Pratt  v.  Groome,  15  East,  235;   Ihttt 

\x)  Ante,  586.  v.  Morrell,  11  Q.  B.  425. 

(y)  Ante.  585.  (c)    Whitelock  \.  Hutchinson,  2  Moo.  &  R. 

(z)    Welcome  v.  Upton,  G  M.  &  W.  536.  205. 

(n)  Diivies  v,  IViUiams,  16  Q.  B.  516.  {d)  Scholer  v.  Hargrove,  5  T.  R.  46. 

{b)  Bassett  v.  Mitchell,  2  B.  &  Ad.  105,  (c)  Benson  v.  Chester,  8  T.  11.  396. 
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Common  ap- 
peiulaiit. 


Common  ap- 
purtenant. 


Common 
gross. 


COMMON  OF  PASTURE. 

respect  of  land  to  which  there  is  no  house  attached  (/).  Common  of 
pasture  is  sometimes  limited  as  to  the  times  or  periods  of  the  year 
during  which  it  may  be  exercised.  But  all  such  restrictions  depend 
upon  the  terms  of  the  ^irant  (express  or  imj)lied),  or  the  extent  of  the 
user.  Common  of  pasture  is  divided  into  — 1.  Common  appendant. 
2.  Common  apj)urtenant.  3.  Common  in  gross.  4.  Common  pur 
cause  de  vicinage.  It  is  not  necessary  in  pleading  to  allege  in  express 
terms  whether  the  common  of  pasture  be  appendant,  appurtenant  or 
in  gross  {g). 

Common  of  pasture  appendant  is  a  common  law  right,  and  must  have 
existed  from  time  immemorial.  It  belongs  of  common  right  only  to 
arable  land,  for  commonable  cattle ;  i.  e.  horses  and  oxen  to  plough 
the  land,  kine  and  sheep  to  compester  \i{h);  which  cattle  must  be 
"  levant  and  couchant."  Therefore  it  can  only  be  claimed  for  as  many 
cattle  as  are  necessary  to  plough  and  manure  the  tenant's  arable 
land  {i).  Tenants  of  a  manor  have  no  general  common  law  right  of 
common  appendant  on  the  waste  (k). 

Common  of  pasture  appurtenant  is  a  right  or  liberty,  annexed  to 
land,  of  depasturing  cattle,  &c.  on  another's  land.  It  is  not  (like  com- 
mon appendant)  confined  to  arable  land  or  to  commonable  cattle  (/), 
but  it  may  be  annexed  to  meadow,  pasture  or  other  land,  and  may 
extend  to  swine,  goats,  geese,  &c.,  according  to  the  terms  of  the  grant 
or  the  extent  of  the  user.  It  may  be  claimed  by  modern  grant  (w), 
or  by  user  under  the  statute  {n),  or  by  prescription  at  common  law  (o). 
In  a  plea  prescribing  for  common  of  pasture  appurtenant  to  land,  it  is 
essential  to  aver  that  the  cattle  were  the  party's  own  cattle,  levant 
and  couchant  on  his  land ;  and  if  the  claim  be  for  an  unlimited  number, 
without  these  qualifying  words,  it  cannot  be  supported  {j)). 

Common  of  pasture  in  gross  is  a  right  or  liberty  to  depasture  cattle, 
&c.  in  another's  land,  independently  of  being  the  owner  or  occupier  of 
any  other  land ;  and  may  be  granted  by  deed  to  a  man  and  his  heirs, 
or  for  life(<7).  Neither  a  common  appendant  nor  a  common  appur- 
tenant for  cattle  levant  and  couchant  can  be  turned  into  a  common  in 
gross,  because  they  cannot  be  severed  from  the  land  to  which  they 
appertain  without  extinguishment;  but  a  common  appurtenant  for  a 
certain  nunjber  of  beasts  may,  for  such  a  grant  has  no  reference  to 


I 


(/)  lUcketts  V.  Salwey,  2  B.  &  A.  360. 

(^')  3  Pet.  New  Abr.  14-t. 

(Ii)  Co.  Lit.  122  a;  Bac.  Abr.  tit.  Com- 
vioji,  (A.  1 ). 

(i)  Bemielt  v.  Reeve,  Willes,  227. 

(k)  Earl  of  Diiuraven  v.  Lleu-ellyu,  15 
Q.  B.  7r)l. 

(0  4  Co.  II.  37:  Plow.  IGl  ;  1  Chit.  Gen. 
I'rac.  212;  3  Pet.  New  Abr.  1  l,j. 

(jn)  badtevcrill  v.  Purler,  Cro.  Car.  '182  ; 


CowJam  V.  Slack,  15  East,  108  ;  Fit?,.  N.  B. 
180,  N.  ;   Bmc.  Al)r.  tit.  Common,  (A.  2). 

(«)  2  &  3  V^  ill.  4,  c.  71,  s.  1  ;  ante,  578. 

(o)  Co.  Lit.  \:2. 

(p)  W'illes,  2-Vl;  Benson  v.  Chester,  8 
T.  H.  396  ;  1  Wins.  Saunil.  28 ;  2  Id.  31:6, 
n.  (1). 

{,,)  Fit/,.  N.  15.37  ;  4  Co.  R.  30;  1  Chit. 
Gen.  Prac.  213  ;  3  Pet.  New  Abr.  Ill  {i)- 
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connection  of  tenure  (r).     A  right  of  common  in  gross  does  not  confer     Chap.  XV. 

a  vote  for  the  coroner  of  a  county  (s).  tcr^j — 

Common  pur  cause  de  vicinage,  or  common  by  reason  of  neigh-  Common  by 
bourhood,  is  a  liberty  the  tenants  of  one  lord  in  a  town  have  to  enjoy  '<="'^8^- 
a  common  of  pasture  with  the  tenants  of  another  lord  in  another  town. 
This  is  not  properly  a  right  of  common,  but  rather  an  excuse  for  a 
trespass,  and  at  most  but  a  permissive  right,  which  was  originally 
allowed  for  the  prevention  of  suits  in  neighbourhoods  where  a  bound- 
ary could  not  easily  be  established  (0-  It  exists  where  the  tenants  of 
two  lords  have  used,  time  out  of  mind,  to  have  common  promiscuously 
in  both  lordships,  lying  together  and  open  to  one  another  (u) ;  it  is 
therefore  necessary  that  these  adjoining  lands  should  both  be  com- 
monable (v).  It  seems  that  common  pur  cause  de  vicinage  may  also 
exist  between  the  proprietors  of  neighbouring  lands,  though  there  are 
no  commons  on  either  side  {iv) ;  and  the  lord  of  a  manor  may  have, 
in  respect  of  the  waste  or  common  land  in  his  own  manor,  a  right  to 
tarn  his  own  cattle  upon  the  common  of  an  adjoining  manor  (j;). 
Those  who  claim  common  pur  cause  de  vicinage  may  not  put  their 
cattle  on  such  common,  for  then  they  are  distrainable,  but  should 
turn  them  into  their  own  fields,  and  leave  them  to  stray  into  the 
neighbouring  common  (y).  Every  common  pur  cause  de  vicinage  is 
a  common  appendant  (z).  Where  one  of  two  adjoining  commons, 
with  common  of  vicinage,  was  inclosed  and  fenced  off  by  the  owner 
of  the  soil,  leaving  open  only  a  passage  sufficient  for  the  highway 
uhich  led  over  the  one  to  the  other;  yet  as  the  separation  was  not 
complete,  so  as  to  prevent  the  cattle  straying  from  one  to  the  other 
by  means  of  the  highway,  it  was  held,  that  the  common  by  vicinage 
still  continued  (a).  Where  the  plaintiff,  being  possessed  of  a  house 
and  land  in  G.,  had  for  sixty  years  exercised  rights  of  common  in  W., 
but  it  appeared  that  this  was  done  near  the  boundary  of  the  two 
commons  of  E.  and  W.,  which  lay  open  and  uninclosed  adjacent  to 
I  iich  other ;  and  it  also  appeared  that  the  parties  exercising  the  right 
did  not  at  the  time  know  the  exact  boundaries,  and  that  the  plaintiff 
liad  on  a  previous  inclosure  of  the  common  of  E.  obtained  an  allot- 
ment there  in  right  of  his  estate ;  it  was  held,  that  the  judge  was  right 
in  leaving  it  to  the  jury  to  say  whether  the  evidence  was  referable  to 
an  exercise  of  the  right  in  E.  and  a  mistake  in  the  boundary,  or  to  an 
exercise  of  the  right  in  W.  (h), 

(r)  Dunn  v.  Channen,  5  Taunt.  244'.  (j)  Enrl  of  S-fton   v.   Court,  5   B.  &   C. 

(s)  Reg.  V.  Daii.  3  E.  &  B.  859.  917;  8  D.  &  R.  741. 

(/)  Co.  Lit.  122  a;  Willes,  II.  322  ;  Bac.  (y)  Terms  de  Ley,   1 4G  ;   Bac.  Abr.  tit. 

.M)r.  tit.  Common,  (A.  4).  Common,  (A.  4). 

(h)  8  Co.  R.  78.  (?)   1  Danv.  Abr.  799. 

(v)  Heath  V.  Elliolt,  4  Biiig.  N.  C.  388  ;  (n)   GuUett  v.  Lopes,  Bart.,  13  East,  348. 

G  Scott,  172.  (i)  Hetheriiij^ton  v.  Vane,  \li.&i  A.  428. 

(w)  Jones  V.  Robin,  10  Q.  B.  581,  C20. 
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There  is  frequently  a  mutual  right  of  intercommoning-  between  the 
owners  of  the  land  in  open  common  fields :  the  extent  of  this  right  \ 
and  the  mode  of  exercising  it  varies  according  to  the  custom  which 
has  prevailed  among  the  occupiers  of  such  land.  Where,  however, 
there  is  no  custom  which  has  become  binding  upon  the  parties,  the 
common  law  rule  appears  to  be,  that  those  persons  only  who  are 
owners  of  land  within  an  open  common  field  are  entitled  to  enjoy  the 
right  of  interconnnoning ;  and  such  right  can  be  exercised  at  those 
times  only  when  the  corn  is  off  the  land,  that  is,  after  all  the  corn  and 
grain  have  been  reaped  and  gathered,  and  before  any  more  has  beea 
sown(c).  Where  A.  being  possessed  of  a  quantity  of  land  in  a  com- 
mon field,  and  having  a  right  of  common  over  the  whole  field,  and  B. 
liaving  also  a  right  of  common  over  the  whole  field,  they  entered  into 
an  agreement,  for  their  mutual  advantage  and  convenience,  not  to 
exercise  their  respective  rights  for  a  certain  term  of  years,  and  each 
party  covenanted  to  that  effect;  it  was  held,  that  if,  during  the  term, 
the  cattle  of  B.  came  upon  the  land  of  A.,  he  might  distrain  thera, 
damage  feasant  (r/).  There  are  also  statutes  pointing  out  the  mode  of 
exercising  this  right  of  common  (e).  The  owners  of  land  in  open 
common  fields  may  by  custom  mutually  inclose  against  each  other  (/), 
and  sometimes  by  statute  ( </).  The  remedies  for  a  disturbance  of  com- 
mon of  pasture  have  been  already  mentioned  (/;)•  »' 


Nature  of 
Common  of 
Turbary. 


(c)   Common  of  Turbary.  ,; 

Common  of  turbary  is  a  right  or  liberty  to  dig  turf  upon  the  ground 
of  another,  or  in  the  lord's  waste:  this  common  is  appendant  or  ap- 
purtenant to  a  house,  but  not  to  lands,  for  turves  are  to  be  burnt  in 
the  house.  It  may  also  be  in  gross,  or  may  be  granted  expressly 
with  other  land  (i).  It  does  not  give  any  right  to  the  land,  trees  or 
mines  ;  nor  can  it  exclude  the  owner  of  the  soil  {j).  Where  bog  1 
forms  a  portion  of  lands  demised,  the  tenant  is  at  common  law  en- 
titled to  turbary  thereout,  by  way  of  estovers,  for  consumption  upon 
the  demised  premises  {h),  but  not  for  sale  (I).  An  occupier  of  a 
messuage  and  lands,  who  has  common  in  the  lord's  waste,  may  set  up 
a  custom  to  cut  rushes,  as  annexed  to  his  right  of  common  (m).  A 
custom  that  all  the  customary  tenants  of  a  manor  having  gardens, 
parcels  of  their  customary  tenements  respectively,  have  immemorially, 
by  themselves,  their  tenants  and  occupiers,  dug,  taken  and  carried 


(c)  Cheeseman  v.  IJardham,  1  15.  &  A. 
70G;   Miisgrtiie  v.  Cave,  ^Yillcs,  319. 

(f/)    Wliiteman  v.  Kitis,  2  II.  Blac.  4. 

(e)  29  Geo.  2,  c.  3(j  T  13  Geo.  3,  c.  81. 

(/)  Hickman  v.  Thome,  2  Mod.  105; 
Tyrringliam'scase,  4  Co.  R.  SG  b,  38  b,  39  a  ; 
Corhet's  case,  7  Co.  11.  5a;  Jvtics  v.  Robin, 
10  Q.  15.  587. 

(g)  Post,  594  (g). 

(//)  Ante,  581. 


(0  O'lhire  V.  Falnj,  10  Jr.  Com.  L.  Rep. 
318,  C.  P. 

ij)  4  Co.  R.  37. 

(k)  Hoivlcy  V.  Jebh,  8  Ir.  L.  Rep.,  N.  S. 
435. 

(0  Lord  Courtown  v.  Ward,  1  Sell.  & 
Lef.  8. 

(m)  Beam  v.  Blot.m,  3AVils.  15G;  2  W. 
Blac.  926. 
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away  from  a  waste  within  the  manor,  to  be  used  upon  their  said  Chap.  XV. 
customary  tenements,  for  the  purpose  of  making  and  repairing  grass  ^^^'  ' 
plots  in  the  gardens,  parcels  of  the  same  respectively  for  the  improve- 
ment thereof,  such  turf  covered  with  grass,  fit  for  the  pasture  of  cattle, 
as  hath  been  fit  and  proper  to  be  so  used,  at  all  times  of  the  year,  as 
often  and  in  such  quantity  as  occasion  hath  required,  is  bad  in  law, 
as  being  indefinite  and  uncertain,  and  destructive  of  the  common  (n) ; 
and  so  is  a  similar  custom  for  taking  and  applying  such  turf  for  the 
})urpose  of  making  and  repairing  the  banks  and  mounds  in,  of  and  for 
the  hedges  and  fences  of  such  customary  tenements  (n). 

(d)   Common  of  Estovers. 

Common  of  estovers  is  a  right  or  liberty  of  taking  necessary  wood  Nature  and 
for  the  use  and  furniture  of  a  house  or  farm,  from  off  another's  land(o).  of'^Es't'overs! 
This  right  is  generally  considered  as  being  divided  into  three  distinct 
.-l)ecies,  distinguished  from  each  other  by  a  different  application  of  the 
Saxon  word  "bote,"  which  is  synonymous  with  the  French  "estovers:" 
thus  there  is  a  house-bote,  plough -bote  and  hay-bote.  House-bote  is 
a  sufficient  allowance  of  wood  to  build  or  repair  the  house,  or  to  burn 
in  it,  which  latter  is  sometimes  called  fire-bote.  Plougch-bote  and 
cart-bote  are  wood  to  be  employed  in  making  and  repairing  all  instru- 
ments of  husbandry,  as  ploughs,  carts,  harrows,  rakes,  forks,  &c. 
Hay-bote  or  hedge-bote  is  wood  for  repairing  hedges  or  fences,  as 
pales,  stiles  and  gates  to  secure  inclosures  (p).  These  botes  or  estovers 
must  be  reasonable,  and  such  as  any  tenant  or  lessee,  except  a  strict 
tenant  at  will,  may  take  off  the  land  demised  to  him  without  waiting 
for  any  leave,  assignment  or  appointment  of  the  lessor,  unless  he 
be  restrained  by  special  covenant  to  the  contrary  (q).  House-bote, 
hay-bote  and  fire-bote  belong  to  a  termor  of  common  right,  and  he 
may  take  wood  for  the  same;  but  if  he  take  more  than  is  needful  he 
may  be  punished  for  waste  (r),  as  if  he  cut  down  wood  to  burn,  when 
he  has  sufficient  dead  wood.  Although  the  tenant  may  cut  down 
and  take  sufficient  wood  to  repair  walls,  palings,  fences  or  hedges  as 
lie  found  them,  yet  he  cannot  do  so  to  make  new  ones(s).  If  a  man 
have  common  of  estovers  by  grant,  he  cannot  build  new  houses  to 
have  common  of  estovers  for  those  houses  (0-  The  right  to  es- 
tovers belongs  and  is  incident  to  the  estate  of  every  tenant,  whether 
for  life  or  years,  except  that  of  a  strict  tenant  at  will,  for  that  is  said 
to  be  too  mean.     Common  of  estovers  cannot  be  appendant  to  land, 

ut  it  must  necessarily  be  to  a  house  to  be  spent  there  (u).    It  is  clear 

(n)   WiUon   V.    IVilhs,   7   East,    121;    3  (q)  Fitz.  N.  B.  .39,  M. ;  Co.  Lit.  41. 

■•^initli,  1(J7.     As  to  the  right  of  one  tenant  {r)  Terms  de  Ley.  387,  396. 

ill  common  to  dig  turves,  see  Wilkinson  v.  (s)  Co.  Lit.  53;   Wood's   Inst.    525;   9 

Ilaygarlh,  12  Q.  B.  837.  Co.  R.  113. 

(o)  Co.  Lit.  122a;  2  Blac.  Com.  35.  (O  Fitz.  N.  B.  180,  H. 

{]>)  Wood's  Inst.  3H.  («;  Co.  Lit.  121b;   Fitz.  N.  B.  180,  C.  b. 
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Chap.  XV. 

Sect.  1. 


Nature  of 
f'oiiimon  of 
Piscary. 


Who  may  ap- 
prove. 


that  a  copyliolder  may  take  the  necessary  estovers  or  botes  on  his 
copyhold  without  a  special  custom  ;  but  to  enable  him  to  take  them 
on  the  other  lands,  a  special  custom  must  be  shown  (m). 

If  a  man  have  common  of  estovers  in  the  woods  of  another,  and 
tlie  owner  of  the  wood  cut  down  all  the  wood,  he  who  ought  to  have 
the  estovers  mioht,  before  3  <fc  4  Will.  4,  c.  27,  s.  36  (which  abolished 
real  and  mixed  actions),  have  had  an  assize  of  his  estovers :  now  it 
seems  that  an  action  on  the  case  is  the  proper  remedy  (w)- 

(e)   Common  of  Piscary.  , 

Common  of  piscary  is  a  right  or  liberty  of  fishing  in  another  man's 
water.  It  can  only  exist  in  streams  which  are  not  navigable,  for  the 
sea  and  all  navigable  rivers  are  open  to  all  the  king's  subjects  (o).  It 
is  a  profit  a  prendre  and  not  a  mere  easement  nor  an  interest  in 
land  (p).  It  may  be  either  appendant,  appurtenant  or  in  gross  (y). 
It  may  exist  by  grant,  or  by  prescription  from  time  immemorial,  or  by 
user  for  thirty  or  sixty  years  under  the  Prescription  Act  (r),  but  not 
by  custom  (5).  A  custom  for  all  the  inhabitants  of  a  town  or  parish 
to  fish  in  a  person's  river  is  bad  {t).  '  So  a  custom  for  all  the  inhabit- 
ants in  a  parish  to  use  a  footpath  for  angling  with  rods  and  lines  for 
fish  in  the  daytime,  for  recreation  only,  and  not  profit,  is  bad,  as 
setting  up  a  custom  to  take  a  profit  a  prendre  in  alieno  so1o(m). 
Common  of  piscary,  to  the  exclusion  of  the  owner  of  the  soil,  is  con- 
trary to  law  ;  though  a  person  by  prescription  may  have  a  separate 
riaht  of  fishing  in  such  water,  and  the  owner  of  the  soil  will  be  ex- 
chided  ;  for  a  man  may  grant  the  water  without  passing  the  soil.  If 
one  grant  a  separate  fishery,  neither  the  soil  nor  water  pass,  but  only 
a  right  of  fishery  (u). 

(f)  Approvement  of  Common. 

The  lord  of  a  manor  or  his  grantee  may  inclose  and  approve  part  of 
a  common  against  tenants  having  common  of  pasture,  notwithstanding 
they  have  also  some  other  right  on  the  common,  as  a  right  to  dig  for 
sand,  &c.,  if  he  leave  sufficient  common  of  pasture  {w).  And  this  may 
be  done  by  an  owner  pur  autre  vie  of  the  common  (a;).  In  pleading 
such  a  right  in  a  lord,  it  must  be  stated  that  there  was  sufficiency  of 


(m)  4  Co.  R.  31  b. 

{n)  Ashmead  v.  Ranger  (in  error),  11 
Mod.  18;  1  Ld.  Raym.  551;  2  Salk.  G38 ; 
12  Mod.  379;   1  Cliit.  PI.  159  (7tli  ed.) 

(o)  Wurien  v.  Mallheivs,  G  Mod.  73; 
llagott  V.  On;  2  Bos.  &  P.  472. 

(}))  Herbert  v.  Laiiglihq/ii,  Cro.  Car,  192  ; 
M'ltkhum  V.  Huwker,  7  M.  &  W.  03  ;  ante, 
576. 

(v)  Ante,  588. 

(r)  2  &  3  Will.  4,  c.  71,  s.  1 ;  ante,  578; 
Wichliaw  V.  Ilawlcer,  7  M.  &  W.  03. 


(s)  Ante,  577  (»«).  ^ 

(0  Lloyd  V.  Joi.es,  6  C.  B.  81,  89  J  5  D. 
&  L.  784. 

(m)  Bland  v.  Lipscomhe,  4  E.  &  B.  713, 
n.  (c);  3  Com.  L.  R.  261. 

{v)   Bac.  Abr.  tit.  Pisclmry. 

{?(>)  20  Hen.  3  (Statute  ot"  Merton),  c.  4; 
13  Edw.  1,  Stat.  I  (Wcstni.  2),'c.  46  ;  3  i<t  4 
Edw.  6,  c.  3  ;  2  Inst.  87;  Strickland  V. 
Faivceti,  Willes,  57;  Shakespeare  v.  Peppin, 
6  T.  R.  741  ;    I  Wms.  Saund.  353  b. 

(a)  Patrick  v.  Sluhbs,  9  M.  &  W.  830. 
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common  left  for  the  commoners  (y) :  but  the  right  of  the  lord  may  be  Chap.  xv. 
given  in  evidence  on  an  issue  joined  on  the  right  of  common  over  the  ^^ct.  i. 
locus  in  quo,  at  the  time  the  trespass  was  committed,  and  need  not  be 
specially  pleaded.  Besides  the  lord,  any  person  who  is  seised  in  fee 
of  part  of  a  waste  within  a  manor  may  approve,  leaving  a  sufficiency  of 
common  {z).  The  lord,  however,  has  not  an  unlimited  right  to  inclose 
parts  of  a  common  without  the  consent  of  the  homage ;  for  an  un- 
limited custom  for  the  lord  to  inclose  parts  of  a  common  and  grant 
them  in  severalty,  without  the  consent  of  the  homage,  is  bad,  being- 
inconsistent  with  the  rights  of  the  commoners  (a) :  although  a  custom 
for  the  lord,  with  the  consent  of  the  homage,  to  grant  parts  of  a  com- 
mon for  building  is  good  (J) :  even  in  exclusion  of  the  commoners  (c) : 
but  a  custom  for  the  lord  to  grant  leases  of  the  waste  of  a  manor, 
without  restriction,  from  the  time  of  the  original  grant,  cannot  be  pre- 
sumed, and  is  bad  in  point  of  law  (d).  A  custom  for  one  commoner  to 
inclose  against  another  is  good  (<?) :  and  such  a  custom  does  not 
abridge  the  common  law  right  of  the  lord  to  inclose  (/).  Where  a  part 
md  not  the  whole  of  a  common  has  been  inclosed,  a  commoner,  in 
Inserting  his  right  of  common,  may  throw  down  the  whole  of  the  hedge 
Tocted  on  the  common;  and  a  plaintiff  in  trespass  cannot  recover 
i^ainst  him  on  a  new  assignment,  because  he  had  thrown  down  more 
!ian  sufficient  to  admit  his  cattle  (^).  If  there  be  a  custom  within  a 
nanor  for  a  lord  to  grant  parcels  of  the  waste  by  copy  of  court  roll, 
he  premises  granted  in  that  mode  are  well  described  as  copyhold  pre- 
iiises,  although  the  date  of  the  grant  be  modern  (A). 

There  can  be  no  approver  in  derogation  of  a  right  of  common  of  A^rainst  wliat 
inbary(i):    it  has,  however,  been  determined  in  one  case,  that  the  '^'^''''^"' 

•'.  .  '  '  _  _  '  Coininon  there 

•rd  might  inclose  parcels  of  a  waste  against  a  right  of  common  of  »iay  i>e  Ap- 
iiibary,  if  he  left  a  sufficiency  of  common  (J).     The  lord,  however,  P'^"^*^''* 
as  no  right,  under  the  statute  of  Merton,  to  inclose  and  approve  the 
aste  of  a  manor,  where  the  tenants  of  a  manor  have  a  rioht  to  disc 

'  Do 

ravel  on  the  waste,  or  to  take  estovers  {k).  A  custom  for  the  owner  of 
waste  to  set  out  to  the  owners  of  certain  ancient  messuages  portions 
i  the  waste,  to  be  by  them  held  in  severalty  for  getting  turves  therein, 
nd  when  the  portions  set  out  are  cleared  of  turves,  for  the  owners  of 
10  waste  to  inclose  and  approve  such  portions,  to  hold  at  their  plea- 

h/)  Arlett  V.  Ellis,  7  B.  &  C.  34C  ;  9  D.  (e)  Barber  v.  Dixon,  1  Wils.  44. 

11.  897  ;   Rogers  v.   fVijnne,   7    D.   &    R,  (/)  Dubirli/  v.  Page,  2  T.  R.  392,  n. 

n  ;   Greenhow  v.  Ilsleij,  1  Willes,  619;  2  (g)  Arlett  v.  Ellis,  7  B.  &  C.  346;  9  I). 

'«'•  88.  &  K.  897;  9  B.  &  C.  671. 
(z)  Glover  V.  Lane,  3  T.  R.  445.  (/,)  Ld.  Northwick  v.  Slanwa>j,  3  Bos.  & 

(-0  Arlett  V.  Ellis,  7  B.  &  C.  346  ;   9  D.  P.  346. 

H.  897;   9  H.  &  C.  671.  (i)   Gra>,t  v.  Gunner,  1  Taunt.  43-'5. 

{I>)  Folkard  V.  Uemmett,  5  T.  R.  417,  n.  (j)  Arlett  v.  Ellis,  7  B.  &  C.  346 ;   9  D. 

(c)  Boulrot  V.  Wiumill,  2  Camp.  261.  &  R.  897  ;   9  B.  &  C.  671. 
('/)  Badger  v.  Ford,  3  B.  &  A.  153.  (A)  Dubcrlij  v.  Page,  2  T.  R.  391. 
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APPROVEMENT  OF  COMMON. 


Chap.  XV. 
Sect.  1. 

Encroachmpnt 
oil  the  Waste. 


For  whose 
Benefit  the 
Encroachment 
iii  made. 


sure  in  severalty  for  ever,  freed  of  all  common  of  turbary  and  pasture, 
is  good  (Z). 

If  an  encroachment  upon  the  waste  be  suffered  to  remain  for  twenty 
years,  it  gives  a  title  to  the  land  to  the  party  who  has  made  the  en- 
croachment ;  for  twenty  years'  adverse  possession  of  a  w  aste  inclosed 
is  a  bar  to  the  entry  of  a  commoner  (m) :  the  lord's  right  of  entry  for 
a  forfeiture  is  barred  after  twenty  years  by  the  Statute  of  Limita- 
tions («)•  It  J^as  even  been  held,  that  an  inclosure  made  from  the 
waste  twelve  or  thirteen  years  before,  and  seen  by  the  steward  of  the 
same  lord  from  time  to  time,  without  objection  made,  may  be  pre- 
sumed by  the  jury  to  have  been  made  by  licence  of  the  lord  ;  and  that 
ejectment  cannot  be  brought  against  the  tenant  as  a  trespasser,  with- 
out previous  notice  to  throw  it  up  (o),  or  some  other  act  done,  suffi- 
cient to  determine  any  implied  tenancy  at  will,  such  as  entering  and 
breaking  down  the  fences,  &c.  (p).  If  a  licence  be  given  by  a  com- 
moner, by  parol,  to  build  a  cottage  on  a  common,  which  is  accordingly 
executed,  he  cannot  maintain  an  action  for  the  encroachment,  although 
no  sufficient  common  remains  ((/). 

When  a  lessee  encroaches  on  the' waste  during  his  term,  and  is  suf- 
fered to  remain  in  uninterrupted  possession,  it  is  now  settled,  that  it 
shall  be  considered  prima  facie  that  the  encroachment  was  made  for 
the  benefit  of  the  tenant  during  his  term,  and  afterwards  of  his  lessor, 
(except  as  against  third  persons  (?•)),  unless  it  appear  clearly  by  some 
act  done  at  the  time,  that  the  tenant  intended  the  encroachment  for 
his  own  benefit,  and  not  to  hold  it  as  he  held  the  farm  to  which  it 
was  adjacent  (s).  He  is,  therefore,  bound  to  deliver  up  the  land  taken 
from  the  waste  to  his  lessor,  at  the  end  of  his  term,  with  the  rest  ol 
the  premises  demised  (t). 


I 


Local  Inclo- 
sure Acts. 


(g)  Inclosure  of  Common. 

The  inclosure  of  commons,  otherwise  than  by  "  approvement "  («);j 
can  only  be  effected  by  the  authority  of  parliament;  or  by  a  special  I 
agreement  under  seal  between  the  lord  and  the  copyholders,  undeij 
which  the  allotments  will  become  of  freehold  tenure  {x).     Local  in-l 


(/)  Clarkson  v.  JVoodhotise,  5  T.  R.  41  2,  n. ; 
3  Doug.  189;  Baleson  v.  Green,  5  T.  R. 
41 1  ;   Place  v.  Jackson,  4  D.  &  R.  318. 

(ot)  Ilawke  v.  Bacon,  2  Taunt.  156. 

(n)  3  &  4  Will.  4,  c.  27  ;  Doe  d.  Tarrant 
V.  Ih-llier,  3  T.  R.  1G2  ;  ]Vlullon  v.  Peacock, 
3  Myl.  &  K.  325. 

(o)  Doe  d.  Fokij  v.  Wilson,  11  East,  56; 
Rex  V.  Pensax,  3  B.  &  Ad.  815. 

(p)  Doe  d.  Beck  v.  lleakin,  6  A.  &  E. 
4!)5  (3id  point);  2  N.  &  P.  660;  Cole 
Ejec.  40,  611. 

(fj)  Harvey  v.  Reynolds,  1  C.  &  P.  141  ; 
Perry  v.  Fitzhowe,  8  Q.  B.  757. 


(r)   Doe  d.  Baddeley  v.  Masscy,  17  Q.  B 
373;   Doe  d.  Croft  v.  Tidbury,  14  C.  B.  304 

{s)  Doe  d.  Lewis  v.  Rees,  6  C.  &  P.  610 
Doe  d.  Earl  of  Dunraven  v.    Williams,  7  C I 
&  P.  332  ;   Doe  d.  Harrison  v.  Murrell,  8  C 
&  P.  134;   Kingsmill  v.  Millard,   11  Exch 
313  ;  Cole  Ejec.  247  ;  ante,  551. 

(0  Doe  d.   Colclough  v.  Mulliner,  1  Esj  | 
460  ;   Doe  d.  Challnor  v.  Davics,  1  Esp.  461 
Bryan  d.  Child  v.  Winwood,  1  Taunt.  208  I 
Doe  d.  Walt  v.  Morris,  2  Bing.  N.  C.  189 
2  Scott.  276;  ante,  551. 

(u)  Ante,  592  (f), 

(x;  Paine  v.  Ryder,  24  Beav.  151. 
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closure  acts  are  very  numerous,  and   formerly  were  very  lono-  and     Chap.  XV 
special:   but  in   1801  a  general  act  was  passed  (41   Geo.  3,  c.  109),       Sect,  i. 
intituled,   "An  Act  for  consolidating  in   one  Act  certain  Provisions 
usually  inserted  in  Acts  of  Inclosure,  and  for  facilitating  the  Mode  of 
Proving  the  several  Facts  usually  required  on  the   passing  of  such 
Acts."     This  was  followed  by  various  others  on  the  same  subject  {y). 
Afterwards  it  became  an  object  of  the  legislature  to  facilitate  the  im-  Now  unne- 
provement  of  commons  and  lands  held  in  common,  the  exchange  of  ^^^^^'^'^y- 
lands,  and  the  division  of  intermixed  lands  ;   and  for  that  purpose  to 
render  unnecessary  a  separate  act  of  parliament  on  each  occasion. 
With  that  view  the  General  Inclosure  Act  (8  &;  9  Vict.  c.  118)  was 
passed,  which  has  been  amended  and  extended  from  time  to  time 
by  various  acts  (2).     These  may  be  described  concisely  in  deeds,  &c., 
as  "  The  Acts  for  the  Inclosure,   Exchange  and    Improvement  of 
Land  "  (a). 
The  following  is  a  sketch  or  outline  of  the  mode  of  proceeding  ModeofPro- 

under  the  above  acts,  viz.,  commoners   desirous  of  inclosino-   must  '=f'^'''"S '"  '"■ 
.  .  c5  close. 

apply  to  the  niclosure  commissioners  {h),  for  a  printed  form  of  appli- 
cation. Such  form  in  effect  requires  the  statement  of  many  details, 
involving  all  the  principal  facts  upon  which  the  application  must  be 
t'oimded.  It  must  be  properly  filled  up  and  signed  by  the  owners  of 
>ne-third  in  value  of  the  interests  in  the  land  proposed  to  be  inclosed, 
iiid  then  returned  to  the  office.  An  assistant  commissioner  will  there- 
ipon  be  sent  down,  who  will  inspect  the  land  proposed  to  be  inclosed, 
nquire  into  the  correctness  of  the  statements  in  the  application,  and 
lold  a  meeting  to  hear  objections  to  the  inclosure;  after  which,  if 
lie  inclosure  appears  to  him  expedient,  he  will  report  to  the  board 
liat  the  inclosure  should  take  place,  upon  such  conditions  (if  any)  as 
le  may  think  proper  ;  ex.  gr.,  allotments  for  exercise  or  recreation,  or 
or  the  labouring  poor,  or  provisions  for  the  protection  of  public 
ights  or  mineral  property.  The  commissioners,  upon  this  report, 
iiake  a  provisional  order,  in  which  they  set  out  the  conditions,  and 
Iso  the  proportion  to  be  allotted  to  the  lord,  and  state  their  intention 
i»  certify  in  their  annual  general  report  the  expediency  of  such  inclo- 
lue.  The  provisional  order  will  then  be  deposited  in  the  parish,  and  a 
iiceting  held  by  an  assistant  commissioner  for  the  purpose  of  taking  con- 
cuts  and  dissents,  and  being  satisfied  that  two-thirds  in  value  are  con- 
•  ■nting.  A  prohibition  may  be  obtained  to  prevent  the  commissioners 
»m  proceeding  without  such  consents  to  the  prescribed  value (c). 
Utervvards  the  inclosure  commissioners  make  a  special  report  to  par- 

'.'/)  1  &  2  Geo.  4,  c.  23  ;   3  &  4  Will.  4,  c.  31  ;  22  &  23  Vict.  c.  43  ;  23  &  2!.  Vict. 

•>;  6  &  7  Will.  4,  c.  115  i   3  &  4  Vict.  c.  81  ;   25  &  26  Vict.  c.  73. 
ol;  5  &  6  Vict.  c.  35.  (a)   I  7  &  1  8  Vict.  c.  97,  s.  21. 

(s)  9  &    10  Vict.  c.  70;    10  &  11  Vict.  (6)  Office,  No.  3,  St.  James's   Square, 

111;   11  &  12  Viet.  c.  99;   12  *c  13  Vict.  Loiulon,  S.W. 
■  S3  ;   14  &:   15  Vict.  c.  53  ;    15  &  16  Vict.  (c)  Church  v.  The  Inclosure  Commissioners, 

"9  i  17  &  18  Vict.  c.  97  ;  20  &  21  Vict.  Re  Old  Oak  Cominon,  11  C.  B.,  N.  S.  064. 
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Chap. XV.     liament,  whereby  they  certify  their  oi)inion  that  tlie  several  proposed 

— —  iiK-losures  therein  mentioned  will  be  expedient.    This  is  followed  by  a 

short  general  public  act  "  to  authorize  the  inclosure  of  certain  lands  in 
])ursuance  of  a  special  report  of  the  inclosure  commissioners,"  whereby 
such  proposed  inclosures  are  ordered  to  be  proceeded  with  {d).  As 
soon  as  the  act  is  passed,  the  commissioners  will  call  a  meeting  of 
]KMsons  interested  in  the  land  to  be  inclosed,  to  choose  a  valuer;  and 
this  meeting  may  give  the  valuer  so  chosen  special  instructions.  It 
seems  that  the  comniissioners  may  also  give  the  valuer  special  direc- 
tions. Thus  it  is  competent  for  them,  under  8  &  9  Vict.  c.  118,  s.  68, 
to  order  the  valuer  to  set  out  a  private  or  an  occupation  road  over 
land  directed  by  the  provisional  order  to  be  allotted  to  an  individual 
in  lieu  of  his  rights  in  the  lands  to  be  inclosed,  unless  the  provisional 
order  expressly  declares  that  his  allotment  shall  be  exempt  from  such 
a  burden  (<?).  The  valuer  will  hold  meetings  to  examine  claims,  which 
must  be  delivered  to  him  in  writing.  These  will  be  deposited  in  the 
parish,  and  if  objected  to,  the  objection  must  be  in  writing,  and  de- 
livered to  the  valuer,  and  served  upon  the  person  objected  to.  The  I 
claims  will,  at  a  subsequent  meeting,  be  heard  and  determined  by  the 
valuer,  subject  to  appeals  to  the  commissioners,  and  thence  to  the 
courts  of  law.  The  claims  being  settled,  the  valuer  allots,  draws  up 
a  report  and  a  map  detailing  his  allotments  (f)  and  deposits  them  fori 
inspection.  An  assistant  commissioner  holds  an  appeal  meeting,  to 
hear  objections  to  this  report ;  and  after  such  objections  have  been! 
disposed  of,  the  valuer,  under  the  direction  of  the  commissioners,! 
draws  up  and  signs  his  a^yard,  which,  when  confirmed  by  the  com-| 
missioners,  becomes  a  conclusive  document  (g). 
Decisions.,  An  award  under  an  inclosure  act  has  been  construed  to  be  in  the) 

nature  of  a  parliamentary  declaration,  rather  than  of  a  common  lawl 
conveyance  (A) ;  but  it  has  notwithstanding  been  held,  that  the  legall 
freehold  of  the  inclosed  land  does  not  pass  to  the  party  to  whom  it  is 
allotted   until   the  execution  and   publication  of  the   award  {i).     Scl 
tithes  are  not  extinguished  by  an  allotment  in  lieu  of  them  before  thfl 
award  is  executed  (k).     Where  commissioners,  under  an  inclosure  act 
made  an  allotment  to  J,  S.,  who  shortly  afterwards  conveyed  all  hijj 
lands  to  trustees  for  payment  of  certain  debts  and  incumbrances :  1' 
was  held,  that  the  allotment  passed  by  the  conveyance,  although  th(| 
commissioners   did  not  make   their  award   until   three  years  after 

(d)  Such  acts  are  now  very  numerous  ;  hotham  v.  Wilson,  30  L.  J.,  Q.  B.  49;  8  H 
for   recent    instances    see    23    &    2i    Vict.  L.  C.  362;  (>  Jur.  N.  S.  9(J5.  [ 
CO.  17,  55;   24  &  25  Vict.  cc.  1,  38.                         ( g^  G.  Wingrove  Cooke  on  Inclosurci 

(e)  Grubb  v.  Inclosure  Commissioners  for  TJ — 79  (3rd  ed.). 
England,  9  C.  B.,  N.  S.  G12  ;  30  L.  J.,  C.  P.  {h)  Johnson  v.  Hodgson,  8  East.  38. 
155  ;  affirmed  on  appeal,  10  W.  R.  92.  {i)  Farrer  v.  liiUing,  2  B.  &  A.  171 ;  Di 

(/)   lie  may  sometimes  allot  the  surface       d.  Harris  v.  Saunders,  5  A.  &  E.  664;  1  N' 
to  A.,  and  tlie  mines  thereunder  to  B.,  with       &  P.  119. 
liberty  to  win  and  work  tlie  same ;  Row-  {k)  Ellis  v.  Arncson,  5  B.  &  A.  47. 
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wards  (/).  Where  no  special  provision  is  made  to  the  contrary,  the  Chap.  XV. 
allotments  are  freehold  {m).  But  where,  by  an  inclosure  act,  waste  ^^'^^'  ^' 
lands  of  a  manor  were  to  be  allotted  in  certain  proportions ;  and  a 
part  of  the  waste  was  not  portioned  out  in  the  award  of  the  commis- 
sioners ;  it  was  held,  that  the  freehold  of  such  land  remained  in  the 
lord  of  the  manor  (;i).  Where  a  lease  was  made  of  a  farm,  and  also 
of  certain  allotments  of  common,  inclosed  under  an  act  which  con- 
tained the  usual  clauses  empowering  the  commissioners  to  distrain,  or 
enter  and  take  the  rents  and  profits  on  failure  of  the  owner  of  the 
land,  to  whom  the  allotments  were  parcelled  out,  paying  his  propor- 
tion of  the  expenses  of  the  act;  and  the  question  was  who  should  de- 
fray such  expense,  and  the  expense  of  fencing  such  allotments  ;  it  was 
ruled,  that  such  expenses  were  to  be  borne  by  the  landlord.  Lord  El- 
lenborough,  C.  J.,  observing,  that  "  the  act  gives  the  commissioners 
power  to  oust  the  tenant  from  his  occupation ;  and  when  a  power  is 
to  oust  the  tenant  of  the  rents  and  profits,  there  the  tenant  may  pay 
in  his  own  discharge,  and  for  the  redemption  of  the  land"  (o).  Tres- 
pass will  not  lie  against  inclosure  commissioners  to  try  the  validity  of 
a  rate  made  by  them— the  party  prejudiced  by  any  such  rate  should 
ajipeal  to  the  sessions  {jt).  An  indictment  will  not  lie  for  the  non- 
upair  of  a  private  road  set  out  under  an  inclosure  act  {q).  But  where  ' 
the  commissioners  set  out  "  one  public  bridle  road  and  private  car- 
riage road  "  for  the  use  of  certain  named  individuals,  and  to  be  at  all 
times  repaired  by  them,  the  parish  may  be  indicted  for  not  doing- 
such  repairs  as  are  necessary  for  the  public  bridle  road  (r).  A  public 
road  or  footway  cannot  be  stopped  under  an  inclosure  act  without  an 
order  of  two  justices  is).  But  a  private  footway  may  be  extinguished 
under  the  inclosure  acts,  without  another  being  substituted  it). 


Sect.  2. — Right  of  Way. 
(a)   Private  Ways. 
A  private  right  of  way  is  a  mere  easement  over  the  soil  of  another,  Nature  of 
and  not  an  interest  in  the  land  itself (w).     The  presumption  that  the     'S>'so      ay. 
soil  of  a  road,  usque  ad  medium  jiluni  vice,  belongs  to  the  owners  of 
the  adjoining  lands  applies  equally  to  a  private  as  to  a  public  road  (u). 
A  private  way  may  be  either  a  footway,  a  horseway,  or  a  cartway  (.r). 
It  is  susceptible  of  almost  infinite  variety,  according  to  tha  extent  of 

(/)  Doe  d.  Dixon  v.  fVillis,  3  Moo.  &  P.  (r)  Reg.  v.  Inhabitants  of  Cricklade,    19 

->■  L.  J.,  M.  C.  1G9. 

(to)  Revell  v.  Joddrell,  2  T.  R.  415  ;  Doe  (s)    Logan   v.   Burton,   5    B.   &   C.  513; 

1.  Lowe  V.  Davidson,  2  M.  &  S.  175-  Ilarber  v.  Rand,  9  Price,  58. 

(n)  Packe  v.  Mee,  9  W.  II.  335,  Q.  B.  (O   tVhite  v.  Reeves,  2  B.  Moo.  23. 

(o)    Smith   V.    Pearce,   Sitt.    at   Guildhall  (a)  Godleu  v.  Frith,  Ye\v.  ISi^ ;  Hewlins  v. 

'!"ter  M.  T.  43  Geo.  3.  Shippam.  5  B.  &  C.  221 ;  7  D.  &  R.  783. 

!  p)  Bonnell  v.  Beighton,    5   T,   R.    182;  (v)   Holmes  \.  Bcllingham,    7  C.  B.,  N.  S. 

le  ante,  444  (a),  449.  329  ;  29  L.  .!.,  M.  C.  132. 

{q)  Rex  V.  Richards,  8  T.  R.  C34.  (j)  Co.  Lit,  5G  a  ;  Gale,  292  (3rd  ed.). 
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RIGHT  OF  WAY. 


Chap.  XV 
Sect.  2. 


the  grant,  express  or  implied,  and  of  the  user  where  no  deed  is  pro- 
duced (y).     Thus,  it  may  exist  for  agricultural  purposes  only  (2:);  or 
for  the  carriage  of  coals  only  (a) ;  or  for  the  carriage  of  all  articles 
except  coals  (i).     A  right  of  way  for  carts  and  carriages  does  not  ne- 
cessarily include  a  right  of  way  for  horned  cattle  ;  but  the  extent  of 
the  right  is  a  question  for  the  jury  upon  the  evidence  of  user,  &c.  (c). 
So  proof  of  user  of  a  way  for  farming  purposes  does  not  necessarily 
prove  a  right  of  way  for  the  purpose  of  conveying  coal,  the  produce  of 
a   mine  lying  under  the  defendant's  land  ((/).     So,  proof  of  a  right 
of  way  for  the  purpose  of  carting  timber  will  not  support  a  plea  of 
right  of  way  for  all  carts,  carriages,  horses,  and  on  foot ;  or  even 
amount  to  proof  of  any  one  of  those  rights  taken  separately,  so  as  to 
admit  of  the  vei'dict  being  entered  distributively  (e).     So  a  reservation 
in  a  lease  of  a  right  of  way  on  foot  and  for  horses,  oxen,  cattle  and 
sheep,  does  not  include  a  right  to  lead  manure  (/).     Where  premises 
are  demised  or  conveyed  "  with  a  right  of  way  thereto"  it  may  be  a 
question   for  the  jury  what  is  a   reasonable  use  of  such   right (<7). 
Where  a  right  of  way  was  expressed  to  be  "  through  the  gateway"  of  ij 
the  plaintiff  (which  gateway  led  to  other  premises  of  the  plaintiff), 
and,  at  the  time  of  the  lease,  carts  could  come  in  to  load  and  unload 
and  turn  round  and  go  out  again,  but  through  alterations  of  the  pre- 
mises  could    not   now   do   so    without   slightly   trenching   upon   thci 
plaintiff's  premises  :  held,  that  in  the  reasonable  use  of  the  right  of 
way  the  defendants  had  a  right  to  do  this,  and  that  what  was  a  rea- 
sonable user  was  for  the  jury  (^).     It  is  sufficient  prima  facie  prfr-j 
sumptive  proof  of  a  prescription  ibr  a  general  easement,  as  a  right  of  I 
way  for  all  purposes,  to  show  the  actual  exercise  of  the  right  for  moref 
than  twenty  years  for  all  the  purposes  to  which  the  use  or  enjoyment! 
of  the  premises  at  different  times  required  its  exercise;  although  for' 
some  of  those  purposes  it  appears  that  it  was  first  used  within  that 
period.     And  hence  where  a  right  of  way  was  pleaded  for  cattle  and 
carts,  and  it  appeared  that  the  right  had  been  used   for  cattle  fori 
more  than  twenty  years,  and  had  for  the  first  time  been  used  for  cartsj 
within  that  period,  on  the  first  occasion  which  had  arisen  requiringj 
its  use  in  that  manner  :  held,  that  the  evidence  was  enough  to  goj 
to  the  jury,  as  raising  a  presumption  that  the  right  had  existed  to  the 
general  extent  to  which  it  was  claimed,  although  it  had  not  beenj 
exercised  for  a  period  so  long  as  in  itself  to  create  a  presumption  (A). 


(y)  Gale,  291  (3rd  ed.). 

(z)  Reignolds  v.  Edwards,  W'illes,  282; 
Juchson  V.  Stacei/,  Holt,  N.  P.  C.  455  ;  Eng- 
landx.  Wall,  10  M.  &  W.  G[)!). 

(a)  Jveson  v.  Moure,  3  Ld.  Raym.  291  ; 
1  Salk.  15. 

{h)  Marquis  of  Stafford  v.  Coytiey,  7  B.  &  C. 
257  ;  Jackson  v.  Staceij,  Holt,  N.  P.  C.  455. 

(c)  Ballard  v,  Dyson,  1  Taunt.  279  ;  Gale, 
294. 


Iligginson, 


4   M.  &  W 


{d)    Cowling   V. 
245 ;   Gale,  305. 

(e)  Iligham  v.  Rabett,  5  Bing.  N.  C.  622 
7  Scott,  827  ;  Gale,  306. 

if)  Brunton  v.  Hall,  1   Q.  B.  792;  1  G| 
&  b.  207  ;  Gale,  30G. 

(g)  Hawkins  v.  Carbines,  21  L.  J.,  Exchj 
44. 

(/i)  Dare  v.  Hcathcote,  25  L.  J.,  Exch| 
245;  26  id.  164. 
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\      A   right  of  way  may  be  claimed  by  user  for  [20  or  40]  years,     Chap.  XV. 
pursuant  to  2  &  3  Will.  4,  c.  71,  s.  2  (z) ;  or  by  prescription  from  time       ^^'^^'  ^' 


[immemorial  (^),  or  by  express  or  implied  grant  (lost  or  not  lost)(Z),  How  claimed. 

land  sometimes  by  custom  (m).     If  a  particular  class  of  persons  use  a 

I  pathway,  and  the  owner  does  not  interrupt  the  user  for  some  private 

I  reason  not  communicated  to  the  persons  using  the   path,  a   public 

right  of  way  is  gained  by  the  user  after  a  lapse  of  twenty  years  (n). 

AVhere  the  owners  and  occupiers  of  a  particular  close  or  farm  have 

jimmemorially  been  used  to  cross  a  particular  piece  of  land,  a  right  of 

way  is  created  by  the  immemorial  usage  which  supposes  an  ancient 

grant;  and  in  pleading  such  a  right  of  way,  it  is  not  necessary  to 

idescribe  all  the  closes  intervening  between  the  two  termini  (o). 

By  the  Prescription  iVct  (2  &  3  Will.  4,  c.  71),  sect.  2,  "  No  claim  2  &  3  Will.  4, 
which  may  be  lawfully  made  at  common  law,  by  custom,  prescrip-  ciaimsto^iiiglit 
tion  or  grant,  to  any  way  or  other  easement,  or  to  any  watercourse,  ofWay,  &c. 
or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over  or  from  feated  aftc^ 


tcr 


lany  land  or  water  of  our  said  lord  the  king,  his  heirs  or  successors,  or  Twenty  Years' 

I     •  1      p    1       T\       1  r  T  Enjoyment  by 

bemg  parcel  of  the  Duchy  or  Lancaster  or  of  the  Duchy  of  Cornwall,  showing  only 
ir  being  the  property  of  any  ecclesiastical  or  lay  person,  or  body  cor-  ^'"''  ^"'""m 
borate,  when  such  way  or  other  matter  as  herein  last  before  men- 
ned  shall  have  been  actually  enjoyed  by  any  person  claiming  right 
hereto  without  interruption  for  the  full  period  of  twenty  years  shall  be 
lefeated  or  destroyed  by  showing  only  that  such  way  or  other  matter 
.vas  first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years; 
jut  nevertheless  such  claim  may  be  defeated  in  any  other  way  by  After  Forty 
\ hich  the  same  is  now  liable  to  be  defeated ;   and  where  such  way  or  ^^^^  tli""'''^' 
ither  matter  as  hereinbefore  last  mentioned  shall  have  been  so  enjoyed  ^^'g^'^  t"  '"^ 
IS  aforesaid  for  the  full  period  oi  forty  years,  the  right  thereto  shall  less  hadby 
je  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the  *;"o"s^'»'  °'"  . 

^  ^  Agreement  in 

;ime  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  Writing, 
nade  for  that  purpose  by  deed  or  writing"  (p). 
The  mode  of  declaring  on,  or  pleading  rights  acquired  under  this  How  pleaded, 
■t,  and  of  replying  thereto,  and  the  evidence  in  support  thereof  gene- 
ally,  have  been  already  stated  {q).     The  enjoyment  of  a  way  or  other 
asement  under  this  act  means  a  continuous  enjoyment  as  of  right,  for 
wenty  (or  forty)  years  next  before  the  commencement  of  the  suit  (r), 
an  easement,  without  interruption  acquiesced  in  for  a  year ;    and 
uch  right  is  defeated  by  unity  of  possession  during  all  or  part  of  the 
'i^riod  of  enjoyment,  though  such  unity  of  possession  has  its  inception 

(0  Bullen  &  L.  PI.  488.  226;  Rouse  v .  Bardin,  1  H.  Blac.351  ;  Jack- 

(k)  Id.  489.  son  V.  Shillilo,  1  East,  381. 

(0  Id.  489;  ante,  578 (<•).  (p)  Sects.   1,  4,  5,  G,  7,  8,  are  stated, 

(w)  Grimslead  y.  Marloive,  i  T.  R.   718,  ante,    578 — 580;    sect.    3    (as    to    lights), 

■il.   Kenyon,  C.  J.  ;  Crabb,  Real  Prop.  ss.  post,  605. 

''"'.  372.  (,)  Ante,  583—587. 

(m)  Reg.  V.  Broke,  1  F.  &  F.  514.  (r)  Ante,  579(/). 

(o)  Simpson  v.  Leulhwuite,  3  B.  &  Adol. 


u. 


/.s" 


600  RIGHT  OF  WAY. 

Chat.  XV.     after   the  completion  of  the  twenty  (or  forty)  years  (s).      Therefore 
— —  where  the  pUiintilf  had  enjoyed  a  way  as  of  right,  and  without  inter- 
ruption from  18U0  to  1855,  when  the  action  was  brought:  held,  tliat 
his  claim  under  the  statute  was  defeated  by  unity  of  possession  from 
1843  to  1853(0-     Evidence  that  during  the  alleged  enjoyment  the 
estates  over  which,  and  the  estates  in  right  of  which,  it  has  been  exer- 
cised, were  held  by  the  same  person,  disproves  the  enjoyment  "as  of 
ri^ht"  and  "as  an  easement;"  the  fact,  therefore,  need  not  be  specially 
replied,  but  it  may  be  proved  under  a  traverse  of  the  enjoyment  as 
alleged  (u)-     An  enjoyment  for  twenty  or  thirty  years  (according  to 
the  nature  of  the  right  pleaded)  may  be  proved   partly  before  and 
partly  after  an  intervening  life  estate,  during  which   the  enjoyment 
continued  (ic).     But  the  period  of  such  life  estate  should  not  be  ex- 
cluded from  the  computation,  unless  the  replication  makes  that  neces- 
sary (x).     The  time   during  which  the  servient   tenement  has  been 
under  lease  for  a  term  exceeding  three  years  is  to  be  excluded  from 
the  computation  of  a  forty  years'  enjoyment,  but  not  from  the  compu- 
tation of  an  enjoyment  for  twenty  years  (y).    The  user  must  be  proved 
to  have  continued  from  year  to  year  during  the  prescribed  period  t^'l 
within  one  year  next  before  the  commencement  of  the  action  (z).     Tft 
support  a  plea  of  a  right  of  way  by  user  for  forty  years,  evidence  may 
be  given  of  user  for  more  than  forty  years  back  (a).     The  user  must 
appear  to  have  been  "  as  of  right,"  and  not  by  stealth  or   permis- 
sion (b),  and  "  as  an  easement,"  and  not  as  an  act  of  ownership  over 
the  alleged  servient  tenement  (c).     The  extent  of  the  right  as  pleaded 
must  be  proved  by  evidence  of  user  for  the  purposes  alleged,  or  some 
separate  and  divisible  part  thereof.     If  a  general  right  of  way  for 
all  purposes  be  pleaded,  it  will  not  be  supported  by  proof  of  a  right 
of  way  to  cart  timber  and  wood;  nor  can  the  issue  be  found  distribu- 
tively  {d).     So  proof  of  a  right  of  way  for  any  other  limited  purpose 
will  not  support  a  more  extensive  right  as  pleaded  {e). 
Private  Ways         A  private  right  of  way  may  be  grounded  on  a  special  permission;  — 
^  "''    ■  as  when  the  owner  of  lands  grants  to  another  a  liberty  of  passing 
over  his  grounds,  to  go  to  church,  to  market,  or  the  like,  in  which 
case  the  gift  or  grant  is  particular,  and  confined  to  the  grantee  alone: 
it  dies  with  the  person,  and  if  the  grantee  quit  the  country,  he  cannot 
assign  over  his  right  to  any  other,  nor  can  he  justify  taking  another 
person  in  his  company.     Under  a  grant  of  a  way  from  A.  to  B.  "  in, 
through  and  along"  a  particular  way,  the  grantee  is  not  justified  in 

(s)   Battishill   V.   Reed,    18    C.    B.    696;  22  L.  J.,  Q.  B.  27 ;  ante,  5S0(g);                   | 

25  L.  J.,  C.   P.   290;   Onleij  v.  Gardiner,  4  (s)  Ante,  586. 

M.  &  W.  196 ;  ante,  581.  («)  Lawson  v.  Langley,  4  A.  &  E.  890. 

(0  Battishill  \.  Reed,  supra.  (/;)  Ante,  581. 

(u)  Clayton  v.  Corby,  2  Q.  B.  813;   2  Cx.  (r)    Ante,  581  (a);   585(c);  supra(«). 

&  D.  1 74  ;  ante,  585  ( c).  ( ,/  )  Hinham  v.  Rahelt,  5  Bing.  N.  C.  622  ; 

(.r)  Rye  v.  Mumford,  1 1  Q.  B.  666.  7  Scott,  827  ;  7  Dowl.  653. 

(I/)  Rulh,  Bart.  v.  S/mnier,  18  Q.  B.  568  ;  {<■)  Ante,  585  (,.r) ;  post,  601. 
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making  a  traverse  road  across  the  same  (/).    The  owner  in  fee  of  land,     Chap.  XV. 

partly  built  upon,  conveyed  to  the  defendant  a  house,  with  a  coach ^^^'    — 

house  and  stable  at  the  back,  and  a  field,  together  with  all  ways,  &:c., 
to  the  house  and  field  belonging,  or  usually  enjoyed  therewith,  with 
free  liberty  of  ingress,  &c.,  for  the  defendant,  with  cattle  and  carriages, 
over  the  carriage  road  and  footpath  leading  to  the  houses,  coach- 
houses and  stables  in  the  occupation  of  A.  and  the  defendant.  Pre- 
vious to  the  time  of  this  conveyance  a  private  road  was  used  for 
carriages,  cattle,  &c.,  from  the  turnpike  road  to  the  defendant's  coach- 
house and  stable,  and  field,  from  which  road  there  was  a  gate  into  the 
field.  The  defendant  afterwards  pulled  down  his  coach-house  and 
stable,  and  built  a  wall  across  the  private  road,  near  their  former  site 
(inclosing  a  portion  of  the  road  which  had  been  conveyed  to  him  in 
fee),  and  he  also  opened  a  gate  at  the  further  corner  of  the- field  into 
the  private  carriage  road,  which  he  used  instead  of  the  former  gate, 
and  drove  cattle  and  carriages  along;  the  road  into  the  field  and  back 
again  :  it  was  held,  that  the  defendant  was  liable  in  trespass,  inasmuch 
us  the  grant,  of  all  ways  to  the  field  belonging  or  usually  enjoyed  there- 
w  ith,  extended  only  to  the  user  of  the  w^ay  as  it  existed  at  the  time 
of  the  grant,  through  the  then  existing  gate,  and  the  express  grant 
was  of  a  right  of  way  to  the  dwelling-house,  coach-house  and  stable 
only  (g).  A  reservation  of  a  right  of  way  "  to  a  stable  and  loft  over 
and  the  space  or  opening  under  the  loft,  and  now  used  for  a  wood- 
liouse,"  does  not  authorize  the  party  to  use  the  way  to  a  cottage  built 
on  the  spot  where  the  loft  and  space  under  was,  there  having  been 
such  an  alteration  in  the  substance  of  the  place  {h).  If  a  right  of 
way  be  granted  to  a  cottage,  and  the  cottage  is  changed  into  a  tan- 
yard,  the  right  of  way  ceases ;  but  if  there  is  a  general  grant  of  all 
ways  to  a  cottage,  the  right  is  not  lost  by  reason  of  the  cottage  being 
altered  (i).  A  right  of  way  for  agricultural  purposes  is  a  limited  and 
qualified  right  of  way,  and  does  not  necessarily  confer  a  right  to  use 
such  a  way  for  general  and  commercial  purposes  (A).  So  a  reservation 
of  a  right  of  way,  on  foot  and  for  horses,  oxen,  cattle  and  sheep,  does 
not  confer  a  right  to  use  it  to  lead  manure  (/).  A  lease  of  lands, 
excepting  the  mines,  with  power  to  work  them,  "  with  free  ingress, 
&c.,  to  and  fiom  the  same,  or  to  or  from  any  other  mines,  quarries, 
lands  and  grounds,  on  foot,  &c.,  and  also  all  necessary  ways,  privileges 
and  powers  whatsoever  for  the  purposes  aforesaid,  and  particularly  of 
laying,  making  and  granting  waggon-ways  in  and  over  the  premises 
demised,"  does  not  give  the  lessor  power  to  grant  wayleaves  for  all 

(/)  Senhousev.  Christian,  1  T.  R.  560.  (i)  Per  Parke,   H.,  in  Ilennirtg  v.  Burnet, 

(g)   Henning    v.    Burttet,   8    Exch.    187;  8  Excli.  192. 
22  L.  J.,  Excli.  79.  (/c)  Jackson   v.  Starcy,   Holt,  455;   Rtig. 

(//)  Allan   V.    Gomme,    1 1    A.   &    E.    759;  nolds  \.  Eritvards,  \\\\\i.'»,  'WL 
3  P.   S;    1).   581;   explained    in   Hennivg  v.  (/)   Biunlon  v.  Hull,  1  Q.  D.  792;    1  G.  & 

Burnet,  8  Exch.  192,  191' ,  Gale,  291,  n.  (c.)  D.  207. 
(.Jrcled.). 
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CiiAT.  XV.     purposes,  but  only  a  limited  power  for  getting  the  excepted  minerals (/). 
bECT.  • .        On  a  grant  of  lands,  excepting  all  mines,  together  with  sufficient  way- 


leave  and  stayleave  to  and  from  the  mines,  the  grantor  cannot  use  the 
wayleave  for  conveying  minerals  got  out  of  adjoining  lands,  being 
part  of  the  same  mineral  field ;  but  his  right  is  not  confined  to  such 
a  description  of  way  as  was  in  use  at  the  time  of  the  grant,  and  there- 
fore may  extend  to  a  railway,  although  the  grant  is  200  years  old  (m). 
Under  a  grant  of  a  free  and  convenient  way  for  the  purpose  of  con- 
veying coals,  among  other  articles,  the  grantee  has  a  right  to  lay  a 
framed  waggon-way  (n).  If  a  man,  upon  a  lease  for  years,  reserve  a 
way  to  himself  through  the  house  of  the  lessee  to  a  back-house,  he 
cannot  use  it  but  at  seasonable  times  and  on  request  (o).  There  being 
two  tenants  of  adjoining  houses  held  under  the  same  landlord,  the 
tenant  of  one  of  the  houses  acquired  a  right  of  way  to  his  vaults 
through  the  adjoining  vaults.  The  landlord  sold  both  properties  at 
one  sale,  with  a  condition  that  they  were  to  be  subject  to,  and  with 
the  benefit,  as  the  case  might  be,  of  all  subsisting  rights  or  easements 
of  way  or  passage,  so  far  as  any  lot  might  be  aftected  thereby :  held, 
that  the  vendor  being  subject  to  no  liability  as  to  right  of  way,  the 
purchaser  of  one  tenement  could  not  enforce  a  right  of  way  as  against 
the  other  (p).  The  acquiring  a  right  of  way  by  the  public  does  not 
destroy  a  previously-existing  private  right  of  way  over  the  same 
line  (q).  The  cesser  of  the  use  of  a  private  way  for  less  that  twenty 
years,  accompanied  by  an  act  clearly  indicative  of  an  intention  to 
abandon  the  right,  is  sufficient  to  destroy  the  easement  (r).  But  a  parol 
agreement  for  the  substitution  of  a  new  way  for  an  old  prescri|)tive 
way,  and  a  consequent  discontinuance  to  use  the  old  way,  afford  no 
evidence  of  an  abandonment  thereof  (s). 
Private  Ways  A  right  of  way  may  also  arise  by  act  and  operation  of  law  :  for  if  a 
oi  Necessity.  ^^^^^^  grant  a  piece  of  ground  in  the  middle  of  his  field,  he  at  the  same 
time  tacitly  and  impliedly  gives  a  way  to  come  at  it(0;  and  the 
grantee  may  cross  the  grantor's  land  for  that  purpose  without  being  a 
trespasser.  And  it  is  the  same  though  the  close  aliened  be  not  totally 
inclosed  by  the  grantor's  land,  but  partly  by  a  stranger's,  for  the 
grantee  may  not  go  over  the  stranger's  land  (m).  So  in  the  case  of  a 
lease,  if  land  be  granted  with  a  way  thereto,  the  way  shall  be  quasi 
appendant  to  it,  and  shall  pass  as  a  matter  of  necessity,  although  not 

(0    Durham    and    Sunderland    R.   Co,    v.  (</)  Duncan   v.  Lonch,  6  Q.  B.   904;  but 

Wallicr,  2  Q.  B.  940;   2  G.  &  D.  326.  see  Reg.  v.  Chorlei/,  12  Q.  B.   515;  cited  8 

(m)  Dand  v.  Kingscute,  G  M.  &  W.  174;  E.  &  B.  37. 

Bislwp  V.  North,   11  M.   &  W.  418;   Side-  (r)  Reg.   v.   Chorley,  12  Q.    B.  515;  12 

bottom  V.  Bostock,  18  Q.  B.  813.  Jur.  822  ;  cited  8  E.  &  B.  37. 

(n)  Senhouse  v.  Christian,  1  T.  R.  560.  (i)  Lovell  v.  Smith,  3  C.  B.,  N.  S.   120; 

io)   Tovilin  V.  Fuller,  1  Vcntr.  48.  Payne  v.  Sheddeii,  1  Moo.  &  11.  3b2  ;   llaky. 

(p)   Daniel  v.  Anderson,  31  L.  J.,  Chanc,  Oldroyd,  14  M.  &  W.  793. 

CIO;    r/V/i/f  V.  /?r«.9,  7  H.  &  N.  722;  31  L.  (/)    Oldficld's   case.   Noy,   123;    2    Roll. 

J.,  Excli.  283;   Scott  v.  Syhes,  2  F.  &   V.  Abr.  GO,  pi.  17. 

191.  («)  2  Roll.  Abr.  60. 
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expressed  in  the  lease,  for  the  land  cannot  be  used  without  \t{x).     Cii.\r.  xv. 

When  the  law  gives  anything,  it  gives  impliedly  whatsoever  is  neces-  ^^^'^'  ^' 

sary  for  enjoying  the  sarae(?/);  therefore  when  one  (even  as  trustee) 
conveys  land  to  another,  to  which  there  is  no  access  but  over  the 
grantor's  land,  a  right  of  way  passes  of  necessity  as  incidental  to  the 
grant  (z) :  so  also,  if  the  owner  of  two  closes,  having  no  way  to  one 
of  them,  but  over  the  other,  part  with  the  latter  without  reserving  the 
way,  it  should  seem  that  it  will  be  reserved  for  him  by  operation  of 
law  (a).  A  lessor  demised  a  messuage,  consisting  of  two  parts,  sepa- 
rated by  intervening  reserved  land,  subjected  only  to  a  specific  right 
of  way  for  the  lessee  to  a  third  building,  for  a  specific  purpose,  which 
reservation,  strictly  interpreted,  would  preclude  him  from  all  access  to 
the  one  part,  which  was  accessible  only  by  crossing  the  reserved  land 
in  one  of  two  directions,  the  one  by  entering  it  from  the  residue  of  the 
demised  premises,  the  other,  and  far  the  more  convenient,  by  entering 
it  from  the  public  street :  it  was  held,  that  the  lessee  was  entitled  to  a 
way  across  the  reserved  land  from  the  public  street  in  that  part  (5). 
By  a  lease  of  a  house  with  all  appurtenances,  a  right  of  way  necessary 
for  the  convenient  occupation  of  such  house  and  previously  enjoyed 
by  the  tenant  will  pass  (c).  So  a  way  of  necessity  will  pass  by  a 
devise  of  a  messuage  or  tenement  (not  mentioning  ways  or  appur- 
tenances), and  such  way  will  be  in  the  Hne  of  way  as  it  existed  at  the 
testator's  death  ;  and  no  other  line  of  way  can  be  substituted  without 
the  devisee's  consent  (cZ).  If  a  way  granted  by  a  lease  cannot  be  used 
by  reason  of  its  passing  over  the  land  of  a  third  person,  and  there  is 
no  other  way  to  the  lessee's  house,  he  is  entitled  to  a  way  of  necessity 
to  the  nearest  highway  by  the  shortest  line  across,  the  grantor's 
land  (e).  A  way  of  necessity  is  limited  by  the  necessity  which  created 
it,  and  when  such  necessity  ceases,  the  right  of  way  also  ceases: 
therefore,  if  at  any  subsequent  period,  the  party  formerly  entitled  to  ^ 

such  way  can  approach  the  place  to  which  it  led,  by  passing  over  his 
own  land  by  as  direct  a  course  as  he  would  have  done  by  using  the 
old  way,  the  way  ceases  to  exist  as  of  necessity  (/").  If  the  origin  of 
a  way  of  necessity  cannot  any  longer  be  traced,  but  the  way  has  been 
used  without  interruption,  it  must  then  be  claimed  as  a  way  either  by 
grant  or  prescription,  or  user  for  forty  or  twenty  years,  according  to 
the  circumstances  of  the  case :  where  the  fact  is,  that  there  existed  at 

(j-)    Beaudly   v.    BrooJc,   Cro.  Jac.    ISO;  born  v.  Jf'isc,  7  C.  &  P.  7*31. 

Crabb,  Real  I'rop.  s.  362.  (c)  Hhidiliffe  v.   Earl  Kinnoiil,  5   Bing. 

(y)  Ilobart,  234.  N.  C.   1  ;   G   Scott,  650;  Pheyscy  v.  f'icari/, 

(z)  Iloivton  V.  frenrson,  8  T.  R.  50.  IG  :\I.  &•  W.  484. 

(a)  Pomfret  v.  Ricroft,   1    Wins.  Saund.  (^d)  Pearson  v.  Spencer,  7  J ur.  N.  S.  ]  195, 
■J ;  Clark  v.  Cogge,  Cro.  Jac.  170  ;   Owen,  Q.  B. ;  in  ll'halley  v.  Thompson,  1  Bos.  &  P. 

i-'2;  Staple  V.  Hei/don,  G  Mod.  1  ;  Cliicliester  371,  the  way  was  not  a  way  of  necessity. 

\.  Lethbridge,  Wi'lles,  72,  note;  Ilvwion  v.  («?)   Osbvm  v.  H'isc,  7  C.  &  P.  7G1. 

I'rcnrson,  8  T.  R.  .lO.  (/)  Holmes  v.  Goring,  and  Same\.  Elliott, 

(b)  Morris  v.   Edgington,   3   Taunt.  24;  2  Bing.  7C  ;  9  Moo.  liiG. 
nVson  V.  Bagshaw,  5  Man.  &  R.  448;   Os- 
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Chap.  XV.  one  period  an  unity  of  possession,  it  must  then  be  claimed  as  a  way? 
^^"-  '^'  by  grant  {(j) ;  but  where  there  has  been  no  unity  of  possession,  and  thej 
way  lias  been  used  immemorially,  it  should  be  claimed  by  prescrip- 
tion!//), or  by  user  for  forty  or  twenty  years.  A  way  of  necessity 
exists  after  unity  of  possession  of  the  close  to  which  and  the  close 
over  which  it  runs,  and  after  a  subsequent  severance ;  therefore,  if  a 
person  purchase  close  A.,  with  a  way  of  necessity  thereto  over  close 
li.  a  strani'-er's  land,  and  afterwards  purchase  close  B.,  and  then  pur- 
chase close  C,  adjoining-  to  close  A.,  and  through  which  he  may  enter 
to  close  A.,  and  then  sells  close  B.  without  reservation  of  any  way, 
and  then  sells  close  A.  and  C. ;  the  purchaser  of  close  A.  shall  never- 
theless have  the  ancient  way  of  necessity  to  close  A.  over  close  B.  (i). 
Where  partition  was  made  between  the  daughters  of  one  in  whom  the 
way  to  a  mill  had  been  extinguished  by  unity  of  possession,  and  the 
mill  and  way  were  assigned  to  one  and  the  land  to  the  other,  it  was 
held,  that  the  way  was  revived  (Ji). 
Ways  under  A  private  estate   act,  enabling  tenants  for  life  to   grant  buildino 

^urs^uaiiT"o^  Icases,  empowered  the  lessors  to  lay  out  and  appropriate  any  part  o 
Act  oi"  Par-  tlic  land  authorized  to  be  leased  as  and  for  a  way,  street,  square 
passage  or  sewer,  or  other  conveniences  for  the  general  improvemen' 
of  the  estate,  and  the  accommodation  of  the  tenants  and  occupiers 
held,  that  exclusive  private  rights  of  way  over  land  so  appropriatet 
for  a  way  might  be  granted  to  particular  lessees,  and  that  tenant: 
under  other  leases  granted  in  pursuance  of  the  powers  of  the  act,  bu 
containing  no  grant  by  deed  of  a  right  to  use  such  ways,  were  no 
entitled  by  the  provisions  of  the  statute  to  use  them  (Z). 

(b)  Disturhance  of  Ways. 

R  -medics  f.  r         Disturbance  of  ways  principally  happens  when  a  person  who  has  ; 

W.Tvs'.  "'"^"^  right  of  way  over  another's  grounds,  by  grant  or  prescription,  or  use 
for  forty  or  twenty  years,  is  obstructed  by  inclosures  or  other  ob 
stacles,  or  by  ploughing  across  it;  by  which  means  he  cannot  enjo; 
his  right  of  way,  or  at  least  not  in  so  commodious  a  manner  as  h 
might  have  done  (m).  Although  the  erection  of  an  obstruction  cause 
no  immediate  damage  to  the  plaintiff  in  his  use  of  a  right  of  way,  ii 
consequence  of  his  own  laches,  yet  if  its  existence  puts  his  title  int 
hazard,  and  prevents  him  from  exercising  his  right  whenever  he  think 
fit  to  resume  it,  he  may  maintain  an  action  (w).  If  this  be  a  way  an 
nexed  to  his  estate,  and  the  obstruction  be  made  by  the  tenant  of  tli 
land,  it  is  a  nuisance  for  which  an  action  on  the  case  may  be  main 

(g)  Wms.  Saund.  323,  n.a.  (I)   White  v.  Leeson,  5    II.  &  N.  53  ;  2 

(/i)   l$ull.  N.  P.  74;   Kcymcr  v.  Sumners,  L.  J.,  Exch.  105. 

cited  3  T.  11.  157.  (m)  3  Blac.  Com.  311. 

(0  Buckbij  V.  Coles,  5  Taunt.  311.  («)  Boivcr  v.  Hill,  1    Bing.   N.  C.  519 

(A)    Bro.    Abr.   Exthiguislnnent,   pi.    15;  1  Scott,  527. 
1  Bos.  &  P.  370,  n. 
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taincd  (p);  but  if  the  right  of  way,  thus  obstructed  by  the  tenant,  be     Chap.  XV. 

only  in  gross  (that  is,  annexed  to  a  man's  person,  and  unconnected  ^^^^'  ^' 

with  his  lands  or  tenements),  or  if  the  obstruction  of  a  way  belongin<'- 
to  a  house  or  land  be  made  by  a  stranger,  it  is  then  in  either  case 
merely  a  disturbance :  for  the  obstruction  of  a  way  in  gross  is  no 
detriment  to  any  lands  or  tenements,  and  therefore  does  not  fall  under 
the  legal  notion  of  a  nuisance,  which  must  be  laid  ad  nocumentum 
liberi  tenementi;  and  the  obstruction  of  it  by  a  stranger  can  never 
tend  to  put  the  right  of  way  in  dispute.  The  remedy,  therefore,  for 
this  description  of  disturbance  always  was  by  an  action  on  the  case  to 
recover  damages.  A  right  of  way,  however,  is  often  contested  in  an 
action  of  trespass  {p).  For  the  want  of  repair  of  or  obstruction  to 
public  highways,  as  that  concerns  the  public,  the  remedy  is  by  in- 
dictment (<7).  Sometimes  such  indictment  is  removed  by  certiorari 
into  the  Queen's  Bench,  and  tried  at  the  assizes,  in  like  manner  as  a 
civil  action  (r).  An  action  may  be  maintained  for  the  obstruction  of 
a  public  footway,  where  the  plaintiff'  has  sustained  special  and  peculiar 
damage  therefrom  beyond  the  rest  of  the  public  (s).  An  owner  of 
land  is  under  no  legal  obligation  to  fence  an  excavation  therein,  unless 
it  is  made  so  near  a  public  road  or  way  as  to  constitute  a  public 
nuisance  (0- 


Sect.  3. —  Other  Easements. 
(a)  Lights. 
The  right  to  the  reception  of  such  light  and  air  as  fall  perpendicu-  Nature  of 

larbj  on  a  man's  land  is  a  natural  right  of  property  incident  to  the  J^'g'''"  *»  .. 
,       ,  ,  o  I       J        J  Light  and  Air. 

land,  and  not  a  mere  easement  over  the  land  of  another:  but  a  rioht 

to  the  reception  of  light  and  air,  without  obstruction,  in  a  lateral  di- 
rection over  the  land  of  another  is  an  easement  (u). 

By  2  (fe  3  Will.  4,  c.  71,  s.  3,  "  when  the  access  and  use  of  light  to  2  cS:  3  Will.  4, 
and  for  any  dwelling-house,  workshop  or  other  building,  shall  have  ThVprescrin- 
been  actually  enjoyed  therewith  (x)  for  the  full  period  of  twenty  years,  tion  Act. 
without  interruption  {y),  the  right  thereto  shall  be  deemed  absolute 

(o)  Bullcn  &  L.,  PI.  251  ;    Corhy  v.  Hill,  31  L. .!.,  Exch.  201  ;  Ilounsell  \.  Smith,  Bart., 

4  C.  B.,  N.  S.  556 ;  27  L.  J.,  C.  P.  31 8.  7  C.  li.,  N.  S.  731  ;  29  L.  J.,  C.  P.  203. 

(p)  Rullen  &  L..  PI.  488— 490  ;   Dand  v.  («)  Gale,  282  (3rd  ed.). 

Kingscofe,  G  M.  &  W.  174  ;  Dawes  v.  Ilaw-  (,r)  The   words   "  as   of  right"   are  here 

'"■«■?,  8  C.   B.,  N.  S.  848;   29    L.  J.,   C.   P.  purposely  omitted  ;   Flight  v.  Thomas,  11  A. 

313  ;  Scott  V.  Si/lces,  2  V.  &  F.  191.  &  E.  695,  Maule,  J.;   Mai/or,  S^-c.  of  London 

(7)    Arch.    PI.   &    Ev.    C.    C.    774—791  v.  Pew^m-ri'  Co.,  2  Moo.  &  R.  409,  Tiiidal, 

('■;'''  ed.).  C.  J.;   Frewen  v.  Phillips,  11  C.   li.,  N.  S. 

_  (r)  R(xv.  Inhabitants  of  nodenham,Covip .  449,454;   Gale,  147  (3rd  ed.). 

78;  R,-fr.  V.  Broke,  1  F.  &  F.  514.  (y)  An  interruption  not  submitted  to  or 

(»)  Blagruve  v.    The  Bristol    Waterworks  acquiesced  in  for  one  vear  counts  as  nothintr, 

Cmpany,  1   H,  &  N.  369;   26  L.  J.,  Exch.  and  does  not  amount"  to  an  "interruption" 

'■  within    the    meaning    of   this  act,  sect.    4, 

(t)    Hfirdrastle  v.   South    Yorkshire   Rail-  ante,  579:   if  commenced   during   the   last 

teay  and  River  Dun  Co.,  4  II.  &  N.  67  ;   28  L.  year  of  the  prcscrihed   period,  and  within 

J-iEx.  139;  Bolchv.  Smith,  7  II.  8i  a.  73();  one  year   next  before   action,   it  will  not 
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Chap.  XV 
Sect.  3. 


Decisions. 


By  Prescrip- 
tion at  C!oin- 
IllOll  J-uw. 


aiul  indefeasible,  any  local  usage  or  custom  (c)  to  the  contrary  not- 
uithstanclini;,  unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given  for  that  pur- 
pose (a)  by  deed  or  writing  "  (b). 

This  section  j)uts  the  right  on  a  simple  foundation,  and  with  the 
simi)lcst  exce])tion  (c).  The  enjoyment  for  the  requisite  period  need 
not  be  adverse  (^).  The  right  may  be  gained  by  user  for  twenty 
years,  although  by  permission  orally  given  (<?):  but  not  by  user  under 
a  consent  or  agreement  by  deed  or  writing  (/).  The  mere  payment 
of  rent  for  the  use  of  lights  is  not  an  "  interruption"  within  the  glean- 
ing of  sect.  4  (c/).  An  user  for  twenty  years  will  create  a  right, 
though  interrupted  by  intervals  of  suspension,  occasioned  by  an  unity 
of  possession,  such  intervals  being  excluded  from  the  computation  {h). 
But  where  the  dominant  and  servient  tenements  Avere  for  sixty  years 
in  the  occupation  of  the  same  person  as  tenant  thereof  respectively : 
it  was  held,  that  no  right  to  light  was  acquired,  the  enjoyment  of  the 
light  during  that  period  not  being  as  an  easement  (i).  Where  two 
houses  were  held  by  different  tenants  under  the  same  landlord  for 
long  terms  granted  and  expiring  at  the  same  time  :  it  was  held,  that 
by  twenty  years'  user  during  such  terms  one  tenant  might  acquire  as 
against  the  other  an  indefeasible  right  to  the  light  (A).  But  whether 
such  right  would  continue  as  against  the  landlord  or  his  assigns  after 
the  expiration  of  the  terms  may  be  doubted  (Z).  An  user  for  nineteen 
years  and  a  fraction  gives  an  inchoate  right,  which  cannot  be  defeated 
by  any  subsequent  interruption  within  one  year  next  before  action  (7/0; 
but  in  such  case  the  full  period  of  twenty  years  should  be  allowed  to 
elapse  before  the  commencement  of  any  action  for  disturbance  of  the 
right ;  and  the  action  must  be  brought  before  the  interruption  has 
continued  for  one  year.  Where  windows  were  shown  to  have  existed 
twenty  years,  it  was  held  that  proof  that  they  did  not  exist  twenty- 
two  years  before  the  obstruction  was  insufficient  to  defeat  the 
action  (w). 

Before  the  above  act  the  right  to  lights  was  obtained  by  an  express 


defeat  the  right ;  Flight  v.  Thomas,  11  A.  & 
E.  r>88  ;  3  P.  &  D.  442  ;  7  Dowl.  741  ;  S.  C. 
(in  error),  8  CI.  &  F.  231  ;   1  West,  671. 

(at)  This  destroys  the  custom  of  the  city 
of  London  to  build  on  ancient  foundations 
to  any  height,  notvvitlistanding  the  obstruc- 
tion of  ancient  liglits  ;  Sailers'  Co.  v.  Jai/, 
3  Q.  B.  109;  2  G.  &  D.  414;  Merchant 
Tailors'  School  v.  Truscott  (in  error),  11 
Exch.  855;   25  L.  J.,  Exch.  173. 

(«)  Bridges  v.  Dlanehard,  1  A.  &  E.  536  ; 
lllaiichard  v.  Bridges,  4  A.  &  K.  176. 

{I))  The  other  sections  of  this  act  are 
stated,  ante,  578—580,  599. 

(c)  Per  Coleridge,  J.,  in  Mcrchnnt  Tai- 
lors' School  V.  Truscott  (in  error),  11  Exch. 
863. 

((/)  Tickle  V.  Brown,  4  A.  &  E.  369,  ante, 


581  (y). 

(e)  Mat/or,  Sic.  of  Loudon  v.  Pewtercrs' 
Co.,  2  Moo.  &  R.  409. 

(/)  Sect.  3,  supra. 

{g)  Ante,  579  ;  Plasterers'  Co.  v.  Parish 
Clerks'  Co.,  6  Exch.  630. 

(/()  Thomas  v.  Thomas,  2  C.,M.  &  11.  34; 
5  Tyr.  804. 

(i)  Harbidge  v.  Warivick,  3  Exch.  552. 

{!()  Frewcn  v.  Phillips  (in  error),  11  C.  B., 
N.  S.  449. 

(0  Daytiel  v.  Anderson,  31  L.  J.,  Chanc. 
610;  While  V.  Bass,  7  II.  &  N.  722  ;  31  L. 
J.,  Exch.  283;  post,  608  (a). 

(m)  Flight  V.  Thomas,  1 1  A.  &  E.  688; 
3  P.  &  D.  442;  7  Dowl.  741  ;  S.  C.  (in 
error),  8  CI.  &  Fin.  231  ;   1  West,  671. 

(«)  Penwarden  v.  Ching,  Moo.  &  M.400. 
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or  implied  grant,  or  covenant  in  the  nature  of  a  grant,  by  the  owner     Chap.  xv. 
of  the  servient  tenement  not  to  obstruct  the  hghts  in  the  dominant  '— — 


tenement,  and  which  created  a  sort  of  negative  servitude  "  ne 
facias'\o).  Proof  of  uninterrupted  enjoyment  of  lights  for  twenty 
years  and  upwards  amounted  to  prima  facie  evidence  of  such  right  (^^). 
The  right  was  acquired  by  mere  user,  and  might  have  been  forfeited 
by  non-user,  though  for  less  than  twenty  years,  unless  an  intention 
was  manifested  when  the  non-user  commenced  to  resume  the  right 
within  a  reasonable  time  {q).  Where  lights  were  put  out,  and  en- 
joyed without  interruption  for  above  twenty  years  during  the  occupa- 
tion of  the  opposite  premises  by  a  mere  tenant :  held,  that  neither  the 
landlord  nor  his  succeeding  tenant  was  concluded  by  such  user  (r). 
So  where  lights  had  been  enjoyed  for  more  than  twenty  years  over 
adjoining  land,  which  within  that  period  had  been  glebe  land  (s). 

It  is  a  maxim  of  law,  that  no  man  shall  derogate  from  his  own  By  Modem 
grant  {t) ;  and  this  applies  to  all  persons  claiming  through  or  under  ""^'  '^^  '^^"*' 
him(M).  Therefore  a  right  to  lights  may  sometimes  be  acquired, 
without  an  express  grant  thereof,  in  much  less  time  than  twenty  years. 
Thus  where  the  plaintiff  derives  his  title  to  the  windows  from  the 
defendant  who  obstructs  them,  or  from  any  person  through  whom 
the  defendant  claims  {x).  Where  A.  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  newly-made  lights,  and  also  pos- 
sesses the  adjoining  land,  and  he  afterwards  sells  the  house  to  B., 
neither  A.  nor  any  person  claiming  the  adjoining  land  through  or 
under  him  can  lawfully  obstruct  B.'s  lights  (.t).  Where  the  owner  of 
a  house  divided  it  into  two  tenements,  and  demfsed  one  of  them  to 
B.:  it  was  held,  that  B.  was  liable  to  an  action  for  obstructing  win- 
dows in  the  house  at  the  time  of  the  demise,  although  of  recent  con- 
struction, and  though  there  was  no  stipulation  against  the  obstruc- 
tion iy).  But  where  E.  being  seised  in  fee  of  a  house  and  also  of  land 
adjoining,  granted  in  1855  a  building  lease  of  the  land  to  trustees  for 
ninety-nine  years,  and  in  the  following  year  he  conveyed  the  fee  in 
the  same  land  to  them.  In  1857,  E.  conveyed  the  house  in  fee  to  G  , 
under  whom  plaintiff  became  entitled  to  possession  of  the  house  : 
defendant  subsequently,  with  the  authority  of  the  trustees,  built  on 
the  land  conveyed  to  them,  so  as  materially  to  obstruct  the  light  and 
air  which  for  upwards  of  twenty  years  had  come  to  plaintiff's  windows: 

(o)  Gale,  282  (3rd  edit.)  ;  Penwarden  v.  {u)  Doe  d.  Gaisford  v.  Stone,  3  C.  B.  176  ; 

Chlng,  Moo.  &  M.  400.  Compton  v.  Richards,  1    Price,  27  ;   Couls  v. 

(p)  Cross  V.  Lewis,  2  B.  &  C.  C86 ;   4  D.  Gorham,  1  Moo.  &  M.  396;   Glave  v.  Hard- 

&  R.  234 ;  Moore  v.  Rawson,  3  B.  &  C.  332  ;  ing,  27  L.  J.,  Exch.  286. 

5  D.  &  R.  234.  {x)  Palmer  v.  Fletcher,  1   Lev.  122;   Cox 
(q)  Afoore\.Rawson,Z  B.&C.  332;   5  D.  v.   Matthews,    1    Vcutr.    237;    Ro^euvll    v. 

6  R.  234.  Pryor,  6  Mod.  116,  Holt,  C.  .1.  ;   Compton  v. 
(r)  /)a;ire;  V.  A'ori/j,  1 1  East,  372  ;  Rex  v.  Richards,   1    Price,  27;     Couts   v.   Gorham, 

Barr,  4  Camp.  10.  1  Moo.  &  M.  396  ;  Swansbnroiigh  v.  Coveti- 

(?)  Barker  v.  Richardson,  4  B.  &  A.  579.  tnj,   9    Bing.    305  ;    Btanchard    v.   Bridges, 

(0  2  Preset.  Conv.  42  ;  Cole   F;jcc.  221  ;  4  A.  &  E.  176  ;   5  N.  iS:  M.  567. 

Siraiisioroiigh   v.    Covcntrt/,    9    Bing.    3U9  ;  (if )  Riiic re  "v,  Buwcn,  liy.  Hi  hloo.  2i. 

Aulton  V.  Atkins,  18  C.  D.  249. 
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CiiAr.  XV.  defendant  did  not  build  according  to  a  plan  contained  in  the  building 
^^^"^^  ^'  lease,  but  according  to  a  dilferent  plan  sanctioned  by  the  trustees. 
Had  he  built  according  to  the  plan  in  the  lease,  the  light  and  air 
coming  to  ])laintiff's  windows  would  have  been  obstructed,  but  not  to 
the  same  extent.  Down  to  the  time  of  the  building  lease  there  had 
never  been,  so  far  as  could  be  traced,  any  severance  either  in  the  title 
to  or  possession  or  occupancy  of  the  land  and  house,  but  they  had 
been  occupied  and  used  together  by  the  proprietors  for  upwards  of 
fifty  years  :  it  was  held,  that  the  plaintiff  had  no  right  of  action 
against  the  defendant  for  obstructing  the  light  and  air  coming  to  his 
windows  (z). 
How  Lost—  Alterations  in  windows  by  merely  enlarging  them,  without  chang- 

by  Alterations,  jjjg.  ^jjgjj.  character  or  position,  do  not  destroy  the  right  to  light  and 
air  through  that  part  of  the  aperture  which  is  old  (a).  But  an  altera- 
tion in  the  position  of  windows,  by  re-erecting  them  in  another  place,  a 
little  forward  or  a  Httle  back,  near  to  where  the  former  ones  were, 
generally  suspends,  if  it  does  not  destroy,"the  right  {b).  An  alteration 
of  the  mode  of  framing  and  glazing  a  window  is  not  such  an  altera- 
tion in  the  mode  of  enjoyment  as  will  justify  an  obstruction  (c). 

Where  the  owner  of  the  dominant-  tenement  has  exceeded  the 
limits  of  his  admitted  right  to  the  access  of  light  and  air  either  by 
enlarging  or  altering  an  ancient  window,  or  opening  an  additional 
one,  and  has  thereby  put  himself  into  such  a  position  that  the  excess 
cannot  be  obstructed  by  the  owner  of  the  servient  tenement  without 
at  the  same  time  obstructing  the  admitted  right,  no  action  can  be 
maintained  for  the  latter  obstruction,  because  it  was  unavoidably 
caused  by  the  exercise  of  the  right  of  the  owner  of  the  servient  tene- 
ment to  obstruct  the  excess  (<^).  If  upon  the  new  or  altered  windows 
being  so  obstructed  the  owner  of  the  dominant  tenement  stops  them 
up  and  restores  the  old  ones  to  their  original  state,  and  then  requires 
the  owner  of  the  servient  tenement  to  remove  the  obstruction,  it  seems 
doubtful  whether  an  action  will  lie  for  not  removing  it,  and  continuing 
the  obstruction  after  the  cause  of  its  erection  had  been  removed  (e). 
I5y  Non-nser,  A  right  to  light  Under  2  &  3  Will.  4,  c.  7],  s.  3,  may  be  lost 
niciit. '  "  ^y  blocking  up  the  windows  for  one  year,  and  discontinuing  to 
use  them  during  that  period :  but  a  common  law  right  to  light  is 
not  so  readily  determined.     It  may  be  lost  by  twenty  years'  non- 


(z)   White  V.  Bass,  7  H.  &  N.  722;  31  L.  J.,  Q.  B.  219;   IliUcJdnson  v.  CopestakeA 

L.  J.,  Exch.283;  and  see  Dnniel  v.  Jiider-  8  C.   B.,  N.  S.   102;   9   Id.  863;  31    L.  J.,| 

son,  31  L.  J.,Ch.inc.  610  ;  ante,  606  (0-  C.  P.   19;   Wilson  v.  Townend,  1   Drew.  &■ 

(a)   Chandler  v.  Thompson,   3  Camp.  80;  Sm.   324;    30   L.   J.,  Chanc.   25;    6  Jur., 

Garrett.x.  Sharp,  3  A.  &  E.  325  ;   lilaiirhard  N.  S.  1109. 
V.  Bridges,  4  A.  &  E.  191,  192  ;  5  N.  cS:  M.  (c)   Turner  v.  Spooncr,  30  L.  J.,  Chanc.  j 


567  ;  but  see  contra,  jjcr  Pollock,  C.  B.,  in  801  ;   Gale,  284,  n. 
Cawhvcll  V.  Rwisell,  26  L.  J.,  Exch.  3  !•,  36  ;  {d)  Jones  v.  Taplinq,  1 1  C.  B.,  N.  S.  283  ; 

Biillcn  &  L.  PI.  204,  n,  [a).  Binches  v.  Push,  id.  324. 
(i)  Reiishaw  \.  Dean,  18  Q.   B.  112;   21  (c)  Jones  v.  Tapllng,  supra. 
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user(/).     It  may  also  sometimes  be  lost  by  an  abandonment  of  the     Chap.  xv. 

right  for  less  than  twenty  years,  provided  the  jury  find  that  the  party  ~ — 

thereby  manifested  an  intention  of  permanently  abandoning  his  right 
to  the  light,  or  that  the  lights  had  been  kept  so  closed  as  to  lead  the 
owner  of  the  adjoining  land  to  alter  his  position,  in  the  reasonable 
belief  that  the  lights  had  been  permanently  abandoned  (g).  It  seems 
doubtful  whether  the  manifestation  of  an  intention  to  abandon  the 
lights  communicated  to  the  owner  of  the  adjoining  land  would  destroy 
the  right,  until  such  owner  altered  his  position,  and  incurred  expense 
or  loss  in  reliance  thereon  (g).  But  an  abandonment  is  effectual 
when  communicated  and  acted  on  (h). 

Either  the  tenant  in  possession  or  the  reversioner  may  sue  for  an  Declarations 
obstruction  to  lights  (i).  In  an  action  by  the  reversioner  the  declara-  LWits.'^"^  "^ 
tion  is  sufficient,  if  it  show  an  obstruction  which  may  operate  injuri- 
ously to  the  reversion,  either  by  its  being  of  a  permanent  character 
or  by  its  operating  in  denial  of  the  right  (J),  it  should  expressly  allege 
that  the  plaintiff  was  thereby  injured  in  his  reversionary  estate  (Zs). 
The  plaintiff,  whether  tenant  or  reversioner,  may  maintain  repeated 
actions,  so  long  as  the  obstruction  continues  (/).  The  plaintiff  may 
claim  a  writ  of  injunction  if  notice  to  that  effect  be  indorsed  on  the 
writ  of  summons  {m). 

When  a  right  to  light  is  relied  on  as  a  defence,  it  may  sometimes  Pleas. 
be  advisable  to  plead  it  not  only  by  user  for  twenty  years,  pursuant 
to  2  &  3  Will.  4,  c.  71,  s.  3  (n),  but  also  by  grant  (lost  or  not  lost), 
especially  where  the  right  is  disputed  by  reason  of  non-user  or  of  an 
alleged  abandonment  (o).  An  implied  grant  should  be  pleaded  in  the 
same  form  as  if  the  deed  contained  express  words  of  grant  of  the  right 
claimed  (ju). 

To  prove  a  right  under  the  statute,  there  must  be  evidence  of  a  Evidence, 
continuous  uninterrupted  user  in  each  year  for  twenty  years  next  be- 
fore action  (q),  or  at  all  events  a  user  commencing  more  than  twenty 
years  before  action,  and  continued  without  interruption  to  within  one 
year  next  before  action  (r).  The  issue  is  upon  the  user  and  not  upon 
the  right  (s) ;  but  where  a  grant  is  pleaded  the  issue  is  upon  the  grant 

(f)  Lawrence   v.   Obee,  3    Camp.    514;  M.  &  P.  1.31. 

hrwhi  V.   Upton,   3  T.  R.   1.39;    Cross  v.  (1)  Shadicell  v.  Hutchinson,  2  B.  Si  Ado]. 

Lfwis,  2   B.  &  C.  686;  4   D.  &   R.  234;  97;     Battishill    v.    Reed,   18    C.    B.    696; 

^  Moore  V.  Rawson,  3  B.  &  C.  332;   Lewis  v.  25  L.  J.,  C.  P.  290  ;   Bullen  &   L.  PI.  204, 

Pike,  2  Wins.  Saund.  175  a.  n.  (a). 

(/?)  Stohoe   V.   Singers,   8    E.    &   B.   31  ;  (to)  Post,  610. 

2C,  L.  J.,  Q.  B.  257.  (n)  Ante,  605. 

(/i)  RefT.  V.  Charley,  12  Q.  B.  515,  cited  (o)  Ante,  608. 

s  E.  &  B.  37.  (p)  Ante,  470  (/). 

!i)  Jeffer  v.  Gifford,   4  Burr.   2141.     See  {q)   Lowe  v.  Carpenter,  G  Exch.  825. 

.'.IS  of  Declaration,  Bullen  tt  L.  PI.  20K  (r)  Ante,  606(»n)- 

(j)  Metropolitan  Association,  ^-cw.  Petch,  («)   Duvies   v.    IVillinms,    16   Q.    B.   51-G  ; 

■'  (^  B.,  N.  S.  504 ;  27  L.  J.,  C.  P.  330.  Battishill  v.  Reed,  18  C.  B.  698,  703. 

(fc)  Kidgill  V.  Moor,  9  C.  B.  364  ;  1  L. 
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LIGHTS. 

as  alle<^ed,  and  not  upon  the  user  or  non-user  during  the  last  twenty 
years,  which  is  merely  matter  of  evidence  (t).  ^ 

In  nn  action  at.law  for  obstructing  lights,  the  plaintiff  may  claim  a 
writ  of  injunction  against  a  continuance  of  the  injury  (u) ;  provided 
the  writ  of  summons  be  endorsed  specially  thus: — "The  plaintiff  in- 
tends to  claim  a  writ  of  injunction  to  restrain  the  defendant  from 
obstructing  the  plaintiff's  lights  in  a  messuage  [in  his  possession  or 

in   the   possession   of  E.  F.,  his  tenant],  at ,  in  the  county  of 

(.r).  And  take  notice,  that  in  default  of  the  defendant's  enter- 
ing an  appearance  as  within  commanded  the  plaintiff  may,  besides! 
proceeding  to  judgment  and  execution  for  damages  and  costs,  apply | 
for  and  obtain  such  writ "(?/).    The  writ  of  injunction  must  be  claimed 
in  the  declaration  in  like  manner  as  a  writ  of  mandamus  (z).  \ 

The  Court  of  Chancery  will  sometimes  restrain  by  injunction  the 
erection  of  a  building  which  will  obstruct  the  light  and  air  of  another 
building,  after  a  right  to  such  light  and  air  has  been  acquired  by 
twenty  years'  uninterrupted  user  (a).    But  the  plaintiff  will  be  required 
to  undertake  to  bring  an  action  to  try  his  right  within  one  month  oi 
some  other  limited  time.     Upon  an  application  for  such  injunctior 
there  is  no  necessity  for  the  party  complaining  to  be  in  the  occupatior, 
of  the  house  affected  or  to  have  any  intention  of  occupying  it,  to  en- 
title him  to   the  interference  of  the   court  (b).     A  tenant  under  ar 
agreement   for  a  lease  (not  amounting  to  an  actual  demise)  havinc 
filed  a  bill  in  equity  to  restrain  his  lessor  from  obstructing  ancien 
lights  in  the  premises  comprised  in  the  agreement  but  not  asking  t( 
"lave  the  agreement  specifically  performed,  a  motion  for  an  injunctioi 
was  refused  (c). 

(b)  Watercourses, 
A  watercourse  means  water  flowing  between  banks  more  or  les 
defined.  To  constitute  a  watercourse  in  which  rights  may  exist,  o 
may  be  acquired  by  user  or  otherwise,  the  flow  of  water  must  posses 
that  unity  of  character  by  which  the  flow  on  one  person's  land  can  b 
identified  with  that  on  his  neighbour's  land.  Water  which  squander 
itself  over  an  indefinite  surface  is  not  a  watercourse,  nor  a  proper  sub 
ject-matter  for  the  acquisition  of  a  right  by  user  {d).    But  the  momei; 


(0  Wmd  V,  fVard,  7  Exch.  838  ;  21  L.  J., 
Ex.  3.3  1-. 

(«)  17  &  IS  Vict.  c.  125,  ss.  79-82; 
Jessd  V.  Chaplin,  2  Jur.  N.  S.  931,  Exch. 

(.r)  Or  s(iy  "  situate  and  being  No.  , 

street,  in  the  parish  of ,  [or  in  the 

township  of ],  in  the  county  of  ." 

,'y)  17  &  18  Vict.  c.  125,  s.  70;  Reg. 
Mic.  Vac.  1851',  Form  No.  36. 

(z)  17  &  18  Vict.  c.  125,  ss.  79,  G8;  sec 
the  Form,  Shaw  v.  Slenton,  2  H.  &  N.  858  ; 
Bullen  &  L.  PI,  202. 


(o)  Gooch  V.  Marshall,  1  L,  T.,  N.  S.  21( 
Wood,  V.  C. ;  Arcedeckne  v.  Kclk,  5  Ju 
N.  S.  114,  Stuart.  V.  C. 

(i)  Wilson  V.  Townend,  1  Drew.  &  Sr 
324;  30  L.  J.,  Chanc.  25;  6  Jur.  N.  I 
1109. 

(c)  Fox  V.  Purssell,  3  Sm.  &  Giff.  242. 

(d)  Briscoe  \.  Drought,  11. Ir.  Com.  L.  1 
250;  Raivson  v.  Taylor,  11  Exch.  3()! 
Jiroadbeiit  v.  liamshotlom,  11  Exch.  <iO 
G15;  25L.  J.,  Exch.  115;  Gale,  235,  23 
256.  i 
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the  water  of  a  spring  runs  into  a  definite  channel,  it  constitutes  a      Chap.  XV. 

watercourse  (e).     All  accessions  to  such  stream,  from  whatever  source,  __^flllfl__ 

form  part  of  it  (/).     Where  the  question  at  the  trial  is  whether  there 

is  a  watercourse  or  not,  the  judge  ought,  before  he  leaves  that  question 

to  the  jury,  to  instruct  them  as  to  what  constitutes  a  watercourse  in 

law(^). 

Flowing  water  is  publici  juris,  not  in  the  sense  that  it  is  a  bonum  Nature  of 
vacans,  to  which  the  first  occupant  may  acquire  an  exclusive  right,  ^^^^1  Streams, 
but  that  it  is  public  and  common  in  this  sense  only,  that  all  may  rea- 
sonably use  it  who  have  a  right  of  access  to  it ;  that  none  can  have  any 
property  in  the  water  itself,  except  in  the  particular  portion  which  he 
may  choose  to  abstract  from  the  stream  and  take  into  his  possession, 
and  that  during  the  term  of  his  possession  only  {h).  The  right  to  the 
use  of  flowing  water  is  clear.  Prima  facie  the  proprietor  of  each  bank 
is  the  proprietor  of  half  the  land  covered  by  the  stream,  ad  medium 
filum  aqu(P,  but  there  is  no  property  in  the  water.  Each  proprietor 
of  the  land  has  a  right  to  the  advantage  of  the  sixe^ivcv  flowing  in  its 
natural  course  over  his  land,  and  to  use  the  same  as  he  pleases  for  any 
purpose  of  his  own,  not  inconsistent  with  a  similar  right  in  the  pro- 
prietors of  land  above  or  below ;  so  that  neither  can  any  proprietor 
above  diminish  the  quantity  or  injure  the  quality  of  the  water  which 
would  otherwise  naturally  descend,  nor  can  any  proprietor  throw  back 
the  water,  without  the  licence  or  the  grant  of  the  proprietor  above  (i) ; 
or  a  right  to  do  so  acquired  by  prescription  from  time  immemorial, 
or  by  user  for  [40  or  20]  years,  pursuant  to  2  &  3  Will.  4,  c.  71, 
s.  2  (li).  Every  riparian  proprietor  has  a  right  to  the  reasonable  use  of 
water  flowing  past  his  land,  namely,  for  his  domestic  purposes,  and 
for  his  cattle,  and  this  without  regard  to  the  effect  which  such  user 
may  have  in  case  of  a  deficiency  upon  proprietors  lower  down  the 
stream.  He  has  also  the  right  to  the  use  of  the  water  for  any  other 
purpose,  provided  he  does  not  thereby  interfere  with  the  rights  of 
the  proprietors  either  above  or  below  him(/).  Subject  to  this  condi- 
tion a  riparian  proprietor  may  dam  up  the  stream  for  the  purpose  of 
I  a  mill,  or  divert  the  water  for  the  purposes  of  irrigation  ;  but  he  has  no 
right  to  interrupt  the  regular  flow  of  the  stream,  if  he  thereby  inter- 
feres with  the  lawful  use  of  the  water  by  other  proprietors  and  inflicts 

(e)  Duddenv.  Guardians  of  Glutton  Union,  Acton  v.  Blundell  (in  error),  12  M.  &  W. 

1  H.  &  N.  627  ;  Gale,  236.  348,  349  ;   Tyler  v.  fVilkinson,  4  Mason,  U. 

(/)  JVoodv.lVaud.S  Exch.r-iS;  Gale, 278.  S.  II.  397;  Gale,  191. 

(g)  Briscoe  V.  Drought, 11  Ir.  Com.  L.  R.  (k)  Ante,  599  ;    Drewett  v.  Sheard,  7  C.&c 

250;  and  see  Elliott  v.  South  Devon  Railway  P.  465  ;   Sampson  v.  Hoddinntt,  1  C.  B.,  N.  S. 

Co.,  2  Exch.  725  ;  Reg.  v.  Cottle,  16  Q.   B.  590  ,  3  Id.  596;  Moorev.  IVebb,  1  C.  B.,  N.S. 

•12;  Cdshellv.  Wright,  6  E.  &  B.  891.  673;    Carlyon  v.  Lovering,  1  H.  &  N.  784; 

(h)   PerCur.,  in  Embreyv.  Owen,  6  Exch.  Murgalroyd  v.  Robinson,  7  E.  &  B.  391. 

3G9;    Mason    v.   /////,   3   B.   &    Add.   304;  (I)   Milner  v.  Gilmour,  V2  yioorc  V.C.  C. 

'>  Id.  1  ;  Gale,  196  ;    Id.  211—229.  131  ;   7  W.  R.  328;   33   L.  T.  98  ;   Sampsort 

')  Mason  v.  Hill,  5  li.  Si  A.  1,  24 ;  2  N.  v.  Hoddinott,  1  C.  B.,  N.  S.  590 ;  3  Id.  596  ; 

M.  747;  3   B.   &    Adol.  304;   5  Id.   1;  26  L.  J.,  C.   P.    U8  ;   Embrey  v.  Owen,  6 

'ight  V.  Howard,  1  Sim.  &  Stii.  190,  203 ;  Exch.  353. 
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Chap.  W.     upon  them  a  sensible  injuiy  (w/)-     The  proprietor  of  a  watercourse  ha 

^^'•"^-  ^' u  lij^ht  to  avail  himself  of  its  momentum  as  a  power  which  may  b( 

turned  to  beneficial  purj)oses;  and  he  may  make  a  reasonable  use  o 
the  water  itself  for  domestic  purposes,  for  watering  cattle,  or  even  fo 
irrigation,  provided  it  is  not  unreasonably  detained  or  essentially  di!| 
niiuislu'd  («).     A  riparian  proprietor  has  a  right  to  divert  water  to  ip 
reasonable  extent  for  the  purposes  of  irrigation;   but  the  extent  o 
such  user  must  depend  upon  the  circumstances  of  each  case.     It  mus, 
not  be  such  as  materially  to  prejudice  any  proprietor  below  (o).     If 
riparian  proprietor  unreasonably  detain  the  water  of  a  stream  for  purl 
poses  of  irrigation,  whereby  another  proprietor  lower  down  the  stream  i|. 
deprived  of  the  use  of  the  water  daily  for  several  hoiu's,  until  it  is  to  I 
late  for  him  to  use  it  for  irrigating  his  land,  or  for  any  other  lawff 
and  necessary  purpose,  he  may  maintain  an  action  (p).     A  proprietc, 
of  land  contiguous  to  a  stream  may  as  soon  as  he  is  injured  by  the  d ^ 
version  of  the  water  from  its  natural  course  maintain  an  action  againf' 
the  party  so  diverting  it :   and  it  is  no  answer  to  the  action  that  th 
defendant  first  appropriated  the  water  to  his  own  use,  unless  he  \\t\ 
had  twenty  years'  undisturbed  enjoyment  of  it  in  its  altered  course  (^| 
So  where  the  water  is  improperly  heightened  and  penned,  and  forcer 
back  upon  the  plaintiff's  land  situate  higher  up  the  stream (r).     S, 
where  the  stream  is  heated  or  polluted  with  the  refuse  of  a  mill  cj 
works  higher  up  the  stream  (s).     The  right  to  have  a  stream  flow  it 
its  natural  state,  without  diminution  or  alteration,  is  a  natural  rig,^ 
incident  to  the  property  in  the  land  through  which  it  passes,  and  x\< 
a  mere  easement  {t).     The  owner  of  such  property  has  a  right  to  ha' 
the  stream  come  to   him  in  its  natural   state  in  flow,  quantity  ai 
quality,  and  to  go  from  him  without  obstruction,  upon  the  same  pri 
ciple  that  he  is  entitled  to  the  support  of  his  neighbour's  soil  for  li 
own  land  in  its  natural  state.     Such  a  right  in  no  way  depends  up( 
prescription,  or  the  presumed  grant  of  his  neighbour,  nor  from  pr 
sumed    acquiescence    of  the    proprietors  above  and   below  {u).     I 
grant,  or  by  prescription  from  time  immemorial,  or  by  user  for  forty 
twenty  years,  pursuant  to  2  &  3  Will.  4,  c.  71,  s.  2(y),  a  riparian  pr 

(w)  Milner  v.  Gilmour,  12  Moore  P.C.  C.  3  H.  &  N.  675;  27  L.  J.,  Excli,422,  S.( 

131  ;   7  W.  11.  328;   33  L.  T.  98.  Murgutroyd  v.   Robinson,    7   IL.  &C    15.  3! 

(«)     lilanrliard    v.     Baker,    8    Greenleaf  Magor  \.  Chadivtcic,  \\    A.  &   E.  571  ;  3 

(American   11.)  258;  cited   1  C.   B.,  N.  S.  &    D.  3(J7  ;   Mason  v.  Hill,  3   B.   &   Ai 

(J(H;  also  in  G  Exch.  3()5.  304;  5  Id.  1. 

(o)  Emhreij  v.  Owrn,  6  Exch.  353,  372.  {t)  Embrvy  v.  Owen,  6   Exch.   353,  3( 

(7))   Sampson  v.  Hoddinoit,  1  C.  B.,  N.  S.  Dickinson   v.    Grand  Junction    Canal   Co. 

."JOO,  C12  ;   3  Id.  50() ;   2f)  L.  J.,  C.  P.  118.  Exch.  282,  20!)  ;  Chasemore  v.  Richards,  2 

(7)  Mason  V.  Hill,  5  B.  &   A.   1  ;   2  N.  &  &  N.  I(i8  ;  7  H.  L.  Cas.349  ;  29  L.  J.,  Ex 

M.743;  3B.&  Adol.301;  51d.l;  Galc,211.  81  ;   5  Jur.  N.  S.  873  ;  Rawstron  v.  Ta;/ 

(r)  Saunders  v.  Newman,  1  B.  &  A.  258  ;  11  Exch.  381,  382,  Parke,  B. ;    Tyler  v.  // 

Gale,  205.  Hnson,  4  Mason,  U.  S.  R.  397  ;'  Gale,  : 


■ii 


(s)  Wood  V.  Waud,  3  Exch.  748;   Carlyon       —196. 
V.  Lovering,    1    II.  &   N.   784;    IVhaley  v.  («)  Chase7nore  \.  Richards,  su^ra. 

Laing,  2  II.  &  N.  476  ;  26  L.  J.,  E.xcb.  327  ;  {v)  Ante,  599. 
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prietor  may  acquire  a  right  to  use  the  water  in  a  manner  not  justified 
by  his  natural  right :  but  such  acquired  right  is  an  easement,  and  has 
no  operation  against  the  natural  rights  of  a  landowner  higher  up  the 
stream,  unless  the  user  by  which  it  was  acquired  affects  the  use  that 
he  himself  has  made  of  the  stream,  or  his  power  to  use  it,  so  as  to 
raise  the  presumption  of  a  grant,  and  so  render  the  tenement  above  a 
servient  tenement  (a;).  Nothing  short  of  twenty  years'  undisturbed 
possession  of  water  diverted  from  the  natural  channel,  or  raised  by  a 
weir,  can  give  a  party  an  adverse  right  against  those  whose  lands  lie 
lower  down  the  stream,  and  to  whom  it  is  injurious  ;  a  possession  of 
above  nineteen  years  is  not  sufficient  (y). 

In  a  declaration  for  an  injury  to  a  right  of  watercourse  the  plaintiff  Declaration 
usually  states  his  right  in  general  terms,  without  showing  whether  it 
is  a  natural  right  incident  to  his  property,  or  a  right  acquired  by 
grant,  or  by  prescription,  or  by  user.  He  merely  states  that  he  was 
possessed  of  a  mill  or  of  certain  land,  and  "  by  reason  thereof"  was 
entitled  to  the  flow  of  a  stream  or  watercourse  to  and  through  the 
said  mill  or  land,  and  the  defendant  obstructed  and  diverted  the  water 
of  the  said  stream  or  watercourse  from  the  said  mill  or  land  of  the 
plaintiff(z) ;  or  that  the  defendant  penned  and  forced  back  the  water 
so  as  to  flood  the  plaintiff's  land,  or  whereby  his  banks  were  in- 
jured (a) ;  or  that  the  defendant  diminished  the  force  of  the  stream, 
whereby,  &c.  (&) ;  or  that  the  defendant  heated  or  polluted  the  water, 
&c.  (c).  If  a  man  has  a  watercourse  running  through  his  ground,  and 
erects  a  mill  upon  it,  he  may  bring  an  action  for  diverting  the  stream, 
and  not  say  antiquum  molendinum  (d).  Where  the  plaintiff  claims  a 
right  to  a  flow  of  water  "  by  reason  of  his  possession  of  a  mill,"  but 
proves  a  right  by  reason  of  his  possession  of  the  land,  on  which  the 
mill  has  since  been  erected,  he  is  entitled  to  a  verdict  (e).  Where 
the  plaintiff's  right  is  subject  to  any  exception  or  qualification  that 
should  be  mentioned,  ex.  gr.  "  except  the  first  ten  days  of  every  month 
in  the  year,"  and  showing  a  diversion  at  other  times (y*):  "save  and 
except  at  such  times  and  on  such  occasions  when  it  might  be  reason- 


(*)  Sampson  v.  Hodilinotl,  1    C.  B.,  N.  S. 

590;  3  I.l.  59G  ;  26  L.J.,  C.  P.  148;  ifnghl 

V.  iniliams,  ]    M.  &  W.  77  ;  Murgatroi/d  v. 

Robinson,  7  E.  &  B.   391  ;    Wood  \.  Jt'aud, 

3  Kxch.  778  ;  Greatrex  v.  Hayward.  8  Exc'i. 

291  ;  Carlyon  v.  Leveling,  III.  &  N.  797  ; 

Gale,  189,  238. 
(y)  PrescoU  \.  Pl.illi/js,  cited  6  East,  213, 

ante,  586  ;  but  on  the  latter  point,  see  ante, 

686  (o). 
(«)  Mason  v.  flill,  5  B.  &  Adol.  1  ;   Eaton 

▼.  The  Swansea  Waterworks  Co.,  1 7  Q.  13.  267  ; 
I  Northam  v.  Hurley,  1  E.  &  B.  665  ;   Dndden 

V.  The  Guardians  of  Chitlon  Union,  1  H.  &  N. 

627;    Wliitchrad   v.  I'arLs,  2  II.  iS:    N.  870; 
'  Sampson  v.  Unddinnlln  1  C.   B.,  N.  S.  590  ; 
I  3  Id.  596;  iJullen  &  L.  PI.  24-8. 
I     (a)  Saunders  v.  Newman,  1  B.  &  A.  258  ; 


Williams  V.  Morland,  2    B.   &  C.  910;   ex- 
plained 5  B.  &  Adol.  20,  21  ;  Gale,  208. 

(h)  Btagrove  v.  The  Bristol  Waterworks 
Co.,  1  H.  6c  N.  369  ;   26  L.  J.,  Excli.  57. 

(c)  Mason  v.  Hill,  5  B.  &  Adol.  1  ;  Wood 
V.  Waud.  3  Exch.7+S;  Carlyon  v.  Lovering, 
1  H.  &  N.  784 ;  Whaley  v.  Laing,  2  H.  '& 
N.  476;  3  Id.  675,  901 ;  5  H.  &  N.  480; 
Murgatroyd  v.  Robinson,  7  E.  &  B.  391. 

{'/)  Cox  V.  Matthews,  1  Ventr.  237; 
LutlreWs  case,  4  Co.  11.  86  ;  Gale,  200. 

(e)  Richells  v.  Salwey,  2  B.  it  Adol.  360  ; 
Wood    V.    Waud,   3    Exch.    718;    in    wliicli. 
Franktini  v.  The  Earl  of  Falinuuth,  2  A.  &  E. 
452 ;  6  C.  &  P.  529,  is  explained  and  dis- 
tinfTuislicd.  p.  774. 

(/)  i\orlham  v.  Hurley,  1  E.  &  B.  GC5. 
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Chap.  XV.  able  and  necessary  to  irrigate  or  water  certain  closes  of  the  defendani 
Sectt^S^^  situate  and  beinsr  on  the  southern  side  of  the  said  stream  or  water-:, 
course,  and  near  to  the  same,  with  reasonable  quantities  of  the  watei: 
thereof"  {y).  When  the  plaintiff  is  not  entitled  to  either  of  the  bank; 
or  surface,  but  only  to  coal  mines,  with  liberty  to  use  the  stream  fo: 
colliery  purposes  only,  he  should  declare  accordingly,  and  not  allegi 
his  possession  of  land,  and  that  by  reason  thereof  he  was  entitled, 

&c.  (/i).  \ 

Picas.  A  plea  of  not  guilty  operates  only  as  a  denial  of  the  wrongful  ac 

alleged  to   have  been   committed  by  the  defendant,  but  not  of  thi 
plaintiff's  alleged  right  {i).     That  the  defendant's  act  was  not  wrongfu 
cannot  be  j)roved  under  a  plea  of  the  general  issue,  but  only  that  th 
defendant  did  not  do  the  act  complained  of,  in  such  a  manner  as  t 
injure  the  plaintiff,  supposing  him  to  have  such  right  as  alleged  (A' 
Where  the  act  done  by  the  defendant  has  occasioned  no  damage  t 
the  plaintiff,  nor  violated  his  alleged  right,  the  verdict  on  the  plea  c 
not  guilty  should  be  found  for  the  defendant  (Z).     But  whenever  a 
injury  is  done  to  a  right  the  law  implies  some  damage,  although  n 
actual  perceptible  damage  is  proved  (m).     The  amount  of  any  actuefc 
damage  sustained  must  of  course  be  proved,  otherwise  the  plainti 
will  recover  only  nominal  damages  {Is.),  and  one  or  more  certificate 
for  costs  will  be  necessary.     The  plaintiflt^s  right  as  alleged,  if  in 
tended  to  be  questioned,  must  be  expressly  traversed  (w).      Under 
plea  denying  the  right  as  alleged  a  custom  which  is  inconsistent  wit 
the  enjoyment  thereof  "  as  of  right"  may  be  proved  (o).     Where  th 
defendant  justifies  doing  the  acts  complained  of  under  a  right  of  c 
incident  to  a  watercourse,  he  must  plead  such  right  specially  by  ust 
for  twenty  or  forty  years,  pursuant  to  2  &:  3  Will.  4,  c.  71,  s.  2  (/?) ;  ( 
by  prescription  from  time  immemorial ;  or  by  grant,  lost  or  not  losf 
and  sometimes  it  is  advisable  to  plead  the  right  in  various  ways  (</), 
Replications.         The  plaintiff  must  reply  in  like  manner  as  where  rights  of  commc 

are  pleaded  (r).     It  is  sometimes  necessary  to  new  assign  (s). 
Kviilcncc.  The  evidence  must  be  similar,  mutatis  mutandis,  to  that  in  actioi 

(g)  Embrey  v.  Owen,  6  Exch.  353.  L.  PI.  48.3,  486  ;   Ros.  Ev.  550. 

(/()   Insole  V.  James,  1  H.  &  N.  243;   and  (o)  Magor  v.  Cliadwick,  11  A.  &   E.  57 

see  Frankum  v.Enrl  of  Falmouth,  2  A.  &  E.  3  P.  &  D.  367;   in  this  case  the  jury  neg 

452  ;   G  C.  &  P.  529,  as  explained,  3  Exch.  tived  the  custom. 

774.  {p)  Ante,  584,  599. 

(i)  Reg.  PI.  nil.  T.  1853,  No.  16  ;   Ros.  (7)    Ante,    578;    Sampson   v.    Hnddino 

Ev.  550  (10th  ed.).  1  C.  B.,  N.   S.  590;  3  Id.   596;   26  L. 

{k)   Ihilces  V.  Gnstlin^,  1  Bing.  N.  C.  588;  C.    P.    148;   Drewett  v.  Sheard,  7  C.  & 

Frnyikum  V.  Earl 0/  Falmnulli,  nC.&  P.  529  ;  465;   Moore  v.  IVebb,  1    C.   B.,  N.  S.  67 

2  A.  &  E.  452.  Carlyon  v.  Lovering,  1    H.  &  N.  784;  R< 

(/)    Williams  \.  Morland,  2B.  &  C.  910;  v.    Ward,  4   E.   &  B.  702;    Murgatroyd 

Embrey  v.  Owen,  6  Exch.  353.  Robinson,  7  E.  &  B.391  ;  Bailey  v.  Steplu: 

(m)    Wood  V.  Waud,  3  Exch.   748;   Em-  12  C.  B.,  N.  S.  91. 

brey   v.    Owen,   6   Exch.    353  ;    Sampson    v.  (r)  Ante,  585. 

lloddinntt,  1  C.  B.,  N.  S.590;   3  Id.  59C.  {$)   The  Rochdale  Canal   Co.  v.  Radcliji 

(n)  Wood  V.  Waud,  3  Exch.  748  ;   Eaton  v.  18  Q.  B.  287  ;   Moore  v.  lyebb,  1  C.  B.,  N. 

The  Swansea  Waterworks  Co.,  1 7  Q.  B.  267  ;  673.                                  * 
Insole  V.  James,  I  H.  &  N.  243  ;   Bullen  & 
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where  a  right  of  common  is  pleaded  (<).     The  plaintiff  may  prove  his      Chap.  XV. 

alleged  right  either  by  grant,  express  or  implied,  or  by  prescription   ^^^'  .' 

from  time  immemorial ;  or  by  user  for  forty  or  twenty  years,  pursuant 
to  2  &  3  Will.  4,  c.  71,  s.  2  (u) ;  or  as  a  natural  incident  to  the  owner- 
ship of  his  mill  or  land.  No  act  of  appropriation  of  the  water  of  a 
natural  stream  to  a  beneficial  purpose  by  means  of  a  mill  or  otherwise 
id  necessary  to  entitle  the  plaintiff"  to  complain  of  a  wrongful  diversion 
of  the  water  from  its  natural  channel  (x).  Where  the  plaintiff  claims 
a  right  to  a  flow  of  water  "  by  reason  of  his  possession  of  a  mill,"  but 
j)roves  a  right  by  reason  of  his  possession  of  the  land  on  which  the 
mill  has  been  recently  erected,  he  is  entitled  to  the  verdict  (?/).  But 
the  usual  allegation  that  the  plaintiff  was  possessor  of  mines,  lands, 
&c.  is  not  proved  by  evidence  showing  that  he  was  lessee  not  of  the 
surface  or  banks,  but  only  of  mines,  with  liberty  to  use  the  streams 
for  coUiery  purposes  only  (z).  In  case  for  the  diversion  of  water 
the  plaintiff  alleged  in  his  declaration  a  reversionary  interest  in  three 
closes  of  land,  to  wit  three  ponds  filled  with  water,  one  pond  being 
upon  each  of  the  said  closes,  and  a  right  to  the  flow  of  the  water  into 
the  said  closes  for  supplying  the  said  ponds  in  the  said  closes  with  water 
for  the  watering  of  cattle.  The  defendant  traversed  the  right  to  the 
flow  of  the  water  as  alleged.  It  appeared  in  evidence  at  the  trial  that 
the  plaintiff  had  enjoyed  an  immemorial  right  to  the  flow  of  this 
water  into  an  ancient  pond  in  one  of  his  closes,  but  that,  above  thirty 
years  ago,  he  made  a  new  pond  in  each  of  the  three  closes,  and  turned 
the  water  so  as  to  supply  them,  and  thenceforth  disused  the  old  pond, 
which  was  gradually  filled  with  rubbish  and  overgrow-n  with  grass. 
The  plaintiff's  right  in  respect  of  the  three  ponds  having  been  de- 
feated by  proof  of  an  outstanding  life  estate,  under  2  &  3  Will.  4, 
c.  71,  s.  7: — held,  that  he  was  entitled  under  this  declaration  to 
recover  in  respect  of  his  right  to  the  flow  of  water  to  the  old  pond  (a). 
Immaterial  allegations  in  the  declaration  need  not  be  proved ;  as 
where  it  alleged  that  the  defendant's  close  was  used  as  a  private  road, 
in  which  he  made  a  sewer,  and  thereby  diverted  water  fi-om  the  plain- 
tiff's land  :  held,  that  the  allegation  that  the  defendant's  close  was 
*'  used  as  a  private  road"  need  not  be  proved  (b).  WHiere  it  appeared 
in  evidence  that  the  channel  had  been  dug  about  thirty  years  before 
action:    held,  that  a   prescri])tive  right  at  common  law  was  nega- 

(0  Ante,  r)86  ;  Ros.  Ev.  Si?— 551  (10th  'i:.2 ;  6  C.  &  P.  529,  is  explained  and  dis- 

*"•)•  tinguishcd,  p.  774. 

(«)  Ante.  584;  HaJe  v.  Oldroyd,  H  M.&  {%)   Insole  v.  James,  1  H.  &  N.  2t3. 

W.  789,  793  ;  Northam  v.  Hurley,   1    E.  &  (a)  Hale  v.  Oldroyd,  H  M.  &  W.  789  ;  and 

B.  665;    Whitehead  v.  Parkes,  2  H.  &   N,  see  Brown  v.  Best,  2  Wils.   174;  Payne  v. 

870;  fF/ia/ev  V.  Latng,  Id.  476.  Shedden,   1    Moo.  &    11.  382;    Drewetl    v. 

(•r)  Gale,  299.  Sheard,   7    C.    cS:    P.   465  ;    ffard   v.   fVard, 

(y)  liicketts  V.  Salwey,  2  B.  &  Add.  360 ;  7  Exch.  838  ;   21  L.  J.,   Exch.  334  ;   Lovell 

Wood  V.  irauJ,  3  Exch.  748,  773  ;  in  which  v.  Smith,  3  C.  15.,  N.  S.  120. 

Frankum  v.  The  Earl  of  Falmouth,  2  A.  &  E.  (b)  Dukes  v.  Gostling,  1  Bing.  N.  C.  588. 
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for  twenty  years  ;  and  if  once  a  user  as  of  right  be  proved  to  have  | 
commenced,  it  can  be  defeated  only  by  subsequent  interruptions  notn 
submitted  to  for  one  year.    On  the  other  hand,  the  defendant  may  prove  | 
that  the  user  was  always  contentious,  and  never  as  of  right  (J).     Ther 
occupier  of  a  mill  may  maintain  an  action  for  any  back  water  and 
injury  to  his  mill,  although  he  has  not  enjoyed  it  precisely  in  the 
same  state  for  twenty  years :  and  therefore  it  was  holden  to  be  nc 
defence  to  such  an  action  that  the  occupier  had  within  a  few  years 
erected  in  his  mill  a  wheel  of  different  dimensions,  but  requiring  less 
water  than  the  old  one  (c).     "  The  owner  is  not  bound  to  use  thdb 
water  in  the  same  precise  manner,  or  to  apply  it  to  the  same  mill  :  i 
lie  were,  that  would  stop  all  improvements  in  machinery"  {d).     Proo 
of  a  slight  alteration  by  the  plaintiff  in  the  course  of  a  stream  abov( 
his  land  is  not  sufficient  to  destroy  his  right  (e).     But  proof  that  the 
defendant  or  the  person  through  whom  he  claims  within  twenty  yean 
enlarged  certain  weirs,  &c.,  so  as  to  abstract  more  water  from  the  rive 
than  he  had  previously  been  accustomed  to  do,  whereby  the  plaintiff'; 
mill  was  injured,  is  sufficient;  for  although  the  defendant  and  hi; 
predecessors  have  on  several  occasions  (long  before  the  last  twent; 
years)  enlarged  their  weirs  and  deepened  their  channels,  &c.,  so  a 
to  appropriate  to  themselves  as  much  water  from  the  river  as  tlie- 
from  time  to  time  wanted ;  yet  that  will  not  justify  a  further  abstrac 
tion  of  water  from  the  river  (f). 
Artificial  Cuts        The  right  of  a  riparian  proprietor  is  limited  to  natural  streams,  an^ 
does  not  attach  in  the  case  of  artificial  cuts  or  drains  (^).     The  flo^ 
of  water  from  a  drain  made  by  a  landowner  in  his  own  land  for  th 
purposes  of  agricultural  improvements  for  twenty  years,  does  not  giv 
a  right  to  the  neighbour,  so  as  to  preclude  the  landowner  from  alterin 
the  level  of  his  drain  for  the  improvement  of  his  land  (h).    No  right  ca 
be  acquired  under  2  &:  3  Will.  4,  c.  71,  s.  2  (i),  to  the  use  of  an  artif 
cial  watercourse  made  for  a  particular  and  temporary  purpose  (h).     1 
one  case  it  was  held  that  in  the  absence  of  a  special  custom  artifici; 
watercourses  were  not  distinguished  in  law  from  natural  ones  ;  an 
that  a  title  might  be  gained  by  twenty  years'  user  as  well  to  the  foruK 
as  to  the  latter  (/).     But  that  case  was  unsatisfactory,  and  has  sine 

(h)  Eaton  V.  The  Swansea  Waterworks  Co.,  (g)  Sampson  v.  Hoddtnott,  1  C.  B.,  N. 

17  Q.  B.  2C7,  2(;f) ;  ante,  578  («).  590 ;  3  Id.  596  ;  2(j  L.  J.,  C.  P.  148  ;  Gal 

(c)  Saunders  v.  Newman,  1  B.  &  A.  258;        262. 

t^ale,  205.  (/,)   Greatrex  v.  Ifai/ward,  8  Exch.  29 

(d)  Id.  261,  Abbott,  C.  J.  Wood  v.  Jf^aud,  3  Excli.  778. 
{€)  Hall  V.  Swift,  4  Bing.  N.  C.  381.  (i)  Ante,  599. 

(/)  Bealcij  V.   Shaw,  6   East,    208,   ex-  (k)  Arkwright  v.  Gell,  5   M.  &  W.  20 

l)lained5  B.&  Adol.  19;  Gale,  201  ;  Mason  11  Exch.  610,  Alderson,   B. ;  Gale,  264 

V.   Hill   (ill   error),   5    B.   &    Adol.    1,    19;  271. 

lirown  V.  Best,  1  Wils.  174;   Moure  V.  Webb,  (/)  Magor  v.  Chadwick,  11  A.  &  E.  57 

1  C.  15.,  x\.  S.  673.  3  P.  &  D.  367 ;  Gale,  272. 
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been  overruled  (m).     All  the  authorities,  from  the  Digest  downwards,     Chap.  XV. 


Slct.  3. 


show  that  there  is  a  difference  in  this  respect  between  a  drain  and  a 
natural  watercourse  (w).  The  plaintiff  and  the  defendant  occupied 
contiguous  portions  of  land.  For  more  than  forty  years,  and  as  far 
back  as  living  memory  went,  the  occupiers  of  the  plaintiff's  land  had 
been  in  the  habit  of  passing  over  the  defendant's  land  to  a  brook 
which  lay  on  the  other  side  of  that  land,  and  of  damming  up  the 
brook  when  necessary,  so  as  to  force  the  water  into  an  old  artificial 
watercourse  which  ran  across  the  defendant's  land  to  the  plaintiff's 
land.  They  did  this,  for  the  purpose  of  supplying  their  cattle  with 
water,  whenever  they  wanted  the  water,  except  when  the  owners  of 
the  defendant's  land  used  the  water,  as  they  did  at  certain  seasons  of 
the  year  for  irrigation: — held,  that  upon  this  evidence  the  jury  was 
warranted  in  inferring  an  user,  as  of  right,  by  the  occupiers  of  the 
plaintiff's  land,  of  the  easement  on  the  defendant's  land  ;  and  that,  for 
the  interruption  of  such  easement,  the  plaintiff  might  maintain  an 
action  against  the  defendant  (o). 

Where  the  owner  of  two  or  more  adjoining  houses  sells  and  con-  Implied  Grant 
veys  one  of  them  to  a  purchaser,  such  house  is  entitled  to  the  benefit,  ^f  Drains  ^c. 
and  is  subject  to  the  burthen,  of  all  existing  drains  communicating 
with  the  other  house,  without  any  express  reservation  or  grant  for 
that  purpose :  an  implied  grant  or  reservation  (as  the  case  may  re- 
quire) will  be  presumed  in  the  absence  of  express  words  to  the  con- 
trary (;;).  It  makes  no  difference  in  this  respect  that  the  purchaser 
did  not  know  of  the  drains  under  his  house,  if  he  might  have  ascer- 
tained their  existence  upon  a  careful  inspection  by  a  person  ordinarily 
conversant  with  the  subject,  and  it  will  be  deemed  his  own  fault  if  he 
did  not  do  so  at  the  time  of  his  purchase  (/?).  Where  the  plaintiff 
excepts  and  reserves  to  himself  the  right  to  make  and  use  a  sewer  in 
land  conveyed  by  him  to  the  defendant,  whereby  the  exclusive  use  of 
such  sewer  is  reserved  to  the  plaintiff,  he  may  maintain  an  action 
against  the  defendant  for  opening  and  using  the  sewer  (y).  So  where 
the  defendant  grants  to  the  plaintiff  the  use  of  water,  subject  to  a 
[)rbviso  for  the  use  thereof  by  the  defendant,  the  plaintiff  may  main- 
tain an  action  on  the  deed  for  the  abuse  of  such  reservation  by  the 
defendant  (7')- 

A  parol  licence  to  make  a  drain  or  watercourse  in  the  land  of  the  Licence  to 
licensor  will  not,  even  after  it  has  been  fully  executed  at  the  expense  drains  &c. 
of  the  licensee,  confer  any  right  or  title  on  him  to  have  the  use  and 
benefit  of  the  drain  or  watercourse  free  from  obstruction  ;  nor  enable 

(m)  Sampsnu  v.  IlodiUnott,  1    C.   B.  500,  (o)  Beeston   v.    IVialc,   5   E.   &    B.    98G 

I  606;  3  Id.  r,[m-   2(J  L.  .1.,  C.  P.  1  IS.  25  L.  J.,  Q.  B.  115. 

j       (n)   Id.  GOG,  Clressweli,  J.;   JrlnvrhlU  v.  (/))   Pi/rr  v.  CWler,  1   II.  &   N.  916,  921 

!    Cell,  5    M.    &  VV.  20:5;   .Iclon  \.   lilnwIcU,  2r>  L.  J.,' Exch.  258. 

'    12  M.  &  W.  324;    IVuodx.  \VaHd,i  Exch.  {q)  Lee  v.  Stevenson,   E.   B.   &    E.   512 

"TS;    Crcutrex  v.   Hay  ward,  8  Exch.  291  ;  27  L.  J.,  Q.  B.  2G3. 
'le,  27  +  -280.  (r)  Rawstron  v.  Taylor,  11  Exch.  3G9. 
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Sect.  3. 


F.xtiiipiiish- 
iiK'tit  or  Sus- 
pi'iisioii  of 
Drains,  &c. 


Umlcrground 
Water. 
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him  to  maintain  any  action  against  the  licensor  for  obstructing  such 
drain  or  watercourse  without  notice  (s).  But  a  licence  attached  to  a 
valid  grant  of  real  or  personal  property  is  irrevocable,  it  being  a 
licence  coupled  with  an  interest  (0-  No  man  can  derogate  from  his 
own  grant,  nor  can  any  person  claiming  through  or  under  him.  But 
a  licence  connected  with  an  invalid  grant  is  a  mere  licence  (whether 
under  seal  or  not),  and  may  be  revoked  at  any  time(M),  either  ex- 
pressly or  by  implication  (x).  A  parol  licence  to  erect  a  skylight,  or  a 
weir,  or  other  easement  on  the  land  of  the  licensee  cannot  be  revoked,  I 
after  it  has  been  executed  at  the  licensee's  expense,  so  as  to  render  it  j 
necessary  for  the  licensee  to  incur  further  expense  in  removing  it(?/). 

Nothing  of  absolute  necessity  to  a  messuage  or  other  building  is 
extinguished  by  unity  of  ownership  or  possession ;  as  a  gutter  in  alieno 
solo  to  carry  off  water,  &c.,  or  a  watercourse,  or  a  way  of  necessity. 
They  are  merely  suspended  as  easements  during  the  joint  ownership, 
or  possession,  and  will  revive  whenever  the  building  or  the  land  isi 
conveyed  to  another  {z).  I 

The  principles  which  regulate  the  rights  of  owners  of  land  in  respect' 
to  water  flowing  in  known  and  defined  channels,  whether  upon  or 
below  the  surface  of  the  ground,  do  not  apply  to  underground  water | 
which  merely  percolates  through  the  strata  in  no  known  channels  (a). 
The  owner  of  land  through   which   water   flows   in  a  subterranean t 
course  has  no  right  or  interest  in  it  which  will  enable  him  to  maintain 
an  action  against  a  landowner  who,  in  carrying  on  mining  operations  on 
his  own  land  in  the  usual  manner,  drains  away  the  water  from  the  land 
of  the  first-mentioned  owner,  and  leaves  his  well  dry  {b).    The  owner  oi 
a  mill  on  the  banks  of  a  stream  cannot  maintain  an  action  against  i 
landowner  who  sinks  a  deep  well  on  his  own  land,  and  by  pumps  anc 
steam-engines  diverts  the  underground  water  which  would  otherwise 
have  percolated  the  soil  and  flowed  into  the  river,  by  which,  for  mon 
than  sixty  years,  the  mill  was  worked  (c).     A  mine-owner  may  work 
his  coal  in  the  manner  most  advantageous  to  himself,  and  remove  i 
bar  of  coal  therein  to  obtain  the  coal  in  such  bar,  although  in  conse 
quence  of  his  so  doing  the  water  floods  an  adjoining  mine(</).     Bu 
after  a  demise  of  certain  closes  and  all   streams  of  water  therein 


(s)  Ilcwlins 
D.  &  II.  783 


V.  Shippam,  5  B.  &  C.  221  ; 
t  \}.  a  11.  /50;  Cocker  v.  Cowper,  1  C,  M. 
&  11.  418  ;  5  Tyr.  103  ;  Grrcmlade  v.  Hnlli- 
daij,  6  Bing.  379;  4  Moo.  &  F.  71  ;  Mason 
V.  HW,  .1  B.  &  AHol.  1  ;  K'ood  V.  Lead- 
hiller,  13  M.&  VV.838;  Adams  v.  Andrews, 
1.5  Q.  B.  2o4;  Tuplin  v.  Florence,  10  C.  B. 
744;   Rojff'ei/  V.  Henderson,  17  Q.  B.  574. 

(0  lyuuil  V.  Mavley,  11  A.  «J  E.  34 ;  3  P. 
&  D.  5  ;  Felthum  v.  Carlwright,  5  Biiig.  N. 
C.  509  ;   7  Scott,  G95. 

(k)  Fi'ntiwnnv.Smilh,'iF,iiSt,]i)7;  If'oad 
V.  J.eodbitler,  13  M.  &  VV.  838,  845  ;  Taplin 
V.  Flurcjire,  10  C.  B.  744,  7(i4. 

(r)  Kujfey  v.  Jleiidersun,  17  Q.  U.  r;74. 


(y)  Winter  v.  BrockiveU,  8  East,  308 
Liggins  V.  Inge,  7  Bing.  (J82  ;  5  Moo.  &  1 
712  ;  Harvey  v.  Reynolds,  12  Price,  724. 

(«)  Phcysey  v.  Vicary,  16  xM.  &  W.  48.' 
489. 

(a)  Chnsemorev.  Richards  (in  error),  2  H 
&  N.  168;  7  H.  L.  Cas.  349;  29  L.J 
Exch.  81  ;  Cooper  v.  Barber,  3  Taunt.  99 
Gale,  242—262. 

(b)  Acton  V.  Blundell,  12  M.  &  W.  32" 
348;  Gale,  245—253. 

(c)  Chasemore  v.  Richards  (in  error),  2  1 
&  N.  168;  7  H.  L.  Cas.  319;  29  L.  J 
Exch.  81;  Gale,  251. 

(</)  S/nith  V.  Kcnrick,  7  C.  B.  515. 
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reserving  to  the  lessor  all  mines  and  minerals,  with  power  to  win  and     Chap.  XV. 
work  the  same,  the  lessor  or  his  assigns  cannot  work  the  mines  so  as       ^^^'^•^' 
to  cut  off  the  springs  in  the  closes  demised  (e). 

A  landowner  has  a  right  to  appropriate  surface  water  which  flows  Surface  Water, 
over  his  land  m  no  definite  channel,  although  the  water  is  thereby  pre- 
vented from  reaching  a  watercourse  which  it  previously  supplied  (/). 
He  has  an  unqualified  right  to  drain  his  land  for  agricultural  purposes 
in  order  to  get  rid  of  mere  surface  water,  the  supply  of  the  water 
being  casual  and  its  flow  following  no  regular  or  definite  course ;  and 
a  neighbouring  proprietor  cannot  complain  that  he  is  thereby  de- 
prived of  such  water,  which  otherwise  would  have  come  to  his  land  {g). 
But  where  the  water  from  a  &^vm^  flowed  in  a  gully  or  natural  cJtannel 
to  a  stream  on  which  was  a  mill,  the  spring  having  been  cut  off'  at  its 
iowrce  and  the  water  received  into  a  tank  as  it  rose  from  the  earth,  by 
the  licence  of  the  owner  of  the  soil  on  which  the  spring  rose  :  held, 
that  an  action  lay  by  the  millowner  against  the  person  so  abstracting 
the  water  (A).  The  flow  of  water  for  twenty  years  from  the  eaves  of 
a  house  cannot  give  a  right  to  a  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered  so  as  to  diminish  the  quantity  of 
water  flowing  from  the  roof  (i).  On  the  other  hand,  it  seems  that  a 
man  may  by  user  acquire  the  easement  or  right  to  project  his  wall  or 
eaves  over  the  boundary  line  of  his  property,  or  to  discharge  the  rain 
running  from  the  roof  of  his  house  upon  the  adjoining  land  {k). 

(c)  Miscellaneous  Easements. 
A  custom  "  that  all  the  tenants,  resiants,  and  inhabitants  within  a  Custom  to 
manor,  should  grind  at  the  lord's  mill  all  their  corn  and  grain,  as  well  Manor^Mill. 
growing  within  the  manor  as  brought  from  other  places,  and  spent  or 
consumed  in  a  ground  state  in  their  respective  houses,"  within  the 
manor,  may  be  a  good  custom  ;  but  it  does  not  extend  to  restrain  the 
inhabitants  who  do  not  grow  corn  and  grain,  or  who  have  no  corn  or 
grain  of  their  own,  from  buying  or  using  in  such  houses  ground  corn 
or  flour,  though  it  may  not  have  been  ground  or  grown  within  the 
manor,  but  produced  from  corn  ground  at  other  mills  (/).     And  where, 
by  a  similar  custom,  the  tenants  were  bound  to  grind  at  two  ancient 
mills  belonging  to  the  lord,  or  one  of  them,  at  their  own  option,  and 
the  lord  having  pulled  down  one  of  the  mills,  so  as  to  deprive  the 
tenants   of  their  option ;    it    was    held,   that   the    custom   was   sus- 
pended (wi). 

(e)    Whilehead  v.  Pnrkcs,  2  H    &  N.  870.  (J)    IVond  v.  IVaud,  3  Exch.  778. 

(/)   Droadbent  v.  Ramsbottom,  11    Exch.  {k)    Thomas  v.  Thomas,  2  C,  M.  &  R.  34  ; 

602 1  25  L.  J.,  Excli.  115  ;  Gale,  235,  236.  Gale,  21.0. 

(g)  llawstron   v.  Taylor,    11    Exch.    3(J9  ;  (/)  lUchardson  v.  Walker,  2  B.  &  C.  827  ; 

26  L.  J.,  Exch.  33  ;  Gale,  235,  23(i.  4  D.  &  R.  i'JS;   Cort  v.  Birkbech,  1    Doug. 

(h)  Duddcn    v.    The  Guardians  of  Ctution  218. 

Vniun,  1  II.  &  N.  G27  ;  2G  L.  J.,  Excli.  1  Hi ;  {m)  Richardson  v.  Capes,  2  \i.  &  C.  841  ; 

Gale,  23(i.  4  D.  &  U.  512. 
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Chap.  XV. 

Sf.ct.  3. 

Wmd  ami  Air 
to  a  Windmill. 


Use  of  a  Yard 
for  cirt;iin 
I'urposes. 


Clothes  Lines 
to  dry  Linen. 


To  mix  Dung, 
&c.  on  adjoin- 
in<;  Land. 


Suspension 
and  Revival 
of  iieccssiiri/ 
Easements. 


The  owner  of  a  windmill  erected  within  living  memory  cannot  claim 
either  by  prescription,  or  by  presumption  of  a  grant  arising  from 
twenty  years'  acquiescence,  to  be  entitled  to  the  free  and  uninterrujited 
passage  of  the  currents  of  wind  and  air  to  his  mill :  and  such  a  clain 
is.  not  within  the  2  &:  3  Will.  4,  c.  71,  s.  2,  which  is  confined  to  rights 
of  wav  or  other  easements  to  be  exercised  upon  or  over  the  surface  o 
the  adjoining  land  (w)- 

A  reservation  of  a  right  to  the  use  of  a  yard,  for  the  occupiers  o 
an  adjoining  messuage,  in  the  same  manner  as  the  tenants  had  beei 
accustomed  to  use  the  same,  does  not  authorize  the  use  of  the  yard  by 
the  tenants  of  a  cottage  built  where  a  loft  and  open  woodhouse  unde 
it,  and  forming  part  of  the  messuage,  had  stood  at  the  time  of  th( 
reservation  (o).  Proof  of  a  privilege  for  the  tenants  of  a  house  t( 
hang  lines  across  a  yard  adjoining  for  the  purpose  of  drying  the  linei 
^of  their  own  families  only,  does  not  support  a  replication  of  a  genera 
right  to  put  lines  across  and  hang  linen  (p). 

A  right  or  liberty  to  deposit  and  mix  dung,  muck,  &c.  upon  adjoin 
ing  land,  and  to  make  the  same  into  manure  and  carry  away  the  saint 
is  a  mere  easement  and  not  a  profit  a' prendre  {q). 

A  necessary  easement  is  suspended  as  long  as  the  same  perso 
having  a  term  of  years  in  the  land  a  qua,  and  a  fee-simple  in  the  lam 
in  quii,  is  in  possession  of  both  ;  but  it  revives  on  a  cessation  of  th 
unity  of  possession,  though  the  change  of  possession  be  not  accom 
panied  with  an  alienation  of  the  whole  or  either  of  the  estates  (r). 


Nature  of  a 
Distress  for 
Damage 
Feasant. 


Sect.  4. — Distress  Damage  Feasant. 

When  cattle  or  other  things,  animate  or  inanimate,  are  wrongfuU 
upon  a  man's  land  or  in  his  house  incumbering  it,  or  otherwise  doin 
damage  there,  he  may  summarily  seize  them,  without  legal  process,  an 
im])ound  them,  and  keep  them  impounded  as  a  pledge  for  the  redret 
of  the  injury  he  has  sustained  {s) ;  or  instead  of  so  distraining  he  ma 
■  maintain  an   action  of  trespass  {t).     The   form  of  remedy  is  at  tl 
election  of  the  party  injured.     He  should  distrain,  rather  than  brin 
an  action,  where  the  amount  of  damage  done  is  inconsiderable ;  an 
should  impound  the  distress  as  soon  as  possible,  so  as  to  exclude 
tender  of  amends  (u).     If  the  thing  doing  damage  be  not  worth  tl 
amount  of  the  damage  done,  he  should   not  resort  to  the  remedy  I 
distress,  but  should  bring  an  action  either  in  the  county  court  or  in 
superior  court,  according  to  the  amount  of  the  damage,  &;c.     He  cai 
not  pursue  both  remedies,  having  merely  an  election,  and  the  adoptic 


(«)   IVebh  V.  IUrd,  10  C.  B.,  N.  S.  2(18. 

(o)  /ll/an  V.  Goimiie,  11  A.  &  E.  7^1)  ;  3 
P.  a-  I).r>81  ;  llc.mihigv.  Burnet,  8  Ex.  187; 
(Jale,  291,  453,  470,  notes  ;  ante,  (iOl  (//). 

(/))   nicwcU  V.  Toivlcr,  3  15.  &  Adol.73.5. 

(7)  Pije  V.  Muviford,  11    Q.  15.  (J(30,  G(ib, 


n.  (&),  ante,  57G. 

(?)  Pheyseij  V.  Vicary,  16  M.  &  W.  4f 
489.  ■  ■  \ 

(s)   IJuUen  on  Distress,  227-242. 

{t)   id.  234. 

[u)  Ante,  361,  S'J'J. 
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of  either  remedy  being  a  waiver  of  the   other;  for,  nemo  debet  his     Chap. XV. 

vexari  pro  eudem  causa :  a  distress,  therefore,  taken  damage  feasant,  as — '— — 

long  as  it  is  detained,  is  a  good  bar  to  an  action  of  trespass  (x).  Such 
distress  is  founded  upon  the  principle  of  the  law  of  recompense,  which 
justifies  the  party  in  retaining  that  which  occasions  an  injury  to  his 
property,  till  amends  be  made  by  the  owner.  A  distress  damage 
feasant  is  regarded  strictly,  for  the  thing  distrained  must  be  taken  in 
the  very  act  (y) ;  if  it  be  once  off  the  premises,  though  on  fresh  pur- 
suit, it  cannot  be  distrained  {z).  There  is  this  difference  between  a 
distress  for  rent  and  a  distress  damage  feasant,  that  in  the  former  case 
a  man  may  distrain  any  cattle  he  finds  on  the  premises,  but  in  the 
other  case  they  must  be  actually  doing  damage,  and  are  only  dis- 
trainable  for  the  damage  they  are  then  doing  and  continuing :  for  if 
they  have  done  damage  to-day  and  have  gone  off,  and  come  again  at 
another  time  and  are  doing  damage,  and  are  taken  for  that,  and  the 
owner  tenders  amends  for  the  latter  damage,  the  party  cannot  justify 
keeping  them  for  the  first  damage  (2r).  Each  beast  taken  can  be 
seized  and  detained  for  the  damage  which  has  actually  been  done  by 
itself  only,  and  not  for  the  general  damage,  or  any  part  of  it  which 
has  been  done  by  the  others  {z).  But  any  mistake  on  this  point 
may  be  cured  by  an  avowry  or  cognizance  or  plea  of  justification 
properly  framed,  for  a  man  may  distrain  for  one  thing  and  avow  or 
justify  for  another  (a).  If  an  animal  has  done  damage  to  the  free- 
hold, but  has  ceased  doing  so,  and  remains  on  the  land,  and  it  is 
not  necessary  to  detain  it  to  prevent  further  damage,  it  cannot  be  dis- 
trained (b).  To  justify  a  distress  damage  feasant  it  is  sufficient,  how- 
ever, that  the  distrainer  entered  the  locus  in  quo  whilst  the  cattle  were 
in  it(c);  but  if  it  appear  that  the  party  distraining  had  not  actually 
got  into  the  locus  in  quo  before  the  cattle  had  got  out  of  it,  the  justi- 
fication cannot  be  supported  (c).  The  distress  of  things  damage  fea- 
sant being  made  for  the  immediate  injury  sustained  by  their  so  doin^y 
damage  {d),  the  remedy  is  not  confined  to  the  mere  owner  of  the  soil 
upon  which  they  may  be  found,  but  extends  to  all  who  may  receive 
injury,  such  as  commoners  or  other  persons  entitled  to  the  use  or  pro- 
duce of  the  land  merely  (e).  Where  A.  demised  to  B.  the  milk  of 
twenty-two  cows  to  be  provided  by  A.  and  to  be  fed  at  A.'s  expense 
on  certain  closes  belonging  to  A. ;  A.  covenanting  that  B.  might  turn 
out  a  mare,  and  that  no  other  cattle  should  be  fed  there ;  it  was  held, 

(j)  Bull.  N.  P.  84  ;  Cas.  temp.  Holt,  257  ;  (b)   IVormer  v.  Biggs,  2  C.  &  K.  31. 

Bullon,  23  k  (c)   Clement  v.  Milner,  3  Esp.  95. 

(i/)   ff'ormer  v.    Biggs,  2   C.    &    K.    31;  {d)  Bradby,  13C. 

Bullon,  236.  (e)   l  Roll.  Abr.  405;   Man/'s  case,  9  Co. 

(z)  Fuspnr  v.  Edwards,  12  I\rocl.  C58,  GGO  ;  R.  112  b  ;   Hoslcins  v.  Rubins,  2  Saund.  328  ; 

1  Ld.  Uaym.   719;   1  Salk.  248;   Co.   Lit.  Hall  v.  Il'irdim;,  i  Burr.  2132;   1  W.  Blue. 

"'I  •■>•  G73  ;  Bradby,  197  ;   Bullcn,  228. 

{»)  Ante,  411. 
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Distress. 


that  the  separate  herbage  and  feedino;  of  those  closes  passed  to  B., 
and  that  B.  might  distrain  other  cattle  of  A.  doing  damage  there  (/). 
So,  where  A.  being  possessed  of  a  quantity  of  land  in  a  common  field, 
and  having  a  right  of  common  over  the  whole  field,  and  B.  having 
also  a  right  of  common  over  the  whole  field,  they  entered  into  an 
agreement,  for  their  mutual  advantage  and  convenience,  not  to  exer- 
cise their  respective  rights  for  a  certain  term  of  years,  and  each  party 
covenanted  to  that  eH'ect :  it  was  held,  that  if,  during  the  term,  the 
cattle  of  B.  came  upon  the  land  of  A.,  he  might  distrain  them  damage 
feasant  {g).  A  tenant  holding  over  after  the  expiration  of  his  terra 
cannot  lawfully  distrain  the  landlord's  cattle  put  upon  the  premises  bj 
way  of  taking  possession  (A).  No  kind  of  thing  which  is  capable  ol 
being  damage  feasant  and  not  in  actual  use  is  exempt  from  dist^es^ 
for  such  damage  (i).  A  horse  cannot,  however,  be  distrained  damage 
feasant,  if  there  be  a  rider  upon  him  (li) ;  otherwise,  where  it  is  merel) 
led  (/).  A  horse  and  cart  containing  goods  in  the  actual  use  and  pos- 
session of  a  person  cannot  be  distrained  {m).  So  a  net  in  a  man's 
hand  cannot  be  distrained  (n).  The  owner  of  the  land  may,  it  seems 
distrain  tithes  as  damage  feasant  after  a  reasonable  time  (o). 

For  damage  feasant  the  party  grieved  or  his  agent  may  distrain  ii 
the  night,  otherwise  it  may  be  the  beasts  will  be  gone  before  he  cai 
take  them  (p).  In  this  respect  the  distress  damage  feasant  differ 
from  that  of  rent,  or  rent-service,  which  must  be  in  the  day-time  {q) 
If  a  sufficient  tender  be  made  of  damages  before  the  taking,  th 
taking  is  unlawful ;  if  after  the  taking,  and  before  the  impounding 
then  although  the  taking  is  lawful,  the  detainer  after  the  tender  is  un 
lawful ;  and  in  either  case  replevin  may  be  maintained  (r) ;  but  not  a: 
action  on  the  case  (s).  A  tender  comes  too  late  after  the  impoundin: 
to  enable  the  owner  to  maintain  replevin  {t)  or  detinue  (ii),  or  case  {x\ 
or  trespass  (y).  Where  the  cattle  distrained  were  put  into  a  privat 
pound,  and  the  distrainer  admitted  they  were  about  to  he  forwarded  t 
a  public  pound,  a  tender  of  amends  was  held  not  to  be  too  late ;  an 
a  tender  made  to  the  distrainer's  wife,  who  was  in  the  habit  of  actin 


(/)  Burt  V.  Moore,  5  T.  R.  329. 

(g)  IVhiteman  v.  Kbig,  2  H.  Blac.  4; 
Bradby,  200  ;   Bullen,  230. 

(h)  Taunton '\.  Costar,  7  T.  R.  431; 
Butcher  v.  Butcher,  7  B.  &  C.  399. 

(f)  Com.  Dig.  tit.  Distress,  (B  4);  Gil- 
bert on  Distress,  55  ;  BuUeii,  232. 

(/c)  Iloskins  v.  liohitis,  2  Saund.  328; 
Storey  v.  Robinson,  6  T.  R.  138. 

{I)  Wagstaffe  v.  Clack,  Camb.  Sum.  As- 
sizes, 182G;  Bunch  v.  Kennington,  1  Q.  B. 
fi79. 

(;«)  Field  v.  Adames,  12  A.  &  E.  649; 
4  P.  &  D.  504. 

(«)  Rend  v.  Burleij,  Cro.  Kliz.  550;  Co. 
Lit.  17  a;   llargrave's  notes,  12,  13. 

(o)   Baker  v.  Lealhes,  Wightvv.  113. 

(p)  Co.  Lit.  142a. 


(q)  Ante,  389. 

(r)  Evans  v.  Elliott,  5  A.  &  E.  142;  6  1 
&  M.  606;  Gulliver  v.  Cozens,  1  C.  B.  78J 
West  V.  Nlbbs,  4  C.  B.  172. 

(s)  Anscomh  v.  Shore,  1  Camp.  285 ; 
Taunt.  261  ;   Bull.  N.  P.  60. 

(i)  Thomas  v.  Harris,  1  M.  &  G.  69/ 
Tennant  v.  Field,  8  E.  &  B.  336  ;  27  L.  J 
Q.  B.  33. 

(u)   Singleton   v.  Williamson,  7   H.  &  1 
747;   31    L.  J.,   Exch.   287;  Pilkington 
Hastings,  Cro.  Eliz.  813  ;  5  Co.  R.  76. 

(a)  Sheriff  v.  James,  1  Bing.  341  ; 
Moo.  334  ;  Singleton  v.  Williamson,  7  H. 
N.  747;  31  L.  J..  Kxch.  287. 

iy)  Ladd  V.  Thomas,  12  A.  &  E.  H 
4  P.  &  D.  9. 
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as  his  agent  in  such  matters,  and  who  made  the  distress  in  his  ab-     Chap.  XV. 

sence,  was  held  sufficient  (z).     The  mode  in  which  a  tender  may  be  '"^^'    ' 

made,  and  to  whom,  has  been  ah-eady  stated  (a).  The  distrainer  may 
take  amends  tendered  after  the  impounding,  if  he  chooses,  and  let  the 
distress  out  (b) :  but  he  is  not  legally  bound  to  do  so  (c),  and  may 
therefore  safely  practise  some  extortion,  say  to  the  extent  of  10^.  (or 
even  more),  which  the  party  distrained  on  must  either  submit  to,  or 
incur  the  trouble  and  expense  of  a  replevin,  including  the  costs  of  an 
unsuccessful  action  of  replevin,  wherein  sufficient  amends  must  be 
paid  into  court  (d),  or  he  must  make  up  his  mind  to  lose  the  cattle  or 
goods  distrained,  rather  than  submit  to  such  extortion,  or  incur  such 
trouble,  expense  and  costs.  He  cannot  pay  under  protest  the  amount 
claimed  and  afterwards  recover  back  the  excess  in  an  action  for  money 
had  and  received  for  his  use,  for  that  would  reverse  the  position  of  the 
parties  and  place  the  distrainer  at  a  great  disadvantage  (e).  The 
legislature  should  provide  that  in  all  cases  a  tender  may  be  made 
within  five  days  next  after  the  taking  of  a  distress  (whether  for  rent, 
or  for  damage  feasant,  or  for  any  other  cause)  whether  the  cattle  or 
goods  have  been  impounded  or  not.  The  amount  of  costs  on  dis- 
tresses above  20Z.  should  also  be  fixed  as  before  suggested  (/).  The 
onus  of  estimating  the  amount  of  damage  done  is  cast  by  law  upon 
the  owner,  who  must  at  his  peril  tender  enough  (/),  including  the  costs 
of  the  distress. 

A  distress  damage  feasant  cannot  be  sold  for  the  damage  done  (g).  Disposition  of 
By  12  &  13  Vict.  c.  92,  and  17  &  18  Vict.  c.  60,  s.  1,  parties  im-  '^''  ^''''"''^• 
pounding  cattle  are  bound  under  a  penalty  of  405.  to  supply  them  with 
food  and  water  (A).  If  several  animals  are  distrained,  one  of  them 
may  be  sold  under  the  statutes  for  the  expenses  of  all  (z).  If  a  distress 
damage  feasant  escape  out  of  a  sufficient  pound,  or  die,  without  any 
neglect  of  the  distrainer,  he  may  resort  to  an  action  of  trespass  against 
the  owner  for  the  damage  done  by  his  cattle  (A).  In  one  case  of  tres- 
pass quare  clausum  fregit,  where  the  defendant  pleaded  that  the  plain- 
tiff distrained  his  hog  damage  feasant  for  the  same  trespass,  and  the 
plaintifi'  replied  that  the  hog  escaped  without  his  consent,  and  that  he 
was  not  satisfied  for  the  damage,  though  it  was  admitted  that  if  the 
distress  had  died  the  action  would  revive ;  it  was  held,  that  the  es- 
cape (unless  the  contrary  be  shown)  was  the  fault  of  the  plaintiff  (/). 

The  remedy  for  the  rescue  of  a  distress  damage  feasant  is  by  an  ac-  Remedies  for 
tion  on  the  case  (w).     By  6  &  7  Vict.  c.  30,  power  is  given  to  two  jus- 

(»)  Browne  v.  Powell,  4-  Bing.   230  ;   12  (g)  Mason  v.  Newland,  9  C.  &  P.  575. 

M»o-  4-H.  (/,)  Ante,  40C,  407. 

(fl)  Ante,  3C2.  (i)  Laytou  v.  Hurry,  8  Q.  B.  811. 

(t)  Bullen,  235,  &c.  {k)    Williams  v.  Price,  3  B.  &  Add.  695  ; 

(c)  Ante,  3()1.  Vaspar  v.  Edwards,  12   Mod.  (i58  ;   1    Ld. 

(rf)  Pest,  Chap.  XX.  Raym.  719  ;   1  Salk.  248. 

(f)  Giilliicr  V.  Cozens,  1  C.  B.  7S8,  796.              (/)   Bull.  N.  P.  84. 

(/)  Ante,  362,  399.  \m)  1  Chit.  PI.  155  (7th  ed.),  ante,  420. 


Rescue  anil 
Pound  Breach. 
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Chap.  XV.     tices,  where  cattle  are  distrained,  to  convict  persons  releasing  or  at- 

^^^'^'  *'       tempting  to  release  them,  or  breaking  the  pound,  in  the  penalty  of  5/.; 

and  the  justices  may  award  any  part  of  the  penalty  to  the  person  on 
whose  bchair  the  distress  is  made.  The  justices,  however,  cannot  act 
in  any  case  where  any  question  arises  as  to  the  title  to  lands,  or  as  to 
any  bankruptcy  or  insolvency,  or  as  to  any  execution,  or  as  to  the 
obligation  to  repair  any  fences. 


Sect.  5. —  Game,  8fc. 

wi.at  is  By  the  Game  Act,  1  &  2  Will.  4,  c.  32,  s.  2,  the  word  "  game" 

'Game.  AvaW   for  all  the  purj)oses  of  this  act  be  deemed  to  include  hares, 

l)heasants,  partridges,  grouse,  heath  or  moor  game,  black  game  and 
bustards.  Sect.  12  only  mentions  "game,"  and  therefore  does  not 
extend  to  rabbits  {])).  Sect.  30  gives  a  summary  remedy  against 
trespassers  in  search  or  pursuit  of  "game  or  woodcocks,  snipes, 
quails,  landrails  or  conies."  The  23  &  24  Vict.  c.  90,  requires  a  game 
licence  to  be  taken  out  for  the  purpose  of  taking  or  killing  "  any  game 
whatever,  or  any  woodcock,  snipe,  quail  or  landrail,  or  any  conies, 
or  any  deer."  By  25  &  26  Vict.  c.  114,  entitled  "An  Act  for  the 
Prevention  of  Poaching,"  (Sect.  1,)  "the  word  'game'  in  this  act  shall 
for  all  the  purposes  of  this  act  be  deemed  to  include  any  one  or  more 
hares,  pheasants,  partridges,  eggs  of  pheasants  and  partridges,  wood- 
cocks, snipes,  rabbits,  grouse,  black  or  moor  game,  and  eggs  of  grouse, 
black  or  moor  game."  The  meaning  of  the  word  "game"  must  be 
collected  from  the  above  enactments:  and  see  9  Geo.  4,  c.  69,  s.  13. 
Excopiions  Jn  leases  of  farms  and  lands  the  right  to  take  and  kill  game,  &c. 

ami  ISeserva-        .  .  i  i  i  i        i  i        i        , 

tionsoiGamc,   thereon,  IS  generally  excepted  and  reserved  to  the  lessor  or  landlord. 

''^'^"  But  this  depends  upon  the  intentions  of  the  parties  and  the  actual 

agreement  between  them,  which  should,  of  course,  be  accurately  ex- 
pressed {q) :  any  such  exception  or  reservation  in  effect  amounts  to  a 
re-grant  by  the  tenant  to  the  landlord  of  the  game,  &c.  (r).  Where 
there  is  no  such  exception  or  reservation,  the  lessee  or  tenant  has  the 
right  to  take  and  kill  game  and  other  wild  animals  on  his  own  farm, 
and  to  authorize  other  persons  to  do  so  (s),  unless,  indeed,  the  lease 
was  made  before  the  5th  October,  1831,  without  any  fine  or  premium, 
for  a  term  not  exceeding  twenty-one  years,  and  without  expressly  re- 
serving the  game  to  the  tenant  (t).  A  power  to  demise  lands  or  any 
j)art  of  them  is  not  well  exercised  by  a  demise  of  part,  with  liberty  of 

(p)  %>er,  app.,  Z?rtr/)ar(/,  resi).,28  L.J.,  103;  Parnell  v.  Mill,  Bart.,  3  C.   B.  625; 

M.  C.    17();    Pinlwirk,    app.,    King,    resp.,  jEu^ar/ v.  Gra//«/n,  29  L.  J.,  Exch.  88 ;  7  H. 

7  C.  B.,  N.  S.  88  ;  29  L.  J.,  M.  C.  42.  L.  Cas.  333,  per  Lord  Campbell,  C;   Pa- 

(q)  Pickering  v.  Koijes,  4  B.  &  C.  G39  ;  tersoii,  Game  L.  12,  13. 
7   D.  &   11.  49  ;   Pmuell  v.  Mill,  Bart.,  3  C.  (s)  Paterson,  Game  L.  12. 

B.  (i25;  see  ilie  form,  post,  Chai).  XXIX.  [t)    1   &   2   Will.  4,  c.  32,  ss.  7,    8,  12. 

(;•)  Due  d.    Ihmiitus  v.  Luck,  2    A.  &   K.  It   is  to  be   observed    tliat   any  such  lease 

705,  743  J    Uichham  v.  Hawker,  7  M.  &  W.  must  have  expired  befcre  5th  Oct.  1852. 
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shooting  over  the  whole  (m).     But  a  lease  under  a  power  may  except     Chap.  XV. 

and  reserve  all  game,  &:c.  on  the  demised  premises  to  the  lessor,  his  ^^^^'  ^' 

heirs  and  assigns,  if  apt  and  sufficient  words  be  used  (x).  When  the 
right  to  take  and  kill  game  is  reserved  to  the  landlord,  the  tenant 
should  be  assessed  to  the  poor-rates  according  to  the  annual  value  of 
the  land  as  reduced  by  such  reservation  (?/). 

The  law  of  England  relating  to  game  and  licences  to  take,  kill  and  Statutes  re- 
deal  in  game,  &c.,  is  comprised  in  the  statutes  1  &  2  Will.  4,  c.  32;  ^j|"g^oGame, 
11  &  12  Vict.  c.  29,  and  23  &  24  Vict.  c.  90  {z).  The  substance  of 
them  cannot  be  concisely  stated,  as  so  much  depends  upon  the  exact 
words  used.  But  some  of  the  enactments  which  principally  affect 
landlords  and  tenants,  and  contracts  between  them,  may  be  here  con- 
veniently mentioned. 

The  1  &  2  Will.  4,  c.  32,  s.  8,  provides  and  enacts,  "that  nothing  i  &  2\viii.4, 
in  this  act  contained  shall  authorize  any  person  seized  or  possessed  of  Ex^pVss  Re- 
or  holding  any  land  to  kill  or  take  the  game,  or  to  permit  any  other  servations  of 
person  to  kill  or  take  the  game  upon  such  land,  in  any  case  where  by  terfered  with, 
any  deed,  grant,  lease  or  any  written  or  parol  demise  or  contract,  a 
right  of  entry  upon  such  land  for  the  purpose  of  kiUing  or  taking  the 
game  hath  been  or  hereafter  shall  he  reserved  or  retained  by  or  given 
or  allowed  to  any  grantor,  lessor,  landlord  or  other  person  whatsoever." 
By  sect.  11,  "where  the  lessor  or  landlord  shall  have   reserved  to  Sect.  li. 
himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be  lawful  JuieJ'S'o  olme 
for  him  to  authorize  any  other  person  or  persons  who  shall  have  ob-  may  authorize 
tained  an  annual  game  certificate  {a)  to  enter  upon  such  land,  for  the 
purpose  of  pursuing  and  killing  game  thereon."     By  sect.  12,  "where  Sect.  12. 
the  right  of  killing  the  game(i)  upon  any  land  is  by  this  act(c)  given  i^ord*^endtred"to 
to  any  lessor  or  landlord,  in  exclusion  of  the  right  of  the  occupier  of  Game,  the  Te- 
such  land,  or  where  such  exclusive  right  hath  been  or  shall  be  specially  pursue,  take 
reserved  by  or  granted  to,  or  doth  or  shall  belong  to,  the  lessor,  land-  '"^  '^'"  Game, 

,  1  i-r-ii     or  permit 

lord  or  any  person  whatsoever  other  than  the  occupier  of  such  land,  others  to  do  so. 
then  and  in  every  such  case,  if  the  occupier  of  such  land  shall  pursue, 
kill  or  take  any  game  (6)  upon  such  land,  or  shall  give  permission  to 
any  other  person  so  to  do,  without  the  authority  of  the  lessor,  land- 
lord, or  other  person  having  the  right  of  killing  the  game  upon  such 
land,  such  occupier  shall,  on  conviction  thereof  before  two  justices 
of  the  peace,  forfeit  and  pay  for  such  pursuit  such  sum  of  money 
not  exceeding  2/.,  and  for  every  head  of  game  so  killed  or  taken 

(tt)  Dayrell  v.  Hoare,  12  A.  &  E.  356  ;  Butterworths). 

4  P.  &  D.  114.  (a)  Now  a  licence  pursuant  to  23  &  24- 

(*)  Parnell  v.  Mill,  Bart.,  3  C.  B.  625.  Vict.  c.  90. 

iy)  Reg.  v.  Inhabitants  of  Thurlestone,'E,.  {b)  This    does    not    extend    to    rabhits; 

k  E.  502  ;  28  L.  J.,  M.  C.  106.  Spicer,  app.,  Barnard,  resp.,  28  L.  J.,  M.  C. 

(«)  The  whole  subject  is  very  learnedly  176;   Pailwicic,  app.,  King,  resp.,  7  C.  B., 

treated  of  in  Patersoii's  Game  Laws  ( 1861,  N.  S.  88  ;  29  L.  J.,  C.  P.  80. 

Shaw    &    Sons);    and    see    Oke's    Handy  (c)  Vide  sect.  7,  relating  to  leases  made 

Book  of  the  Game  and  Fishery  Laws  ( 1862,  before  5th  October,  1831. 
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Chap.  XV.     such  sum  of  money  iiot  exceeding  IZ.,  as  to  the  convicting  justices 
^^"'  ^'       shall  seem  meet,  together  with  the  costs  of  the  conviction  {d).     By 


Sect.  30.  Sum-  sect.  30,  reciting  that,  "  whereas  after  the  commencement  of  this  act, 
ing? against'"  ga™e  Will  become  an  article  which  may  be  legally  bought  and  sold, 
Trespassers  in  and  it  is  therefore  just  and  reasonable  to  provide  some  more  summary 
suirofUalnr  n»eans  than  now  by  law  e.xist  for  protecting  the  same  from  tres- 
^«^-  passers,"  it  is  enacted,  "  that  if  any  person  .whatsoever  shall  commit 

any  trespass  by  entering  or  being,  in  the  day-time,  upon  any  land  in 
search  or  pursuit  of  game  or  woodcocks,  snipes,  quails,  landrails  or 
conies,  such  person  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  21.,  as  to  the 
justices  shall  seem  meet,  together  with  the  costs  of  the  conviction  (rf); 
and  that  if  any  persons  to  the  number  of  Jive  or  more  together  shall 
commit  any  trespass  by  entering  or  being,  in  the  day-time,  upon  any 
land  in  search  or  pursuit  of  game  or  woodcocks,  snipes,  quails,  land- 
rails or  conies,  each  of  such  persons  shall  on  conviction  thereof  before 
a  justice  of  the  peace  forfeit  and  pay  such  sum  of  money,  not  exceed- 
ing 5/.,  as  to  the  said  justices  shall  seem  meet,  together  with  the  costs 
of  the  conviction  (d) :  provided  always,  that  any  person  charged  with 
any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action  at  law  for  such 
trespass :  save  and  except  that  the  leave  and  licence  of  the  occupier 
of  the  land  so  trespassed  upon  shall  not  be  a  sufficient  defence  in  any 
case  where  the  landlord,  lessor  or  other  person  shall  have  the  right  of 
killing  the  game  upon  such  land  by  virtue  of  any  reservation  or  other- 
wise as  hereinbefore  mentioned ;  but  such  landlord,  lessor  or  other 
person,  shall  for  the  purpose  of  prosecuting  for  each  of  the  two  of- 
fences herein  last  before  mentioned,  be  deemed  to  be  the  legal  occupier 
of  such  land,  whenever  the  actual  occupier  thereof  shall  have  given 
Sect.  42.  De-  such  leave  or  licence."  By  sect.  42,  it  is  declared  and  enacted,  *'  that  it 
prove  any  Li-  shall  not  be  necessary,  in  any  proceeding  against  any  person  under 
cence  or  Au-  this  act,  to  negative  by  evidence  any  certificate,  licence,  consent,  au- 
wiiich  he  re-  thority  or  other  matter  of  exception  or  defence  ;  but  that  the  party 
'  seeking  to  avail  himself  of  any  such  certificate,  licence,  consent,  au- 

thority or  other  matter  of  exception  or  defence,  shall  be  bound  to  prove 
the  same"  (e). 
•Jer'^Secrso"'  ^^  '^  ^^^  neccssary  that  a  conviction  under  sect.  30,  for  a  trespass 
in  search  or  pursuit  of  game,  should  purport  to  be,  or  should  in  fad 
be,  at  the  instance  or  on  the  information  of  the  owner  or  occupier  o 
the  land,  or  of  a  party  interested  in  the  game,  or  of  a  person  autho 

(d)   See  form   of  such  information    and  641  ;    Osborn,  app.,  Meadows,  resp.,  12  C 

conviction,  1  &  2  Will.  4,  c.  32,  s.  39 ;  5  &  B.,  N.  S.  10  ;  31  L.  J.,  M.  C.  238 ;  Pater 

C  Will.  4,  c.  20,  s.  21  ;  11  &  12  Vict.  c.  43;  son's  Game  Laws,  67 ;  Oke's  Magisteria; 

Sched  (I.  2);   Griffiths  \.Harris,2  M.  &  W.  Formulist,  147—157  (3rd  ed.).                     ' 

335  ;  Reg.  v.  Hyde,  7   E.  &   B.  859,  note  ;  (e)  See  Reg.\.  Wood,  25  L.  J.,  M.  C.  96 

Morden,  app.,  Porter,  resp.,  7  C  B.,  N.  S.  2  Jur.  N.  S.  478  ;  1  Dears.  &  B.  C.  C.  1, 
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rized  by  such  owner,  occupier  or  party  (/).     Any  person  trespassing     Chap.  XV. 

in  a  highway  in  search  or  pursuit  of  game,  may  be  convicted  under  ^"^^'    ' — 

sect.  30  ig).  But  merely  sending  a  dog  into  an  adjoining  cover  in 
search  or  pursuit  of  game  is  not  a  sufficient  "  trespass  by  entering  or 
being"  in  or  upon  such  cover,  the  act  requiring  a  personal  trespass  {g). 
A  person  who,  in  his  own  land,  shoots  a  pheasant  in  the  land  of 
another,  and  goes  on  such  land  to  pick  the  bird  up,  commits  a  tres- 
pass of  entering  land  in  pursuit  of  game  within  the  meaning  of 
sect.  30,  the  shooting  and  picking  up  the  bird  being  one  transac- 
tion (fi).  But  whether  entering  land  for  the  purpo.se  of  picking  up 
dead  game  is  a  trespass  in  pursuit  of  game  within  the  meaning  of 
that  section  seems  doubtful  (li).  Proof  of  a  mens  rea  is  not  necessary 
to  support  a  conviction  under  sect.  30.  It  is  sufficient  if  there  be 
evidence  of  a  mere  trespass  in  pursuit  of  game  for  which  a  civil  action 
might  be  maintained  (i).  A  bona  fide  claim  of  title  to  the  land  as 
owner  thereof,  or  as  acting  with  the  authority  of  such  owner,  is  suffi- 
cient to  oust  the  jurisdiction  of  the  justices  under  this  section  (A).  A 
tenant  cannot  be  convicted  under  this  section  for  killing  rabbits  on 
land  in  his  own  occupation ;  nor  can  any  person  acting  as  his  servant, 
and  on  his  behalf,  with  his  authority  and  not  by  way  of  sport  (l).  No 
leave  or  licence  of  the  tenant  or  occupier  to  kill  "  game"  will  be  of 
any  avail  where  the  game-  has  been  expressly  reserved  to  the  landlord 
or  lessor  or  to  any  other  person.  In  cases  where  any  such  leave  or 
licence  is  available,  it  must  precede  the  Act  of  Trespass  (m) :  and  must 
be  proved  by  the  party  who  relies  on  it{n).  One  who  finds  game  on 
his  own  land  cannot  justify  pursuing  it  on  the  land  of  another  (o). 

A  person  having  only  a  licence  to  shoot  over  land  cannot  appoint  Gamekeeper. 
a  gamekeeper  with  the  usual  powers  and  authorities  (p). 

Whether  the  game  belongs  to  the  tenant  or  not,  he  is  in  general  au-  Arrest  by  Te- 
thorized  by  the  Game  Acts  to  arrest  trespassers  in  search  of  game  or  "^"sers  and^" 
poachers.    Thus,  in  the  case  of  poachers  by  day,  the  tenant  may  require  Poachers. 
them  to  quit  the  land  and  demand  their  name  and  abode;  and  if  they  re- 
fuse, or  give  a  false  or  illusory  name  or  place  of  abode  he  may  arrest  them, 
and  take  them  before  a  justice  (q).    So  by  the  Night  Poaching  Act  he 
may  arrest  the  poachers  if  found  on  the  land,  or  pursue  them  beyond 

(/)  Middleton  V.  Ga/«,   8  A.    &  E.    155  ;  N.  S.  289  ;   30  L.  J.,  M.  C.  108. 

8  N.  &  P.  372;   Morden,  app.,  Porter,  resp.,  {D  Spicer,  app.,  Barnard,  resp.,  28  L.  J., 

7  C.  B.,  N.  S.  ()4-l  ;  29  L.  J.,  M.  C.  213.  M.  C.  176  ;  Padwick,  app.,  King,  resp.,  7  C. 

{g)  Reg.  V.  Pratt,  4  E.  &  B.   8G0;  24  L.  B.,  N.  S.  88. 

J.,  M.  C.  113  ;   1  Dears.  C.  C.  502.  (m)  Morden,  app.,  Porter,  resp.,  7  C  B., 

(h)    Osborn.    app.,    Meadows,    resp.,    12  N.  S.  641  ;   29  L.  J.,  M.  C.  213. 

C.  B.,  N.  S.  10  ;  31  L.  J.,  M.  C.  238.  (n)  Sect.  42,  ante,  626. 

(«)  Morden,  app..  Porter,  resp.,  7   C.   B.,  (o)  Deane  v.  Cl'iyton,  7  Taunt.  480. 

N.  S.  641  ;  29  L.  J.,  M.  C.  213,  Willes,  J.  (p)  Reg.  v.  JVood,  1    F.  &  F.  470  ;  Reg. 

{k)  Reg.   V.    Cridland,  7   E.  &    B.    853;  v.  Wesley,  Id.  528. 

27  L.  .1.,  M.  C.  28  ;   Morden,  app.,  Porter,  (9)  1  &  2  Will.  4,  c.  32,  s.  31  ;   Paterson's 

resp.,  7  C.  B.,  N.  S.  641 ;  29  L.  J.,  M.  C.  Game  L.  58. 
213;  Legg,   app.,  Pardoe,  resp.,   9   C.  B., 

s  s2 
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CiiAP.  XV. 

Sect.  5. 

Action  by 
Tenants 
against  Tres- 
passers. 


Damage  to 
Crops. 


Game  Licence 
to  Tenants. 


24  &  25  Vict. 
c.  9<5,  s.  17. 
Stealing  Hares 
and  Rabbits  in 
Warrens,  &c. 


the  lands  (r).  The  tenant  has  in  general  the  same  remedy  against  tres- 
passers on  his  lands  as  the  landlord  or  owner  would  have ;  and  though 
when  the  game  belongs  to  the  landlord,  the  tenant  has  no  remedy 
against  his  landlord  or  any  persons  hunting  or  shooting  with  his  per- 
mission, yet  lie  may  j)roceed  against  ordinary  trespassers,  either  by 
action  or  under  the  (jame  Acts  when  applicable.  In  general  he  has 
no  remedy  against  persons  hunting  a  fox  over  his  lands,  when  nothing 
unnecessary  is  done  is).  And  in  case  of  hunting  or  coursing  with 
hounds  or  greyhounds,  and  being  in  fresh  pursuit  of  any  deer,  hare  or 
fox  already  started  upon  any  other  land,  though  there  is  no  summary 
remedy  under  the  Game  Act  (t),  an  action  may  be  brought  by  the 
tenant  (m).  But  fox-hunting  appears  to  form  an  exception  as  above- 
mentioned. 

When  the  game  is  reserved  to  the  landlord,  though  much  damage 
mav  be  done  to  the  crops,  the  tenant  has  no  right  of  action.  But  it 
is  said  that  in  Scotland  such  action  may  be  maintained  if  the  game  is 
excessive  {x). 

Where  a  tenant  is  entitled  to  the  game  on  his  lands  he  requires,  in 
general,  a  game  licence,  like  other  persons,  to  enable  him  to  take,  kill 
or  pursue  game  (y).  But  there  are  some  exceptions  to  the  necessity 
of  this  licence  as  regards  tenants.  Thus  a  tenant,  if  entitled  to  the 
game,  but  not  otherwise,  may  kill  hares  on  his  enclosed  lands  without 
a  game  licence  {z).  And  if  he  chooses  he  may,  instead  of  killing 
them  himself,  grant  an  authority  to  some  one  other  person  who  may 
also  kill  them  without  a  game  licence  ;  but  such  authority  must  be 
registered  with  the  clerk  of  the  magistrates  of  his  petty  sessions 
division  (z).  As  regards  other  game,  the  tenant  must  be  licensed  like 
other  persons  (a).  As  regards  deer,  the  tenant,  if  otherwise  entitled, 
needs  no  game  licence  to  kill  them  on  his  own  lands  (a).  Nor  does 
he  need  a  game  licence  to  kill  rabbits  on  his  own  lands  ;  and,  more- 
over, any  person  having  his  direction  or  permission  to  kill  rabbits  is 
exempt  from  taking  out  a  licence  {a) :  nor  does  a  tenant  require  a 
licence  to  catch  woodcocks  and  snipes  with  nets  or  springs;  but  if  he 
pursue  or  kill  them  otherwise,  he  requires  a  licence  (h):  and  he  requires 
a  licence  to  take,  kill  or  pursue  quails  or  landrails  (c). 

By  the  Larceny  Act  (24  &  25  Vict.  c.  96,  s.  17),  whosoever  shall 
unlawfully  and  wilfully,  between  the  expiration  of  the  first  hour  after 
sunset  and  the  beginning  of  the  last  hour  before  sunrise,  take  or  kill 
any  hare  or  rabbit  in  any  warren  or  ground  lawfully  used  for  the 


(/■)  y  Geo.  4,  c.  69,  s.  2  ;  Paterson's 
Game  L.  94  ;  and  see  "  An  Act  for  the  I're- 
vention  of  Poaching,"  25  &  26  Vict.  c.  114, 
post,  629;  and  "The  Larceny  Act," 24  &  25 
Vict.  c.  96,  supra. 

(*)  Gundry  v.  Feltham,  1  T.  11.  334; 
Essex  V.  Cupel,  Cliit.  Game  L.  114;  Pater- 
son's Game  L.  62. 

(0  1  &  2  Will,  4,  c.  32,  s.  35. 


{u)   Deane  v.  Clayton,  7  Taunt.  489. 
(.r)  Paterson's  Game  L.  14. 
(y)  23  &  24  Vict.  c.  90,  s.  2. 
(z)  11  &  12  Vict.  c.  29,  ss.  1,2  i  Pater- 
son's Game  L.  146,  147. 

(a)  23  &  24  Vict.  c.  90,  s.  2. 

{b)  Ibid.;  andseePaterson'sGameL.  181. 

(c)  23  &  24  Vict.  c.  90,  s.  2. 
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breeding  or  keeping  of  hares  or  rabbits,  whether  the  same  be  inclosed  Chap.  XV. 
or  not,  shall  be  guilty  of  a  misdemeanor ;  and  whosoever  shall  un-  ^^^'^-  ^' 
lawfully  and  wilfully,  between  the  beginning  of  the  last  hour  before 
sunrise  and  the  expiration  of  the  first  hour  after  sunset,  take  or  kill 
any  hare  or  rabbit  in  any  such  warren  or  ground,  or  shall  at  any  time 
set  or  use  therein  any  snare  or  engine  for  the  taking  of  hares  or 
rabbits,  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  such  sum  of  money,  not  exceeding  5/.,  as  to  such 
justice  shall  seem  meet :  provided  that  nothing  in  this  section  con- 
tained shall  affect  any  person  taking  or  killing  in  the  daytime  any 
rabbits  on  any  sea  bank  or  river  bank  in  the  county  of  Lincoln,  so 
far  as  the  tide  shall  extend,  or  within  one  furlono-  of  such  bank." 

By  25  &:  26  Vict.  c.  114,  intituled  "  An  Act  for  the  Prevention  of  25&  26  Vict. 
Poaching,"  after  defining  for  the  purposes  of  this  act  the  meaning  of  h,i  Act.^*'^*^^' 
the  word  "  game,"  as  before  mentioned  (c/),  sect.  2  enacts,  that  "  it 
shall  be  lawful  for  any  constable  or  -peace  officer  in  any  county,  borough 
or  place  in  Great  Britain  and  Ireland,  in  any  highway,  street  or  public 
place,  to  search  any  person  whom  he  may  have  had  good  cause  to  suspect 
of  coming  from  any  land  where  he  shall  have  been  unlawfully  in 
search  or  pursuit  of  game,  or  any  person  aiding  or  abetting  such 
person,  and  having  in  his  possession  any  game  unlawfully  obtained, 
or  any  gun,  part  of  gun,  or  nets  or  engines  used  for  the  killing  or 
taking  game  ;  and  also  to  stop  and  search  any  cart  or  other  convey- 
ance in  or  upon  which  such  constable  or  peace  officer  shall  have  good 
cause  to  suspect  that  any  such  game  or  any  such  article  or  thing  is 
being  carried  by  any  such  person  ;  and  should  there  be  found  any 
game  or  any  such  article  or  thing  as  aforesaid  upon  such  person,  cart 
or  other  conveyance,  to  seize  and  detain  such  game,  article  or  thing 
[not  the  poacher,  nor  the  cart  or  conveyance] ;  and  such  constable  or 
peace  officer  shall  in  such  case  apply  to  some  justice  of  the  peace  for 
a  summons,  kc.  [a  summary  remedy  is  given  against  the  poacher,  who 
may  be  fined  not  exceeding  5/.,  and  forfeit  such  game,  guns,  parts 
of  guns,  nets  and  engines]." 


Sect.  6. — Building  Act. 
The  old  Metropohtan  Building  Act  (14  Geo.  3,  c.  78)  has  been  The  Old  Me- 
repealed  (e),  except  as  to  the  following  sections,  viz.,  ss.  74,  75,  as  to  Buflding"Act 
the  keeping  of  fire-engines,  ladders  and  firecocks  ;  s.  76,  as  to  fees  or  repealed  ex- 
rewards  to  turncocks  and  engine  keepers  ;  ss.  77,  78,  as  to  the  pay-  ss.  74—86. 
ment  of  such  rewards  or  fees;  ss.  80,  81,  as  to  the  providing  of  en- 
gines by  parishes,  and  the  payment  of  the  expenses  and  rewards  out 
of  the  poor  rates  ;  s.  82,  as  to  the  exemption  of  watermen  and  others 

(rf)  Ante,  624.  (e)  7  &  8  Vict.  c.  84,  s.  1  ;  Id.  Schcd.  (A.) 
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Chat.  XV.  from  impressment,  or  the  liability  to  serve  either  as  mariners  or 
^''•^•^-  *^-  soldiers  ;  s.  83,  as  to  the  application  of  insurance  money  on  houses 
burnt ;  s.  84,  as  to  the  punishment  of  servants  for  carelessly  firing 
a  house ;  s.  85,  as  to  the  attendance  of  peace  and  parish  officers  at 
fires;  s.  86,  as  to  legal  proceedings  in  respect  of  accidental  fires. 
All  these  sections  are  expressly  continued  in  force  by  18  &  19  Vict, 
c.  122,  s.  109. 
Suggestions  INIuch  vexatious  extortion  is  constantly  and  systematically  practised 

rre"hhneir^^  Under  sccts.  80,  81,  86,  where  there  is  any  pretence  for  saying  that  a 
for  a  Chimney  chimney  was  on  fire.  When  the  occupier  means  to  dispute  that  fact, 
""    "^^'  and  to  deny  his  liability  in  toto,  he  should  pay  no  attention  to  any 

pretended  summons  from  the  churchwardens  and  overseers,  but  wait 
until  a  genuine  summons    from    a   magistrate    is   served.     He   will 
thereby  avoid  being  trifled  with  and  his  time  wasted,  and  the  evidence 
of  his  witnesses  prematurely  ascertained  by  his  opponents,  and  him- 
self from  being  indirectly  forced  into  a  vexatious  compromise,  to  get 
rid  of  the  annoyance  of  repeated  attendances  at  the  police   court. 
But  if  the  chimney  really  was  on  fire,  he  should  attend  and  effect  a 
compromise  upon  the  best  terms  he  can,  within  the  statutable  limits. 
The  lowest  rewards  and  fees  ever  taken  amount  to  more  than  most 
persons  like  to  pay. 
Tlie  Metropo-        The  7  &  8  Vict.  c.  84,  for  regulating  the  construction  and  use  of 
Act"of  1844"^    buildings  in  the  metropolis  and  its  neighbourhood  has  been  repealed  (e), 
repealed,  ex-     except  as  to  sects.  54  to  63,  which  relate  to  certain  dangerous,  offen- 

CPTlt   flS   to 

ss.  51— 63.         sive  and  noxious  trades  and  businesses,  and  the  erection  of  buildings 
near  where  they  are  carried  on,  and  which  provide  for  the  discon- 
tinuance of  such  dangerous  trades  and  businesses  in  certain  localities 
within  twenty  years  next  after  the  passing  of  that  act(y)  ;  and  of 
such  offensive  and  noxious  trades  and  businesses  within  such  localities 
within  thirty  years  (^),  under  heavy  penalties,   to  be  enforced  in  a 
summary  way  with  costs.     The  act  itself  must  be  referred   to  for 
details. 
Tiie  Metropo.        The  Metropohtan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  now 
Act')  1855  '"^    regulates  the  mode  of  constructing  buildings  in  the  metropolis  and  its 
now  in  force,      neighbourhood.     It  extends  to  all   places  within   the  limits   of  the 
metropolis,  as  defined  by  18  &  19  Vict.  c.  120,  for  the  better  local 
management  of  the  metropolis,  and  to  all  places  to  which  such  last- 
mentioned  act  may  be  extended,  unless  such  places  are,  in  making  \ 
such  extension,  expressly  excepted  from  the  operation  of  this  act,  but 
nothing  therein   contained  shall  affect  the  exercise  of  any  powers  ^ 
vested  by  any  act  of  parliament  in  the  commissioners  of  sewers  of  the 
city  of  London  for  the  time  being  (/*).     It  is  divided  into  five  parts — 
the  first  relating  to  the  regulation  and  supervision  of  buildings  {i) ; 

(e)  18  &  If)  Vict.  c.  122,  s.  109.  (h)  Sect.  4. 

(/)  1.  e.  on  or  before  9th  August,  1864.  {i)  Sects.  6  -68. 

(g)  August,  1874. 
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the  second,  to  dangerous  structures  (k) ;  the  third,  to  party  struc-     Chap.  XV. 
tures  il);  the  fourth,  to  miscellaneous  provisions  (m) ;  the  fifth,  to  the  ^^^'   ' 


repeal  of  former  acts  and  to  temporary  provisions  (n).     The  act  itself, 

and  the  schedules  thereto,  must  be  referred  to  for  details  (o). 

All  the  above  acts  are  of  a  local  and  personal  nature  (p).  I^ocal  and  Per- 

sonal Acts. 

(k)  Sects.  69—81.  ing  Act  (1856);  Young's  Key  to  the  Me- 

(Z)  Sects.  82 — 96.  tropolitan  Building  Acts  (1856).    Tliecases 

(m)  Sects.  97 — 108.  decided  under  this  act   may  be   found   in 

(n)  Sects.  105 — 114.  Fisher's  Annual  Digest,  tit.  "  Metropolis." 

(o)  See  2   Petersdorff  New   Abr.  536—  (p)  Richards  v.  Easto,  15  M.  &  W.  244; 

5/4  ;  Woolrych  on  the  Metropolitan  Build-  3  D.  &  L.  515. 
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Chap.  XVI. 
Sect.  1. 

Forms  of  Ac- 
tions abolished. 


Nature  of  the 
Action  of 
Covenant. 


8  &  9  Vict, 
c.  106,  s.  '). 
Strangers  to 
an  Indenture 
may  take  or 
sue  under  it. 


^Vhat  is  an 
Indenture. 


Sect.  1. — When  maintainable. 
Although  all  forms  of  actions  were  in  effect  abolished  by  the  Com- 
mon Law  Procedure  Act,  1852(a),  yet  the  substance  of  them  re- 
mains ;  and  it  will  be  convenient  to  consider  them  under  the  old  heads 
of  "  Covenant,"  "  Debt  for  Rent,"  "  Use  and  Occupation,"  "  As- 
sumpsit," "  Trespass,"  "  Trover,"  &c. 

The  action  of  covenant  lies  for  the  recovery  of  damages,  for  the 
breach  of  any  agreement  entered  into  by  deed,  whether  it  be  by  in- 
denture or  deed-poll ;  and  whether  the  covenant  be  implied  in  law,  or 
expressed  in  fact.  It  is,  therefore,  the  proper  form  of  action  between 
landlord  and  tenant,  when  the  contract  between  them  is  by  deed,  and 
has  been  broken  on  either  side  {b).  If  a  man  leases  for  years,  reserv- 
ing rent,  he  may  have  an  action  of  covenant  as  well  as  debt,  for  the 
rent  in  arrear  (c).  The  law  with  respect  to  express  and  implied  co- 
venants between  landlord  and  tenant  has  been  already  stated  (t/), 
and  so  with  respect  to  the  usual  covenants  entered  into  between 
them(e).  By  8  &  9  Vict.  c.  106,  s.  5,  "under  an  indenture  exe- 
cuted after  the  1st  day  of  October,  1845,  an  immediate  estate  or 
interest  in  any  tenements  or  hereditaments,  and  the  benefit  of  a  con- 
dition or  covenant  respecting  any  tenements  or  hereditaments,  may  be 
taken,  although  the  taker  thereof  be  not  named  a  party  to  the  same 
indenture;"  also,  "a  deed  executed  after  the  said  1st  day  of  October, 
1845,  purporting  to  be  an  indenture,  shall  have  the  effect  of  an  in- 
denture, although  not  actually  indented." 


(rt)  15  &  16  Vict.  c.  76,  SB.  3,  41,  51,  74. 

(fc)   Ante,  474. 

(t)  Bac.  Abr.  tit.  Covenanl{C). 


(d)  Ante,  102—119;  540—548. 

{c)  See  Gen.  Index,  post,  tit.  Cwenanl. 
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Before  this  act  no  action  would  lie  upon  a  deed  inter  partes,  except    Chap.  xvi. 

by  a  party  thereto  or  his  representatives  or  assigns  (/).     But  an  ac-  ^^^' 

tion  might  have  been  (and  still  may)  be  maintained  by  a  party  to  an  Previous  Law. 

indenture  against  one  who  was  not  a  party,  but  executed  the  deed  (^). 

A  party  bringing  an  action  on  a  deed-poll  must  be  named  therein  or 

interested  in  the  subject-matter  (h).    Where  B.  assigned  the  lease  of  a 

house  to  A.  by  deed,  subject  to  certain  covenants,  and  A.  took  possession, 

it  was  doubted  whether  B.'s  remedy  for  a  breach  of  the  covenants  was 

not  by  an  action  of  covenant,  although  A.  never  executed  the  deed  (i). 

Where  a  deed  is  absolutely  void,  any  covenant  therein  contained  is  On  Covenants 
void  also,  and  no  action  can  be  maintained  for  its  infraction  (k) ;  but  voidable  Deed, 
if  the  deed  be  merely  voidable,  an  action  may  be  maintained  for  any 
breaches  of  covenant  which  happened  before  the  deed  was  avoided  (Z). 
Where  there  is  a  proviso  that  on  breach  of  any  of  the  covenants, 
the  lease  "shall  cease,  determine  and  be  utterly  void  io  all  intents 
and  purposes  whatsoever,  such  words  will  be  construed  to  mean  void 
at  the  election  of  the  lessor  {m).  The  lessee  will  not  be  allowed  to  take 
advantage  of  his  own  wrongful  act  or  omission,  and  to  say  that 
thereby  the  lease  became  void  {n).  The  lessor  must  do  some  act 
evidencing  his  intention  to  enter  for  the  forfeiture  and  determine  the 
lease  (o);  and  the  lease  will  be  avoided  y?'ow  that  time  only ;  but  pre- 
vious arrears  of  rent  may  be  sued  for,  although  upon  re-entry  the 
lessor  is  to  have  the  premises  again  "  as  if  the  said  indenture  had 
never  been  made"  {p).  So  an  action  may  be  maintained  for  previous 
breaches  of  covenant  as  to  repairs,  &;c.,  but  not  for  any  subsequent 
rent  or  subsequent  breaches  {q). 

Wherever  the  right  to  maintain  an  action  of  covenant  depends  upon  Effect  of  a 
the  performance  of  any  matter  which  is  a  condition  precedent,  it  must  Cedent"""  ^'^^" 
be  shown  that  the  plaintiff  has  put  himself  in  a  situation  to  maintain 
his  action  by  the  performance  of  such  precedent  matter  (r).     When, 
however,  the  defendant  has  prevented  the  performance  by  his  own 
neglect  or  default,  it  is  equivalent  to  a  performance  by  the  plaintiff  (s). 

(/)  Green  v.  Home,  1  Salk.  197  ;  Berke-  1  Smith,  L.  C.31  (4th  ed.)  ;  Cole  Ejec.  407, 

Uy  V.  Hardy,  5   B.  &  C.   Uo  ;    8  D.  &   R.  ante,  272. 

102;  Lord  Southampton  v.  Brown,  6  B.  &  C.  («)  Rede  v.  Farr,  6  M.  &  S.  121  :    Doe  d. 

718  ;  5  Martin's  Conv.  462,  note.  Bryan  v.  Bancks,  4  B.  &  A.  401  ;   Cole  Ejec. 

(g)  Sailer  v.   Kidgley,   Garth.   76;    Holt  408;  ante,  272  (0,  276. 
R.  211;  Shower,  58;  2  Prest.  Conv.  396.  (o)  Roberts  v.  Davey,  4  B.  &  Adol.  664; 

(A)  Green  v.  Home,  1  Salk.  197  :   1  Selw.  Arnsby  v.  Woodward,  6  B.   &  C.  519  ;   9  D. 

N.  P.  487  (12th  ed.)  ;    The  Sunderland  Ma-  &  R.  536. 

rine   Insurance   Co.   v.    Kearney   (in    error),  { p)  Hartshorne  v.  Watson,^  Binj^.  N.  C. 

16Q.  B.  925.  178;    5  Scott,  500;   Load   \.  Green,  \5   M. 

(i)  Hawkins  v.  Sher,nan,  3  C.  &  P.  459;  &  W.   216,  223;    Selhy  v.  Browne,  7  Q.  B. 

but  see  Burnett  v.  Lynch,  5    B.  &  C.  589,  260  ;   Cole  Ejec.  408  ;  ante,  273(d). 
!  602;  1  Chit.  PI.  129,  133  (7th  ed.).  (q)  Oldershaw  v.  Holt,  12  A.  &  E.  590; 

(*)  Ante,  105.  4  P.  &  D.  307;   Jones   v.  Carter,  15    M.  & 

I      (/)  Nunns   v.  Gee,  Cro.   Eliz.  78;    Harts-  \V.  7)8;   Franklin  v    Carter,  1   C.  B.  750; 

homev.  »  «/mh.  4  Ring.  N.  C.  178;  5  Scott,  3  D.  &    L.  213;   Jones  v.  Whitley,  3  Wils. 

506;  Selhy  v.  Browne,   7  Q.  B.  620  ;   Load  127  ;  Cole  Ejec.  408. 
v.Crr.n,  15  ,M.&W.  216,  223;  ante,  272.  (r)  Ante,  HI. 

(w)  Robirls  V.  Davey,  4  B.  &  Adol.  667  i  (s)  Ilolham  v.  East  India  Co.,  1  T.  R.  638. 
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Chap.  XVI. 
Sect.  1. 


Exceptions  in 
Leases. 


By  or  against 
whom  the  Ac- 
tion may  be 
inaintaincd 
generally. 


Where  somctliinp;  is  covenanted  or  agreed  to  be  performed  by  each  of 
two  parties  at  the  same  time,  he  who  was  ready  and  offered  to  perform 
his  i)art,  but  was  discharged  by  the  other,  may  maintain  an  action 
against  the  other  for  not  performing  his  part(t).  If  the  one  party 
disable  himself  from  performing  his  part,  the  other  party  is  not  obliged 
to  offer  performance  of  his  part,  but  may  have  an  action  imme- 
diately (w).  If,  however,  a  man  have  lands  for  a  term  of  years,  and 
covenant  to  leave  them  in  as  good  a  plight  as  he  found  them,  al- 
though he  pulled  down  the  houses,  the  lessor  shall  not  have  an  action 
of  covenant  before  the  end  of  the  term ;  for  the  covenant  has  relation 
thereto,  and  he  may  rebuild  them :  but  if  he  do  waste  in  a  wood, 
covenant  lies,  for  he  cannot  repair  it  (x). 

When  part  of  the  demised  premises  is  excepted  and  reserved  to  the 
lessor,  there  is  no  implied  covenant  by  the  lessee  for  quiet  enjoyment 
by  the  lessor  of  the  part  so  excepted,  because  there  is  no  demise,  and 
consequently  no  implied  covenant  as  to  that  part :  but  where  the  use 
of  a  passage  or  easement  is  so  reserved,  and  the  lessee  executes  the 
deed,  an  action  lies  for  an  interruption  of  the  enjoyment  of  such  pas- 
sage or  easement,  which  is  in  effect  re-granted  by  the  lessee  (y).  The 
subject  of  exceptions  in  leases  has  been  already  fully  considered  (z). 


Sect.  2. — Between  the  Contracting  Parties. 

An  action  for  breach  of  covenant  may  be  maintained  by  or  agains 
the  parties  to  the  contract,  or  their  personal  representatives  (a),  whethe: 
the  covenant  be  such  as  runs  with  the  land,  or  is  merely  of  a  persona 
nature  (J).  Besides  this  right, — which  is  founded  on  the  privity  o 
contract, —  in  every  case  of  a  breach  of  covenant^  running  with  th( 
land,  an  action  may  be  maintained  by  or  against  parties  to  whom  th( 
interest  in  the  land,  whether  it  be  the  reversion  (c)  or  the  iexm{d) 
has  come,  although  they  are  no  parties  to  the  contract ;  this  is  foundec 
upon  the  privity  of  estate,  and  continues  only  during  the  period  suci 
privity  exists  (e).  A  lessee  has  both  a  privity  of  contract  and  o 
estate  ;  and  though  he  assigns,  and  thereby  destroys  the  privity  o 
estate,  yet  the  privity  of  contract  continues,  and  he  or  his  persona 
representative  is  liable  in  covenant  notwithstanding  the  assignment (/' 
If  the  tenant  for  a  term  convey  the  term  by  way  of  mortgage,  an( 
then  join  with  the  mortgagee  in  an  under-lease,  in  which  the  cove 
nant  for  rents  and  repairs  are  only  with  the  mortgagor  and  his  as^ 


(O  Jones  V.  Barkley,  2  Doiifr.  GSi  ;  Laird 
V.  Pirn,  7  M.  &  W'.  474;  De  Medina  v. 
Norman,  9  M.  &  W.  820  ;  2  Dowl.  N.  S. 
239  ;   Hay  ward  v.  Park,  1 6  C.  B.  295. 

(n)  1  lisp.  N.  P.  285  ;  Scott  v.  Mayn,  Cro. 
Eliz.  450;  Ford  v.  Tilry,  6  B.  &  C.  325; 
Lnrclock  V.  Frnnklyn,  8  Q.  B.  371  ;  6  C.  B., 
N.  S.  624  ;  Matthews  v.  Lowlher,  5  Exch. 
574. 


(j)  Fitz.  N.  B.  145,  (K). 

(y)  Cole's  case,  1  Salk.  196. 

(z)  Ante,  120—123. 

(«)  Ante,  199,  229-235.. 

(b)  Ante,  105  —  110. 

(r)  Ante,  195. 

(d)  Ante,  196—204. 

(r)  Ante,  199,  201,  353. 

(/)  Ante,  199,  353. 
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signs,  and  the  interest  of  the  mortgagor  and  mortgagee  become  ex-  Chap.  xvi. 
tinguished  by  being  united  to  the  reversion,  still  the  mortgagor  may  ^^^'  ^' 
maintain  covenant  against  the  under-lessee,  the  covenants  being  in 
gross  (g).  In  cases  where  the  privity  of  estate  exists,  the  action  lies 
either  against  the  assignee  of  the  term  at  common  law,  because  the 
covenant  runs  with  the  land,  or  against  the  lessee  on  his  contract,  at 
the  election  of  the  lessor.  Indeed,  the  latter  may  charge  both,  but  he 
can  take  out  execution  against  one  only ;  for  if  he  takes  both  in  exe- 
cution, he  who  is  last  taken  may  have  an  audita  querela,  or  relief 
upon  a  summary  application  to  the  court,  or  to  a  judge  at  cham- 
bers (h). 

The  rule  as  to  joinder  or  non-joinder  of  parties  in  an  action  for  Proper  Parties 
breaches  of  covenant  is  that  where  the  words  of  a  covenant  are  clearly  Covenants  "'"'^ 
joint,  and  not  several,  it  will  be  so  construed,  although  the  interest 
may  be  several;  and  so  vice  versa  (i);  but  where  the  words  admit  of 
two  constructions,  they  will  be  construed  to  be  joint  or  several, 
according  to  the  interest  (k).  Where  the  interest  of  the  covenantees 
is  joint,  although  the  covenant  is  in  terms  joint  and  several,  the  action 
follows  the  nature  of  the  contract,  and  must  be  brought  in  the  names 
of  all  the  covenantees  (Z).  In  a  lease  of  a  colliery  the  two  lessees 
covenanted  "jointly  and  severally  in  manner  following,"  viz.  that, 
&c. ;  then  followed  several  covenants,  after  which  was  a.  covenant 
that  monies  due  should  be  accounted  for  and  paid  by  the  lessees,  their 
executors,  &:c.  (not  saying  and  each  of  them) :  this  and  the  former 
covenants  were  held  to  be  several  as  well  as  joint  (w).  But  the  legal 
niceties  to  be  found  in  the  decisions  are  now  of  less  importance  than 
they  formerly  were,  the  non-joinder  and  mis-joinder  of  plaintiffs  being 
amendable  before  and  at  the  trial  (n),  and  after  notice  on  a  plea  of 
non-joinder  (o),  and  the  mis-joinder  of  defendants  being  also  amend- 
able before  and  at  the  tr\a.\{p).  A  joint  action  of  covenant  is  not 
maintainable  against  two  on  an  implied  covenant,  if  it  appear  on  pro- 
duction of  the  lease  that  one  only  demised,  and  the  other,  who  had 
merely  an  equitable  interest,  confirmed  {rj).  An  indenture  of  lease 
recited  that  the  lessee  had  agreed  to  take  the  premises,  and  that  a 
third  person  had  agreed  to  enter  into  the  covenant  after  mentioned 
for  securing  payment  of  the  rent ;  the  lessee  and  surety  then  cove- 
nanted to  pay  the  lessor  the  rent;  and  further,  that  the  lessee  should 
keep  the  premises  in  repair;  there  were  also  other  covenants  similarly 

ig)  Stokes  V.  Russel,  3  T.  R.  678  ;   JVebb  5  T.  R.  522  ;    Copland  v.  Laporte,  3  A.  &  E. 

V,  Russel,  Id.  393.  517  ;   1  Selw.  N.  P.  490  (12th  ed.). 

(A)  Cro.  Jac.  523;    1    Chit.   Arch.   544  (n)  15  &  IG  Vict.  c.  76,ss.34,  35  ;  1  Chit 

(Uih  ed.).  Arch.  403  (11th  ed.) ;  2  Id.  1550. 

(«)  Ante.  104  (t).  (o)  Id.  sect.  3fi  :  2  Chit.  Arch.  1550. 

(k)  Ante,    104(g),  (/();   Bac.   Abr.  tit.  (p)  Id.    sect.  37;     1    Chit.   Arch.    404; 

Covenant,  (D).  2  Id.  1551. 

(/)  Pugh  V.  Stringfield,  3  C.  B.,  N.  S.  2  ;  [q)  Smith  v.  I'ockliiiglon,  1  C.  &  J.  445; 

27  L.  J..  C.  P.  34.  1  Tyr.  309. 

(m)  Dulic  of  Northumberland  v.  Errington, 
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Chap.  XVI. 

Sect.  2. 


framed  for  matters  to  be  performed  by  the  lessee :  it  was  held,  tha 
the  surety  was  jointly  bound  with  the  lessee  by  the  covenant  to  repai 
as  well  as  the  covenant  to  pay  rent(r).     Tenants  in  common  ough 
to  join  in  the  action  of  covenant  for   rent  (s).     Tenants  in  common! 
assignees  of  the  reversion  on  a  lease,  may  join  in  suing,  and  be  jointly 
sued,  on  covenants  therein  (t).     Upon  a  lease  by  tenants  in  common| 
the  survivor  may  sue  for  the  whole  rent ;  although  the  reservation  h 
to  the  lessors  according  to  their  respective  interests  (u).     Tenants  ii 
common  may  join  in  one  distress,  or  each  may  distrain  separately  fo 
his  or  her  share  (x).     One  tenant  in  common  may  sue  or  distrain  oi 
his  co-tenant  for  rent  reserved  in  a  lease  (y),  or  for  non-repairs  (z). 


For  Breaches 
in  the  Testa- 
tor's Lifetime. 


For  subsequent 
Breaches. 


Sect.  3. — Between  Derivative  Parties. 
(a)  Personal  Representatives. 

For  a  covenant  broken  in  the  lifetime  of  the  testator,  the  executoi 
and  not  the  heir  or  assignee,  shall  have  the  action  of  covenant 
although  upon  a  real  covenant  which  runs  with  the  land  ;  and  th 
damages  shall  be  recovered  by  the  executor,  though  not  mentions 
in  the  covenant,  as  he  personally  represents  the  testator  (a).  A 
executor  of  a  lessor  may  sue  the  lessee  for  breach  of  a  covenant  nc 
to  fell,  stub  up,  lop  or  top  timber  trees  excepted  out  of  the  demis( 
the  breach  having  been  committed  in  the  lifetime  of  the  lessor  (b 
So  the  executor  of  a  tenant  for  life  may  sue  for  breach  of  a  covenav 
to  repair,  committed  in  the  lifetime  of  the  testator  (c).  Where  tli 
covenant  runs  with  the  land,  and  the  breach  occurs  after  the  death  ( 
the  lessor,  who  was  seised  in  fee,  the  action  should  be  brought  by  h 
he\r(d).  Where  there  is  a  continuing  breach  in  the  life  both  of  tl' 
ancestor  and  heir,  as  where  the  premises  covenanted  to  be  repaire 
by  the  lessee  are  out  of  repair  both  in  the  lifetime  of  the  ancestor  an 
after  his  death,  the  heir  is  entitled  to  bring  an  action  (e). 

An  action  will  lie  on  an  express  covenant  of  the  lessor  against  h 
executor  or  administrator (y),  but  not  on  a  covenant  in  law,  i.e.  a 
implied  covenant,  which  is  not  broken  until  after  the  death  of  tl 
lessor  (g).  It  will  lie  by  the  executor  or  administrator  of  an  assignc 
of  a  lessee  on  an  express  covenant  for  quiet  enjoyment,  and  a  breac 


(r)  Copland  v.  Laporte,  3  A.  &  E.  517. 

(5)  Bull.  N.  P.  158  ;  Co.  Lit.  198. 

(t)  Womersley  v.  Dally,  26  L.  J.,  Exch. 
2H). 

(«)  Wallare  v.  M'Laren,  1  Man.  &  R. 
51();  but  see  Bulien,  49;  Oilct/  \.  James, 
13  M.  &  W.  20!). 

(.r)  Ante,  3()8. 

(j/)  Snelaar  v.  Hciisfoii,  Cro.  Jac.  611. 

(z)    Yates  V.  Cole,  2  Brod.  &  B.660. 

(a)  Esp.  N.  1*.  295;  Liiri/  v.  Lcfiv^ton, 
\'cntr.    175  ;   2  Lev.  26  j   Dullen    v.   Bult, 


4  C.   B.,  N.  S.   760  ;  27  L.  J.,  C.  P.  28 
1  Wms.  Exors.  7S3  (5th  ed.) ;  ante,  226. 

[b)  Raymond  v.  Fitch,  2  C,  M.&  II.  58 

5  Tyr.  985. 

(c)  Rieketis  v.  Weaver,  12  M.  &  W.71 
Noble  V.  Cass,  2  Sim.  313;  1  Wms.  Exo 
750  (5th  ed.);   ante,  229. 

{d)  Bac.  Abr.  tit.  Covenant,  (E.  2). 
(e)    Vivian    v.  Champion,    2    Ld.    Ray 
1125;  2  Lev.  92;   1  Salk.  141. 
(/)  Ante,  229. 
{g)  Ante,  116,  229.  t 
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thereof  after  the  death  of  the  lessor  (/t):  but  not  where  the  covenant    Chap.  XVI. 
is  implied  by  law  (i).     If  a  lessor  covenant  with  the  lessee  to  make       ^^^t.  3. 
him  a  new  lease  at  the  end  of  his  term,  and  the  lessee  dies,  his  execu- 
tor or  administrator  may  have  an  action  of  covenant  on  this,  though 
not  named  ( /). 

Where  there  has  been  any  breach  of  such  of  the  lessee's  covenants  For  subsequent 
as  run  with  the  land  (h),  after  the  death  of  the  lessee  the  lessor  has  his  real^Covenants. 
election  to  charge  the  lessee's  executors  either  as  executors  — in  which 
case  the  judgment  must  be  de  bonis  testatoris — or  as  assignees,  with- 
out mentioning  their  representative  character,  but  stating  generally 
in  the  declaration  that  all  the  estate  of  the  lessee  in  the  premises  law- 
fully came  to  and  vested  in  the  defendants, — in  which  case  the  judg- 
ment shall  be  de  bonis  propriis(/).  Executors  or  administrators 
may  be  charged  as  assignees  of  their  testator's  or  intestate's  lease- 
holds, notwithstanding  they  have  not  entered  to  take  possession 
thereof  (wj).  The  executor  of  a  lessee  is  liable  as  executor  to  the 
grantee  of  the  reversion  on  such  a  covenant ;  though  the  lessee  may 
have  assigned  his  term,  and  the  grantee  have  accepted  rent  of  the 
assignee  (n).  An  action  of  covenant  lies  by  the  lessor  against  the 
administrator  of  the  assignee  of  the  lessee,  against  whom  he  declares 
as  assignee,  for  a  breach  of  covenant  which  runs  with  the  land(o). 
So  if  the  lessee  assign  over,  and  the  assignee  die  intestate,  the  lessor 
may  have  covenant  against  the  administrator  of  the  assignee,  and 
declare  against  him  as  assignee  ;  for  such  covenants  bind  those  who 
come  in  by  act  of  law,  as  well  as  by  act  of  the  parties  (;;).  Though 
all  the  estate  of  the  lessee  is  assigned  by  act  of  parliament,  if  there 
are  no  words  of  discharge,  the  lessee's  executor  is  still  liable  on  the 
covenant  for  the  rent  (q).  Personal  representatives  may  be  charged 
as  assignees,  although  they  have  not  taken  possession  (r).  When  sued 
as  assignees  of  part,  they  are  chargeable  for  so  much  of  the  rent  as 
the  occupation  of  such  part  is  worth  (s).  Executors  may  get  rid  of 
their  liabihty  as  before  mentioned  (t). 

(b)  Assigns. 
The  word  "  assigns"  comprises  not  only  the  immediate  assignees  General  Lia- 
of  the  lessee,  but  all  deriving  title  through  or  under  him  mediately  or  siVnee^of  a'"" 
immediately  (m).      The   assignee   of  a  term,   whether  "  assigns"    be  Term, 
mentioned  in  the  covenants  or  not,  is  bound  to  perform  all  the  cove- 

(h)  Shep.  Touch.  178;    miliams  v.  Bur-  (o)  Bull.  N.  P.  159. 

rell,  1  C.  B.  402.  (p)  Esp.  N.  P.  290. 

(i)  Adams  v.  Gibney,  C  Bing.  656  ;  4  Moo.  (7)   Hornby  v.  Hoiilditch,  Andr.  40  ;    IT. 

&  P.  491  ;  ai.te,  117.  R.  93,  n.  ;   Bac.  Abr.  tit.  Covenant,  (E  4,  n.). 

(j  )  Plow.  Com.  286.  (r)  Ante,  228  (2),  229  (0- 

(k)  Ante,  106—1 10.  (s)   Ruben/  v.  Stevens,  4  B.  &  Adol.  241  ; 

(/)  Ante,  229  (/).  1  N.  &  M.  182;  ante,  110(e). 

('«)  Ante,  228  fs),  229(0,  230(/O.  (0   Ante,  229— 23  K 

(n)  Adams  v.  Taplhig, -i   Mod.  88;   Bret  {n)  5   Co.    R.  77  b;  Carth.   519;   1    LJ. 

T.  Cumberland,  Cro.  Jac.  521.  Raym.  553  ;  Salk.  309  ;  ante,  193  {a). 
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Chap.  XVI. 
Sect.  3. 


For  Breaches 
whilst  Assig- 
nee. 


Possession  of 
Assignee. 


nants  annexed  to  the  estate  (z).  He  may  therefore  be  sued  by  th( 
lessor  in  covenant  on  all  the  covenants  which  run  with  the  land  am 
are  annexed  to  the  realty  {y).  He  is  not,  however,  in  any  case  liabl 
on  a  mere  collateral  or  personal  covenant  {z).  He  is  liable  only  fo 
breaches  of  covenant  and  causes  of  action  which  accrue  whilst  he  i 
assignee  (a).  Therefore  if  he  assign  over  he  is  not  liable  for  sub 
sequent  breaches,  though  his  assignee  has  not  taken  possession  {h) 
but  notwithstanding  any  such  assignment,  he  continues  liable  fo 
breaches  committed  whilst  he  was  assignee  (c).  He  is  also  liable  t 
his  immediate  assignor  upon  any  express  covenants  entered  into  b 
him  in  the  assignment  to  himself  (i/),  or  to  an  action  on  the  cas 
(where  there  are  no  such  covenants)  for  non-payment  of  the  rent  or  nor 
performance  of  covenants  whilst  he  continued  such  assignee  (e).  Bi 
an  assignee  who  takes  from  a  lessee  leasehold  premises  by  indenture  ii 
dorsed  on  the  lease,  subject  to  the  payment  of  the  rent  and  performanc 
of  the  covenants  and  agreements  reserved  and  contained  in  the  leas 
(but  without  any  express  covenant  on  his  part  to  pay  such  rent,  or  1 
perform  such  covenants),  is  not  -liable  in  covenant  to  the  lessee  f( 
rent  which  the  lessee  has  been  called  on  to  pay  after  the  assign( 
has  assigned  o\erif) ;  nor  in  assumpsit  ((/). 

By  an  assignment  the  title  and   possessory  right   pass,  and   tl 
assignee  becomes  possessed  in  law  :  and  it  is  immaterial  whether  tl 
assignment  be  absolute,  or  by  way  of  mortgage ;  for  the  princip 
upon  which  the  assignee  is  liable  is  in  respect  of  his  having  the  leg 
estate  (A).     Therefore  covenant  for  non-payment  of  rent  lies  again 
an  assignee  of  a  lease,  to  whom  an  assignment  is  made  by  way 
mortgage  security,  although  he  has  never  entered,  or  taken  acti 
possession  {i).     The  devisee  of  the  equity  of  redemption  (the  legal  1 
being  in  a  mortgagee)  is,  however,  not  liable  in  covenant  as  assign 
of  all  the  estate,  right,  title  and  interest  of  the  original  covenantor  (. 
Where  a  lessee  died  intestate  and  his  widow  entered  on  the  premis- 
and  afterwards  her  son-in-law,  with  the  assent  of  the  landlord,  to 
the  premises  and  paid  rent ;  it  was  held,  that  he  had  not  made  hims 
executor  de  son  tort,  so  as   to  be  chargeable  as  assignee  {I),     j 
action  of  covenant  cannot  be  maintained  by  the  original  lessor,  1 
heirs,  executors,  administrators  or  assigns,  against  an  under-lesst 


(.r)  Minshull  V.  Oakes,  2  H.  &.  N.  793  ; 
27  L.  J.,  Exch.  194;  ante,  106,  107. 

(y)  Ante,  10(>,  107. 

(z)  Mayo  v.  Biickliurst,  Cro.  Jac.  438; 
ante,  200;  Ciiit.  PI.  131  (7th  ed.)  ;  IVilliams 
V.  Burrell,  1  C.  B.  402. 

(a)  Ante,  199. 

(&)  Taylor  v.  Slntm,  1  Bos.  &  P.  21  ; 
Wallxer  v.  Reeve,  3  Doug.  19;  Cliancellvr  v. 
Poole,  2  Doiirr.  7fi4. 

(r)  Ilarlcy  v.  King,  2  C,  M.  &  R.  18; 
5  Tyr.  692  ;  Pitcher  v.  Tovey,  1  Salk.  81  ; 
ante,  201. 


(rf)  Ante,  200  [p). 

(e)   Burnett  v.  Lynch,  5  B.  &  C.  589. 

(/)  IVulveridge  v.  Steward  (in  err:, 
1  Cr.  &  M.  644  ;  3  Moo.  &  Sc.  r,61  ;  3  T  . 
637  ;   1  Selw.  N.  P.  493,  494  (  r2th  ed. 

(^)  Mills  V.  Harris,  K.  B.,  Mic.  T.  1!  , 
cited,  1  Cr.  &  Mee.  659. 

{h)  Ante,  202. 

(z)  Williams  v.  Bosanquet,  1  Brod.  S  • 
238  ;  3  Moo.  500;   ante,  202  (t).  , 

(/f )  Mayor,  ^-c.  of  Carlisle  \.Blamire,  8  E  i 
487. 

(0  Paull  V.  Simpson,  9  Q.  B.  Z65. 
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I  but  only  against  an  assignee  of  the  whole  term(m) :  but,  if  A.  demise    Chap.  XVI. 
to  B.  several  parcels  of  land,  and  the  lessee  covenant  for  him  and  his       ^^c^-  3- 
assigns  to  repair,  &c.,  and  after  the  lessee  assigns  to  D.  all  his  estate 
in  parcel  of  the  land  demised,  and  D.  does  not  repair  that  to  him 

■  assigned,  the  lessor  may  have  an  action  of  covenant  against  D.  as 
assignee  of  that  part  (n).     Where  there  was  a  general  covenant  to 

I  repair  and  keep  in  repair,  and  the  lessee  assigned  over,  subject  to  the 
performance  by  the  assignee  of  the  covenants  in  the  lease  from  the 
day  of  assignment,  and  afterwards  the  lessor  recovered  against  the 

I  lessee  for  breach  of  the  covenant  to  repair  :  it  was  held,  that  the 

I  lessee  could  recover  over  against  the  assignee  for  such  dilapidations 
only  as  there  had  been  after  the  assignment  (a).  An  assignee  of  a 
lessor  may  be  liable  to  the  covenants  of  the  lease,  though  good  by 

,  estoppel  only  (p). 

I     The  32  Hen.  8,  c.  34,  gives  to  the  grantees  and  assignees  of  rever-  Actions  by  As- 

sions  of  lands,  tenements  and  other  hereditaments,  the  like  advantage  !ij,^"ees  of  the 
'  _  ...  Reversion. 

against  lessees  by  action  for  not  performing  conditions,  covenants  or 

agreements  expressed  in  the   indentures  of  lease,  as  the  lessors  or 

grantors   themselves   might   have  (q).     This   statute   does  not  apply 

where  the  demise  is  not  by  deed  (r).     To  enable  the  assignee  of  a 

I  reversioner  to  sue  on  the  covenants  in  a  lease,  he  must  be  seised  of 

the  same  reversion  to  which  the  covenants  were  originally  annexed ; 

therefore,  where  there  was  a  lease  for  years,  under  which  the  tenant 

entered,  but  which  was  never  executed  by  the  lessor,  who  died  and 

devised  the  property :  it  was  held,  that  the  devisee  could  not  sue  as 

i  assignee  of  the  reversion  for  breaches  of  covenants  in  the  lease  (5).     A 

I  lease  was  made  by  A.  and  B.  his  wife,  who  were  seised  of  an  undi- 

)  vided  moiety  in  right  of  the  wife,  and  also  by  C,  who  was  seised  of 

I  the  other  undivided  moiety,  and  it  contained  a  covenant  by  the  lessee, 

I  with  A.  and  C.  only,  to  repair;  semble,  that  this  was  not  a  covenant 

t  running  with  the  land  on  which  the  assignee  of  the  reversion  could 

I  sue  {t).     The  assignee  of  a  rent  reserved  by  deed  (without  being  an 

assignee  of  the  reversion,  if  any),  may  maintain  an  action  for  the  rent 

.  which  becomes  due  after  the  assignment  {u).     The  surrenderee  of  a 

I  copyhold  reversion  may  bring  covenant  against  the  lessee  within  the 

■  equity  of  this  statute,  for  it  is  a  remedial  law,  and  no  prejudice  can 

'I      (tn)    Stone   v.    Evans,    MS.;     Holford   v.  den  v.  Cbrismas,  10  Q.  B.  135  ;  Bichford  v. 

Hatch,  1  Doug.  183.  Parson,  5  C.  B.  920 ;  Bullen  &  L.  PI.  121, 

{n)  hac.  Ahr.  tit.  Covenant,  (EH);   Cong-  n.  (a). 

I  ham  V.  King,  Cro.  Car. 221  ;   Roll.  Abr.  522.  («)  Cardwell  v.  Lucas,  2  M.  &  W.  Ill  ; 

I      (o)   Hawkins  V.  Sherman,  3  C.  &  P.  459.  Cooch  v.  Goodman,  2  Q.  B.  580  ;  2  G.  &  D. 

I      ip)   Gouldsworth  V.  KniiTht,  11   M.  &  W.  159. 

337;  Sturgeon  v.   Wivgjidd,   15    M.   &  W,  {t)  U'ootton  v.  Steffenoni,  12 'SI.  &.W.  129. 

224;  Cuthbertson  v.  Irving,  4  II.  &  N.  742  ;  (u)  Williams  v.  Hayward,  28  L.  J.,  Q.  B. 

6  Id.  135.  374  ;  Jllen  v.  Bri/an,  5  B.  &  C.  512  ;   Robins 

(<?)  Ante,  195;   Bac.    Abr.  tit.  Covenant,  v.    Cox,    1    Lev.  22;  Newcombe  v.  'Harvey, 

(E6).  Carth.  ICl. 
(r)  Bnjdges  v.  Lewis,  3  Q.  B.  603  ;  Stan- 
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Chap.  XVI.    arise  to  the  lord,  notwithstanding  the  lessee  had  assigned  the  term 

'—^ —  before  the  surrender  (x).     An  assignee  is  not  entitled  under  this  act  to 

arrears  of  rent  which  became  due  prior  to  the  assignment  (?/).     If  a 
mortgagor  and  mortgagee  of  a  term  make  an  under-lease  in  which 
the  covenants  for  the  rent  and  repairs  are  only  with  the  mortgagor 
and  his  assigns,  the  assignee  of  the  mortgagee  cannot  maintain  an 
action  for  the  breach  of  these  covenants,  because  they  are  collateral 
to  his  grantor's  interest  in  the  land,  and  therefore  do  not  run  with  it ; 
but  the   mortgagor  himself  may,  the  covenants   being  in  gross  {z). 
Where  a  mortgagor  made  a  lease  for  a  term,  reciting  the  mortgage, 
and  the  lessee  covenanted  to  pay  a  certain  sum  annually  in  part  of  the 
interest  on  the  mortgage  at  a  certain  place,  it  was  held  a  covenant  in 
gross,  not  running  with  the  land  (a).     An  assignee  of  a  reversion  in 
fee  of  a  house  by   one  deed,  and  of  a   lease  for  years  of  land  by 
another  deed,  may  bring  covenant  on  a  lease  made  by  the  assignor, 
by  which  both  the  house  and  lands  were  demised,  although  he  so 
derives  his  right  under  different  deeds  (Z>).     An  action  will  lie  by  the! 
assignee  of  a  reversion  for  years  .against  an  under-lessee  on  a  cove- 
nant to  repair  (c) ;   upon  such  a  covenant,  tenants  in  common  may 
sue  a  lessee  of  a  house,  who,  after  the- demise,  but  before  the  breach 
alleged,  became  a  co-tenant  of  the  plaintiffs  in  the  same  house  (d).    If 
has  been  questioned  whether  the  assignee  of  a  reversion  can  take  ad- 
vantage under  this  statute  of  a  proviso  in  a  lease  for  lives,  that  if  the 
lessee,  his  heirs,  &c,,  became  insolvent  and  unable  in  circumstances  tt 
go  on  with  the  management  of  the  farm,  the  demise  should  cease  (e) 
The  assignee  of  a  lease,  which  is  good  only  by  estoppel,  may  maintaii 
an  action  on  the  covenants  (f),  where  a  person  who  was  in  fact  tenan 
from  year  to  year  (as  he  held  under  a  void  lease  for  years),  underle 
by  deed  for  a  term,  and  the  under-lessee  again  underlet  by  deed  for  i 
less  term  :  it  was  held,  that  this  under-lessee  had  a  reversion  on  whicl 
his  assignee  could  maintain  an  action  of  covenant  (</).     After  assign 
ing  over  a  lease,  the  assignor  having  no   reversion  cannot  sue  th. 
assignee   except   upon    express   covenants  contained   in   the  assign 
ment(//).     An    under-lease    for   a   longer  term  than  the   lessee  ha 
amounts  to  an  assignment  (2).     An  action  of  covenant  will  lie  by  tli 
assignee  of  the  reversion  of  part  of  the  demised  premises,  against  th 
lessee  for  not  repairing  that  part  (/t) :  but  an  assignee  of  the  reversioi 

(.r)   Glover  v.  Cope,  1  Salk.  185  ;  4  Mod.  5  Moo.  55i: 
81  ;   imilon  V.  Peacock,  3  Myl.  &  K.  325.  (e)  Doe   d.  GriJJlth  v.  Prilchard,  5   B.  i 

(y)  Flight  V.  lientlnj,  7  Sim.  149.  Adol.  765;   2  N,  cSc  M.  489. 

(z)  irebbv.Hussell,3'r.  R.  393;   Stokes  (/)   Cuthhertson    v.   Irving,   4    H.  &   > 

V.  Russell,    Id.  079;   Russell  v.   Stokes  (in  742;  6  Id.  135. 
error),  1  II.  Blac.  5(i2  ;  ante,  50.  {g)  Oxley  v.  James,  13  M..&  W.  209. 

(a)  Pargeter  v.  Harris,  7  Q.  B.  708.  (h)   Hicks  v.  Downing,  1   Ld,  Ilayin.  9% 

(b)  Pyot  V.  Lnrly  St.  John,  Cro.  Jac.  329.  1  Salk.  13. 
(f)   Bac.  Abr.  tit.  Covenant,  (E  C),  n.  (h)  ;  (()   Id.  ;  ante,  197. 

Oxley  V.  James,  13  M.  &  W.  209.  (/r)   Twynam  V.  Pickard,  2  B.  &  A.  105. 

((/>   Yates   V.   Cole,  2    Brod.   &    B.   GtiO ; 
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of  part  cannot  take  advantage  of  a   condition  broken,  though  an    Chap.  XVI. 

assionee  of  part  of  the  reversion  in  the  whole  property  may  (/)•    Where  ^f^LJ. — 

a  lease  of  an  undivided  third  part  of  certain  mines  contained  a  recital 
of  an  afreement  made  by  the  lessee  with  the  lessor  and  the  owners  of 
the  other  two-thirds  for  pulling  down  an  old  smelting-mill,  and  build- 
ino-  another  of  larger  dimensions,  and  the  lease  contained  a  covenant 
to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the  expiration  of 
the  term,  but  did  not  contain  a  covenant  to  build :  it  was  held,  that 
the  assignee  of  the  lessor  of  the  one- third  might  sue  in  respect  of  his 
interest  {m).  The  assignee  of  a  reversion  has  no  right  of  action  for 
breaches  of  a  covenant  to  repair  committed  before  the  assignment  of 
the  reversion  (w) ;  notwithstanding  such  assignment  the  reversioner 
may  sue  for  previous  breaches  (o).  Where  a  mortgagor  of  a  term  of 
years  made  an  under-lease  by  indenture,  it  seems  that  this,  though  at 
first  a  lease  by  estoppel,  is  convertible  into  a  lease  in  interest  by  a  re- 
conveyance by  the  mortgagees,  so  as  to  give  a  right  of  action  to  the 
assignees  of  the  lessee  on  the  covenants  in  the  under-lease  (p). 


Sect.  4. — Declaration. 

In  actions  founded  upon  privity  of  contract  the  venue  is  transitory.  Venue, 
and  may  be  laid  in  any  county,  at  the  option  of  the  plaintifF(9').  In 
actions  founded  upon  privity  of  estate  the  venue  is  local,  and  should 
be  laid  in  the  county  where  the  lands  are  situated  (r).  The  venue  is 
transitory  in  actions  on  leases  between  the  original  parties  (s),  or 
between  the  grantee  or  assignee  of  the  reversion  against  the  lessee  (t). 
If  the  assignee  of  the  reversion  sues  the  executor  of  the  lessee  as 
executor  the  venue  is  transitory ;  but  if  he  charges  him  as  assignee 
it  is  local  (m).  So  the  venue  is  local  in  actions  between  the  lessor  or 
his  personal  representatives  or  devisee,  or  the  grantee  of  the  reversion 
against  the  assignee  of  the  lessee  (x),  and  between  the  assignee  of  the 
lessee  against  the  lessor  or  his  assignee  of  the  reversion  (y).  In  cases 
where  a  local  venue  is  necessary,  if  there  are  several  facts  material  to 
the  plaintiff's  cause  of  action  arising  in  ditl'erent  counties,  the  plaintiff 


(0  Wright  \.  Burroughs,  3  C.  B.  685; 
4  D.  &  L.  438. 

(m)  Sampson  v.  Easterbtj,  9  B.  &  C.  505  ; 
4  M.  &  R.  422;  S.  C.  nom.  Easterbtj  v. 
Sampson,  4  M.  &  P.  601  ;  6  Ding.  644  ; 
1  C.  &  J.  105. 

(n)  Johnson  v.  St.  Peter's,  Hereford,  4  A. 
&  E.  520;  6  N.  &  M.  106;  Martyn  v. 
miliams,  1  H.  &  N.  817  ;  26  L.  J.,  Exch. 
117. 

(o)  West  V.  Teude,  Cro.  Car.  187;   lUchs 
V.  Downing,  1  Ld.  Raym.  99  ;   1  Salk.  13. 
;     (p)   Webb    V.   Austin,   7    M.  &    G.   701  ; 
(8  Scott,  N.  11.419. 

(?)  1  Chit.  PI.  282  (7th  ed.). 


(r)  1  Chit.  PI.  282—284. 

(s)  1  Chit.  PI.  283  ;  1  Wms.  Saund.  241  b, 
n.  (6). 

(0  32  Hen.  8,  c.  34;  1  Wins.  Saund. 
237,  241c,  n.  (6);  1  Chit.  PI.  283,  284; 
Barker  y.  Dormer,  1  Show.  199;  Carth.  182. 

(«)  Lush  Prac.  277  (2na  ed.). 

{x)  1  Chit.  PI.  283  ;  1  Wms.  Saund.  241  c, 
n.  (6)  ;  Stevenson  v.  Lambard,  2  East,  ,080; 
The  Mayor,  6fC.  of  Berwick  v.  Shanks,  3  Bing. 
459;  11  Moo.  372. 

(y)  Mayor,  ^-c.  of  Berwick  V.  Shanks, 
supra;  5  Co.  R.  17a;  1  Wins.  Saund. 
241d,  n.(6);  1  Chit.  PI.  284. 
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Chap.  XVI.    may  bring  his  action  in  either  (2^).     In  Lancashire  the  venue  should 

__^^^*: be  laid  thus : — "  Lancashire,  Northern  Division,"   or  "  Lancashire, 

Southern  Division,"  according  as  the  lands  lie  (a).  Where  the  venue 
is  local,  and  it  is  laid  in  the  wrong  county,  and  the  locality  of  the 
premises  is  stated  in  the  declaration,  the  defendant  may  perhaps 
demur  (6);  or  an  application  may  be  made  to  a  judge  at  chambers  to 
amend  the  declaration  by  correcting  the  venue.  But  if  the  declara- 
tion does  not  disclose  in  what  county  the  lands  lie,  the  court  will  not 
nonsuit  the  plaintiff,  upon  proof  of  a  cause  of  action  arising  in  another 
county  (c).  To  raise  the  objection  the  defendant  should  plead  in 
abatement  that  the  cause  of  action  did  not  arise  or  accrue  within  the 

county  of as  alleged.    After  verdict  any  mistake  as  to  the  venue 

will  be  cured  by  the  Statutes  of  Jeofails  (t/),  and  execution  may  issue 
into  the  proper  county,  although  the  venue  is  laid  elsewhere  (e).  Ir 
a  local  action,  w'here  the  venue  is  properly  laid,  a  judge  at  chambers 
or  the  court,  will  sometimes  order  the  issue  to  be  tried  in  an  adjoining 
county,  upon  a  suggestion  that  the  trial  may  be  more  conveniently 
had  there  (/).  In  a  transitory  action  a  judge  at  chambers,  or  th< 
court,  will  sometimes  order  the  venue  to  be  changed  into  anothei 
county,  at  the  instance  of  the  defendant,  upon  sufficient  ground! 
being  shown  by  affidavit  (g) ;  and  sometimes  this  may  be  done  upoi 
the  application  of  the  plaintiff  (/i) 
Forms  of  De-  The  following  concise  forms  are  given  in  the  Common  Law  Pro| 
ciaration.  ^^^^^.^  ^^^^  1852  (15  &  IG  Vict.  c.  76,  Sched.  B.) 

23.  "  That  the  plaintiff  let  to  the  defendant  a  house.  No.  401,  Picj 

cadilly,  for  seven  years,  to  hold  from  the day  of ,  a.d. 

at  £ a  year,  payable  quarterly,  of  which  rent quarters  ar 

due  and  unpaid."  '• 

24.  *'  That  the  plaintiff  by  deed  let  to  the  defendant  a  house,  N( 
401,  Piccadilly,  to  hold  for  seven  years  from  the day  of 


A.D.  ,  and  the  defendant  by  the  said  deed  covenanted  with  th 

plaintiff  well  and  substantially  to  repair  the  said  house  during  tl: 
said  term  [^according  to  the  covenant^,  yet  the  said  house  was  durin 
the  said  term  out  of  good  and  substantial  repair"  (i) 


*i 


1 

(z)  Mayor,  ^c.  of  London  v.  Cole,  7  T.  R.  don  v.  Cole,  7  T.  R.  583  ;    The  Bailiffs,  ^ 

583;  Popev.  Davis,  2  Taunt.  252;   1  Chit.  of  Lichfield   v.   Slater,    Willes,    431,    cit 

PI.  281  (r)  (7th  ed.) ;   Lush  Prac.  277  (2nd  8   Exch.   439;  Planchd  v.  Hooper,  6  Q. 

ed.) ;  15  &  16  Vict.  c.  7G,  s.  41.  877,  n.  (b). 

(rt)   Thompson  \.  Hornby,  9  Q.  B.  978;  (e)   15  &   16  Vict   c,   76,  s.  121;  Cc 

Atkinson  v.  Hornby,  2  C.  &  K.  335  ;  Cole  Ejec.  136. 

Ejec.  135.  (/)  3  &  4  Will.  4,  c.  42,  s.  2 ;   1  Cli 

(b)  Thrule  \.  Cornwall,  I  Wils.   165;  1  Arch.   307  (11th  ed.);  Chit.   Forms,  1 
Chit.   PI.  289;  but  see  per  Parke,  B.,  in  (9th  ed.). 

Simmons  V.  Lillystone,  8  Exch.  i39, 'I'il.  (g)    2    Chit.  Arch.    1339—1345;    Ct 

(c)  Boyes  v.  Hewelson,  2  Bing.  N.  C.  575  ;  Forms,  784. 
2    Scott,  831;    Electric    Telegraph    Co.    v.  (h)  2    Chit.   Arch,    1345;  Chit.   Forr 
Moore,  2    F.  &   F.  363;   Simmons  v.  Lilly-  787,  n.  (a). 
stone,  8  Exch.  431 ;  22  L.  J.,  Exch.  217.  (i)  See  various  other  similar  forms, pc 

(rf)  16  &  17  Car.  2,  c.  8,  s.   1  ;  4  &  5  Chap.  XXX. 
Anne,  c.  16,  s.  2  ;  The  Mayor,  ^c.  of  Lon- 
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It  is  to  be  observed  that  the  date  of  the  deed  need  not  be  men-    Chap.  xvi. 
tioned ;  nor  the  names  of  the  parties  thereto  ;  nor  that  it  was  sealed       ^^^"^-  '^- 
by  the  defendant;  nor  need  any  profert  be  made(/0.     The  locality  of 
the  demised  premises  need  not  be  stated  (/) ;  and  any  fixtures,  fur- 
niture, &:c.  need  not  be  mentioned,  as  the  rent  is  supposed  to  issue 
out  of  the  realty  (?«).     But  the  length  of  the  term  should  be  stated, 
especially  in  actions  for  non-repair,  because  the  defendant  covenants  to 
repair  "  during  the  said  term,"  and  the  construction  and  effect  of  the 
covenant,  and  the  amount  of  damages  recoverable,  materially  depend 
upon  the  duration  of  the  term  (n).    A  lease  for  twenty-one  years,  deter- 
minable by  either  party  at  the  end  of  seven  or  fourteen  years,  may  be 
pleaded  as  a  lease  for  twenty-one  years  (o).     The  time  when  the  rent 
became  due  need  not  be  stated  ;  but  this  was  previously  necessary  (p). 
In  declarations  on  a  deed,  whether  in  covenant  or  debt,  it  always  was 
sufficient  to  state  that  by  the  deed  "  it  was  thereby  witnessed  that," 
&c.   (testatum  existet) :    but  in   pleas  and   avowries  the  deed  should 
not  be  stated  by  way  of  recital  or  argument  (^).     It  seems,  however, 
that,  special  demurrers  having  been  abolished,  this  objection  could  not 
I  now  be  taken  even  to  a  plea  or  avowry  (r).    In  covenant  in  a  lease  it 
is  sufficient  if  the  declaration  states  the  demise  according  to  its  legal 
j  operation  and  effect,  without  following  the  words  of  the  deed  {s). 
j  Implied  covenants  should  be  stated  in  the  same  form  as  if  they  were 
;  expressed  in  the  deed  {t).     If  the  plaintiff  omit  to  state  the  implied 
I  covenant,  he  cannot  properly  allege  any  breach  of  \i{u).    It  would  be 
improper  to  declare  upon  the  express  and  implied  covenants  in  dif- 
ferent counts,   there  being  only  one   contract,  but   both   should   be 
I  included  in  one  count,  with  several  breaches  {x).    Only  the  particular. 
!  covenant  or  covenants  for  breach  of  which  the  plaintiff  sues  need  be 
I  stated,  omitting  all  mention  of  the  others,  or  saying  that  the  defendant 
covenanted  (amongst  other  things)  that,  &c.  {y).    Any  exceptions  and 
qualifications  contained  in  the  covenant  should  be  accurately  stated, 
ex.  gr.,  except  casualties  by  fire  (2),  or  "  reasonable  wear  and  tear 
excepted"  (a),  or  the  like  {h). 

(k)  15  &  16  Vict.  c.  76,  s.  55.  tome  v.  Lamb,    12  M.   &  W.  813;   1  Wms. 

I     (0  Davis  V.Edwards,  3  M.   &  S.  380;  Saund.   235  b,  n.  (9)  ;  2    Id.   97  b,  n.  (2); 

2  Chit.  PI,  311,  n.  («),  (7th  ed.) ;  Id.  42,  3  Prest.  Conv   153,  154. 

;  "•  (P)-  (O  Hall  V.  Betty,  4  M.  &  G.410  ;   IFooUei/ 

j      {m)  Farewell    v.   Dickenson,    6    B.   &    C.  y.  Redelieu,  5  Id.  3\6  ;   Courtenay  v.  Tai/lor, 

\  251  ;   Ward  v.  Smith,  11  Price,  19.  G  Id.  851  ;  Williams  v.  Tai/lor,  5Q.B.'\7o; 

j      (n)   fFalker  v.  Hatton,  10  M.  &  W.  249;  Rashleigh  v.  The  Suuth  Eastern  Railwai/  Co., 

2  Dowl.  N.  S.  '.'C3  ;  ante,  475.  10   C.  B.  612  ;    mils  v.  Murray,  4  Exch. 

I     (o)  Hill  V.  Saunders,  1  C.  &  P.  80.  843. 

(p)  Henniker  v.  Turner,  4  B.  &  C.  157  ;  («)   Dnnn  v.  Sayles,  5  Q.  B.  GS5. 

y  Johnson  v.  Gibson,  1  E.  &  B.  415.  (x)  Holford  v.  Dunnett,  7  M.  ^V  W.318; 

I     (9)  1  Wms.  Saund.  274,  n.  (1) ;   6  C.  B.,  Messent  v.  Reynolds,  3  C.  B.  194;  supra  {t). 
!N.  S.  783,  Williams,  J.;   1  Chit.   PI.  257,  (y)  1  Wms.  Saund.   233,  n.   (2);  2    Id. 

,309,  560  (7th  ed.).  366,  n.  (1). 

(r)  1  Chit.  Pi.  560.  (z)  Brown  v.  Knill,  2  Brod.  &  B.  395. 

(«)    JVilsnn   V.  Bramhall,    1    Y.   &   J.    2  ;  (a)    Wright  v.  Goddard,  8  A.  &  E.  144. 

Turner  v.  Harding,  9  M.  &  \V.  772  ;   Whit-  \b)  Bullen  &  L.  PI.  1 18 ;  ante,  120-123. 
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Chap.  XVI.        In  an  action  of  covenant  by  the  lessor,  his  title  need  not  be  al- 
^^^"^^  '^-       leged  (c).     If  unnecessarily  stated  the  defendant  cannot  traverse  it,  he 
Statement  of      being  estopj)ed  from  denying  his  lessor's  title  (c?).     If  the  action  be 
Plaiii'tifi"  "         brought  by  the  heir  of  the  lessor,  the  declaration  must  allege  that  the 
lessor  was  seised  in  fee,  and  show  the  plaintiff's  title  as  heir  before 
the  alleged  breach  (e).     If  the  action  be  brought  by  the  devisee  or 
assignee  of  the  lessor,  the  declaration  must  allege  that  the  lessor  was 
seised  in  fee,  or  that  he  was  possessed  for  a  sufficient  term  to  make 
the  demise  (according  to  the  fact),  and  show  a  devise  or  assignment  of 
the  reversion  to  the  plaintiff  before  the  alleged  breach  (/).    If  the  action 
be  brought  by  the  executor  or  administrator  of  the  lessor,  he  may  re- 
cover the  arrears  which  accrued  in  the  lessor's  lifetime,  without  showinsr 
the  lessor's  title  (^).    But,  to  recover  any  rent  which  accrued  subse- 
quently to  the  lessor's  death,  he  should  state  the  nature  of  the  lessor's  title, 
and  show  his  own  derivative  title  as  executor  or  administrator  (h).    If 
the  declaration  omits  to  state  the  lessor's  title  where  that  ought  to  be 
stated,  the  defendant  should  apply  to  a  judge  at  chambers,  or  to  the 
court,  to  have  it  set  aside  or  amended  at  the  expense  of  the  plaintiff, 
pursuant  to  15  &  16  Vict.  c.  76,  s.  52  (i).     Where  the  assignee  of  the 
reversion,  who  sued  the  defendant  in  covenant,  alleged  that  the  lessorl 
was  seised  (without  stating  of  what  estate),  and  being  so  seised,  de- 
vised to  the  plaintiff  in  fee  ;  it  was  held  a  sufficient  allegation  of  title 
after  verdict  {k).    A  declaration  for  rent  by  the  assignee  of  a  reversioB 
for  the  life  of  another,  omitting  to  state  that  the  cestui  que  vie  was 
living  when  the  rent  accrued,  was  held  bad  ;  and  the  fault  was  not 
cured  by  a  statement  in  the  breach,  that  after  the  plaintiff  became  sc 
seised  the  rent  became  due  and  still  was  in  arrear  to  the  plaintiff  (Z) 
In  an  action  by  husband  of  tenant  in  fee,  he  ought  to  declare  on  a  seisii 
in  fee  in  himself  and  his  wife,  in  right  of  his  wife ;  and  not  that  h( 
was  seised  in  his  demesne  as  of  freehold  in  right  of  his  wife  (m) :  bu 
on  an  assignment  of  land  by  husband  and  wife,  where  they  were  seisec 
to  them  and  the  heirs  of  the  husband,  it  is  sufficient  to  declare  as  as 
signee  of  the  husband  (w).    A  declaration  on  a  lease,  which  stated  tha 
the  plaintiffs  derived  their  title  from  two  lessors  only,  and  that  twi 
other  lessors,  who  were  also  parties  to  the  demise,  had  no  interes 
therein,  was  held  to  be  supported  by  the  production  of  the  lease,  whicl 

(c)  Akherry  v.  Walby,  1  Stra.  230,  231  ;  (si)  Dollen  v.  Batt,  4  C.  B.,  N.  S.  76< 
1  Wins.  Sauud.  233  a,  n.  (2);  1  Chit.  PI.       771.' 

376  (7th  ed.).  (h)  1    Chit.    PI.  377  (7th  ed.). ;  2   h 

(d)  Beckett  v.  Bradley,  7  M.  &  G.  994;       406,  408. 

8  Scott,  N.  R.  813 ;  2  D.  &  L.  586 ;  Mac  (i)  CtUhbcrtson  v.  Irving,  4  H.  &  N.  74 

hay  V.  Maclcreth,  2  Chit.  R.  461  ;  4  Doug.  750,  753;  6  Id.  135. 

213;  Cole  Kjec.  213.  (/c)  Harris  v.  Beavan,  4  Ring.  646; 

(<■)  2    Wins.   Saund.  361,   416;   1   Chit.  M.  &  P.  633. 

PI.  377  (7th  ed.).  (I)  Fryer  v.  Coombs,  11  A.  &  E.  403; 

(/)    mtd   V.  Baxter,   11    Exch.   816;    1  P.  &  D.'ll9,  n.                                              ' 

II.  &  N.  568;   Cuthhertson  v.  Irving,^  H.  (»j)  Poly  blank  v.  Hawkins,  1  Doug.  82$  I 

&  N.  742  ;  6  Id.  135.  (w;  Major  v.  Talbot,  Cro.  Car.  285.        ' 
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appeared  to  be  a  demise   by  the  four(o).     An  assignee  need  not    Chap.  xvi. 
describe  himself  as  assignee,  where  he  shows  a  legal  assignment  {p).         ^ect.4. 


Where  the  action  is  against  an  assignee  of  the  lessee,  the  plaintiff  Statement  of 

need  not  set  out  the  several  mesne  assignments  to  the  defendant,  for  iv^^V'^i^ 

o  '  1  itle  or  Ue- 

they  do  not  lie  within  his  knowledge ;  but  it  is  sufficient  for  him  to  fendant. 
state  the  original  demise,  and  that  all  the  estate  and  interest  of  the 
lessee  came  to  and  vested  in  the  defendant  by  assignment  (^r).  It 
must,  however,  be  shown  that  the  defendant  is  the  assignee  of  the 
term  as  well  as  of  the  premises,  for  otherwise  it  might  be  an  assign- 
ment of  another  estate  than  the  term  of  the  lessee. 

The  breaches  must  agree  with  the  covenant,  and  should  generally  How  the 
follow  the  language  of  it  as  closely  as  possible  :  the  particular  breaches  ve'^^ant  s'houJd 
may  usually  be  alleged  in  general  terms,  without  stating  details  or  be  alleged  ge- 
particular  instances  (r).  The  defendant  may  obtain  a  particular  of  "^"^^  ^' 
breaches,  if  necessary  {s).  Where  the  action  is  against  the  original 
lessee,  the  breach  need  not  extend  to  his  assigns,  for  the  court  will 
not  presume  an  assignment  (0-  Where  the  covenant  is  joint  and  se- 
veral, in  an  action  against  one  only,  the  breach  may  be  assigned  in 
the  neglect  of  both  {u).  Where  the  covenant  is  in  the  alternative,  the 
declaration  should  allege  nonperformance  of  both  alternatives.  A 
declaration  that  the  defendant  covenanted  with  the  plaintiff  not  to 
give,  sell  or  carry  away  from  the  premises  any  manure  made  on  the 
premises,  without  the  consent  of  the  plaintiff,  under  the  increased  rent 
of  \Ol.for  every  ton  so  given,  sold  or  carried  away;  and  also  cove- 
nanted that  he  would  pay  all  the  increased  rent:  breach,  that  he  sold 
a  large  quantity  of  manure  made  on  the  premises,  to  wit,  160  tons, 
and  did  allow  the  same  to  be  carried  away  from  the  premises ;  and 
the  plaintiff  claims  2,000/. :  held  (after  pleading  over),  that  the  de- 
claration was  bad  for  not  alleging  that  the  increased  rent  was  due,  or 
that  it  was  unpaid  {x).  In  an  action  by  an  assignee  of  the  reversion, 
the  breaches  should  be  alleged  to  have  happened  after  the  assignment 
to  the  plaintiff:  so,  in  an  action  against  an  assignee  of  the  term,  the 
breaches  should  be  alleged  to  have  happened  after  the  defendant  be- 
came such  assignee.  The  plaintiff  should  be  careful  not  to  qualify 
the  negative  words  of  his  breach  by  adding  affirmatively  other  matter 
of  breach :  thus  it  has  been  held,  that  if  the  breach  of  a  covenant  be 
assigned  thus — *'  that  the  defendant  has  not  used  the  farm  in  a  hus- 
band-like manner,  but  on  the  contrary  has  committed  waste,"  the 
plaintiff  cannot  give  evidence  of  the  defendant's  using  the  farm  in  an 
unhusband-like  manner,  not  amounting  to  waste  :  on  the  former  words 

(o)   fVood  V.  Day,  1  Moore,  389.  (t)   The  Mayor,  ^-c.  of  London  v.  Tench, 

(p)  Noke  V.  Awder,  Cro.  Eliz.  373,  436.  Bull.  N.  P.  IGi. 

(7)  IJullen  &  L.  PI.  125.  {u)  Lille ij   v.    Hedges,    1    Stra.    5o3 ;     8 

(r)  Marlyn  v.  Cine,  18  Q.  15.  661  ;  22  L.  Mod.  166. 

J.,  Q.  IJ.  119;   Biillin  &■  L.  PI.  118.  (.r)  Legh  v.  Lillie,  6  II.  &   N.    165;  30 

(»)  2  Chit.  Arch.  1439  (11th  cd.).  L.  J.,  Exch.  25. 
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of  the  breach,  had  they  stood  alone,  such  evidence  might  have  been 
given  (y).  So  in  an  action  for  breach  of  covenant  to  repair,  and  yield 
up  in  repair,  where  the  breach  negatived  the  covenant,  but  added, 
"and  on  the  contrary  thereof,  suffered  and  permitted  the  premises  to 
be  ruinous  for  want  of  needful  repair,"  it  was  held,  that  the  plaintiff 
could  not  prove  voluntary  waste  [z).  The  words  "  but  on  the  con- 
trary thereof"  always  may,  and  generally  should,  be  avoided  (a).  Even 
the  word  "  but"  is  dangerous  (b).  The  word  "  and"  is  preferable,  and 
generally  expresses  all  that  is  necessary  in  that  part  of  the  breach. 
In  covenant,  the  plaintiff  may  assign  as  many  breaches  as  he  will. 
He  may  also  allege  any  special  damage  actually  caused  by  the  de- 
fendant's breach  of  covenant.  Thus,  in  an  action  for  not  repairing,  or 
not  leaving  in  repair,  the  plaintiff  may  allege  as  special  damage  his 
inability  to  re-let  the  premises  for  want  of  such  repair  (c). 

It  is  necessary,  in  a  breach  of  covenant  for   quiet  enjoyment,  to 
allege  or  show  that  the  party  who  evicted  the  plaintiff  had  a  lawful 
title,  and  was  therefore  not  a  mere  trespasser  (cZ).     The  plaintiff  may, 
however,  state  generally,  that  the  ^victor  lawfully  claiming  title,  en- 
tered by  virtue  of  such  title,  without  setting  forth  the  particulars  of 
the  title  (e) :  for  in  assigning  such  a  breach  of  covenant,  it  is  sufficient 
to  allege  that  at  the  time  of  the  demise  to  the  plaintiff,  A.  B.  had 
lawful  right  and  title  to  the  premises,  and  having  such  lawful  right 
and  title,  entered  and  evicted  him,  Sec,  without  showing  what  title 
A.  B.  had,  or  that  he  evicted  the  plaintiff  by  legal  process,  &c.  (/). 
But  it  must  not  be  left  as  a  matter  of  doubt  whether  the  evictor  might 
not  have  come  in  under  title   from  the   plaintiff  himself  (^).      The 
breach  need  not  expressly  allege  that  he  entered  "claiming  title,"  if 
the  disturbance  complained  of  be  such  as  clearly  appears  to  be  an  asser- 
tion of  right  (/*).     A  declaration  in  an  action  for  quiet  enjoyment  hav- 
ing set  out  an  indenture  from  A.  to  B.,  in  which  it  was  recited  that 
J.  S.  demised  the  premises  to  A.  by  indenture,  and  having  afterwards j 
stated  that  J.  S.  had  entered  and  ejected  C.  from  the  premises  for  a  I 
forfeiture;  it  was  held,  that  the  court  might,  after  verdict,  presume 
that  J.  S.  had  a  title  to  the  premises,  although  there  was  no  express 
allegation  of  that  fact;  and  although  part  of  the  special  damage  laid! 
in  the  declaration  did  not  fall  strictly  within  the  covenant  alleged  tol 
be  broken,  as  it  must  be  presumed,  after  verdict,  that  the  jury  were] 
directed  at  the  trial  not  to  take  that  part  into  their  consideration  (i). 

East  India  Co.,  8  T.  R-l 


(y)  Harris  v.  Mantle.  3  T.  11  307  ;  ante, 
469  iq). 

(z)  Edge  V.  Pemberton,  12  M.  &  W.  187; 
1  D.  &  L.  467. 

(rt)  Ante,  469  (./). 

(b)  liroii-rhtnn  v.  Coinvay,  Moore,  58;  1 
Selw.  N.  P.  491  (12th  ed.;. 

(c)  Hands  V.  Pope,  1  Bing.,  N.  C.  467; 
and  see  Green  v.  Bales,  2  Q.  B.  225. 

(,d)  Ante,  545. 


(e)  Hodgson   v 
278. 

(/)  Foster  v.  Pierson,  4  T.  11.  617. 

(g)  Brookes  v.  Humplireys,  5  Bing.,  N.  C 
55;   6  Scott,  756;   7  Dovvl.  118. 

(/()   Lloyd  V.  Tomkins,  1  T.  R.  671. 

{i)  Campbell  v.  Lewis  (in  error),  3  B.  S 
A.  392 ;  S.  C,  Lewis  v.  Campbell,  3  Moo 
35;   8  Taunt.  715. 
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A  mere  molestation  or  disturbance  is  sometimes  sufficient,  without  an  Chap.  XVI. 
eviction,  but  this  depends  upon  the  words  of  the  covenant  (^),  A  ^^^'^-  '^- 
lease  was  to  commence  on  a  future  day,  and  the  lessee  was  to  be 
allowed  to  enter  on  certain  lands  for  sowing  wheat  on  a  previous  day, 
which  he  did :  but  when  the  day  arrived  for  the  lease  to  commence, 
the  lessor  refused  to  give  possession  to  the  lessee ;  in  an  action  of 
covenant  for  this  refusal,  a  breach  that  the  lessee  entered  on  the  pre- 
mises and  became  possessed  of  them  for  the  term,  and  that  the  lessor 
afterwards  entered  on  his  possession  and  expelled  him,  is  not  properly 
stated  (Z). 


Sect.  5. — Pleas,  Replications,  Sfc. 

By  the  Pleading  Rules  of  H.  T.  1853,  No.  10,  "In  actions  on  What  Pleas 
specialties  and  covenants,  the  plea  of  non  est  factum  shall  operate  as  ggnCdiy^^''^*^ 
a  denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all 
other  defences  shall  be  specially  pleaded,  including  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  void- 
able." No.  11,  "  The  plea  of  '  7iil  debet'  shall  not  be  allowed  in  any 
action."  No.  12,  "  All  matters  in  confession  and  avoidance  shall  be 
pleaded  specially,  as  above  directed,  in  actions  of  simple  contract." 
This  refers  to  No.  8,  "  In  every  species  of  actions  on  contracts,  all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way 
of  discharge,  but  those  which  show  the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall 
be  specially  pleaded  ;  exempli  gratia,  infancy,  coverture,  release,  pay- 
ment, performance,  illegality  of  consideration  either  by  statute  or  com- 
mon law,  drawing,  indorsing,  accepting,  &:c.  bills  or  notes  by  way  of 
accommodation,  set-ofF,  mutual  credit,  unseaworthiness,  misrepresenta- 
tion, concealment,  deviation,  and  various  other  defences,  must  be 
pleaded." 

In  covenant  there  never  was,  properly  speaking,  any  general  issue; 
for  though  the  defendant  might  plead  non  est  factum,  yet  that  only 
put  the  execution  of  the  deed  in  issue,  and  not  the  breach  of  cove- 
nant; and  non  infregit  conventionem,  to  a  negative  covenant,  has 
been  holden  to  be  a  bad  plea.  It  has,  however,  lately  become  very 
common  to  plead  "  that  the  defendant  denies  the  alleged  breach"  or 
"breaches  respectively."  The  defendant  should  deny  the  deed;  or 
siiow  that  he  has  performed  the  covenant,  or  is  legally  excused  from 
the  performance  of  it;  or,  admitting  the  breach,  that  he  is  discharged 
by  matter  ex  post  facto,  as  a  release,  &c.  Where  there  is  no  other 
valid  defence  as  to  the  whole  or  part  of  the  claim,  he  should  generally 
plead  payment  into  court  {m). 

(k)  Carpenter  v.  Parker,  3  C.  B.,  N.  S.  (/)  Hawkes  v.  Orion,  5  A.  &  E.  367  ;  6 

20();  27  I>.  J.,  C.  P.  78  ;   Shato  v.  Stenlon,        N.  &  M.  812. 
2  H.  &  N.  8J8 ;  27  L.  J.,  Exch.  253.  (m)  Post,  652. 
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On  the  plea  of  non  est  factum,  the  issue  is,  that  there  is  no  such 
deed  as  that  stated  in  the  dechiration  :  the  lessor's  title  cannot,  on 
such  ])lea,  be  controverted.  But  any  material  variance  between  the 
deed  and  the  statement  thereof  in  the  declaration  may  be  objected  to 
under  this  |)lea(/).  Where  a  deed  contains  a  proviso  in  defeasance 
of  a  covenant,  but  not  incorporated  therewith,  it  is  no  variance  to  omit 
such  proviso  (w).  But  an  exception  must  generally  be  stated  {n),  li 
the  declaration  in  an  action  for  rent  profess  to  set  out  the  terms 
of  a  reservation  of  the  rent,  it  is  a  variance  to  omit  an  exception 
referring  to  a  subsequent  proviso,  by  which  a  deduction  is  to  be 
made  if  a  certain  event  happen,  although  that  event  have  not 
happened  (o).  Generally  speaking,  any  such  variance  which  is  be- 
side the  merits  of  the  case  and  the  real  question  between  the  parties, 
will  be  cured  by  an  amendment  (p).  In  debt  or  covenant  for  rent 
on  an  indenture,  with  a  plea  of  7ion  est  factum,  the  plaintiff  is  entitled 
to  recover  on  production  of  a  deed  bearing  a  counterpart  stamp  anci 
on  proof  of  its  execution  by  the  defendant,  without  going  on  to  prove 
the  execution  of  a  lease  by  himself  (^).  But  the  defendant  may  pleac 
specially  that  the  plaintiff  never  executed  the  lease,  and  so  the  terd 
never  arose  (r).  A  covenantee  in  an  ordinary  indenture  who  is  d 
party  to  it  may  sue  the  covenantor  who  executed  it,  although  he  him- 
self has  not  executed  it,  notwithstanding  there  maybe  cross-covenant} 
on  the  part  of  the  covenantee  which  are  stated  in  the  deed  to  be  th< 
consideration  for  the  covenants  on  the  part  of  the  covenantor  (5). 

As  to  the  plea  of  nil  habuit  in  tenementis,  the  general  rule  is,  tha 
a  tenant  cannot  be  permitted  to  controvert  the  title  of  his  landlord  {t) 
and  it  is  founded  on  good  sense :  for  so  long  as  the  lessee  continue*! 
to  enjoy  the  land  demised,  it  would  be  unjust  that  he  should  be  per 
mitted  to  deny  the  title  under  which  he  holds  possession.  Therefore 
in  an  action  of  covenant  for  rent  on  an  indenture,  brought  by  the  as 
signees  of  the  lessor  (a  bankrupt),  the  lessee  cannot  plead  that  tin 
lessor  nil  habuit  in  tenementis  (ii).  To  an  action  by  a  lessor  for  ; 
breach  of  covenant,  the  lessee  caimot  plead  in  bar,  that  the  lessor  hai 
only  an  equitable  estate  in  the  premises  ;  for  that  is  tantamount  to 
plea  of  nil  habuit  in  tenementis  {x).  The  doctrine  of  estoppel  be 
tween  landlord  and  tenant  is  founded  upon  the  principle  that  a  lesse 


(0  Bullen  &  L.  PI.  274;  Ros.  Ev.  486 
(10th  cd.). 

{m)  Gordon  v,  Gordon,  1  Stark.  294; 
Spieres  v.  Parker,  1  T.  11.  141. 

(n)  1  Wms.  Saund.  2(i2  a  ;  Spieres  v. 
Parker,  1  T.  R.  141  ;  and  see  12  M.  &  W. 
95,  Parke,  B.  ;  Id.  738. 

(o)  Vavasonr  v.  Ormrod,  6  B.  &  C.  430  ; 
9  D.  &  R.  597  ;   10  M.  &  W.  374. 

(p)  Ros.  Ev.  227  (lOtli  ed.);  1  Chit. 
Arch.  400  (11th  ed.);  2  Id.  1545. 

{q)  Hughes    V.    Clark,    10    C.    B.    905  ; 


Houghton  V.  Kcenig,  18  C,  B.  235  ;  1  F.  J 
F.  283. 

(r)  Pitman  v.  Woodbury,  3  Exch.  4 
Swatman  v.  Ambler,  8  Exch.  72;  22  L.  J 
Exch.  81. 

(s)  Morgan  v.  Pike,  14  C.  B.  473  ;  NorH 
ampton  Gus  Co.  v.  Parnell,  15  C.  B.  630 
Bowes  V.  Croll,  6  E.  &  B.  255. 

(/)  Cole  Ejec.  213—220. 

(h)  Parker  v.  Manuiug,  7  T.  R.  537. 

[x)  Blake  v.  Foster,  8  T.  R.  487. 
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having  accepted  a  lease,  with  possession  thereunder,  from  the  lessor,    Chap.  XVI. 
may  not  plead  to  the  action  of  his  lessor  nil  habuit  in  tenementis  {y).       ^^^'^'  ^' 
But  he  may  show  by  pleading  that  since  the  demise  the  landlord's 
title  has  ceased,  or  has  been  transferred  to  another  person  (z). 

When  the  plaintiff  sues  as  heir,  devisee,  executor,  administrator  or  Traverse  of  de- 
assignee  of  the  lessor,  and  states  (as  he  should  do)  the  nature  of  the  "ng '*^/^'*^  ^^ 
lessor's  title,  that  is  a  material  allegation  which  may  be  traversed  (a). 
The  plaintiff  cannot  reply  the  lease  by  way  of  estoppel,  because  the 
lessor  might  have  had  only  a  term  which  has  expired,  or  an  estate  for 
life,  or  pur  autre  vie,  and  there  can  be  no  estoppel  where  any  interest 
passes  {b).  But  if  he  joins  issue  upon  the  traverse,  the  counterpart  or 
duplicate  lease  will  afford  prima  facie  evidence  of  the  nature  of  the 
lessor's  title  according  as  the  rent  is  reserved  and  the  covenants  made 
to  and  with  him,  his  heirs  and  assigns,  or  to  and  with  him,  his  exe- 
cutors, administrators  and  assigns  (c).  Such  prima  facie  evidence 
should  not  be  relied  on,  where  better  can  be  easily  produced. 

The    nonperformance   by  plaintiff  of  a  condition    precedent  may  Nonperform- 
sometimes  be  pleaded  (d).    Upon  a  demurrer  to  such  plea  the  question  ^i'ff  ou  Con'"" 
will  arise,  whether  the  matter  pleaded  does  or  not  amount  to  a  condition  dition  prece- 
precedent(e).     By  15  &  16  Vict.  c.  76,  s.  57,  "  it  shall  be  lawful  for  ''^"'' 
the  plaintiff  or  defendant  in  any  action  to  aver  performance  of  con- 
ditions precedent  generally,  and  the   opposite  party  shall  not  deny 
such  averment  generally,  but  shall  specify  in  his  pleading  the  con- 
dition or  conditions  precedent,  the  performance  of  which  he  intends  to 
contest  (/). 

A  set-off  is  allowable  by  the  statutes  of  set-off  in  an  action  of  cove-  Set-off. 
nant  for  nonpayment  of  money,  as  for  rent :  but  the  demand  intended 
to  be  set  off  must  be  such  as  might  have  been  the  subject  of  an  action 
either  of  debt,  covenant,  or  indebitatus  assumpsit.  A  set-off  is  only 
allowed  where  there  are  mutual  debts  in  the  same  right,  and  it  must 
always  be  specially  pleaded  (^),  and  the  verdict  thereon  may  be  found 
distributively  according  to  the  evidence  (Ii). 

In  an  action  of  covenant,  unliquidated  damages,  arising  from  the 
breach  of  other  covenants  to  be  performed  by  the  plaintiff,  cannot  be 


(y)  Langford  v.  Selmes,  3  Kay  &  J.  220 ; 
2Jur.  N.  S.  859;  Duke  v.  As'hhy,  7  H.  & 
N.600. 

(z)  Ibid;  ColeEjec.  217. 

(a)  Carvick  v.  Blagrave,  1  Brod.  &  B. 
531  ;  Weld  V.  Baxter,  11  Exch.  816;  1  H. 
&  N.  568;  26  L.  J.,  Exch.  112;  Dollen  v. 
Halt,  4  C.  B.,  N.  S.  760  ;  Cuthbertson  v. 
I'viug,  4  H.  &  N.  742 ;  6  Id.  135  ;  1  Wms. 
Saund.  233  a  ;  2  Bing.,  N.  C.  420,  n.  (2). 

(fc)  ffeldy.  Baxter,  11  Exch.  816;  1  II. 
&  N.  568  ;  26  L.  J.,  Exch.  112;  Cuthbert- 
ton  \.  Irving,  4  H.  &  N.  742;  6  Id.  135; 
but  see  Duke  v.  Ashbtj,  7  H.  &  N.  COO; 
Jolly  V.  Arbuthnot,  28  L.  J.,  Chan.  547. 

(c)  Due  d.  Strode  v.  Seaton,  2  C,  M.  & 


R.  728  ;   Dollen  v.  Batt,  4  C.  B,,  N.  S.  760 ; 
27  L.  J.,  C.  P.  281. 

(d)  Ante,  467. 

(e)  Tlie  Dean  and  C.  of  Bristol  v.  Jones, 
E.  &  E.  484  ;  28  L.  J.,  Q.  B.  201  ;  The 
London  Gas  Light  and  Coke  Company  v. 
Chelsea  Vestry,  8  C.  B.,  N.  S.  215  ;  Newson 
V.  Smithies,  3  H.  &  N.  840  ;  Taylor  v.  Laird, 
1  H.  &  N.  266;  Bowes  v.  Croll,  G  E.  &  B. 
255. 

(/)  Bullcn  &  L.  PI.  84,  85. 

(g)  2  Geo.  2,  c.  22,  s.  13  ;  Ros.  Ev.  475  — 
480  (10th  ed.) ;  Reg.  PI.  H.  T.  1853,  Nos. 
8  and  12:  ante,  647. 

(h)  16  &  16  Vict.c.  76,  s.  75  ;  Tongue  v. 
Chadwick,  5  E.  &  B.  950. 
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pleaded  by  way  of  set-oflr(i)  :  therefore,  to  an  action  of  covenant  for 
rent  by  a  landlord,  the  defendant  cannot  set  off  any  uncerfain  damages 
that  he  may  be  entitled  to  recover  aoainst  the  landlord,  on  any  of  the 
other  covenants  in  the  lease  (It).     The  covenant  to  pay  rent  is  abso- 
lute, and  if  the  tenant  sustains  any  injury  from  the  act  of  his  landlord, 
he  may  have  his  remedy  by  cross  action.     Sometimes  a  tenant  may 
plead   to  part  of  the  claim  payment  of  rates  or  taxes  to  an  equal 
amount  (/) ;  but  that  is  rather  a  special  plea  of  payment  of  the  rent 
pro  tanto,  than  of  set-ofF.    In  an  action  of  covenant  for  not  indemnify- 
ing a  person  against  taxes,  no  plea  of  set-off  can  be  sustained  (m). 
Entry  and  eviction  is  a  good  plea  to  an  action  for  rent,  for  the 
•  entire  rent  is  sus])ended  by  entry  into  the  whole  or  any  part  {n)  ;  but 
the  eviction  must  be  tortious,  and  such  as  ousts  the  defendant  of  his 
possession,  for  a  mere  trespass  will  not  suffice  (o).     An  eviction  by  a 
landlord  of  his  tenant  from  a  part  of  the  demised  premises  creates  a 
suspension  of  the  entire  rent  during  the  continuance  of  the  eviction; 
but  the   tenancy  is   not  thereby  put  an  end  to  ;  nor  is   the  tenant 
thereby  discharged  from  the  performance  of  his  covenants  other  than 
the  covenant  for  the  payment  of  rent  (p).     A  plea  of  entry  and  evic- 
tion by  authority  of  the  lessor  on  part  of  the  premises  is  no  defence 
to  an  action  on  a  covenant  for  assigning  the  premises  without  hcence, 
or  for  not  repairing,  or  for  the  breach  of  any  covenant,  except  that 
for  the  payment  of  the  rent  {p).     Entry  and  eviction,  either  by  the 
landlord  or  a  stranger,  must  in  covenant  be  pleaded  specially.     If  a 
lessor  has  no  title,  and  the  lessee  be  evicted  by  title  paramount,  he 
may  plead  that  as  a  defence  to  an  action  by  the  lessor  {q) ;  and  where 
an  eviction  by  a  stranger  is  pleaded,  the  defendant  must  show  that 
the  stranger  had  a  right  to  evict  him  (r).     Where,  in  covenant  by  a 
lessee  against  his  lessor,  a  breach  was  assigned  on  the  covenant  for 
quiet  enjoyment,  for  that  the  lessor  ousted  him  ;  and  the  defendant 
pleaded  that  he  entered  to  distrain  for  rent,  and  traversed  that  he 
ousted  him  from  the  premises ;  to  which  the  plaintiff  demurred,  for 
that  the  defendant  did  not  traverse  that  he  ousted  him  from  the  pre- 
mises, or  any  part  thereof;  the  court  thought  the  plea  good,  and  that 
proof  of  ouster  from  any  part,  had  the  plaintiff  joined  issue,  would 
have  been  sufficient  (5).     Certain  premises  had  been  demised  by  lease 
to  the  defendant  for  building  purposes,  and  at  the  time  of  the  execu- 


(0  Howlett  V.  Siricldand,  Cowp.  5G. 

(k)   IVeigall  v.  muers,  6  T.  R.  48S. 

(O  Ante, -l-SC),  ^•37. 

(m)   Cooper  V.  Robinson,  2  Chit.  161. 

(n)  Dalston  v.  Reeve,  1  Ld.  Raym.  77; 
Co.  Lit.  148  b;  Walker's  case,  3  Co.  II. 
22  b;  Morrison  v.  Chadwick,  7  C.  B.  266; 
6  D.  &  L.  567. 

(o)  1  Saund.  204,  n.  (2) ;  Ros.  Ev.  488 
(lOtli  od.). 

(/v)  Morrison  v.  Chadwick,  7  C.  15.  266  ; 


6  D.  &  I..  567  ;  Newton  v.  ylUiii,  1  Q.  B. 
518;  1  G.  &  D.  44. 

(q)  Cuthhertsnn  v.  Irving,  4:11.  &  N.  742; 
6  Id.  135. 

(»•)  Jordan  v.  Tivells,  Cas.  temp.  Ilardw. 
172;  ]  Selw.  N.  P.  556  (12th  ed.);  I 
Wins.  Saund.  304,  n.  (4)  ;  Hiil  v.  Saunders 
Cm  error),  4  H.  &  C.  529. 

(s)  Bull.  N.  P.  301  ;  ante,  587  (z),  (a), 
(h);   15  &  16  Vict.  c.  76,  s.  75. 
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tion  of  the  lease  there  existed  a  public  passage  through  the  lands    Chap.  xvi. 
unknown  to  the  lessee.     The  lessee  began  to  build  on  this  passage  ect^o^ 


(having  been  informed  by  the  landlord's  agent  that  he  might  do  so), 
but  the  county  surveyor,  by  order  of  justices,  removed  the  defendant's 
buildings,  to  preserve  the  passage  for  the  public.  It  was  held,  that 
the  occupation  of  part  of  the  premises  by  the  surveyor,  with  assertion 
of  an  easement  for  the  public,  did  not  constitute  an  eviction  of  part 
by  title  paramount  (t). 

Accord  and  satisfaction  made  after  breach  is  a  good  plea  :  but  Accord  and 
accord  and  satisfaction  before  breach  cannot  be  pleaded  (except  per-  '^  acuon. 
haps  by  way  of  equitable  defence)  in  bar  of  an  action  on  the  covenant, 
for,  until  breach,  no  damages  are  claimable  (m).  In  covenant,  where 
the  damages  to  be  recovered  are  uncertain,  a  lesser  thing  may  be  done 
in  satisfaction ;  and  in  such  case,  "  accord  and  satisfaction"  is  a  good 
plea :  but  on  a  breach  that  the  house  was  not  in  repair,  a  plea  that 
the  plaintiff  agreed  that  the  defendant  should  employ  a  person  four 
days  in  and  about  repairing  the  house,  in  satisfaction,  is  bad  ;  for  the 
defendant  was  obliged  to  do  the  repairs  by  the  original  covenant  (x). 
In  covenant  for  not  delivering  up  premises  at  the  end  of  a  term  in 
good  repair,  a  plea  that  after  the  covenant  was  broken,  an  agreement 
was  entered  into  that,  in  consideration  that  the  defendant  had  become 
tenant  from  year  to  year,  and  had  promised  to  repair  the  premises 
before  a  certain  day,  the  plaintiff  would  give  time  for  the  reparation 
without  bringing  an  action,  and  that  the  plaintiff  had  nevertheless 
commenced  his  suit  before  that  day,  is  bad  ;  first,  because  it  states 
an  accord  executory  only  ;  and,  secondly,  because  there  was  no  good 
consideration  for  the  defendant's  promise  to  repair,  or  for  the  plain- 
tiff's promise  to  forbear  to  sue  (y).  To  covenant  for  enjoyment  free 
from  arrears,  a  plea  that  the  defendant  delivered  money  to  the  plaintiff, 
with  intention  for  him  to  pay  it  over  to  the  lessor,  is  good  (z). 

In  covenant  for  nonpayment  of  rent  payable  on  a  particular  day.  Tender, 
the  defendant  may  plead  a  tender  of  the  rent  on  the  day  it  became 
due:  but  a  tender  on  a  later  day  is  bad  (a).  Where  no  tender  has 
been  duly  made,  the  defendant  should  before  declaration  tender  the 
arrears  on  a  judge's  summons,  with  damages  equivalent  to  interest  for 
the  detention  thereof;  and  afterwards,  when  necessary,  plead  pay- 
ment into  court  of  the  exact  amount  so  tendered  (b) :  or  he  should 
plead  payment  into  court  in  the  usual  way. 

(0  Herbert  V.  Kennnn,  7  Ir.  Jur.  43.  915  ;  5  Scott,  94. 

<u)  Blake's  rase,  6  Co.  R.  43  b  ;  eked  6  (z)   Griffith  v.  Harrison,  4  Mod.  249. 

Q- B.  9o6 ;   Alden  v.  Bldqiie,  Cro.  J ac.  99;  (a)  Brownlow  v.   Hewley,  1    Ld.    llaym. 

Kafie  V.  IVaghorii,  1  Taunl.  428;    The  Af>ii/or  83  ;   Hume  v.  Pejiloc,  8  East,  148  ;   Poole  v. 

of  Berwick  V.   Osivalfi,  1  E.  &  B.  295,  303  ;  Tumhiidire,  2   M.  &  \V.  223;   Dobie  v.  Lar- 

Spence  v.  Hralcy,  8   Exch.  GO'S;   22  L.  J.,  kin,    10    Excli     77G ;    1   Wins.   Saund.   33c, 

Exch.  249.  II.  (/;  ;   but   see  contra,  Johnson   v.   Clay,  1 

(x)  Adams  v.  Taplin,  4  Mod.  88.  Moo.  200;   7  Taunt.  486. 

{y)  Buyleij   V,    Homan,    3    Bing.,   N.   C.  (6)   (Jovcr  \.  Elkins,  3  M.  &   W.  216  ;  6 
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Sect.  5. 

Ricns  en 
arrere. 

Infancy. 

Bankruptcy 
of  Lessee. 


Payment  into 
Court. 


Statute  of  Li- 
mitations. 


Riens  en  arrere  is  not  a  good  plea  to  an  action  of  covenant  for  non- 
payment of  rent  on  a  specified  day  (c) ;  and  that  the  demand  "  was 
levied  by  distress"  cannot  be  pleaded,  for  that  is  a  confession  that  it 
■was  not  paid  at  the  day,  to  which  time  the  breach  refers  {d). 

Infancy  may  sometimes  be  pleaded  in  this  action  (e). 

Bankruptcy  of  the  lessee  is  no  plea  to  an  action  of  covenant  brought  I 
for  rent  accrued  since ;  for  besides  that  the  rent  was  not  a  debt  due  | 
at  the  time  of  the  bankruptcy,  and  so  could  not  be  proved  under  it, 
it  is  a  settled  principle  that  the  tenant's  liability  on  his  covenant  to 
pay  rent  subsists  during  the  continuance  of  the  lease,  notwithstanding! 
he  may  become  a  bankrupt,  and  be  deprived  of  all  his  property  (/). 
But  the  liability  of  a  bankrupt  lessee  may   be  determined   by  the 
delivery  up  of  the  lease,  pursuant  to  12  &  13  Vict.  c.  106,  s.  145  (^). 

A  plea  of  payment  into  court  as  to  all  or  part  of  the  demand  should! 
generally  be  pleaded   where  there  really  is  no  other  valid  defence. 
Payment   into  court  may  now  be  pleaded  in  all  actions  upon  con- 
tracts (li).     Where  there  are  several  breaches  or  counts,  a  plea  of^ 
payment  of  one  entire  sum  in  satisfaction  of  all  is  good  {i).     In  cove- 
nant for  non-repair  of  premises,  a  plea  of  payment  of  money  into! 
court,  and  that  the  plaintiff  had  not  sustained  damages  to  a  greater! 
amount,  admits  some  damage  upon  every  part  of  the  breach  of  cove- 
nant in  the  declaration,  and  admits  that  a  notice  to  repair  was  given 
in  writing,  as  well  as  other  similar  allegations  in  the  declaration  (J). 
In  an  action  for  not  repairing,  if  the  defendant  pleads  payment  into 
court  and  the  plaintiff  replies  damages  ultra,  either  party  may  obtaini 
an  order  of  reference  pursuant  to  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  s.  3  (k).  i' 

By  3  &  4  Will.  4,  c.  42,  s.  3,  "  all  actions  of  debt  for  rent  upon  an; 
indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bondl 
or  other  specialty  shall  be  commenced  and  sued  within  twenty  years  I 
after  the  cause  of  such  actions  or  suits,  but  not  after."  The  3  &  4 
Will.  4,  c.  27,  s.  42,  takes  away  from  an  incumbrancer  upon  land  in 
all  cases  the  right  of  recovery  as  against  the  land  for  more  than  six! 
years'  arrears  of  rent  or  interest.  The  3  &  4  Will.  4,  c.  42,  s.  3,j 
restores  the  personal  remedy  against   the  debtor  on  the  covenant  (l).i 


Dovvl.  33.5  ;  Saunderson  v.  Piper,  7  Dowl. 
632;  Ackruijd  v.  Read.  5  M.  &  W.  542  ;  7 
Dowl.  83!)  ;  Shaw  v.  Hushes,  15  C.  B.  660. 

(c)  Hare  v.  Savil,  1  Brownl.  &  Gold.  19  ; 
Baden  v.  Flight,  4  Scott,  412;  3  Bing., 
N.  C.  685. 

(rf)  Esp.  N.  P.  309  ;  Aldridge  v.  Howard, 
4  M.  &  G.  921  ;  5  Scott,  N.  R.  623. 

(e)  Ante,  62;   BuUen  &  L.  PI.  353. 

(/)  Mills  V.  Auriol,  1  H.  Blac.  433; 
Auriol  V.  Mills  (in  error),  4  T.  11.  94 ;  Wil- 
hins  V.  Wingate,  6  T.  R.  62. 

(5)  Ante,  213,  216. 


(;0  15  &  16  Vict.  c.  76,  ss.  70—73. 

(i;  Marshall  v.  Whiteside,  1  M.  &  W. 
188;  4  Dowl.  766  ;  Tyr.  &  Gr.  485. 

(j)  Wright  V.  Goddard,  8  A.  &  E.  144  i 
3  N.  &  P.  361  ;  Perri7i  v.  The  Monmouth- 
shire Rail.  Co.,  11  C.  B.  855;  Woolcockv 
Dew,  1  F.  &  1".  337 ;  Randall  v.  Lynch,  2 
Camp.  357  ;   Dijcr  v.  Ashton,  1  B.  &  C.  3. 

(/t)  Angcll  V.  Felgate,  7  H.  &  N.396l 
Cumming  v.  Birl.elt,  3  II.  &  N.  156. 

(I)  Hunter  v.  Nochold,  1  Mac.  &  Gor 
640;  1  Hall  cV  Tw.  644;  Humfrcy  v.  Gery. 
7  C.  B.  567 ;  Cole  Ejec.  28. 
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Covenant  for  rent  may  be  brought  within  twenty  years,  and  is  not    Chap,  xvi, 
i  limited  to  six  years  (m).  Sect.  5. 


In  an  action  against  the  assignee  of  a  term,  a  plea  of  assignment  Other  Special 
over  (even  to  a  married  woman)   before   breach  is  a  good   plea  in  ^^^^• 
i  bar  (n).     Such  a  plea  ought  to  show  that  the  assignment  over  was 
made  after  the  assignment  stated  in  the  declaration ;  but  if  it  does 
j  not,  no  objection  can  be  made  against  it  after  replication  that  such 
;  assignment  over  was  fraudulent  (o).     A  lessee  cannot  plead,  to  cove- 
1  nant  for  rent,  an  assignment  and  tender  by  the  assignee  (p).     If  the 
I  defendant  plead  an  assignment  over  before  the  rent  accrued,  it  will 
I  not  be  a  good  replication,  that  the  assignee  never  took  actual  posses- 
j  sion  (q).     In  covenant  for  seven  quarters'  rent,  a  plea,  showing  a  sur- 
I  render  before  the  last  four  of  the  seven  quarters'  rent  accrued,  is  bad 
on  demurrer,  because  it  does  not  go  to  the  whole  breach,  and  the 
breach  is  not  entire,  but  part  of  it  may  be  proved  (r).     In  covenant 
1  against  the  assignee  of  a  lease,  the  plaintiff  declared  that  all  the  right, 
&c.  vested  in  the  defendant  by  assignment,  and  that  afterwards  the 
j  premises  were  out  of  repair;  and  defendant  pleaded  in  bar  to  the 
I  whole  action  that  for  one  period  he  was  possessed  of  one-sixth  of  the 
premises,  as  tenant  in  common  with  A.,  B.  and  C,  and  for  another 
i  period,  of  one-third,  as  tenant  in  common  with  B.  and  C,  and  that 
jno  more  or  greater  interest  in  the  premises  ever  came  to  him  by 
assignment :  it  was  held,  that  the  plea  was  bad  in  substance,  as  it 
j  could  not  be  a  bar  to  the  whole  action ;  that  it  was  bad  in  form  also, 
!  as  it  merely  confessed  that  the  defendant  had  possession  of  part  of  the 
premises,  and  not  that  he  was  assignee  (s).     In  a  similar  case  it  was 
held,  that  a  plea  in  abatement,  that  the  estate  of  the  lessee  vested  in 
the  defendants,  jointly  with  a  third  person,  should  state  the  mode  in 
which  they  became  jointly  assignees  {t).     Where,  to   an  action   of 
covenant  by  tenants  in  common  for  not  repairing  a  messuage,  there 
was  a  plea,  that  the  lessee,  after  the  demise  to  him,  and  before  the 
breach  complained  of,  had  purchased  the  interest  of  one  of  the  lessors, 
whereby  the  lessee  became  tenant  in  common  of  the  premises  with 
the  plaintiffs :  it  was  held  ill  on  general  demurrer,  the  action  being 
properly  brought  (u).     In  covenant  for  quiet  enjoyment,  the  decla- 
ration stated,  that,  before  the  demise  to  the  plaintiff,  the  defendant 
jhad  made  a  demise  to  A,,  which  was  then  subsisting;  that,  in  order 
I  to  get  into  possession,  the  plaintiff  brought  an  ejectment,  but  was 
!  nonsuited  on  account  of  that  prior  demise,  and  that  he  had  never 

(m)  Paget  v.  Foley,  2  Bing.,  N.  C.  679;  (q)   Walker  v.  Reeves,  3  Doug.  19. 

3  Scott,  135  ;   Slrachan  v.    Thomas,  12  A.  &  (r)   Barnard  v.  Dutlaj,  5  Taunt.  27. 

E.  536;  4  P.  &  D.  229;  Manning  \.  Phelps,  (s)  Merceron  v.  Dowson,  5  B.  &  C.  479; 

10  Exch.  59  ;  Cole  Ejec.  28.  8  D.  &  R.  264. 

(n)  Barnfather  v.  Jordan,  2  Doug.  452.  (0   Heap  v.  Livingston,  11  M.  &  W.  896; 

(o)  Cooke  X.Harris,   1  Ld.   Raym.  367;  1  D.  &  L.  334. 

3  Salk.  48.  (u)  Gates  or  Yates  v.  Coles,  2  Brod.  &  B. 

{p)  Orgill  V.  /Tons/jt-ac/,  4Tauiit.  642.  660;  5  Moo.  554. 
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CuAP.  XVI. 
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Replications 
and  subsequent 
pleadings. 


been  in  possession :  plea,  that  for  the  first  half-year  of  the  plaintiff's 
lease,  the  plaintiff  might  have  enjoyed,  &c.,  but  that  for  non-payment 
of  the  rent  for  twenty-one  days  after  that  half-year,  the  defendant 
had  a  right  to  re-enter  according  to  a  proviso  in  the  lease,  and  that 
he  did  re-enter,  &c.  :  it  was  held  on  demurrer,  that  this  was  no 
answer  to  the  plaintiff's  demand  (x).  To  an  action  on  an  assignment 
of  a  lease  by  deed  against  an  administratrix,  a  plea  of  a  parol  promise 
by  the  plaintiff,  that  if  the  defendant  applied  for  administration  he 
would  not  charge  her  for  breach  of  the  covenants,  is  no  answer  (y). 
To  an  action  on  a  covenant  in  an  indenture  of  lease  against  the  lessee 
for  not  yielding  up  all  improvements  erected  during  the  term,  a  plea 
of  a  parol  agreement  between  the  lessor  and  an  assignee  of  the  lessee, 
that  if  the  assignee  would  erect  a  greenhouse  he  should  be  at  liberty 
to  pull  it  down  at  the  end  of  the  term,  is  no  answer  (z). 

The  replications  and  subsequent  pleadings  must  of  course  depend 
entirely  upon  the  form  of  the  pleas,  and  must  conform  to  them. 


•ti 


i 


Assessment  of 
Damagfes. 


Sect.  6. — Damages. 

It  seems  that  interest  may  be  recovered  on  rent  due  on  a  particular  I 
day  as  damages  (a).     Whether  a  party  has  broken  any  of  his  cove- 
nants or  not,  is  a  matter  properly  triable  at  law,  as  the  damages  (sup- 
posing a  breach)  cannot  be  settled  without  such  trial  (b).     A  lessee  is 
not  liable  for   breaches  of  covenant  to  repair  committed  before  the\ 
execution  of  the  lease  by  the  lessor,  although  subsequent  to  the  day 
from  which  the  habendum   states  the  term  is   to  commence  (c).     A 
lessee  who  has  covenanted  to  repair  and  keep  in  repair  the  demised 
premises  during  the  term,  must  have  them   in  repair   at  all  times 
during  the  term ;  and  if  they  are  at  any  time  out   of  repair  he  is 
guilty  of  a  breach  of  covenant,  for  which  the  lessor  or  his  assigns 
may,  even  during  the  term,  recover  damages  commensurate  with  the 
injury  thereby  done  to  his   reversion  (ft?).     The   measure  of  damages 
for  breaches  of  covenant  to  repair  has  been  already  stated  (e).     Sub- 1 
stantial  damages  for  not  repairing  pursuant  to  a  covenant  in  an  under- 
lease, may  be  recovered,  notwithstanding  the   superior  landlord  has! 
ejected   both   the   plaintiff  and   defendant   for  non-payment  by  the 
plaintiff  of  the  rent  reserved   in  the  lease  to  h'im(f).     In  an  action 
by  a  lessee  on  a  covenant  for  quiet  enjoyment,  in  a  lease  which  was 
not  warranted  by  the  power  the  lessor  had:  it  was  held,  that  the 


(or)   Ludwell  v.  Newman,  6  T.  R.  458. 
(«/)  Harris  v:  Goodwyn,  2  M.  &  G.  405  ; 

2  Scott,  N.  R.  45y. 

{z)   West  V.  BInheway,  2  M.  &  G.  729  ; 

3  Scott,  N.  R.  199  ;  9  Dowl.  816. 

(«)  SIcerry  v.  Preston,  2  Chit.  245  ;  3  &  4 
Will.  4,  c.  42,  s.  28. 

{b)  Stafford  v.  London  (City),  4  Bro.  P. 


C.  635. 

(c)  Shaw  V.  Kay,  1  Exch,  412;  ante,  I 
460. 

(rO  Ante,  461  (p),  (?). 

(e)  Ante,  462—467. 

(/)  Davies  v.  Underwood,  2  II.  &  N.  570;  | 
27  L.  J.,  Exch.  113. 
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lessee  might  recover  the  value  of  the  term,  some  costs  in  an  action  of    Chap.  xvi. 

ejectment,  which  the  executor  of  the  lessor  defended,  and  the  sum  •^'^'    

recovered  against  the  plaintiff  for  mesne  profits,  but  not  interest  on 
either  of  those  sums  {g).  A.  sold  some  building  land  to  B.,  and 
covenanted  for  the  title :  after  B.  had  built  some  houses  on  the  land 
he  was  evicted  :  held,  that  he  was  entitled  to  recover  for  such  breach 
of  covenant,  not  only  the  value  of  the  land,  but  also  of  the  houses  so 
erected  thereon  (A).  A  lease  of  mines  contained  a  covenant  to  work 
them,  and  also  a  covenant  to  raise  at  least  a  certain  quantity  of  iron- 
stone every  year,  and  pay  a  certain  royalty  for  it  or  else  to  pay  a 
fixed  rent ;  the  lessor  having  declared  in  respect  of  breaches  of  both 
these  covenants,  and  money  having  been  paid  into  court  and  accepted 
in  satisfaction  of  the  latter  breach,  the  lessor  is  entitled  to  nominal 
damages  only  in  respect  of  the  former  [i). 

(g)  WiUiams  v.  Burrell,  1  C.  B.  402.  (/)  Foley  v.   Addenhrooke,   13   M.  &  W. 

(/<)  Bunny  v.  Hopkinson,  27  Beav.  565.  174. 
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Sect.  1. —  When  maintainable. 
The  action  of  debt   for  rent,  qua  rent,  is  founded  sometimes  upon 
privity  of  contract,  express  or  implied  (a),  and  sometimes  upon  privity  of 
estate  (Z»).    It  may  be  supported,  whether  the  contract  of  demise  be  by 
deed,  by  writing  not  under  seal,  or  by  parol :  whereas  an  action  for 
use  and  occupation  can  be  maintained  only  where  the  demise  was  not 
by  deed  (c).     At  common  law,  rent^  reserved  on  leases  for  years,  or 
tenancies  at  will,  were  at  all  times  recoverable  by  action  of  debt  {d) ; 
but  it  did  not  lie  for  rent  reserved  upon  a  freehold  lease  during  the 
continuance    of   the   lease  (e).       Since    the    statute    abolishing    real 
actions  {f),  it  seems  that  debt  will  lie  for  a  rent  in  fee ;  at  any  rate  it  \ 
will  lie  for  such  a  rent  expressly  covenanted   to  be  paid  {g).     By ' 
8  Ann.  c.  14,  s.  4,  any  persons  entitled  to  rent  in  arrear,  or  a  lease  for_ 
life  or  lives,  may  have  an  action  of  debt  during  the  existence  of  the 
life,  as  on  a  lease  for  years  during  the  terra.     Debt  does  not  lie  at 
common  law,  nor  by  this   statute,  for  the  arrears  of  an  annuity  or 
yearly  rent  devised  payable  out  of  lands  to  A.  during  the  life  of  B., 
to  whom  the  lands  are  devised  for  life,  B.  paying  the  same  thereout, 
so  long  as  the  estate  of  freehold  continues  {h).     By  32  Hen.  8,  c.  37, 
s.  1,  the  executors  and  administrators  of  tenants,  in  fee,  fee-tail  or  for 
life,  of  rent-services,  rent-charges,  rent-seek  and  fee-farms,  may  bring 
debt  for  the  arrearages  against  the  tenant  who  ought  to  have  paid  the 
same  (i). 

Any  words  which  are  sufficient  to  create  a  privity  of  contract 
between  the  parties  will  enable  the  landlord  to  maintain  an  action  ol 
debt;  it  lies,  therefore,  for  non-payment  of  the  rent  on  the  words 
"  yielding  and  paying  "  in  a  lease  for  years  ;  for  it  is  an  agreement  tc 
pay   the  rent,   which  amounts  to   a  contract  {j).     As   between  the 

(/)  3  &  4  Will.  4,  c.  27,  s.  36. 

Ig)  4  Co.   R.   49  a  i    Varley  v.  Leigh,  5 
Exch.  446. 

( /*)    Webb  V.  Jiggs,  4  M.  &  S.  11 3 ;  Brmlh- 
watte  V.  Skinner,  5  M.  &  W.  313. 

(i)  Bac.  Abr.  Debt  (C). 

(;■)  Bower  v.  Hodges,  13  C.  B.  765,  774 
ante,  102,  323—335. 


(«)  Bull.  N.  P.  167. 

(b)  Lord  Ward  v.  Litmley,  5  H,  &  N.  87, 
656;  29  L.  J.,  Exch.  322. 

(c)  11  Geo.  2,  c.  19,  s.  14;  Gibson  v. 
Kirk,  1  Q.  B.  850 ;  1  G.  &  D.  252  ;  post, 
Chap.  XV  111.,  Sect.  1. 

(r/)  Esp.  N.  p.  188. 

(e)  Bishop  of  IVinchester  v.  Wright,  2  Ld. 
Raym.  1056. 
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parties  to  the  contract,  an  entry  by  the  tenant  upon  the  land  demised  Chap.  xvii. 

by  deed  is  not  necessary  to  enable  the  landlord  to  support  an  action  . 

of  debt  for  rent  (i) ;  whereas  no  action  for  use  and  occupation  lies 
before  the  lessee  has  entered  {k).  Again,  the  action  of  debt  for  rent 
lies,  though  the  defendant  entered  before  his  title  began ;  for  though 
clearly  he  is  a  disseissor  by  his  entry,  and  the  accruing  of  his  term 
shall  not  alter  his  estate,  yet  there  is  a  privity  of  contract,  and  whether 
the  entry  be  tortious  or  not,  it  cannot  discharge  the  contract  for  pay- 
ment of  the  rent  (/). 

If  the  lessor  assign  his  rent,  without  the  reversion,  the  assignee  Effect  of  an 
may  maintain  an  action  of  debt  for  the  rent,  because  the  privity  of  ^j^'^ 'f "j"^^^J^j  °f 
contract  is  transferred  (m) :  but  if  the  lessor  grant  away  his  reversion,  the  Parties, 
he  cannot  have  an  action  of  debt  for  the  subsequent  rent,  because, 
being  incident  to  the  reversion,  it  passes  with  it(w)-  The  grantee  of 
the  reversion  who  has  assigned  it  over  cannot  have  debt  against  the 
lessee  for  subsequent  rent ;  for  there  was  no  privity  between  them 
but  by  reason  of  the  privity  of  estate,  and  that  being  gone  by  the 
assignment,  this  action  will  not  lie  (o).  If  a  lessee  for  years  assign 
all  his  interest  to  another,  the  lessor  may  still  have  an  action  of  debt 
against  him,  for  rent  in  arrear,  after  the  assignment  (p).  The  lessor 
may,  however,  either  tacitly  or  expressly  accept  the  assignee  for  his 
tenant,  and  so  discharge  the  original  lessee  from  liability  to  an  action 
of  debt  for  rent ;  and  if  he  once  accept  rent  from  the  assignee,  he  can 
never  resort  to  this  particular  remedy  against  the  lessee  {q) ;  but  he 
may  maintain  an  action  of  covenant  (r).  Where  A.,  being  lessee  for 
years,  assigns  all  his  term  to  B.,  rendering  rent,  debt  lies  by  A.  for 
the  rent  as  "  rent,"  for  it  is  not  a  sum  in  gross,  although  no  reversion 
remains  in  A.  (s).  So  if  A.  demises  to  B.  for  a  longer  term  than  his 
own,  A.,  or  his  executor  or  administrator,  may  maintain  debt  for  the 
rent  which  accrues  during  the  continuance  of  A.'s  term  {t).  So  may 
an  assignee  of  the  rent,  for  such  rent  as  accrues  after  the  assignment 
and  during  the  continuance  of  A.'s  term  (u)  :  were  it  otherwise  great 
injustice  might  be  occasioned,  as  the  tenant,  if  evicted,  would  have  no 
answer  to  an  action  on  his  covenant  for  the  payment  of  the  sum  re- 
served {x). 

(i)  Bull  V.  Stibbs,  8  T.  R.  327  ;   6  C.  B.,  (o)  Humble  v.  Glover,  Cro.  Eliz.  328. 

N.  S.  781,  Willes,  J.  (  p)  Auriol  v.  Mills,  4  T.  R.  98. 

(h)  Edge  V.  Stafford,  1  C.  &  J.  391,  398;  (7)   Esp.  N.  P.  201. 

Lowe   V.  Ross,    5    Excli.    5.53;     Towne    v.  (r)   Ante,  199,  353,  634. 

D'lltinrich,  13  C.  R.  892;  22  L.  J.,  C.  P.  (*)  Newcombe    v.    Harvey,    Carth.    161; 

-19;  post,  Chap.  XV III.,  Sect.  1.  Com.  Dig.  tit.  Debt  (C);   Clark  v.  Couglan, 

(0  Alexaiukr  v.  Drjer,  Cro.  Eliz.  1C9.  3  Ir.  C.  E.  Rep    427. 

(m)  Allen    v.    Ihyai,,   5    B.    &    C.    512;  {t)  Baker  v.  Goslling,  1  Bing.  N.  C.  19. 

liobins  V.  Cux,  1  Lev.  22  ;  Marie  v.  Flake,  3  (n)   IVilliams  v.  Haijward,  28  L.  J.,  Q.  B. 

•<a!k.  118;    IVilliams  v.  Hay  ward,  28  L.  J.,  374. 

I  B.  374.  (x)  Baker  v.  Gostliiig,  1  Bing.  N.  C.  27, 

(«;  Esp.  N.  P.  202.  Tindal,  C.  J. 
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What  is  a  Va- 
riance in  set- 
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When  the  Title 
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must  be  al- 
leged. 


Sect.  2. — Declaration. 

In  debt  for  rent  upon  a  lease,  founded  on  privity  of  estate,  as  when 
brought  by  the  assignee  or  devisee  of  the  lessor  against  the  lessee  (z) ; 
or  by  the  lessor  or  his  personal  representatives  against  the  assignee  of 
the  lessee  {a);  or  against  the  executor  of  the  lessee,  in  the  debet  and 
detinet ;  the  venue  is  local,  and  must  be  laid  in  the  county  where  the 
land  lies  (b),  but  in  debt  by  the  lessor  against  the  lessee,  or  against 
his  executor  in  the  detinet  only,  the  action  is  transitory,  and  the  venue 
may  be  laid  in  any  county  (c).  In  declaring  upon  a  demise  by  lessor 
against  lessee  or  his  assigns,  it  is  not  necessary  to  set  out  the  lessor's 
title  to  the  lands  demised,  nor  even  to  mention  the  deed,  except  where 
the  demise  was  of  incorporeal  hereditaments,  which  could  only  be 
demised  by  deed  {d) ;  no  profert  need  be  made  in  any  case  (<?) ;  no  entry 
or  occupation  by  the  defendant  need  be  alleged ;  for  though  the  de- 
fendant neither  enters  nor  occupies,  he  must  pay  the  rent,  it  beii^  H 
due  by  the  lease  or  contract,  and  not  by  the  occupation  (/).  As 
each  periodical  reservation, — or  gale,  as  it  is  called, — of  rent,  is  a 
distinct  debt,  for  which  the  lessor  may  have  his  action,  he  may  declare 
for  an  entire  gale  at  the  end  of  any  quarter  or  half-year,  without 
showing  how  the  former  quarter  or  half-year  has  been  satisfied ;  but, 
if  he  declare  only  for  part  of  the  gale,  due  at  the  end  of  any  half- 
year  or  quarter,  it  is  bad,  unless  he  show  how  the  remaining  part  was 
satisfied ;  for  otherwise  the  lessee  may  be  exposed  to  many  actions 
for  the  same  demand  {g).  Whenever  rent  is  reserved  periodically, 
the  declaration  should  state  when  it  was  due  and  owing  (/i) ;  but  this 
does  not  now  appear  to  be  essential  (i).  In  debt  for  rent  due  on  8 
day  named,  for  so  many  quarters  "  then  elapsed,"  the  plaintiff  cannot 
recover  for  rent  accruing  for  earlier  quarters  (/O- 

Any  material  variance  between  the  declaration  and  the  deed  de- 
clared on  was  formerly  fatal  (Z);  but  now  any  amendment  necessary 
to  determine  the  real  matter  in  controversy  may  be  made  {m). 

The  title  of  the  lessor  need  not  be  set  out  in  an  action  betweei 
him  and  the  lessee  or  his  assigns.  Where,  however,  the  action  i 
brought  by  a  party  claiming  by  a  derivative  title  from  the  lessor,  it  i 
necessary  to  allege  and  show  the  deduction  of  his  title  (w) ;  and  wher 
the  lessor  had  only  a  particular  estate,  it  is  necessary  to   show  it 


m 


M 


h 


{z)   Thrale  v.  Cornwall,  1  Wils.  165. 

(a)   Taylor  v.  SImm,  1  15os.  &  P.  23. 

(  h)  Stevenson  v.  Lamhard,  2  East,  580  ;  1 
Chit.  PI.  283  (7th  ed.) ;  Esp.  N.  P.  213. 

(r)  1  Wms.  Saund.  241  b,  v\(G);  1  Chit, 
PI.  283. 

{(l)  2  Wms.  Saund.  297,  n.  (1), 

((■)   15  &  IG  Vict.  c.  76,  s.  55. 

(/;  Bull  V.  Stibbs,  8  T.  R.  327  ;  ante,  200. 

(i')  2  Wms.  Saund.  30;'.,  n.  b. 

ih)  PilUirfc  V.  Darlni,  Show.  8. 

(0  15  &  16  Vict.  c."76,  Sched.  (B),  Nos. 


23,  24;   ante,  642. 

(/f)  Johnson  V.  Gibson,  1  E.  &  B.  415. 

(I)  Sands  V.  Ledger,  2  Ld.  Ilaym.  792 
Vavasour  v.  Ormrod,  6  B.  &  C.  430;  9  D.' 
R.  597  ;  Farewell  v.  Dickenson,  6  B.  &  ( 
251;  9  D.  &  R.  245;  Curtis  v.  Spitty, 
Scott,  737  ;  1  Bing.  N.  C.  15  ;  4  Moo.  &  S 
554. 

(wO  15  &  16  Vict.  c.  76,  s.  222;  17  &  1 
Vict.  c.  125,  s.  96. 

(«)  Ante,  644. 
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commencement,  and  that  he  had  an  authority  to  grant  the  lease  ;  thus,   Chap.  xvii. 
in  debt  by  a  remainderman,  for  rent  reserved  upon  a  lease  by  tenant  '^^^'   '    , 


for  life,  the  plaintiff  must  show  what  authority  the  tenant  for  life  had 
to  make  the  lease  (o). 

By  3  (fc  4  Will.  4,  c.  42,  s.  14,  an  action  of  debt  on  simple  contract  Action  of  Debt 
is,  in  all  cases,  maintainable  against  executors  and  administrators,  ^^j^^^'^^j.^j^ 
In  debt  for  rent  against  an  executor  or  administrator,  if  the  whole  ministrators. 
rent  has  accrued  in  the  lifetime  of  the  lessee,  the  action  against  his 
executor  must  be  in  the  detinet  only  ;  and  the  executor,  though  he 
do  not  enter,  is  still  chargeable  in  the  detinet,  because  he  cannot 
so  waive  the  term  as  not  to  be  liable  for  the  rent  as  far  as  he  has 
assets  (;?) ;  but  for  the  rent  accrued  after  the  death  of  the  lessee,  the 
action  may  be  brought  either  in  the  debet  or  detinet ;  for  he  is 
chargeable  as  assignee  in  respect  of  the  perception  of  the  profits,  and 
it  is  not  material  whether  he  has  assets  or  not.  In  such  case  he 
cannot  plead  plene  administravit;  but  if  the  land  be  of  less  value 
than  the  rent,  he  may  plead  the  special  matter,  viz.  that  he  has  no 
assets,  and  the  land  is  of  less  value  than  the  rent,  and  may  pray 
judgment,  whether  he  shall  be  charged  otherwise  than  in  the  detinet 
only  {q).  Debt  against  an  executor  or  administrator  for  rent  in  arrear, 
partly  in  the  time  of  the  testator  or  intestate,  and  partly  in  the  time 
of  the  executor  or  administrator,  is  well  brought  in  the  detinet 
only  (r). 


Sect.  3. — Pleas,  Replications,  Sfc. 

The  defendant  may  plead  as  to  all  or  part  of  the  sum  claimed  that  Plea  of  Never 

he  never  was  indebted  as  alleged.    Under  such  plea  he  may  prove  any 

ifacts  showing  that  he  never  was  liable  to  the  plaintiff  for  the  sum  to 

vvhich  the  plea  is  pleaded  or  any  part  thereof;  ex.  gr.  he  may  prove 

I  that  his  tenancy  was  only  from  year  to  year,  and  was  duly  determined 

ly  a  notice  to  quit,  before  the  commencement  of  the  period  in  respect 

whereof  the  rent  is  sought  to  be  recovered  (s).     And  in  such  case  the 

iplaintiff  may  dispute  the  validity  of  the  notice,  or  that  it  was  served 

n  due  time  (s). 

When  the  defendant  has  no  other  defence  as  to  all  or  any  part  of  Payment  into 
he  sum  claimed,  he  should  plead  payment  into  court  of  a  sufficient 
um  pursuant  to  15  k  16  Vict.  c.  76,  ss.  71—73  {t). 

If  both  lessee   and  lessor  sign  a  lease  by  indenture,  the  former  is  Nil  habuit  in 
estopped  from  pleading  nil  habuit  in  tenementis  to  an  action  of  debt 

(o)  Sands  V.  Ledger,  2  Ld.  Raym.  792.  (11th  ed.). 

(/))  1  Wms.Samul.  1,  n.  (1);   liull.  N.  P.  (.s)   PapiUnn  v.  Primton,  5  11.  &  N.  51S; 

'>'J  ;  ante,  228.  29  L.  J.,  Excb.  265. 

(q)  Bull.  N.  P.   1C9;    Esp.  N.  P.  217;  (/)  Ante,  652  ;  post,  Chap.  XVI II.,  Sect, 

nte,  229,  2;30.  5  (j). 

(r)  ^iylmer  v.  Hide,   1    Selw.  N.  P.  623 
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Statute  of  Li- 
inilatiuns. 


Riens  in 
Arrere. 


Payment. 


Tender. 


Set-off. 


for  rent  by  the  lessor  (m).  Nil  habuit  iii  tenementis,  however,  has 
been  held  to  be  a  good  plea  on  a  demise  by  deed-poll,  because,  as  to 
Ihr  lessee,  it  is  no  estoppel.  It  cannot  be  pleaded  by  a  lessee  in  any 
case  where  he  has  occiijjied  or  enjoyed  the  demised  premises  during 
the  period  in  respect  of  which  the  rent  is  cUiimed,  for  the  court  will 
not  permit  a  tenant  to  impeach  his  landlord's  title  {x).  "  In  the  case 
of  a  demise  not  under  seal,  where  there  has  been  no  entry,  if  debt 
were  brought  on  such  a  demise  the  tenant  might  plead  nil  habuit  in 
tenementis ;  and  if  he  showed  that  the  plaintiff  had  no  title  he  would 
succeed.  But  if  the  demise  were  by  indenture  the  tenant  would  be 
esto])ped  from  pleading  nil  habuit  in  tenementis,  or  that  the  landlord 
did  not  demise,  for  then  he  would  be  allowed  to  show  that  the  deed 
had  not  the  effect  alleged"  (y).  In  debt  on  bond,  conditioned  for  the 
payment  of  rent  reserved  upon  a  demise  according  to  certain  articles, 
the  defendant  is  estopped  from  saying  that  he  had  not  any  thing  in  the 
land  demised  by  the  articles  {z).  In  debt  for  rent  by  husband  and  wife, 
upon  a  lease  by  her  and  her  first  husband,  it  is  a  good  plea  that  her 
first  husband  was  sole  seised,  and  that  she  had  nothing  in  the  land  (a). 

The  Statute  of  Limitations,  21  Jac.  I,  c.  16,  enacts,  that  all  actions 
for  rent  in  arrear,  or  grounded  on  any  lending  or  contract  without 
specialty,  must  be  brought  within  six  years.  Although  these  words! 
are  general  as  to  the  limitation  of  all  actions  of  debt  for  the  arrears  of  I 
rent;  yet  it  has  been  held,  that  an  action  of  debt  for  the  arrears  of  I 
rent  reserved  by  indenture  is  not  within  the  statute.  By  3  &  4  Will.  4,[ 
c.  42,  s.  3,  all  actions  for  rent  due  on  specialty  must  be  broughtl 
within  twenty  years  after  the  cause  of  action  accrued.  The  statutel 
must  in  all  cases  be  pleaded  (i). 

Iviens  in  arrere  is  a  good  plea  in  debt  for  rent,  though  it  would  bel 
bad  in  covenant  for  rent ;  for  in  covenant,  such  plea  confesses  thcj 
covenant  broken,  and  goes  only  in  mitigation  of  damages  (c). 

The  defendant  may  plead  payment  at  or  after  the  day  ;  for  accept-l 
ance  of  rent  after  the  day  may  be  pleaded  in  bar  to  debt  for  rent! 
though  not  to  an  action  of  covenant  (d).  f 

The  defendant  may  plead  a  tender  at  the  day,  and  bring  the  monejj 
into  court  (e). 

By  2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  2,  c.  24,  ss.  4,  5,  mutual 
debts  between  the  plaintiff  and  defendant  may  be  set  off  against  eaci 
other.    A  set-off  must  always  be  specially  pleaded  (/). 


( It )  Wilkiiis  V.  IVhij^atc,  6  T.  11. 02 ;  rarker 
V.  Miirining,  7  T.  R.  537  ;  ante,  1(J3. 

(.1)  Esp.  N.  P.  233;  Curtis  v.  Spill i/,  1 
Ring.  N.  C.  15;  4  Moo.  &  be.  551;  Cole 
Ejec.  213—217;  ante,  163. 

(y)  Per  Willes,  J.,  in  Smilh  v.  Scolt,  6  C. 
B.,  N.  S.  781. 

(«)  Slrowd  V.  milis,  Cro.  Eliz.  362. 

{a)  Brerelon  v.  Evans,  Cro.  Eliz.  700; 
Lainson  v.  Tremere,  1  A.  &  E.  792  ;  3  N.  & 
M.  G03. 


(6)  1  Wms.  Saund.  283,  n. (2)  ;  ante,65:| 

(c)  Ante,  C52;  Esp.  N.  P.  235. 

Id)  Ante,  052;  post,  Ciiap.  XVlII.,Sec| 
5(d). 

(e)   Brownlotv   v.   Hewley,    1    Ld.  Rayr ' 
83;   ante,  051;   post,  Chap.  XVIII.  Sec 
5(f). 

(/)  Reg.  Pl.H.T.  1853,  Nos.  8,  12;  ant 
61-7;  see  the  form,  15  &  10  Vict.  c.  7 
Sched.  (B),  No.  41 ;  Bullen  &  L.  Pi.  399- 
400. 
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A  release  must  be  specially  pleaded  (^).     A  release  of  all  demands    Chap.xvii. 
will  not  operate  to  release  rent  before  it  becomes  due,  for  there  is  no 


demand  ;  but  it  will  release  rent  then  due  (h).  Release. 

Entry  and  eviction  from  the  whole  or  any  part  of  the  demised  Entry  and 
premises  is  a  good  plea  in  bar  to  an  action  of  debt  for  the  rent ;  for 
the  doctrine  of  the  lessee  and  his  assigns  being  estopped  from  denying 
the  lessor's  title  exists  only  in  respect  of  that  period  during  which  the 
lessee  or  his  assigns  had  the  occupation.  It  must,  however,  be  a 
tortious  entry  and  eviction,  or  an  expulsion  sufficient  to  occasion  a 
suspension  of  the  rent ;  a  mere  trespass  will  not  be  sufficient ;  for  if 
the  lessor  enter  by  virtue  of  a  power  reserved,  or  as  a  mere  tres- 
passer, and  the  lessee  be  not  evicted,  it  will  be  no  suspension  of  the 
rent  (i).  Besides  stating  the  entry  and  eviction,  the  plea  must  state 
that  the  lessee  was  kept  out  of  possession  until  after  the  rent  became 
due,  or  it  will  be  had(j).  Where  to  debt  for  rent,  on  a  demise  of 
three  rooms,  the  plea  was,  that  the  plaintiff  demised  the  said  three 
rooms  and  another  room,  and  that  he  entered  into  the  other  room, 
but  did  not  traverse  the  demise  of  the  three  rooms  only,  it  was  held 
to  be  bad  for  want  of  such  a  traverse  (k). 

Infancy  is  sometimes  a  good  plea  in  debt  for  rent ;  but  as  a  lease  Infancy, 
made  to  an  infant  is  not  void,  but  voidable  only,  if  it  be  beneficial  to 
him,  he  is  liable  to  an  action  for  the  rent  reserved  (/).  Where,  to 
debt  for  rent,  the  defendant  pleaded  infancy  at  the  time  of  the  lease 
made  ;  on  demurrer  the  court  held,  that  the  lease  was  voidable  only 
at  the  election  of  the  infant,  manifested  by  waiving  the  land  before 
the  rent-day  came,  but  he  not  having  done  so,  and  being  of  age  be- 
fore the  next  rent-day  came,  it  was  deemed  an  election,  and  the 
plaintiff  had  judgment  (/«)• 

If  a  lessor,  who  has  covenanted  to  repair,  bring  debt  for  his  rent,  it  Other  Special 
seems  that  the  lessee  may  plead  specially  that  he  expended  the  rent 
in  necessary  repairs,  and  so  owes  nothing ;  if  the  lessor  had  brought 
covenant  for  rent,  instead  of  debt,  the  lessee  could  not  plead  expendi- 
ture in  reparations  at  all,  the  remedy  being  reciprocal  {7i).  Where 
there  is  an  express  covenant  in  the  same  indenture,  that  the  lessee 
may  deduct  for  charges  and  repairs,  the  defendant  clearly  may  plead 
it  in  bar  to  debt  for  rent  (o).  A  tenant  made  payments  to  his  land- 
lord, and  also  advances  at  his  request  to  a  firm  of  which  he  was  a 
member,  on  account  of  rent  not  then  due;  after  which,  and  before  the 
rent  became  due,  the  landlord  died  ;  and  his  executors  brought  an 
action  for  such  subsequent  rent:  held,  that  such  payments  and  ad- 

(g)  Reg.  PI.  H.  T.  1853,  Nos.  8,  12,  ante,  (j)  1  Wms.  Saund.  201,  n.  (2.) 

5*7;    see  the  form,   15   &    ]«  Vict.  c.  70,  {k)   Ibid.  20C. 

Scited.  (B),  No.  42  ;   Bullen  &  L.  PI.  393.  (/)   h'rlsfi/s  case,  Cro.  .lac.  320. 

(A)  Stevens   v.   Snow,   2    Salk.  .578;    Co.  (m)   Ibid.;    North    Western    Rail.    Co.    v. 
[Lit.  292  b.                                                                  M'Mirlwcl,  r,  Ilxcb.  128  ;  ante,  G2. 

I    (i)  Bull.   N.  P.    177;    Due  d.  Cheney  v.  (»)   Bull.  N.  P.  17G. 

\Batten,  Cowp.  212.  (o)  Esp.  N.  P.  231. 
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Chap.  XVII.   vances  being  pleaded  by  way  of  equitable  defence  constituted  a  good 

^^^'   ' answer  to  the  action  (n). 

Replications.  Though  in  debt  for  rent  on  a  demise  by  indenture,  it  is  not  neces- 
sary to  allege  that  the  deed  was  an  indenture;  yet  if  it  is  not  so 
alleged,  and  the  defendant  plead  nil  habuit  in  tenementis,  it  is  said  to 
be  prima  facie  a  good  plea,  because  no  estoppel  appears  upon  the 
record.  The  plaintiff,  by  replying  that  he  had  a  sufficient  estate  to 
make  the  demise,  loses  the  benefit  of  the  estoppel,  and  as  he  will  not 
rely  thereon,  the  jury  shall  find  the  truth;  but  if  he  replies  that  the 
demise  was  by  indenture,  and  concludes  with  a  prayer  of  judgment, 
if  the  defendant  shall  be  admitted  to  plead  the  plea  against  his  own 
acceptance  of  the  lease  by  indenture,  the  defendant  shall  be  estop- 
ped (o).  Where  the  declaration  states  the  lease  to  be  by  indenture, 
the  plaintiff  need  not  reply  the  estoppel,  but  may  demur,  because  the 
estoppel  appears  on  the  record  (p). 


& 


Evidence  for 
Plaintiff. 


Amount  Re- 
coverable. 


Sect.  4. — Evidence. 

When  the  defendant  pleads  "  non  est  factum,"  or  "  never  indebted," 
the  lease  must  be  admitted  in  the  cause  or  proved  in  like  manner  as 
in  an  action  for  u^e  and  occupation  (q).  The  counterpart  is  sufficient 
evidence  of  the  demise  (?•)•  When  other  pleas  are  pleaded,  the  onus 
of  proof  thereof  generally  lies  on  the  defendant.  But,  if  possible,  the 
plaintiff  should  be   prepared  with  contradictory  evidence,  and  must 

generally  prove  the  amount  owing.  ? 

t^ 

Sect.  5, — Debt  and  Damages.  -: 

The  plaintiff  may  recover  all  or  part  of  the  sum  claimed  according 
to  the  evidence  (s) ;  and  the  verdict  should  be  entered  for  the  de- 
fendant as  to  the  residue  (if  any).  It  seems  that  interest  may  be  re- 
covered as  damages  when  rent  is  due  on  a  particular  day,  under  a 
lease  in  writing  {t).  The  judgment  does  not  distinguish  how  much  is  i 
recovered  for  debt  and  how  much  for  damages  and  costs  (u). 


(n)  Nash  v.  Gray,  2  F.  &  F.  391,  Byles,  J. 

(o)  lWms.Saund.276,n.(I);  Bull.  N.  P. 
170;   ante,  1G3. 

(/;)  1  W^ms.Saund.  325,  n.(4);  1  Cliit.  PI. 
62'J  (7th  ed.)  !  Bcc/wit  x.Bradlei),  7  M.  &  G. 
994;  8  Scott,  N.  R.  813;  2  D."&  L.  586. 

(7)  See  post,  Chap.  XVIII.,  Sect,  C. 


(r)  Houghton  v.Koenig,  18  C.  B.235j  25 
L.  J.,  C.  P.  218. 

(4)  Incledon  v.  Cripps,  2  Salk.  C'19.  1 

(0  Skerry  v.  Preston,  2  Chit.  245  ;  3  &  4 
Will.  4,  c.  42,  s.  28. 

{u)  15  &  Hi  Vict.  c.  7C,  s.  95. 
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Chap.  XVIIL 
Sect.  1. 

Under  11  Geo. 
2,  c.  19,  s.  14. 


Sect.  1. — When  maintainable. 
By  11  Geo.  2,  c.  19,  s.  14,  "to  obviate  some  difficulties  that  many 
times  occur  in  tlie  recovery  of  rents,  where  the  demises  are  not  by 
deed,  it  shall  and  may  be  lawful  to  and  for  the  landlord  or  landlords, 
where  the  agreement  (a)  is  not  hy  deed,  to  recover  a  reasonable  satis- 
faction for  the  lands,  tenements  or  hereditaments  held  or  occupied  by 
the  defendant  or  defendants,  in  an  action  on  the  case,  for  the  use  and 
occupation  of  what  was  so  held  or  enjoyed;  and  if  in  evidence  on  the 
trial  of  such  action  any  parol  demise  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reserved  shall  appear,  tlie  plaintiH 
in  such  action  shall  not  therefore  be  nonsuited,  but  may  make  use 

(o)  I.  e.  the  demise;  EUiott  v.  Rogers,  4  Esp.  59 j   Gudgcn  v.  Besset,  6  E.  &  B.  986. 
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thereof  as  an  evidence  of  the  quantum  of  the  damages  to  be  re-  Chap,  xviil. 
covered."  _Sect^l_ 

It  is  to  be  observed  that  this  enactment  is  confined  to  actions  "  on 
the  case,"  i.  e.,  assumpsit  for  use  and  occupation  (i):  it  was  passed  to 
obviate  doubts  and  difficulties  in  that  form  of  action,  wherein,  if  a 
demise  at  a  certain  rent  was  proved,  the  plaintiff  was  nonsuited  or  the 
judgment  arrested  (c).  The  alteration  introduced  by  the  statute  was, 
that  proof  of  a  demise,  unless  by  deed,  was  no  longer  fatal  to  the 
action ;  but  the  terms  of  the  demise  might  be  used  as  evidence  of  the 
quantum  of  damages  {d).  "  An  action  for  use  and  occupation  existed 
hefore  the  11  Geo.  2,  c,  19,  but  until  the  ])assing  of  that  act  the 
plaintiff  was  nonsuited  if  a  demise  was  proved.  Except  in  that  par- 
ticular the  statute  did  not  make  the  action  maintainable  in  cases 
where  it  could  not  have  been  maintained  before  "(e). 

By  the  common  law  an  action  of  deht  for  use  and  occupation  was  At  Common 
maintainable,  even  when  there  was  a  demise,  not  under  seal,  at  a  ^^^^• 
certain  rent(/).     But  this  does  not  appear  to  have  been  clearly  or 
generally  understood  until  long  after  the  11  Geo.  2,  c.  19.     Indeed  so 
late  as  in  the  year  1841  the  point  was  finally  settled  (g). 

The  distinction  between  assumpsit  for  use  and  occupation,  and  since  15  &  16 
debt  for  use  and  occupation,  was  in  effect  abolished  by  the  Common  ^  ''^'-  ^-  '^^• 
Law  Procedure  Act,  1852  (A).  Since  that  act  an  action  for  use  and 
occupation  may  be  considered  either  as  an  action  on  the  case  founded 
on  the  11  Geo.  2,  c.  19,  s.  14,  or  as  an  action  of  debt  founded  on  the 
common  law;  whichever  may  be  most  beneficial  for  the  plaintiff. 
But  the  statute  helps  to  show  what  the  common  law  was  and  is  in 
actions  of  this  nature. 

An  action  for  use  and  occupation  is  always  founded  on  some  con-  Always 
tract  or  promise,  express  or  implied  (i).  The  defendant  must  have  [o""'^^^'  «"  » 
held  or  occupied  the  premises  as  tenant  thereof  to  the  jAaintiff ;  or  hy 
his  permission  or  sufferance  (h).  In  the  absence  of  an  express  lease  or 
agreement  for  a  lease  at  a  fixed  rent,  where  the  premises  have  been 
used  or  occupied  by  the  defendant  by  the  permission  or  sufferance  of 
Lhe  plaintiff,  the  law  will  imply  a  contract  or  promise  by  the  defendant 
■-0  pay  to  the  plaintiff  a  reasonable  sum  for  such  use  and  occupation  (/). 

(b)  Ros.  Ev.  251  (lOth  cd.);  Glhsoji  v.  (//)  1,5  &  16  Vict.  c.  7fi,ss.  3,  41,  91  ;  and 
Kirk,  1  Q.  H.  850  ;   1  G.  &  D.  252.  Sclied.  (li),  Nos.  9  and  10. 

(c)  Reuile  v.  Johnson,  Cro.  EWz.  212;  (()  Birch  v.  if'rii:ht,  1  T.  11.  378,  3S7  ; 
^iimcock  v.P(ti/u,  Id.  786;  Clerk  v.  Puludi/,  Bcvnieii  v.  The  Lincuin  Gas  Lisht  and  Coke 
Id.  859;  firea  v.  Bead,  Cro.  Car.  3l;3;  Co.,  6  A.  &  K.  829  ;  Gibson  Y.l^irk,  I  Q.  B. 
3oote,  h.  &  T.  506.  850,   855;    1   G.  cS:   D.  252;   Churchward  v. 

{d)  6  A.  &  E.  839,  n.  {a).  Ford,  2  II.  &  N.  446 ;   26  L.  J.,  Excii.  35  k 

(e)   Per  IJranivvell,  B.,  in  Churchward  v,  (A-)   The    Marquis  e/  Camden    v.    Batter- 

'^ord,  2  H.  iV  N.  419.  hunj,  5  C.  1?.,  N.  S.  808;   7  Id.  »6i-;   28  L. 

(J)  Gibson  V.  Kirk,   1   Q.  R.  850;     I  G.  J     C.  P.  335;   Levi  v.  Lewis,  6  C.  B,  \.  S. 

i  M.   252;    A'm^r   V.  Fraser,   6   E.ist,  348;  7m;. 

"gler  V.  Marsden,  5  Taunt.  25;    (Unlis  v.  (/)   Hull  v.  Ihirarss,  5   P..  &  C.  333,  per 

ipittij,   1    liing.   N.  C.  17;   Coote,   L.  &  T.  IJayleyand  llolroyd,  J.I. ;   Ifellier  v.  Sillcoz, 

•^2-  19  L.  J.,  Q.  B.  2il5,  explained  in   Church- 

{g)   Gibson  V.  Kirk,  1  Q.  B.  850;    1  G.  &  ward  v.  Ford,  2  11.  &  N.  446,  419,  450. 
J*  252. 
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Chap.  XVIII. 
Sect.  1. 


ActiKil  Demise 
uiiiKcessary. 


Not  maintain- 
able where  the 
Demise  is  by 
Deed. 

Nor  where  De- 
fendant occu- 
l)ied  as  Tenant 
to  another 
Person,  or  as  a 
mere  Wrong- 
doer. 


This  is  SO  notwithstanding  there  is  a  lease  in  writing  containing  a  con- 
dition ])recedent  which  lias  not  been  performed  by  the  plaintitV(?w). 
A  tenant  who  holds  over  after  the  expiration  or  determination  of  his 
term,  by  tlie  sufferance  of  his  landlord,  but  without  any  agreement  for 
a  new  tenancy,  or  any  payment  of  rent,  is  liable  to  an  action  for  use 
and  occupation  (;0,  although  not  to  a  distress  for  rent  (o).  ;. 

There  need  not  be  an  actual  demise  to  support  this  action.     A  mere 
agreement  for  a  lease,  coupled  with  proof  of  possession  thereunder,  is 
sufficient  (p).     An  agreement  for  a  lease,  not  amounting  to  an  actual 
demise,  coupled  with  possession  thereunder,  is  sufficient,  notwithstand- 
ing such  agreement  be  under  seal,  for  the  tenancy  is  created  by  the 
entry  with  the  plaintiff's  permission,  and  not  by  the  deed  (</).     So 
where  a  lease  is  not  executed  by  all  the  lessors,  but  the  lessee  enteral 
and  enjoys  the  property  during  the  term  (r).     Even  a  lease  under  sealf 
delivered  formally  as  a  deed,  but  not  intended  to  operate  as  such  until  I 
the  tenant  pays  100/.  for  fixtures,  kc,  will  be  considered  only  as  ^ 
escrow,  and  will  not  prevent  an  action  for  use  and  occupation  («). 
The  principle  is,  that  if  a  person  have  the  actual  use  or  enjoyment  of  I 
land  by  the  permission  or  sufferance  of  another,  whether  there  be  a  I 
demise  or  not,  this  form  of  action  may  be  maintained  to  recover  thel 
agreed  rent  (if  any),  or  a  reasonable  satisfaction  for  such  use  and| 

occupation  (0- 

If  there  be  a  demise  under  seal,  the  plaintiff  must  sue  in  debt  fori 
rent  {u),  or  on  the  express  or  implied  covenant  for  payment  contained! 
in  the  deed,  but  not  for  use  and  occupation  {x). 

If  there  was  no  express  or  implied  tenancy  as  between  the  plaintiff! 
and  the  defendant,  during  the  period  in  respect  whereof  the  rent  orl 
compensation  is  claimed,  an  action  for  use  and  occupation  cannot  bej 
supported,  notwithstanding  the  plaintiff  was  really  entitled  to  thel 
property  (?/).  Thus  where  the  defendant  occupied  as  tenant  to  an- 
other person,  from  whom  he  obtained  the  possession  {z),  or  as  a  merel 
wrongdoer  or  wilful  trespasser  (a).     A.  let  premises  to  B.  for  a  termj 


(m)  Smith  V.  Eldridge,  15  C.  B.  236; 
Smith  V.  Twoart,  2  M.  &  G.  841  ;  3  Scott, 
N.  11.  172. 

(«)  Baylerj  v.  Bradley,  5  C.  B.  396;  llel- 
lier  V.  Sillcox,  VJ  L.  J.,  Q.  B.  295  ;  Levi  v. 
Lewis,  ()  C.  B.,  N.  S.  706;   Cole  Ejec.  456. 

(o)  Al/ord  V.  Vickery,  Car.  &  M.  280; 
Jenner  v.  Clegg,  1  Moo.  &  R.  213;  Cole 
Ejec.  456. 

(p)  Arch.  L.  &  T,  149;  Beverley  v.  The 
lAncoln  Gas  Light  and  Coke  Co.,  6  A.  &.  E. 
839  ;    Hickman  v.  Machin,  4  H.  &  N.  716. 

(q)  Elliott,  Exor.,  SfC.  v.  Rogers,  4  Esp. 
59;  Bannister  v.  Ushorne,  Peake,  Ev.  22; 
The  Marquis  of  Camden  v.  Batterbury,  5  C. 
B.,  M.S.  808;    Id.  864;  28  L.  .1.,  C.  P.  335. 

(r)  Pitman  v.  Woodbury,  3  Exch.  4 ; 
Swiitman  v.  Ambler,  8  Exch.  72. 

(i)  Gudgen  V.  Bcsscl,  6  E.  &  B.  98G. 


(0  Smith  V.  Eldridge,  15  C.  B.  236 
Kirkman  v.  Jervis,  7  Dowl.  678. 

(«)  See  ante,  Chap.  X\'I1. 

(.r)  11  Geo.  2,  c.  19,  s.  14,  ante,  664;  Be 
verley  v.  The  Lincoln  Gas  lAght  and  Coke  Co. 
6  A."&  E.  840  ;   Gibson  v.  Kirk,  1  Q.  B.  850 

1  G.  &  D.  252 ;  Dungay  v.  Angove,  2  Ves. 
jun.  307;  Coote,  L.  &  T.  508. 

(?/)  Marquis  of  Camden  v.  Batterbury,  il 
C.  13.,  M.S.  808;  7  Id.  864;  28L.  J.,C.P 
335. 

(»)  Cripps  V.  Blank,  9  D.  &  R.  480 
Marquis  oj  Camden  v.  Batterbury,  5  CD, 
N.  S.  SOS;   7  Id.  864;    Churchward  v.Foro\ 

2  II.  &  N.  449,  Pollock,  C.  B. 

(a)  Tew  V.Jones,  13  M.  &  W.  12  ;   Turne  , 
V.    Cameron's    Coalbrook   Steam   Coal  Co., 
Exch.  9;V2  ;   Churchward  v.  Ford,  2  H.  &  N  | 
449,  Pollock,  C.  B. 
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Chap.  XVI IT. 

Sect.  1. 


which  expired  at  Lady-day,  1858.     B.  had  underlet  to  C.  for  the 

whole  of  his   term.     The  term  having   expired,  C.  applied  to  A.  to   

accept  him  as  his  tenant  for  a  further  term,  wliicli  A.  refused  to  do, 

saying  that  B.  was  his  tenant.     C.  continued  in  possession  till  after 

Michaelmas,  1858,  when  B.  sued  him  for  half  a  year's  rent,  and  B. 

afterwards  paid  A.  (who  received  the  same),  the  rent  which  would 

have  become  due  from  B.  to  A.,  assuming  B.'s  tenancy  had  been 

continued  or  renewed :  held,  that  the  action  was  maintainable  (b). 

In  some  cases  an  action  of  debt  for  rent  may  be  maintained  where  an  Nor  before 

action  for  use  and  occupation  will  not  lie.    For  instance,  a  lessee  who  has  ^"'"^^  ^^  ^l'® 

'■  _  '  Liessee  or  As- 

never  entered  to  take  possession  as  tenant,  may  be  liable  on  his  con-  signee. 
tract  to  pay  rent  (c),  but  not  to  an  action  for  use  and  occupation  (d) ; 
so  an  assignee  of  the  term  w^ho  has  never  entered  to  take  possession 
as  assignee,  may  be  liable  to  an  action  for  the  rent  (e),  but  not  to  an 
action  for  use  and  occupation  (/).  So  the  assignees  of  a  bankrupt 
who,  before  24  k  25  Vict.  c.  134,  s.  131,  entered  to  take  possession 
as  assignees  during  a  current  quarter,  or  half  year,  and  continued  in 
possession  until  the  rent  became  due,  were  liable  to  an  action  of  debt 
for  the  rent  ([/),  but  not  to  an  action  for  use  and  occupation,  they  not 
having  occupied  during  the  whole  period  (^).  So  a  husband  is  not 
liable  in  an  action  for  use  and  occupation  to  pay  for  the  enjoyment  of 
a  house  by  his  wife  dum  sola ;  such  occupation  not  having  been  by 
him,  nor  at  his  request  (i),  but  he  w^ould  be  liable  to  an  action  for 
the  rent,  the  declaration  being  framed  specially  according  to  the 
Facts  (z). 

It  has  been  held,  that  an  action  for  use  and  occupation  will  not  lie  When  the  Title 
where  the  title  is  in  dispute,  ejectment  being  the  proper  remedy.  *^ '"  dispute, 
rhis  was  decided  in  a  case  before  the  Court  of  King's  Bench  by  Lord 
Kenyon,  C.  J.,  wherein  the  action  was  brought  against  the  tenant  for 
•ent,  while  the  heir  at  law  and  a  devisee  were  contesting:  their  riaht 
.0  the  premises  {k).  But  it  is  to  be  observed  that  an  ejectment  could 
lot  be  maintained  in  such  case,  either  by  the  heir  or  the  devisee,  be- 
cause the  outstanding  term  in  the  defendant  would  afford  a  complete 
lefence  to  such  action  (/).     The  proper  remedy  seems  to  be  by  dis- 


(6)  Levi  V.  Lewis,  6  C.  B.,  N.  S.  706. 
(e)  Bull  V.  Slibbs,  8  T.  R.  327. 

(d)  Edge  V.  Strafford,  1  C.  &  J.  391, 
'98;  Lowe  v.  Ross,  5  Exch.  553;  Towne  v. 
yUeinrich,  13  C.  B.  892  ;  22  L.  J.,  C.  P.  219. 

(e)  Ringer  v.  Cann,  3  M.  &  W.  343 ; 
"iurlon  V.  Barclay  and  Perkins,  7  Bing.  745; 
'  Moo.  &  P.  785  (last  point);  Williams  v. 
iosanquit,  1  Brod.  &  B.  238  ;  3  Moo.  300  ; 
<lone  V.  Evans,  Peake,  Add.  Cas.  94. 

(/)  Howe  V.  Kennett,  3  A.  &  E.  G59 ;   5 

*<•  &  M.  1  ;    Lowe  V.  Ross,  5   Exch.  556, 

'arke,  B.;   Clarke  v.  Webb,  1   C.  M.  &  11, 

9  ;  Jones  v.  Reynolds,  7  C.  &  P.  335. 

(g)  Cole  Ejec.  539;   Hanson  \.  Stevenson, 

B.  &  Adol.  303  ;    Thomas  v.  Pemberton,  7 


Taunt.  206  ;  Clarke  v.  Hume,  Ry.  &  Moo. 
207  ;  JFelch  v.  Myers,  4  Canip.  568  ;  Amell 
V.  Rjbson,  2  C.  &  J.  610;  Wakefield  v.  Brown, 
9  Q.  B.  209  ;  Mugnay  v.  Edwards,  13  C.  B. 
479 ;  Gudgen  v.  Besset,  6  E.  &  B.  986  ;  26 
L.  J.,  Q.  B.  36. 

(A)  Naish  V.  Tutlock,  2  H.  Blac.  319; 
Clarke  v.  Webb,  1  C,  M.  &  II.  29;  Lambert 
V.  Norris,  2  M.  &  W.  333  ;  but  see  Gibson 
V.  Courthorpe,  1  D.  &  R.  205. 

(0  Richardson  v.  Hull,  1  Brod.  &  B.  50  ; 
3  Moo.  307. 

(A)  MS.,  Hil.  T.  37  Geo.  3. 

(O  Cole  Ejec.  Gii,  287,  490,  523;  Doe 
d.  Collins  V.  Weller,  7  T.  R.  478;  Doe  d. 
Da  Costa  v.  Wharton,  8  T.  R.  2 ;    Hill  v. 
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Chap.  XVIII.  trcss  (tn)  or  by  action  of  covenant,  debt,  or  use  and  occupation  (ac- 

'— —  cordinrr  to  the  nature  of  the  demise)  for  the  rent  (?i).     It  not  unfre- 

f|uently  haj)j>ens  in  actions  for  use  and  occupation  that  the  plaintitf' s 
title  to  the  rent,  as  reversioner  or  otlierwise,  is  the  very  point  to  be 
decided  (o).  It  seems,  however,  that  the  assignee  of  a  reversion  on  a 
parol  demise,  cannot  before  attornment  or  other  act  done  by  the  tenant, 
from  whicli  the  creation  of  a  new  tenancy  may  be  implied,  maintain  an 
action  for  use  and  occupation,  although  there  are  many  reported  cases 
the  other  way  (]>). 

The  action  may  be  brought  in  the  county  court  for  the  district 
within  which  the  defendant  resides  or  carries  on  his  business  pro- 
vided the  sum  claimed  does  not  exceed  50/.  (fj),  and  the  ordinari/  re- 
lation of  landlord  and  tenant  exists  between  the  parties,  so  that  no 
question  can  arise  as  to  the  plaintilf's  title,  the  defendant  being 
estopped  from  disputing  it;  but  not  where  a  bona  fide  dispute  as 
title  can  lawfully  be  raised,  and  does  exist  (?•). 


Ill  County 
Courts. 


X 


By  "the  Land- 
loril  or  Land- 
lorils." 


Sect.  2. — By  whom  maintainable. 

(a)   The  Landlord  or  Landlords. 

The  11  Geo.  2,  c.  19,  s.  14,  authorized  "the  landlord  or  landlords" 
to  maintain  an  action  on  the  case  for  use  and  occupation  (s),  and  this 
agrees  with  the  common  law  in  actions  of  debt,  and  now  apphes  to 
all  actions  for  use  and  occupation.  It  must  therefore  appear  that  the 
plaintiff  is  landlord  of  the  defendant  in  respect  of  the  premises  held  or 
occupied  by  him.  It  is  not  sufficient  that  the  plaintitf  has  a  good 
legal  title  to  the  property  which  would  enable  him  to  maintain  eject- 
ment ;  but  some  demise  or  agreement,  express  or  implied,  as  between 
hiiu  and  the  defendant  and  some  entry  tliereunder,  or  some  possession 
or  enjoyment  in  pursuance  thereof  must  be  proved  {t).  Therefore  the 
owner  of  land  cannot  maintain  this  form  of  action  against  a  mere 
wrongful  trespasser  (?^),  nor  against  a  person  who  occupied  as  tenant 


Saunders,  2  Ririg.  112;  9  IVIoo.  238  ;  Doe  d. 
Rawlings  V.  IValLcr,  5  B.  &  C.  1 1 1  ;  7  D.  & 
11.  487  ;  Due  d.  Fellowes  v.  Alford,  1  D.  \  L. 
470  ;  Doe  d.  )V(tu'n  v.  Horn,  i  I\[.  ^S:  W.  333 ; 
Ihic  d.  Lcicpsler  v.  Iii},'g.i,  2  'I'auiit.  lOli ;  Doe 
d.  Nicoll  V.  JJoiver,  l(j  Q.  IJ.  80.5. 

(7h)  Lloijd  V.  D/ivies,  2  Exch.  103;  Mn.is 
V.  Gallhnore,  1  Doug.  279;  1  Smith's  L.  C. 
470  (4th  ed.). 

(n)  Ruwson  v.  Eiche,  7  A.  &  E.  451  ;  2 
N.  cS:  r.  423  ;  roller  v.  Carter,  4  E.  &  B. 
173. 

(o)  Hichwan  v.  Machbi,  4  II.  &  N.  710  ; 
Fursdun,  Executrix,  ^e.  v.  Clogg,  10  M.  ^  \V. 
572;  Cnniish  v.  Searetl,  8  15.  &  C.471  ;  1  M. 
&  II.  703  ;  Pliillips  V.  Pearre,  5  B.  &  C.  433; 
8  I).  \  R.  43  ;  Sterle  v.  Mart,  4  B.  &  C.  272; 
G  1).  ik  II.  392  ;  Itatvsov  v.  EicLe,  7  A.  &  E. 
4;")1  ;  2  N.  K'  r.  423  ;  Scthij  v.  Browne,  7  Q. 
B.  G20;  Cole  Ejec.  G4. 


(/))  See  post,  (i70  (;>). 

(f/)  EoniRrly  20/.  was  the  limit;  In  n 
Bijrue  V.  Kiiipe,  5  1).  &  L.  G59. 

(;■)  Jones  V.  Uicen,  5  I).  &  L.  CGfl  ;  Banks 
v.Rebhcck,  2  Low,  M.  &  P.  452;  Maru-oodv. 
Waters,  13  C.  B.  820;  Mottntnoy,  app.,  Col- 
lier, resp.,  1  E.  Si  B.  G30 ;  Re  Emery  and 
Burnett,  4  C.  B.,  N.  S.  423. 

(.s)  Ante,  664. 

(t)  Cripps  V.  Blank,  9  D.  &  R.  480; 
Marquis  of  Camden  v.  Batlerburi/,  !>  C.  B.| 
,N.  S.  808;  7  Id.  861  ;  28  L.  J.,'C.  P.  335; 
Turner  v.  Cameron's  Coalhrook  Steam  Coai 
Co..  5  Kxch.  932;  Litchfield  v.  Ready,  5 
Exch.  939  ;  Churchward  v.  Ford,  2  II.  &  N. 
449,  Pollock,  C.  B. 

(h)  Tew  V.Jones,  13  I\I.  it  \V.  12;  Turnfi 
V.  Cameron's  Coalhrook  Steam  Coal  Co.,  s 
EncIi.  932;  Churchward  v.  Ford,  2  H.&N. 
449,  Pollock,  C.  B. 
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to  another  person  from  whom  he  obtained  the  possession  (x).     But  Chap.  XVIII. 

any  tenancy,  or  agreement  for  a  tenancy,  as  between  the  plaintiff  and  ^^^^'  ^' 

the  defendant  (coupled  with  entry  or  possession  thereunder)  is  suffi-  ^"y  Tenancy 
cient,  ex.  gr.,  a  mere  tenancy  at  will  (i/),  or  even  a  tenancy  at  suffer- 
ance (~).  But  a  mortgagor  wlio  remains  in  possession  by  the  per- 
mission or  sufferance  of  the  mortgagee,  is  not  a  tenant  to  the  mort- 
gagee (even  at  will  or  at  sufferance)  so  as  to  render  him  liable  to  an 
action  for  use  and  occupation  {a).  A  mere  agreement  for  a  lease, 
whether  oral  or  in  writing,  coupled  with  proof  of  an  entry  thereunder 
by  the  defendant,  is  sufficient  (&),  notwithstanding  it  may  be  void  as 
to  the  term  of  years  therein  mentioned  (c).  An  agreement  for  a  lease, 
coupled  with  possession  thereunder,  is  suflScient,  although  such  agree- 
ment is  under  seal,  for  the  tenancy  is  created  by  the  entry  with  the 
plaintiff"'s  permission  and  not  by  the  deed  (d).  So  where  a  lease 
under  seal  is  not  executed  by  all  the  lessors,  but  the  lessee  enters  and 
occupies  during  the  term(e).  So  where  a  lease  under  seal  is  executed 
merely  as  an  escrow,  but  the  tenant  enters  (/). 

A  surviving  lessor  may  sue  in  his  own  name  (not  saying  "as  sur-  By  a  surviving 
vivor")  for  use  and  occupation  had  subsequent  to  the  death  of  his  co-  ^"^°'"- 
lessor  (</).     But  to  recover  any  rent  which  became  due  in  the  lifetime 
of  his  co-lessor  he  must  declare  as  the  survivor  (//).     The  surviving 
lessor,  and  not  the  executor  or  administrator  of  one  of  several  lessors 
deceased,  is  the  proper  party  to  sue  (i). 

A  lessor,  who  by  the  demise  has  parted  with  his  whole  estate  in  the  By  a  Lessor 
premises,  may  maintain  an  action  for  use  and  occupation  to  recover  Reversion  kft 
the  agreed  rent,  if  the  demise  be  not  under  seal,  or  an  action  of  cove- 
nant if  the  demise  be  under  seal  (J).  So  may  his  executor  or  admi- 
nistrator (/^) ;  although,  having  no  reversion,  he  cannot  lawfully  dis- 
train (/).  Where  a  lessee  had  underlet  for  his  whole  term,  and  upon 
the  expiration  of  both  demises,  the  under-lessee  applied  to  the  supe- 
rior landlord  to  become  his  tenant,  but  such  landlord  declined,  and 
referred  him  to  the  lessee  as  being  his  tenant ;  and  the  under-lessee 
:ontinued  to  occupy  as  before :  held,  in  an  action  by  lessee  against 

(x)  Cripps  V.  Blank,  9  D.  &  R.  490 ;    The  (d)  Elliott,  Exor.,  8jc.  v.  Rogers,  4  Esp. 

Marquis  of  Caviden  v.  Batterbiinj,  5  C.  B.,  59  ;    The  Marquis  nf  Camden  v.  Batterhury, 

N.  S.  808  ;  7  Id.  864 ;  28  L.  J.,  C.  P.  335  ;  5  C.  B.,  N.  S.  808  ;   7  Id.  864 ;  28  L.  J.,  C. 

Vhurchti-ard  v.  Ford,  2  II.  &  N.  446.  P.  335. 

(y)  Howardw  Shaiv,S'^l.&\V.\22,l2o.  (e)    Pitman    v.    Woodbury,     3    Excli.    4; 

(a)  Alford  v.  Vichery.  1  Car.  &  M.  280  ;  Swutman  v.  Ambler,  8  Exch.  72. 
hnner  v.  Cleg^,  1  Moo.  &  Rob.  213;  Baylcy  (/)   Gudgen  v.  Besset,  6  E.  &  B.  986. 

.-.  Bradley,  5  C.  B.  396  ;   Beale  v.  Saunders,  (g)    Wheallev  v.  Boyd,  7  Excli.  20. 

,5  Bing.,  N.  C.  850  (2nd  count).  (//)  Israel  v.' Simmons,  2  Stark.  356. 

i     (a)    Ex  parte    Wilson,    2   V.   &    B.   252;  (i)   Cox  \.  Knight, \^  C.^.  Qlb  ;  25  L.J,, 

Moss  V.  Galtlmore,   1  Doug.  283;   1   Smith,  C.  P.  314. 

'-.  C.  470  (4th  ed.) ;    Trent  v.  Hunt,  9  Exch.  (j)   Baker  v.  Gosling,   1  Bing.,  N.  C.  19  ; 

!2,  jiercur.  ;    Jolt i/  v.  Arbuthnol,  28  L.   J.,  Pollock   v.   Slaci/,    9  Q.    B.    1033;    Levi  v. 

banc.  547,  550  ;  Walmshy  v.  Milne,  7  C.  B.,  Lewis,  6  C.  B.,  N.  S.  766. 
^'.  S.  115;  29  L.  J.,  C.  P.  97  ;  Cole  Ejec.  (/.)  Baker  v.  Gosling,   1  Bing.,  N.  C.  19. 

'8.473.  (/)  Ibid.  25;    Pollock  v.   Stacy,  9  Q.  B. 

(6)  Ante,  666  (/)).  1036;    Arch.    L.  it   T.    107,  108 ;  Bullea 

(c)  De  Medina  v.  Pohon,  Holt,  N.  P.  C.  47.  26,  1 68. 
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Chap.  XVIII.  under-tenant  for  the  subsequent  use  and  occupation,  that  there  was 

^"'  ^' evidence  to  go  to  the  jury,  from  wliich  they  might  infer  an  agreement 

by  the  defendant  to  pay  the  plaintitf  for  such  use  and  occupation ; 
especially  as  after  the  commencement  of  such  action  the  superior  land- 
lord had  received  rent  from  the  piaintiti' for  the  occupation  subsequent 
to  the  expiration  of  his  lease  (?n). 


By  Executors 
or  Adminis- 
trators of 
Lessor. 


By  Assignee 
of  the  Rever- 
sion. 


(b)  £1/  Executors  or  Administrators.  I, 

The  executors  or  administrators  of  a  lessor  who  died  seised  of  a  re- 
version in  fee  may  recover  the  arrears  of  rent  which  became  due  before 
his  death,  the  rent  for  that  period  being  a  fruit  fallen  during  his  life- 
time (n).  So  if  he  died  possessed  of  the  reversion  for  the  residue  of  a 
term :  and  in  such  action  they  may  also  recover  the  rent  which  be- 
came payable  after  his  death  (?2).  Unless,  indeed,  they  or  some  or 
one  of  them  have  or  has  assented  to  a  bequest  of  the  property  to  a 
legatee  (0).  But  if  the  lessor  died  seised  in  fee,  his  heir  or  devisee 
must  sue  for  the  subsequent  rent. 

At  common  law,  as  the  rent  was  only  payable  at  the  time  of  reser- 
vation, if  a  tenant  for  life  died  in  the  intermediate  period  there  was  no 
method  of  recovering  a  portion  of  this  last  gale  of  rent.  But  now  by 
11  Geo.  2,  c.  19,  s.  15,  and  4  &  5  Will.  4,  c.  22,  the  executors  or  ad" 
ministrators  of  such  tenant  for  life  may  recover  a  proportion  of  rent 
(after  the  whole  becomes  due)  according  to  the  time  the  tenant  for  life 
lived. 

(c)  By  Assignee  of  the  Reversion.  % 

It  seems  formerly  to  have  been  supposed  that  an  assignee  of  the 
reversion  on  a  parol  demise  might  always  maintain  an  action  for  use 
and  occupation  to  recover  the  rent  due  after  his  assignment  (p).  But 
the  stat.  32  Hen.  8,  c.  34,  enabling  assignees  of  the  reversion  to  sue 
and  be  sued,  only  applies  to  leases  hy  deed,  and  does  not  enable  an 
assignee  of  the  reversion  on  a  parol  demise  to  sue  in  his  own  name  for 
any  breach  of  the  original  contract  {q).  The  action  should  be  brought 
in  the  name  of  the  original  lessor,  notwithstanding  any  assignment  of 
his  estate  and  interest  (r).  But  if,  after  an  assignment  of  the  rever- 
sion on  a  parol  demise,  anything  takes  place  which  creates  a  new 
tenancy,  express  or  implied,  as  between  such  assignee  and  the  lessee, 
the  assignee  may  maintain  an  action  in  his  own  name  for  the  subse- 
quent use  and  occupation  by  his  sufferance  and  permission  [s).    Where 


\ 


(»()  Levi  V.  Lewis,  6  C.  B.,  N.  S.  706  ;  28 
L.  J.,  C.  P.  30k 

(»i)  DoUev,  Jdmii.,  ^c.  v.  JBatl,  4  C.  B., 
N.  S.  7fiO,  772. 

(o)  Colo  I'.jcc.  529. 

(p)  Lurnhy  v.  Iludgson,  \i\  East,  09; 
Rciiiiic  V.  Robinsov,  1  Bing.  147;  7  iVIoo. 
539;  Ilawson  v.  Eickc,7  A.  &  E.  451  ;  2  N. 


&  P.  423 ;  Mortimer  v.  Preedy,  3  M.  &  W. 
G02;  6  Dowl.  544;  Burroives  v.  Gradin.  1 
D.  &  L.  213  ;  Cook  V.  Moyhin,  1  Exch.  67  i 
5  D.  &  L.  101. 

(.7)  Si  audi  II  V.  Chrismas,  10  Q.  B.  135. 

(r)  Dickfurd  v.  Parson,  5  C.  B.  920. 

(s)  Cook  V.  Moylan,  1  Exch.  (J7  i  5  D.  & 
L.  101. 
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a  lease  for  a  term  certain  was  granted  by  writing  not  under  seal,  Chap.  xviu. 

which  contained  an  undertaking  on  behalf  of  the  lessor  and  his  assigns       ^^^'^'  ^' 

for  quiet  enjoyment:  held,  that  his  assignee  might  maintain  an  action 

3n  promises  for  use  and  occupation,  by  virtue  of  the  11  Geo.  2,  c.  19, 

3.  14;  for,  the  lessor  having  granted  for  himself  and  his  assigns,  the 

permission  of  any  person  who  might  become  assignee  of  the  reversion 

luring  the  lease  was  virtually  included,  so  that  the  occupation  became 

in  point  of  law  permissive  on  the  part  of  the  assignee  as  soon  as  his 

interest  accrued  (0.     This  is  more  subtle  than  satisfactory.     It  only 

remains  to  be  decided  that  as  a  lessor  always  demises  for  himself  and 

[lis  assigns  (either  expressly  or  by  implication),  his  assignee  of  the  re- 

i^ersion  may  always  maintain  an  action  for  use  and  occupation  subse- 

:|uent  to  the  assignment ;  which  is  perhaps  the  true  state  of  the  law, 

ind  consistent  with  the  previous  cases  {u). 

A  person  having  an  agreement  for  a  lease  to  himself,  underlet  part 
)f  the  premises,  and  then  agreed  that  the  lease  should  be  granted  to 
mother  person,  instead  of  himself,  which  was  accordingly  done :  it 
A'as  held,  that  the  substituted  lessee  might  maintain  an  action  for  use 
md  occupation  against  the  under-tenant  for  the  current  quarter's  rent 
ivhich  afterwards  became  due  (.r). 


(d)  By  a  Mortgagor. 
A  mortgagor  may  sue  his  tenant  for  use  and  occupation  under  a  By  a  Mort. 
lemise  not  under  seal,  notwithstanding  a  mortgage  in  fee  or  for  years,  ^^^^r. 
executed  before  the  commencement  of  the  tenancy,  but  under  which 
he  mortgagee  has  never  entered ;  and  it  will  be  no  defence  to  such 
iction  that  the  mortgagee  has  given  the  defendant  notice  of  his  mort- 
gage and  requested  the  rent  to  be  paid  to  him(y).  Where  the  de- 
fendant has  been  compelled  to  pay  his  rent  to  the  mortgagee  under 
hreat  of  an  ejectment,  that  may  be  pleaded  as  imyment  either  in  the 
)rdinary  form  or  specially  {z).  But  the  rent  must  be  actually  paid  to 
he  mortgagee  id)  ;  and  it  must  have  been  so  paid  in  consequence  of 
I  threat  to  eject,  or  "  to  put  the  law  in  force  "  (i).  If  the  tenant  has 
)een  compelled  by  the  mortgagee  to  attorn  to  him  and  become  his 
enant,  before  the  rent  claimed  became  due,  that  may  be  proved  under 
he  general  issue,  because  an  attornment  under  such  circumstances  is 
equivalent  to  an  eviction  by  title  paramount  (c).     A  mere  notice  by 


(0  Standen  v.  Chrismas,  10  Q.  B.  135, 
42. 

(«)  Ante,  670  (p). 

{x)  Green  v.  The  London  Cemelerii  Co.,  9 
'.  &.  P.  6. 

(y)  Hickman  v.  Machin,  4  II.  &  N.  71(5  ; 
'aitiuginn  v.  Woodcock,  6  A.  &  K.  (J90  ;  5 
i.  &  M.  ()72  ;  Evans  v.  Elliott,  y  A.  &  E. 
n  ;    1  P.  &  I).  256  ;    Whitnwrc  V.  IVallccr, 

C.&  K.  615  (2iid  point). 

(«)   Waddilovc  v.  Bamett,  2  Ding.,  N.  C. 


5.38  ;  2  Scott,  763  ;  4  Dowl.  347;  Johmoti  v. 
Jones,  9  A.  &  E.  809;  1  P.  &  D.  651  ;  Jones 
V.  Morris,  3  Excli.  7  12  ;  Cook  v.  Moylan,  1 
Exch.  67;  5  D.  &  L.  101. 

(a)  Wheeler  v.  Branscombe,  5  Q.  B.  373; 
1  D.  &  i\I.  406;  Wilson  v.  Dunn,  17  Q.  B. 
201.;  Carpenter  v.  Parker,  3  C.  B.,  N.  S.  237; 
Hickman  V.  Machin,  4  H.  &  N.  716. 

(b)  Whilmore  v.  Walker,  2  C.  &■  K.  615. 

(c)  Moss  V.  Gallimore  ,  1  Doufj.  27!';  1 
Sinitli,  L.  C.  479  (Itli  cil.);  Doc  d.  Iligsm- 
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Chap.  XVIII.  the  mortgagee  to  pay  the  rent  to  him  not  followed  by  payment,  nor 
^—11^ —   by  any  attornment,  is  clearly  insufficient  {d ).     An  attornment  after 


judgment  obtained  in  an  ejectment  is  equivalent  to  being  turned  out 
of  possession  under  a  writ  of  habere  facias  possessionem,  and  the  sub- 
sequent creation  of  a  new  tenancy  (e). 

In  a  recent  case  the  defendant  occupied  a  house  and  eleven  acres 
of  land  as  tenant  to  the  ])laintifF,  at  a  rent  of  32^.  per  annum.     The 
phiintilf  afterwards  mortgaged  the  house  and  about  two  acres  of  the 
land  to  Thomas  Potts  in  fee,  to  secure  240Z.  and  interest.     For  some 
years  the  defendant  paid  the  plaintiff  the  whole  rent  of  32/.,  and  the 
|)lainti(f  paid  Potts  the  interest  on  his  mortgage.     But  in  the  year 
1840,  a  new  arrangement  was  made,  and  it  was  agreed  between  the 
plaintiff  and  the  defendant  and  Potts,  that  in  future  the  defendant 
should  pay  Potts  1 21.  a-year  (the  amount  of  interest  on  his  mortgage) 
and  pay  the  remaining  20/.  a-year  to  the  plaintiff.     This  was  done  till 
A})ril,  1845,  when  Potts  gave  the  defendant  notice  to  pay  the  whole 
rent  to  him,  which  the  defendant  accordingly  did  :  held,  that  by  rea- 
son of  the  new  arrangement  the  defendant  was  not  justified   in  so 
doing,  and  the  plaintiff  recovered  his  proportion  of  the  rent  in  90 j 
action  for  use  and  occupation  (/).     It  is  to  be  observed  that  in  this 
case  the  mortgage  comprised  only  part  of  the  demised  premises,  and! 
consequently  that  the  mortgagee  could  not  be  entitled  to  the  whole 
rent,   but  only  to  an  apportioned  part ;  and   the  new   arrangementi 
might  be  considered  as  an  apportionment  of  the  rent  by  the  mutuall 
consent  of  all  parties. 

(e)  By  a  subsequent  Mortgagee. 
By  a  subse-  A  mortgagee  whose  mortgage  was  executed  after  the  conimence- 

caffce.^  °^^'  nient  of  the  defendant's  tenancy  is  an  assignee  of  the  reversion  imme- 
diately expectant  upon  the  determination  of  such  tenancy,  and  may 
sue  for  use  and  occupation  in  similar  cases  to  those  in  which  an  as- 
signee of  the  reversion  on  a  parol  demise  may  maintain  such  action  {g) 
Indeed  it  seems  formerly  to  have  been  supposed  that  a  mere  notice  0 
his  mortgage,  witiiout  any  attornment,  or  other  act  on  the  part  of  th( 
tenant  from  which  a  new  tenancy  might  be  implied,  was  sufficient  (A) 
If  the  defendant  has  paid  any  subsequent  rent  to  the  mortgagor  befon 

hotham   V.  Barton,   1 1  A.  &  E.  314  ;  3  P.  &  (/)    Whitmore  v.  Walker,  2  C.  &  K.  6K 

D.  J D'l- ;   Doe  d.  Mayor,  c^c.  of  Poole  v.  U'hitt,  The  marginal  note  of  this  case  is  somewha 

15  M.  &  W.  571  ;    Hickman  v.   Macli/n,  4  inaccurate.  i 

H.  &   N.   720,    I'ollock,   C.   B. ;     //;//   v.  ( g)  Ante,  670.  ! 

Saumlers  (in  error),  4  15.  .V  C.  5'29  ;  7  D.  &  (//)  Bnrrowes  v.  Gracihi,   1    D.  &  L.  21' 

R.  17  ;   but  see  Alchornc  v.  Gomiuc,  2  I?ing.  218  ;   Ratvson  v.  Eicke,  7  A.  &  E.  451  ;  2  ^ 

54,  5!),  01  ;   Delaney  v.  Fox,  2  C.  B.,   N.  S.  6«  P.  423;   Rogers  v.  Humphreys,  4  A.  &  1 1  is 

768.  299,  313;  5  N.  &   M.  511  ;  Moss  v.  Galh\ 

(d)  Hichnan  V.  Machin,  'i  n.  &  K.  716.  more,   1    Doug.  279;    1    Smith's  L.  C.  47j 

(e)  Newport  v.  Jlarfly,  2  D.   &   L.  921  ;  (1th  ed.). 
Franklin  v.  Carter,  1  C.  B.  750;   3  D.  &  L. 
213. 


gagee. 


USE  AND  OCCUPATION.  673 

notice  of  the  mortgage  from  tlie  mortgagee,  that  may  be  proved  under  Chap,  xvill. 
the  general  issue  as  a  defence  pro  tanto{i).  Sect. 2. 

(f )  By  a  jirior  Mortgagee. 
A  mortgagee,  whose  mortgage  was  executed  before  the  commence-  By  a  prior 
ment  of  the  defendant's  tenancy  under  the  mortgagor,  cannot  distrain  '^'""S^S^^- 
or  maintain  an  action  for  use  and  occupation  until  after  the  defendant 
has  consented  to  hold  of  him  as  his  tenarit  (k).  Until  a  new  tenancy 
has  been  so  created  the  remedy  is  by  ejectment,  which  may  be  main- 
tained without  any  previous  notice  to  quit  or  demand  of  possession  (l). 
It  is  a  question  of  fact  for  the  jury,  whether  a  new  tenancy  has  been 
created  as  between  the  mortgagee  and  the  tenant.  If  the  tenant, 
under  a  threat  of  ejectment,  be  compelled  to  attorn  to  and  become 
tenant  of  the  mortgagee,  that  is  equivalent  to  an  eviction  bi/  title  para- 
mount, and  the  tenant  will  not  be  liable  to  the  mortoag-or  for  subse- 
quent  rent  (m).  But  a  mere  notice  from  the  mortgagee  not  followed 
by  an  attornment,  is  clearly  insufficient  to  create  any  tenancy  as  be- 
tween the  mortgagee  and  tenant,  or  to  exonerate  the  latter  from 
liability  to  pay  rent  to  the  mortgagor  or  his  assigns  (w).  Even  an 
actual  .attornment  has  been  held  insufficient,  on  the  ground  that  the 
tenant  had  no  right  to  attorn  (o).  But  this  seems  inconsistent  with 
later  decisions  (p).  An  attornment  certainly  may  be  made  after 
judgment  has  been  obtained  in  an  ejectment  against  the  tenant  (q). 
Even  before  an  ejectment  the  tenant  may,  upon  notice  of  the  mort- 
j;age  and  upon  being  requested  to  pay  his  rent  to  the  mortgagee, 
:oupled  with  a  threat  of  ejectment  or  "to  put  the  law  in  force"  (which 
neans  the  same  thing),  pay  his  rent  to  the  mortgagee,  and  plead  such 
)ayment  as  pagment  to  the  plaintiff  in  a  subsequent  action  by  the 
nortgagor  for  the  same  rent  (7-).  But  the  rent  must  be  actually  paid 
0  the  mortgagee  {s)  and  that,  too,  under  a  threat,  otherwise  it  will  be 
leemed  a  voluntary  payment  (0-  Notwithstanding  a  payment  to  the 
nortgagee  by  compulsion,  the  tenant  continues  tenant  to  the  mort- 
gagor (m).  If  he  attorns  and  becomes  tenant  to  the  mortgagee,  he 
nay,  perhaps,  thereby  render  himself  liable  to  pay  his  rent  twice 
\^ver{x) :  and  having  incurred  the  second  liability  by  his  own  act,  he 

(i)  9  Ann.  c.  16,  ss.  9,  10 ;  Cook  v.  Moy-  (p)  Ante,  671  (c). 

'ji,  1  Exch.  67;  5  D.  &  L.  101.  (q)  Newport  v.  Hardy,  2  D.  &  L.  921  ; 

(Jt)  Rogers  V.  Humphreys,  4  A.  &  E.  299,  Franklin  v.  Carter,  1  C.  B.  750 ;  3  D.  &  L. 

[13:  5  N.  &  M.  511  ;  Evans  v.  Elliott,  9  213. 

ii.  &  E.  342;    1   P.  &  D.  256;    Turner  v.  (r)  Ante,  671. 

'ameron's  Coalbrook  Steam  Coal  Co.,  5  Exch.  (s)    Wheeler  v.  Branscombe,  5  Q.  B.  373; 

32  ;  Litchfield  v.  Ready,  5  Exch.  939.  1  D.  &  M.  406;    Wilton  v.  Dunn,  17  Q.   B. 

(/)  Keechy.  Hall,  1  Doug.  21  ;  1  Smith's  294;    Carpenter  v.  Parker,  3   C.  B.,  N.  S. 

-.  C.  440  (4th  ed.);   Thunder  d.  IVcaver  v.  237;   Hickman  v.  Machin,  4  H.  &  N.716. 

Wlcher,  3  East,  449  ;  Doe  d.  R.)by  v.  Maisey,  ( t)    Whitmore  v.  Walker,  2  C.  &  K.  615. 

B.  &  C.  767  ;   Doe  d.  Fisher  v.  Giles,  5  {u)   Wheeler  v.  Branscombe,  5  Q.  B.  373; 

lin{,'.  421  ;  Doe  d.  Rogers  v.  Cadwallader,  2  1  1).  &  M.  406. 

■•&  Adol.  743;  Cole  Ejec.  475.  (.r)  Alchurne  v.  Gomme,  2   Bing.   54,  59, 

(m)  Ante,  671  (c).  61  ;  but  see  Hickman  v.  Machin,  4  II.  &  N. 

(fl)  Hickman  v.  Machin,  4  H.  &  N.  716.  720,  per  Pollock,  C.  B. 
(o)  Alchorne  v.  Gomme,  2  Bing.  54,  59,  61. 
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Chap.  XVllI.  Avill  not  be  entitled  to  relief  under  the  Interpleader  Act,  1  &  2  Will.  4, 
^^"-  ^-  c.  58,  s.  1,  or  by  a  bill  in  equity  (y).  His  new  tenancy  so  created 
will  only  be  from  year  to  year,  and  not  for  the  whole  term  expressed 
to  be  granted  by  his  lease ;  and  he  may  be  ejected  at  the  end  of  any 
year  of  such  tenancy,  after  the  usual  six  months'  notice  to  quit  (z). 
The  position  of  a  tenant  to  a  mortgagor  (the  demise  being  made  after 
the  mortgage,  and  without  the  concurrence  of  the  mortgagee)  is  a 
very  dangerous  one,  into  which  a  prudent  man  will  not  knowingly 
enter ;  but  having  inadvertently  done  so,  he  will  endeavour  to  escape 
from  it  as  soon  as  possible ;  especially  if  both  parties  claim  the 
rent  («).  The  only  mode  of  escape  seems  to  be  by  suffering  himself  to 
be  ejected  by  the  mortgagee.  When  served  with  the  writ  in  eject- 
ment he  must  give  immediate  notice  of  it  to  the  mortgagor,  otherwise 
he  will  be  liable  to  him  for  three  years'  improved  rent,  with  costs  (J). 
So  where  ejectment  is  brought  in  the  county  court  (c),  an  attornment 
after  judgment  obtained  in  an  ejectment  by  the  mortgagee,  is  equiva- 
lent to  being  turned  out  of  possession  under  a  writ  of  habere  facias 
possessionem,  and  the  subsequent  creation  of  a  new  tenancy  {d). 


By  a  Bank- 
rupt. 


(g)  Sy  a  Bankrupt. 

A  bankrupt  who  was  merely  a  trustee  of  the  premises,  demised  by 
him  (not  under  seal)  and  had  no  beneficial  interest  therein  at  the  time 
of  his  bankruptcy,  may  maintain  an  action  for  use  and  occupation  for 
the  benefit  of  his  cestui  que  trust ;  and  if  his  bankruptcy  be  pleaded, 
he  may  reply  that  he  sues  merely  as  a  trustee,  and  had  no  beneficial  I 
interest  in  the  property  at  the  time  of  his  bankruptcy  (e). 

A  bankrupt  who  remains  in  possession  with  the  permission  of  his  I 
assignees,  and  demises  the  premises,  may  recover  the  rent  reserved, 
notwithstanding  notice  from  the  assignees  to  the  defendant  to  pay  the 
rent  to  them  (/).  But  upon  their  ejecting  the  tenant,  his  liability  to 
the  bankrupt  for  subsequent  rent  will  cease  (^f).  The  position  of  such 
a  tenant  appears  to  be  very  similar  to  that  of  a  tenant  to  a  mortgagor 
who  remains  in  possession  and  demises  after  the  mortgage  (/t). 


By  Tenants  in 
Common. 


(h)  By  Tenants  in  common. 
If  two  or  more  tenants  in  common  join  in  a  demise,  not  under  seal,! 
reserving  an  entire  rent  to  both  or  all  of  them,  they  may  join  in  an 


(y)  Crawshay  v.  Thornton,  2  Myl.  &  Cr.  1 ; 
Patorni  v.  Campbell,  12  M.  &  \V.  277  ;  1  D. 
&  L.  397 ;  Turner  v.  The  Mayor,  8(c.  of 
Kendal,  13  M.  &  W.  171  ;  2  D.  &  L.  197; 
Slannj  V.  Sidney,  14  M.  &  W.  800  ;  3  D.  & 
L.  250 ;  Norton  v.  The  Earl  of  Devon,  4 
Exch.  497;  7  D  &  L.206. 

(*)  Doe  (L  Viscount  Downe  v.  Thompson,  9 
Q.  B.  1037. 

(a)  Carpenter  v.  Parker,  3  C.  B.,  N.  8. 
237,  Williams,  J. 

(i)  15  &  16  Vict.  c.  76,  s.  209;  Cole  Ejec. 


115. 

(e)  19  &  20  Vict  c.  108,  s.  53 ;  Cole  Ejec 
061. 

id)  Neivport  V.  Hardy,  2  D.  &  L.  921 
Fran/din  v.  Carter,  1  C.  B.  750 ;  3  D.  &  L 
213. 

(e)  Houghton  v.  Kocnlg,  18  C.  B.  235;  2i 
L.  J.,  C.  P.  218. 

(/)  Partington  v.  Woodcock,  6  A.  8f  E 
690;  5N,  &  M.  672. 

(g)  Newport  v.  Hardy,  2  D.  &  L.  921. 

{h)  Ante,  671. 
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action  for  use  and  occupation  to  recover  such  rent(i).  But  if  there  Chap,  xviir. 
be  a  separate  reservation  as  to  each,  then  there  must  be  separate  ^^^^'  ^' 
actions  (k).  Where  the  plaintiffs  were  children  of  L.,  and  the  tenant 
paid  rent  from  time  to  time  to  an  agent  of  the  L.  family,  who  gave 
receipts  "on  account  of  the  family  of  the  late  Mrs.  L. :"  held,  that 
this  was  evidence  of  a  joint  letting,  and  of  a  tenancy  to  them  jointly  (/). 
Where  premises  had  been  demised  by  two  tenants  in  common,  and 
the  rent  for  a  time  paid  to  th  e  agent  of  both,  but  afterwards  the  te- 
nant had  notice  to  pay  a  moiety  of  the  rent  to  each  of  the  two,  and  the 
rent  was  so  paid  accordingly,  and  separate  receipts  given  :  held,  that 
it  then  became  a  question  of  fact  for  the  jury  to  say  whether  it  was 
the  intention  of  the  parties  to  enter  into  a  new  contract  of  demise 
with  a  separate  reservation  of  rent  to  each,  or  merely  to  alter  the 
mode  of  receiving  the  rent  (m). 


(i)  -B^/  Corporations  aggregate. 
Corporations  aggregate  may  maintain  actions  for  use  and  occu-  By  Corpora- 
pation ;  for  although  they  cannot  demise  except  by  deed,  such  action  ^'""^^  ^^"'■^' 
does  not  necessarily  suppose  any  demise :  it  is  enough  that  the  de- 
fendant used  and  occupied  the  premises  by  their  permission  or  suffer- 
ance, which  may  well  be  without  any  deed  (n). 

( j)  By  an  Incumbent. 
An  incumbent  may  sue  for  the  use  and  occupation  of  glebe  lands  By  an  Incum- 
demised  by  him  :  and  the  tenant  cannot  dispute  his  title  by  evidence  ^^"'' 
of  a  simoniacal  presentation  of  the  plaintiff  (o).     But  an  incumbent 
whose  living  has   been  duly  sequestered  cannot  recover  for  subse- 
quent use  and  occupation  of  the  glebe  lands,  because  such  occupation 
is  not  by  his  permission  or  sufferance,  but  by  that  of  the  bishop  {p). 
The  sequestrator  holds  merely  as  bailiff  of  the  bishop  {q). 

(k)  Btj  Churchwardens  and  Ove?'seers. 
I    Churchwardens  and  overseers  may  sue  for  the  use  and  occupation  By  Church- 
pf  parish  property  demised  by  their  predecessors,  but  vested  in  them  ove^seers""^ 
IS  a  quasi  body  corporate  by  59  Geo.  3,  c.  12,  s.  17(r-).     The  act 
.nakes  the  churchwardens  and  overseers  a  corporation  of  a  peculiar 


(0  Lit.  s.  317  ;  Powis  v.  Smith,  5  B.  &  A. 
i50;  1  D.  &R.490;  Last  v.  Dinn,  2S  L.J. , 
ixch.  94. 

{k)  Powis  V.  Smith,  5  B.  &  A.  851,  Ab- 
'Ott,  C.  J. 

(/)  Last  V.  Dinn,  28  L.  J.,  Exch.  9k 

(m)  Powis  V,  Smith,  5  B.  &  A.  850 ;  1  D. 
i  R.  490. 

(n)  Dean  and  C.  of  Rochester  v.  Pierce,  1 
'amp.  406  ;  Mayor,  ^c.  of  Stafford  v.  Till, 

Bing.  75;  12  Moo.  260;  Beverley  v.  The 
Ancoln  Gas  Light  and  Coke  Co.,  6  A.  &  E. 
38,  839  J  Southwark  Bridge  Co.  v.  Sills,  2 


C.  &  P.  371  ;  Mayor,  S,-c.  of  Carmarthen  v. 
Lewis,i)Q,.  &  P.  408  ;  Mayor,  ^c.  ofThetford 
V.  Tyler,  8  Q.  B.  95  ;  Doe  d.  Birmingham  Canal 
Co.  V.  Bold,  11  Q.  B.  128,  Coleridge,  J.; 
Theatre  Royal  Drury  Lane  Co.  v.  Chapman,  1 

C.  &  K.  14. 

(o)  Cooke,  Clk.,  V.  Loxlcy,  5  T.  R.  4. 
(p)  Powell  V.  Hibhert,  15  Q.  B.  129. 
(<7)  Harding  v.  Hall,  10  M.  &  W.  42. 
(r)   Ward  v.  Clarke,  12  M.  &  W.  747  ;    1 

D.  &  L.  1027 ;  Hardon  v.  Hesketh,  4  H.  & 
N.  175;  28  L.  J.,  Exch.  137. 
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Sect.  2. 


kind,  (lifferinijj  from  ordinary  corjDorations,  the  object  of  it  being  the 
care  and  management  of  the  parochial  property ;  and  therefore  any 
one  of  the  churchwardens  or  overseers  may  authorize  a  distress  for 
rent  in  arrear  (s).  But  the  act  does  not  ajiply  where  the  legal  estate 
in  pro])erty  is  vested  in  known  trustees,  upon  trust  to  permit  the 
churchwardens  and  overseers  for  the  time  being  to  receive  the  rents, 
&c.,  to  and  for  the  use  and  benefit  of  the  poor  of  the  parish  {t) ;  nor 
to  cases  where  the  heir  of  the  last  surviving  trustee  is  unknown,  and 
it  is  doubtful  in  whom  the  legal  estate  is  vested  {u) :  nor  to  lands 
devised  upon  special  trusts  for  other  than  parish  purposes  {x).  liut 
it  applies  to  all  the  buildings,  lands  and  hereditaments  belonging  to 
the  parish,  not  merely  where  the  rents  and  profits  are  ap])licable  to 
the  relief  of  the  poor,  but  where  they  are  applicable  to  those  purposes 
f(jr  which  church  rates  are  levied  {y).  It  does  not  extend  to  copy- 
holds (2). 

Before  the  above  act  the  reversion  of  parish  property  demised  by 
churchwardens  and  overseers  did  not  vest  in  their  successors  without 
an  assignment,  and  consequently  there  was  often  considerable  diffi- 
culty in  recovering  the  rent  reserved  or  the  possession  of  the  pro- 
perty (a).  On  the  other  hand,  demises  of  parish  property  made  by 
the  churchwardens  and  overseers  before  the  passing  of  the  act  passed 
no  estate  for  the  term  thereby  expressed  to  be  granted,  but  only 
created  a  tenancy  from  year  to  year,  and  the  tenants  might  be  ejected 
at  the  end  of  any  year,  after  the  usual  six  months'  notice  to  quit(i). 
The  main  object  of  the  enactments  was  to  remedy  inconveniences  of , 
the  above  nature  (c). 

The  writ  of  summons  may,  but  need  not,  describe  the  plaintiffs  as 
churchwardens  and  overseers,  &c.  {d) ;   but  the  declaration  must  so  I 
describe  them  (e).     Thus,  "  A.  B.  and  C.  D.,  churchwardens  of  the 

parish  of ,  in  the  county  of ,  and  E.  F.  and  G.  H.,  overseers 

of  the  said  parish,  by  I.  K.,  their  attorney,  sue,"  &c.  (/).  Or  thus: 
"A.  B.,  C.  D.,  E.  F.  and  G.  H.,  churchwardens  and  overseers  of  the 

parish  of ,  in  the  county  of  ,  by  I.  K.,  their  attorney,  sue," 

&c.(g).     So  with  respect  to  the  overseers  of  a  township  {h).     And  if| 


(s)  Gouldsworth  v.  Knights,  11  M.  &  W. 
337. 

(<)  Churchwardens  of  St.  Nicholas,  Depl- 
ford  V.  Sketchhii,  8  Q.  B.  394 ;  Allason  v. 
Stark,  9  A.  &  E.  255;  1  P.  &  D.  183; 
Atl.-Gen.  v.  Lewin,  8  Simon,  3CG ;  11  M. 
&  W.  342;  Cole  Ejec.  605. 

(u)  Doe  (1.  Jackson  v.  Ililetj,  10  B.  &  C. 
885 ;  5  Man.  &  R.  706 ;  explained  in  Jtla- 
ion  V,  Stark,  9  A.  &  E.  255  ;  1  P.  &  D.  183, 
192. 

{x)  Allason  v.  Stark,  9  A.  &  E.  255  ;  1 
P.  &  D.  183  ;  Cantrell  v.  The  Windsor  Union, 
4  Bing.,  N.  C.  348;  5  Scott,  716. 

iy)  Doe  d.  Jackson  v.  lliley,  10  B.  &  C. 
885;  5  M.  &  11.  706. 

(2)   Doe  d.  Bailey  v.  Foster,  3  C.  B.  215  ; 


In  re  Paddington  Charities,  8  Simon,  629. 

(fl)  Doe  d.  Grundy  v.  Clarke,  14  East, 
488;  PhiUips  v.  Pearce,  5  B.  &  C.  433;  8 
D  cS:.  11.  53. 

(b)  Doe  d.  Higgs  v.  Terry,  4  A.  &  E.  274 
5  N.  &  M.  556  ;  Doe  A.  Hnhhs  v.  Cockell,  i 
A.  &  E.  478;   6  N.  &  M.  179. 

(c)  Cole  Ejec.  (J05.' 

Id)  1  Chih  Arch.  185  (llth  ed.). 

(e)  Ward  v.  Clarke,  12  M.  &  W.  747 !  1 
D.  &  L.  1027. 

(/)  Doc  A.  Webster  V.  Norton,  12  A.  &  K 
442  ;  4  P.  &  D.  270  ;  Cole  Ejec.  94,  607. 

ig)  Doe  d.  Bowley  v.  Barnes,  8  Q.  B 
1037;  Cole  Ejec.  94,  607.  i 

(/()  Hardon  v.  Hesketh,  4  H  &  N.  175.     { 
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the  occupation  took  place  partly  in  the  time  of  the  plaintiffs'  prede-  Chap.  XVlil. 

cessors  in  office,  and  by  their  permission  the  declaration  should  be  '— 

framed  accordingly  (i). 

(I)  By  a  Tenant  by  Elegit. 
A  tenant  by  elegit  under  a  writ  against  the  landlord  is,  in  effect,  an  By  a  Tenant 
assignee    of  the   reversion  (k) ;    and  therefore  he  may   without  any    ^     ^^''^' 
attornment  maintain  an  action  for  use  and  occupation  in  respect  of 
rent  which  became  due  after  the  writ  of  elegit  was  returned  and  filed; 
provided  the  legal  estate  in  the  reversion  was  then  in  the  landlord, 
but   not   otherwise  (0  ••    or   he    may    distrain    for    such    subsequent 
rent  (m). 

(m)  By  Trustees  or  Cestui  que  Trust. 

A  cestui  que  trust  who  did  not  actually  demise,  or  let  the  tenant  By  Trustees  or 
into  possession,  cannot  maintain  an  action  for  use  and  occupation,  for  Tms"'  ^^^ 
no  tenancy  will  be  implied  under  a  party  who  has  not  the  legal  estate. 
Thus,  where  A.  is  seised  in  trust  for  B.  and  C,  the  latter  cannot 
maintain  an  action  for  use  and  occupation  in  their  own  names,  treat- 
ing A.  as  their  agent  {n).  On  the  other  hand,  where  the  cestui  que 
trust  herself  demises  to  the  defendant,  she,  and  not  her  trustee,  is  the 
proper  party  to  sue.  The  trustee  cannot  make  himself  landlord 
merely  by  giving  the  tenant  notice  to  pay  the  rent  to  him  (o).  The 
position  of  a  tenant  to  the  cestui  que  trust  appears  to  be  very  similar 
to  that  of  a  tenant  to  a  mortgaoor  who  demised  after  the  raortsaoe 
without  the  concurrence  of  the  mortgagee  (p). 

By  marriage  settlement  real  estates  were  conveyed  to  trustees,  in 
trust  to  permit  the  wife  to  receive  the  rents  to  her  separate  use,  in- 
dependently of  her  husband.  After  the  marriage  the  husband  let  the 
premises  to  tenants,  speaking  of  them  as  property  in  which  his  wife 
was  interested.  The  wife  received  the  rents  during  her  life  : — held, 
that  it  was  a  question  of  fact  in  what  character  the  husband  let  the 
premises,  whether  as  agent  for  the  trustees  or  as  dealing  with  his 
wife's  property,  and  that  after  the  death  of  the  wife  the  tenants  were 
not  estopped  from  denying  that  the  husband  had  any  interest,  unless 
it  was  found  that  he  let  in  his  own  name{q). 

If  the  original  lessor  be  dead,  but  the  tenant  has  recognized  the 
title  of  a  cestui  que  trust  named  in  his  will,  and  paid  rent  to  him,  the 

(0  Fiardon  v.  Hesketh,  4   H.  &   N,  175  ^trtirro^,  4  H.  &  N.  723;   Sloper  \.  Saunders, 

(where  see  a  good  form  of  declaration).  29  L.  J.,  Exch.  275. 

(k)  Cole  Ejec,  Chap.  LV.  (o)  Churchward  v.  Ford,  2  II.  &  N.  440. 

(/)  Harris  v.  Booker,  12  Moo.  283.  ( p)  Ante,  071  ;   per  Watson,  B.,  in  Itotve 

(m)  Uoiid  V.  Diivies,  2  Exch.  103.  v.  S-arro/t,  4  II.  &  N.  72!). 

(«)  Morgell  and  Wife  v.  Paul,  2  Man.  &  {q)   Howe  v.  Scarrott,  and  Sharp  v.  Scar- 

U.  303  ;  and  see  Cobb  v.  Carpenter,  2  Camp.  roll,  4  II.  &  N.  723. 
13,  n.;    Ihwe    v.    Scarrott,    and    Sharp    v. 
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Chap.  XVIII.  tenant  cannot  afterwards  dispute  the  title  of  the  cestui  que  trust,  sup- 
^^^'^'  ^'       posing  the  attornment  not  to  liave  been  procured  by  any  fraud  (r). 


By  an  Auc- 
tioneer. 


Aeainst  Plain- 
tiff s  Tenant. 

Not  against  a 
mere  Tres- 
passer. 

Or  the  Te- 
nant of  an- 
other Person. 


Not  against 
Lessee  wlio 
has  not  en- 
tered. 


(n)  By  an  Auctioneer. 
An  auctioneer  cannot  generally  maintain  an  action  for  the  use  and 
occupation  of  lands  let  by  auction  on  behalf  of  the  owner,  but  the 
action  should  be  brought  in  the  name  of  the  owner  (s). 

'i 


Sect.  3. — Against  whom  maintainable. 

(a)   Tenant  of  Plaintiff.  \ 

The  defendant  must  have  "  held  or  occupied "  the  premises  as 
tenant  thereof  to  the  plaintiff,  or  by  his  permission  or  sufferance, 
during  the  time  when  the  rent  or  "  reasonable  satisfaction"  accrued 
due  {t).  A  mere  trespasser  who  takes  or  holds  possession  adversely 
to  the  plaintiff  is  not  liable  in  this  form  of  action  {u).  Nor  a  person 
who  holds  as  tenant  to  a  third  person  {x). 

(b)  Lessee  who  has  never  entered.  % 

A  lessee  who  has  never  entered  has  a  mere  interesse  termini,  but 
no  estate ;  therefore  he  cannot  be  deemed  to  have  "  held,  occupied  or 
enjoyed"  the  premises  within  the  meaning  of  the  statute  (y).  In  such 
cases  it  is  not  sufficient  to  prove  the  lease  or  agreement,  but  some  occu- 
pation under  it  must  be  shown  {z).  Whether  a  lessee  has  entered  to 
take  possession  as  tenant  is  a  question  of  fact  for  the  jury  (a).  If  a 
demise  be  made  to  A.  and  B.,  and  A.  enters  under  and  by  virtue  of 
such  demise,  the  jury  may  infer  and  find  that  he  did  so  on  behalf  of 
himself  and  B.,  so  as  to  render  them  both  liable  to  an  action  for  use 
and  occupation  {b).  But  an  entry  by  one  of  several  executors  will 
not  render  the  others  liable  as  assignees  of  the  term  (c).  '* 


(r)  Dolby  V.  Iks,  11  A.  &  E.  335;  3  P. 
&  D.  287  ;  Doe  d.  Marlow  v.  Wiggins,  4  Q. 
B.  3f)7;  Cole  Ejec.  219. 

(«)  Evans  v.  Evans,  3  A.  &  E.  132;  1 
Har.  &  W.  239  ;  Davis  v.  Danks,  3  Exch. 
435  ;    Taplin  v.  Florence,  10  C.  B.  744. 

(0  Ante,  664,  665;  Ihjde\.Moakes,5  C. 
&  P.  42  ;  Holford  v.  Hatch,  1  Doug.  183  ; 
Marwood  v.  Waters,  13  C.  B.  820. 

(?0  Tew  V.  Jones,  13  M.  &  W.  12 ;  Turner 
V.  Cameron's  Coalbrook  Steam  Coal  Co.,  5 
Exch.  932  ;  Litchfield  v.  Readij,  5  Exch. 
939;  Churchward  v.  Ford,  2  H.  &  N.  449  ; 
Pollock,  C.  B.;  Marwood  v.  Waters,  13  C. 
B.  820. 

(.r)  Cripps  V.  Blank,  9  D.  &  R.  480  ;  The 
Marquis  nf  Camden  v.  Batterhury,  5  C.  B., 
N.  S.  808;  Id.  784;  28  L.  J.,  C.  P.  335; 


Churchward  v.  Ford,  2  H.  &  N.  446  ;  26  L. 
J.,  Exch.  354 ;  Marwood  v.  Waters,  13  C.  B. 
820. 

(y)  Edge  v.  Strafford,  1  C.  &  J.  391,  398; 
Loive  V.  Ross,  5  Exch.  553 ;  Towne  v. 
D'Heinrich,  13  C.  B.  892;  22  L.  J.,  C.  P. 
219. 

(z)  Woolley  v.  Watling,  7  C.  &  P.  610; 
Jones  V.  Reynolds,  Id.  335 

(a)  Jones  v.  Reynolds,  7  C.  &  P.  335;  i 
A.  &  E.  805  ;  6  N.  &  M.  441 ;  Smith  v. 
Twoarf,  2  M.  &  G.  841  ;  3  Scott,  N.  R.  172: 
Iloive  V.  Kennett,  3  A.  &  E.  651  ;  5  N.  & 
M.  1.  j 

(i)  Glen  v.  Dungey  and  Farrant,  4  ExcTi. 
61  ;  post,  683  ((,•)• 

(c)  Nation  V.  Tozer,  I  C,  1\I.  &  R.  172;  , 
4  Tyr.  561 ;  cited  3  A.  &  E.  667. 
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(c)  Lessee  who  has  ceased  to  occupy. 


Chap.  XVIII. 
Sect.  3. 

It  is  to  be  observed  that  the  words  of  the  statute  11  Geo.  2,  c.  19,  Against  a 
s.   14,   are    in    the    alternative,  "held  or  occupied" — "held  or  en-  pssecwho 

'  has  ceased  to 

joyed  "((i).  This  has  frequently  been  specially  noticed  (e).  If  there-  occupy  during 
fore  the  lessee  has  once  entered  to  take  possession  as  tenant,  and  the  '  ^  '^'^"'' 
term  has  commenced,  he  will  be  deemed  "  to  hold  "  during  the  con- 
tinuance of  the  term,  and  until  it  be  legally  determined  by  effluxion  of 
time,  notice  to  quit,  surrender,  merger  or  otherwise,  whether  he  con- 
tinue "  to  occupy"  by  himself  or  his  under-tenants  or  not  (/).  The 
principle  is,  that  a  constructive  holding  or  occujjation  as  tenant  is  suffi- 
cient, after  entry,  without  actual  occupation  or  enjoyment  (^).  But 
it  would  be  a  misdirection  to  tell  the  jury  that  a  constructive  occupa- 
tion is  sufficient,  before  an  actual  entry  to  take  possession,  and  with- 
out explaining  the  meaning  of  "  a  constructive  occupation"  (A). 

(d)  Lessee  whose  Tenancy  has  been  determined  during  a  current 

Quarter,  Sfc. 

A  tenant  from  year  to  y^ar  at  a  rent  payable  quarterly,  half-yearly.  Against  a 
or  yearly,  and  whose  term  is  duly  surrendered  or  determined  by  act  Lessee  whose 

•'  •'      _  •'  _  "^  lerm  has  been 

and  operation  of  law  before  the  current  rent  becomes  due,  is  not  liable  determined 
for  such  rent,  nor  for  use  and  occupation  pro  rata  to  the  time  of  the  rent"Quar'ter" 
determination  of  his  tenancy,  unless  some  new  contract  to  pay  rent  &<=. 
pro  rata  can  be  inferred  as  a  fact  by  the  jury  from  the  conduct  of  the 
parties  (z).     But  where  it  is  arranged  that  the  tenant  shall  pay  rent  pro 
rata  to  the  time  of  quitting,  the  amount  may  be  recovered  in  an  ac- 
tion for  use  and  occupation  (^).     Where  the  landlord  accepts  posses- 
sion from  his  tenant  upon  the  understanding  that  the  rent  shall  cease, 
he  cannot  recover  any  subsequent  rent(Z),  nor  any  part  of  the  current 
quarter's  rent,  although  the  whole  quarter  becomes  due  on  the  next 
day  (m). 

(e)  Lessee  who  has  Underlet. 
A  lessee  who  has  underlet  the  demised  premises  may  be  sued  for  Against  a 
use  and  occupation,  for  he  holds  the  premises  as  tenant,  and  occupies  h^s^  Underlet. 


(d)  Ante,  664. 

(e)  Pinerov.Judson,  6  Bing.  211,  Tindal, 
C.  J.;  3  Moo.  &  P.  497,  S.  C;  Smith  v. 
Twoart,  2  M.  &  G.  842  ;  3  Scott,  N.  R.  172. 

(/)  Bishop  V.  Hotvttrd,  2  B.  &  C.  100; 
Jones  V.  Reynolds,  7  C.  &  P.  335 ;  4  A.  &  E. 
SOo  ;  6  N.  &  M.  441  ;  Berrey  v.  Lindley,  3 
M.  &  G.  498  ;  Bessell  v.  Landsberg,  7  Q.  B. 
638;  Cannon  v.  Hartley,  9  C.  B.  634;  19 
L.  J.,  C.  P.  323. 

I  {g)  Pinero  v.  Jtidson,  6  Bing.  206,  211  ; 
3  M.  &  P.  496  ;  Jones  v.  Reynolds,  7  C.  &  P. 
335;  4  A.  &  E.  805;  6  N.  &  M.  441  ; 
Smith  V.  Twoart,  2  M.  &  G.  841 ;  3  Scott, 
N.  R.  172;    Al/iins  v.  Humphrey,   2  C.  B. 


654;  3  D.  &  L.  612;  Pollock  v.  Stacey,  9 
Q.  B.  1033  ;  Caunan  v.  Hartley,  9  C.  B.  634  ; 
19  L.  J.,  C.  P.  323  ;  Papillon  v.  Brunton,  5 
H.  &  N.  518. 

(A)  Towns  V.  n'Heinrich,  13  C.  B.  892; 
22  L.  J.   C.  P.  219. 

(i)  Grimman  v.  Legge,  8  B.  cScC.  324  ;  2 
M.  &  R.  438;  Hall  V.  Burgess,  5  B.  &  C. 
332 ;  8  D.  &  R.  67  ;  Fumival  v.  Grove,  8 
C.  B.,  N.  S.  496  ;  30  L.  J.,  C.  P.  3. 

{k)    Thomas  v.  Williams,  1  A.  &  E.  685. 

\l)    Whitehead  v.  Clifford,  5  Taunt.  518. 

(;»)  Furuivall  v.  Grove,  8  C.  B.,  N.  S. 
496;  30  L.  J.,  C.  P.  3. 
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Chap.  XVIII.  them  by  his  under-tenant  (^O-  Iji  such  case  the  under-tenant  is  not 
^^^"^^  ^-  hable  to  the  original  lessor  (o).  But  if  the  landlord,  with  the  consent 
of  the  tenant,  accept  of  the  under-tenant  as  his  tenant  and  receive 
rent  from  him  or  distrain  upon  him  for  rent  due  from  him,  he  cannot 
afterwards  sue  the  original  tenant  for  use  and  occupation  (p).  If  the 
landlord  merely  consent  to  accept  of  the  under-tenant  without  ex- 
oneratimj  the  ori(/inal  tenant,  that  is  not  sufficient  (5-). 


Apiiiist  a 
Le--S£e  who 
liolils  over. 


(f)  Lessee  who  holds  over. 

A  lessee,  or  his  assignee,  who  holds  over  after  his  term  or  tenancy 
has  expired,  or  been  duly  determined,  is  liable  for  subsequent  use  and 
occupation  (?•).  Where  the  plaintiff  was  entitled  to  a  cottage  after  his 
mother's  death,  and  the  defendant  had  resided  in  it  with  the  mother, 
rent  free,  till  her  death,  and  had  since  continued  in  possession,  and 
had  paid  no  rent,  it  was  held  that  the  plaintiff  might  recover,  in  an 
action  for  use  and  occupation,  a  reasonable  compensation  for  the  en- 
joyment subsequent  to  his  mother's  death  (s).  Where  the  defendant 
held  premises  under  a  lease  for  years,  which  expired  at  Midsummer, 
1821,  but  he  then  refused  to  give  up  possession,  claiming  to  be 
entitled  to  a  notice  to  quit,  and  he  continued  to  occupy  till  Christmas 
and  paid  two  quarters'  rent :  held,  that  evidence  of  such  facts  con- 
clusively showed  a  new  tenancy  from  year  to  year,  and  that  he  was 
liable  for  rent  due  at  Lady-day,  1822,  although  he  had  quitted  pos- 
session at  Christmas,  1821  {t).  But  if  a  party  takes  premises  for  a 
certain  time  and  holds  over,  he  does  not  thereby  necessarily  become 
tenant  from  year  to  year,  unless  something  occurs  to  show  the  exist-> 
ence  of  such  new  contract  (m).  It  is  a  question  for  the  jury  whether 
a  mere  holding  over,  or  the  creation  of  a  new  tenancy  between  the 
parties,  was  intended  (x).  Where  a  tenancy  from  year  to  year  has 
been  determined  by  a  regular  notice  to  quit,  the  mere  accidental  de- 
tention of  the  key  by  the  tenant  (who  has  quitted  the  premises  and 
removed  his  goods)  for  two  days  beyond  the  expiration  of  the  term, 
does  not  amount  to  any  evidence  of  use  and  occupation,  so  as  to 
make  him  liable  for  another  quarter  (t/). 

It  is  the  duty  of  a  tenant  on  the  expiration  of  his  ternj  to  deliver 
up  possession  of  the  demised  premises  to  his  landlord,  free  from  in- 


(n)  Bull  V.  Stibhs,  8  T.  R.  327  ;  Hyde  v. 
Moalces,  ."5  C.  &  P.  4-2  ;  Ifaringx.  King,  8  M. 
&  W.  571  ;  Gregory  v.  Budcock,  2  Smith, 
18. 

(o)  Ufjlford  V.  Hatch,  1  Doug.  183. 

Ip)  Thomas  V.  Cook,  2  B.  &  A.  119; 
Walls  V.  Atcheion,  3  Biiig.  462;  Hall  v. 
Burgess,  5  B.  &  C.  332  ;   8  D.  &  R.  C7. 

(q)   Dawson  v.  Lamb,  3  C.  &  K.  2()9. 

(r)  Harding  v.  Creihorn,  1  Esp.  57; 
Jenning  v.  Clegg,  1  Moo.  &  R.  213  ;  Alford 
V.    Vichery,    Car.    &    M.    280;    Bishop   v. 


Howard,  2   B.  &  C.  100;  Davis  v.  Morgan, 

4  B.  &  C.   8;    6   D.  &   R.  42;    Waring  v. 
King,  8  M.  &  W.  571  ;  Bayley  v.  Bradley, 

5  C.  B.  396. 

(s)  Hillier  V.  Silcox,  19  L.  J.,  Q.  B.  29o. 

(/)  Bishop  V.  Howard,  2  B.  &  C.  100; 
and  see  Waring  v.  King,  8  M..&  W.  571. 

{u)  Per  Lord  Abinger,  C.  B.,  in  Waring 
V.  King,  8  M.  &  W.  575. 

(.r)  Jones  v.  Shears,  4  A.  &  E.  832. 

(»/)  Gray  v.  Bompas,  11  C.  B.,  N.  S.  520. 
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cumbrances  created  by  the  tenant.  Therefore  if  any  under-tenant  re- 
fuse to  quit  possession  at  the  end  of  the  term,  the  tenant  will  continue 
liable  for  use  and  occupation  so  long  as  his  under-tenant  holds  over, 
but  no  longer  (z).  Where  premises  are  let  for  a  certain  term  to  A. 
and  B.,  and  A.  holds  over  after  the  expiration  of  the  term,  with  B.'s 
assent,  both  are  liable  in  an  action  for  use  and  occupation  so  long  as 
A.  continues  to  occupy,  but  no  longer  (a) :  but  if  either  of  them  holds 
over  without  the  other's  assent,  the  latter  will  not  be  liable  (b).  Where 
the  defendants  took  certain  premises  of  the  plaintiff  for  nine  months, 
at  a  certain  rent,  with  the  option  at  the  end  of  that  time  of  taking 
a  lease  for  seven,  fourteen,  or  twenty-one  years ;  but  before  the  ex- 
piration of  the  nine  months  the  defendants  let  the  premises  to  a  com- 
pany for  six  months,  who  actually  occupied  them  for  that  period : 
held,  that  at  the  end  of  a  year  from  the  expiration  of  the  nine  months, 
the  defendants  were  liable  to  the  plaintiff  in  an  action  for  use  and 
occupation, /or  a  years  rent{c).  But  this  proceeded  upon  the  ground 
that  the  conduct  of  the  defendants  amounted  to  an  exercise  of  their 
option  to  continue  tenants  for  a  longer  period  than  nine  months  {d). 


Chap.  XVIII. 
Sect.  3. 


(g)  Against  Lessee  after  an  Ejectment  or  Eviction. 
By  issuing  and  serving  a  writ  in  ejectment,  the  claimant  elects  to  Not  against  a 
treat  the  defendants  therein  named  as  trespassers,  on  and  from  the  day  an  Ejectm'ent 
mentioned  in  the  writ :  and  he  cannot  sue  them  as  tenants  for  use  and  o^  Eviction, 
occupation  subsequent  to  that  day  (e) ;  nor  for  an  apportioned  part  of 
the   current    quarter's    rent    (where    the    rent    is    reserved,    payable 
quarterly)  calculated  from  the  last  quarter-day  to  the  day  on  which 
possession  is  claimed   in  the  writ  (/).     But  the  rent  which  became 
due  before  the  day  mentioned  in  the  writ  of  ejectment,  may  be  re- 
covered in  an  action  for  use  and  occupation  (where  that  form  of  ac- 
tion is  maintainable),  notwithstanding  the  proceedings  in  ejectment  (^). 
The  remedy  for  the  occupation,  &c.  on  and  subsequent  to  the  day  men- 
tioned in  the  writ  is  by  an  action  of  trespass  for  mesne  profits,  &c.  (h) : 
Dr  debt  for  double  value,  under  4  Geo.  2,  c.  28  (i).     But  not  debt  for 
double  rent  under  11  Geo.  2,  c.  19,  s.  18(A).      A  lessee  who  has 
;>een  turned  out  of  possession  by  the  landlord  is  not  liable  for  subse- 
quent use  and  occupation  (Z) ;  but  where  the  landlord  of  apartments 


(z)  Ihbs  V.  Richardson,  9  A.  &  E.  849; 
'  P.  &  D.  618". 

(a)  Christy  v.  Tancred,  7  M.  &  W.  127  ; 
>  M.  &  VV.  438  ;  S.  C.  (in  error),  12  M.  & 
iV.  316. 

(6)  Draper  v.  Crofts,  1.5  M.  &  W.  166. 

(c)    fVarinf;  v.  King,  8  M.  &  \V.  571. 

(rf)  Ibid.  .574. 
I    (e)  Birch  V.  Wright,   1   T.  R.  378;   Jones 
;■.  Carter,  1.5  M.  &  ^V.  718;    Franklin    v. 
i  '^rler,  1  C.  B.  750 ;  3  D.  &  L.  213  ;  Cole 
•>c.  82.  6.35. 
'    (/)  Otderskaw  v.  Ilult,  12  A.  &  E.  590; 


3  P.  &  D.  307. 

(g)  Birch  V.  Wright,  1  T.  R.  378. 

(h)  Birch  V.  M'right,  1  T.  R.  378,  387  ; 
Cole  Ejec.  636. 

(«■)  Soulsby  V.  Neving,  9  East,  310  ;  Cole 
Ejec.  636.  645. 

(/f)  Soulsby  V.  Neving,  9  East,  310;  Doe 
d.  Cheney  v.  Batten,  Cowp.  242;  Timmins  v. 
Rowlinsou,  3  Jiurr.  1603  ;  Cole  Ejec.  636, 
649. 

(/)  Prentice  v.  FAliolt,  5  M.  &  W.  606; 
7  Dowl.  819  ;  Selby  v.  Browne,  7  Q.  B.  620. 
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Chap.  XVIII.  forcibly  ejected  an  offensive  man  left  in  possession  by  the  tenant: 
^^^'^-  ^'  held,  that  it  was  a  question  for  the  jury  whether  it  was  done  for  the 
purpose  of  depriving  the  tenant  of  his  possession,  or  merely  to  get  rid 
of  the  ortensive  person  who  had  misconducted  himself  (m).  An  evic- 
tion from  part  only  will  not  exonerate  the  tenant  from  liability  to  pay 
for  the  use  and  occupation  of  the  residue  which  he  retains  in  his  pos- 
session (»)•  But  he  may  immediately  quit  possession  of  such  residue 
and  so  get  rid  of  all  liability  for  subsequent  use  and  occupation  (o),  A 
lessee,  against  whom  a  judgment  in  ejectment  has  been  obtained  by  a 
third  pe}-so7i,  and  who  has  been  turned  out  of  possession  under  a  writ 
of  habere  facias  possessionem,  or  who,  to  avoid  being  so  turned  out, 
has  attorned  and  become  tenant  to  the  claimant  in  the  ejectment,  is 
not  liable  to  his  lessor  for  use  and  occupation  subsequent  to  such  evic- 
tion or  attornment  (p).  But  with  respect  to  any  rent  which  became 
due  and  payable  after  the  day  named  in  the  writ  of  ejectment,  before 
such  eviction  or  attornment,  and  which  has  been  actually  paid,  it 
would  seem  to  be  necessary  for  the  defendant  to  plead  the  fac|l 
specially,  or  at  all  events  to  plead  "  payment"  {p).  ji> 

(h)  Lessee  whose  Premises  have  been  tahen  by  a  Railway  Company. 
Against  a  A  tenant  who  has  been  lawfully  evicted  by  a  railway  or  other 

Prenifses  liave  Company  pursuant  to  the  provisions  of  their  special  act  or  any  act 
been  taken  by    incorporated  therein  is  not  liable  in  an  action  for  use  and  occupation 

a  Railway  r    <.        -n,         ■  c        •         t    r  ^        i        r  ±\       j 

Company.  lor  subsequent  rent  {q).  Jout  ir  evicted  from  a  part  oniy  oi  the  de- 
mised premises,  the  rent  is  to  be  apportioned  (r),  and  he  will  be  liable 
in  respect  of  such  part  thereof  as  remains  in  his  possession.  In  a 
recent  case  the  defendant  was  tenant  from  year  to  year  of  a  house 
and  premises  at  a  rent  payable  half-yearly,  on  1st  April  and  1st 
October.  The  premises  being  required  for  the  purposes  of  a  railway, 
the  company,  in  pursuance  of  a  power  given  by  their  act,  gave  the 
defendant  six  months'  notice  to  quit,  which  expired  in  the  middle  of  I 
a  half-year,  viz.,  on  28th  July.  The  defendant  gave  up  possession  to 
the  company  accordingly  at  the  expiration  of  the  six  months'  notice, 
without  obtaining  or  requiring  compensation  for  his  interest  in  the 
premises  which  he  was  entitled  to  under  the  act:  held,  that  he  was| 
liable  for  the  rent  of  the  half-year  ending  on  the  1st  October  follow- 
ing (s). 

When  the  demised  premises  are  "injuriously  affected"  by  anything! 
done  by  a  railway  or  other  company  pursuant  to  their  act  of  parlia- 
ment (but  no  part  of  the  premises  are  tahen),  the  tenant  must  con- 

(m)  Iloiderson  v.  Hears,  28  L.  J.,  Q.  B.  (7)   Taylor  v.  Clemson  (in  error),  2  Q.  B, 

305.  978;    II  CI.  &  Fin.  610. 

(n)  Stokes  v.  Cooper,  3  Camp.  51  i,  note;  (r)  8  &  9  Vict.  c.  18,  s.  119;  Lire  Ware, 

but  sec  Burn  v.  Phelps,  1  Stark.  91'.  1)  Excli.  403  (3rd  point). 

(«)  Smith  V.  Raleigh,  3  Camp.  513.  (.s)    Wainwrighl  v.  Rarnsdeii,  5  M.  &  ". 

(p)  Newport  v.  Ilardi/,  2  D.  &  L.  921.  602. 
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tinue  to  pay  his  full  rent  to  the  end  or  determination  of  his  term,  and  Chap,  xviil. 

look  to  the  company  for  compensation  under  8  &  9  Vict.  c.  1 8,  ss.  68,  ^^^'    — 

121  (0-  If  the  company  have  done  anything  not  authorized  by  their 
act,  an  action  of  trespass  or  case  (according  to  the  nature  of  the 
injury)  may  be  maintained  against  them  in  like  manner  as  if  the  act 
had  not  passed  {u).  But  the  tenant  must  continue  to  pay  his  rent 
during  the  term,  without  any  deduction  in  respect  of  such  injury  (a:). 

(i)  Against  a  substituted  Tenant. 

When  a  new  tenant  has  been  substituted  with  the  mutual  consent  Against  a  sub- 
3f  all  parties,  the  landlord  may  sue  such  new  tenant  for  his  subsequent  n^^J 
use  and  occupation  {y).  But  unless  such  substituted  tenancy  has 
been  created,  or  there  has  been  an  assignment  of  the  lease,  the  land- 
lord should  -  sue  the  original  tenant,  and  not  another  person  who  has 
entered  into  possession  during  the  continuance  of  the  lease  {z).  After 
paying  the  rent  the  original  tenant  will  have  a  remedy  over  against 
[lis  under-tenant  either  for  use  and  occupation  or  for  money  paid  to 
bis  use  (a). 

In  an  action  for  use  and  occupation  the  defendant  pleaded  that  the 
three  plaintiffs  as  executors  demised  to  him,  and  that  they  afterwards 
igreed  to  accept  one  W.  W.  as  their  tenant  in  lieu  of  the  defendant : 
leld,  that  such  plea  was  not  supported  by  proof  that  one  of  the  plain- 
iffs  so  agreed  {b). 


(j)  Against  Assignee  of  the  Term. 

An  assignee  of  a  term  who  has  never  entered  into  possession  of  the  Against  an 
)remises,  or  into  receipt  of  the  rents  and  profits  thereof,  is  not  liable  thrTenn.° 
,0  an  action  for  use  and  occupation  (c).     Whether  he  has  entered  to 
ake  possession  as  assignee,  or  merely  for  some  collateral  purpose,  is 

question  of  fact  for  the  jury  {d).  If  one  of  several  joint  assignees 
las  entered  with  the  privity  or  assent  of  the  other  or  others,  that  is 
ufficient  to  render  all  of  them  liable  for  use  and  occupation  (e). 

An  assignee  by  deed  of  a  term  granted  by  deed  appears  to  be  liable 
D  an  action  of  debt  or  covenant  for  the  rent,  although  he  has  not 


Entry  by 
Lessee. 


(0  Lawrence  v.  The  Great  Northern  Rail. 
0.,  16  Q.  B.  643;    20  L.  J.,  Q.  B.  293; 
'atkinsy.  The  Great  Northern  Rail.  Co.,  16 
.  B.  961  ;   Reg.  V.  The  Manchester,  Sheffield 
id  Lincolnshire  Rail.  Co.,  4  E.  &  B.  88. 
(u)  Glover  v.  The  North  Staffordshire  Rail. 
>.,  16  Q.  B.  912,  923  ;  20  L.  J.,  Q.  B.  376  ; 
\land  V.  Crowley,  6  Exch.  532;    The  Lnpe- 
il  Gas  Light  Co.  V.  Broadbent,  7  II .  L.  Cas. 
I'O,  612;    26  L.  J.,  Chanc.  276,  280;    Re 
■nny,  7  E.  &  B.  660,  669. 
(jt)    Supra ;   Drnry  Lane    Theatre  Co.  v. 
'apman,  1  C.  &  K.  14. 
(v)  Phipps  V.  Sculthorpe,  1    B.  &  A.  50; 
iwson  V.  Lamb,  3  C.  &  K.  269. 


(z)  Hyde  V.  Moahes,  5  C.  &  P.  42. 

(a)  Dawson  v.  Lamb,  3  C.  &  K.  269. 

lb)  Turner  v.  Hardey,  9  M.  &  W.  770; 
1  Dowl.  N.  S.  954. 

{c)  Howe  V.  Keuneit,  3  A.  &  E.  659;  5 
N.  &  M.  1  ;  recognized  by  Parke,  B.,  in 
Lowe  V.  Ross,  5  Exch.  556  ;  Clarke  v.  Webb, 
1  C,  M.  &  II.  29. 

((/)  Howe  V.  Kennett,  3  A.  &  E.  659;  5 
N.  &  M.  1  ;  Jones  v.  Reynolds,  7  C.  &  P. 
335  ;  4  A.  &  E.  805 ;  6  N.  &  M.  441  ;  Sul- 
livan V.  Jones,  3  C.  &  P.  579;  ante,  678. 

(«)  KUctric  Telegraph  Co.  v.  Moore,  2  F. 
&  F.  363;  ante,  678(6;. 
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Chap.  XVIH.  entered  (/).  Assignees  of  a  void  lease  (not  duly  granted  pursuant  to 
a  power)  who  have  paid  the  rent  reserved  during  the  term  therein  ex- 
pressed to  be  granted,  and  have  subsequently  held  over,  are  liable  to  an 
action  for  use  and  occupation  {g).  An  assignee  of  a  lease  not  under 
seal,  or  of  a  tenancy  from  year  to  year,  who  has  assigned  over  all  his 
estate  and  interest,  and  parted  with  the  possession,  is  not  liable  for 
subsequent  use  and  occupation  {h). 


Against  Exe- 
cutors and  Ad- 
ministrators. 


(k)  Against  Executors  and  Administrators. 
The  executors  or  administrators  of  a  deceased  tenant  are  liable  as 
such,  to  the  extent  of  assets,  for  the  rent  reserved  upon  a  parol  demise, 
whether  they  have  entered  or  not  {i).  They  may  get  rid  of  such 
liability  in  the  manner  prescribed  by  22  &  23  Vict.  c.  35,  ss.  27,  28, 
29  {j).  Those  enactments  are  retrospective  (li).  They  are  not  liable 
personcdly  as  assignees  of  the  term,  unless  they  have  entered  to  take 
possession  of  'the  demised  premises  (/).  Whether  they  have  entered 
to  take  possession  or  for  some  other  collateral  purpose,  is  a  question  of 
fact  for  the  jury  (m)  :  an  entry  by  one  of  several  executors  will  not 
enure  as  an  entry  by  all  of  them  so  as  to  render  them  jointly  liable 
de  bonis  propriis  in  an  action  for  use  and  occupation  (n).  They  may 
get  rid  of  their  liability  as  assignees  by  assigning  over(o). 


Against  As- 
signees of  a 
Bankrupt. 


(1)  Against  Assignees  of  a  Bankrupt. 

The  assignees  of  a  bankrupt  lessee  who  have  not  entered  to  take 
possession  as  assignees,  but  merely  to  remove  or  dispose  of  the  fixtures, 
furniture  and  effects  of  the  bankrupt,  are  not  liable  to  an  action  for 
use  and  occupation  (p).  By  24  &:  25  Vict.  c.  134,  s.  131,  "in  every 
case  of  a  lease,  or  an  agreement  for  a  lease,  it  shall  be  lawful  for  the 
assignees  to  elect  to  take  the  same  and  the  benefit  thereof,  and  to 
keep  possession  of  the  premises  up  to  some  quarter  or  half-yearly  day  on 
which  rent  is  made  payable  by  the  same  lease  or  agreement,  such  day 
not  being  more  than  six  months  from  the  adjudication  of  bankruptcy, 
and  upon  such  day  to  decline  such  lease  or  agreement  for  a  lease." 
It  would  seem  that  when  they  exercise  this  power  they  are  liable  for 
a  proportion  of  the  rent  during  such  use  and  occupation,  as  only  a 


(/)  nhiger  V.  Cann,  3  M.  &  W.  313; 
Burton  V.  Barclay  Sf  Perktvs,  7  Bing.  745  ; 
5  Moo.  &  P.  785  (last  point)  ;  Williams  v. 
Bosavquel,  1  Brod.  &  B.  238;  3  Moo.  300; 
Stone  V.  Evans,  Pcake's  Add.  Cas.  94;  but 
see  Eaton  v.  Jaques,  2  Doug.  455. 

{p)  Beale  v.  Sunders,  3  Biiig.,  N.  C.  850 
(2nd  count). 

(/()  The  Marquis  of  Camden  v.  Batterhury, 
5  C.  B.,  N.  S.  808;  7  Id.  861'. 

(O  Atkins  V.  Humphrey,  2  C.  15.  654;  3 
D.  &  L,  G12  ;  Arch.  L.  &  T.  150. 

U)  Ante,  232,233. 


(A-)  Dodson  V.  Sammell,  30  L.  J.,  Chanc. 
799. 

(0  Remnant  v.  Bremridge,  8  Taunt  191 ; 
2  Moo.  94;  Tremcere  v.  Morison,  1  Bing., 
N.  C.  89. 

{m)  Ante.  683  (rf). 

(«)  Nation  V.  Tozcr,  1  C,  M.  &  R.  172;  4  j 
Tyr.  561  ;  cited  3  A.  &  E.  667. 

(o)  Post,  G85  (i/). 

(;))    Naish  V.    Tatlocli,  2  II.   Blac.  320; 
Gibson  V.  Courthorpe,  1  D.  &  R.  205  ;  Clarke  jj 
V.  U'cbh,  1  C,  M.  &  R.  29 ;  Lambert  v.  Norm,  \ 
2  M.  &  W.  333  ;  Arch.  L.  &  T.  150.  '^ 
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proportion   of  the  rent   to  the  day  of 'adjudication   can   be   proved  Chap.  XVIII. 

aider  the  bankruptcy  {q).     So  assignees  under  a  deed  of  trust  for  the   ^^^^'  ^' 

benefit  of  creditors  are  not  Hable  to  an  action  for  use  and  occupation  Assignees  un- 

,  ,  .  1  •  \      ^^^  *  Trust 

Defore  they  have  entered  to  take  possession  as  such  assignees  (r).  Deed. 
^Vhether  the  assignees  of  a  bankrupt  have  entered  to  take  possession 
IS  assignees  or  for  some  collateral  purpose,  is  a  question  of  fact  for  the 
ury  (5).  If  they  enter  to  take  possession  as  assignees,  or  do  any  equiva- 
ent  act,  that  will  amount  to  an  election  to  take  the  property,  and 
hey  will  thereupon  become  liable  to  the  rent  and  covenants  in  like 
nanner  as  other  assignees  (0-  But  the  action  should  be  in  debt  or 
Qvenant  for  tke  rent  and  not  for  use  and  occupation,  if  the  demand 
)e  for  rent  which  accrued  or  partly  accrued  prior  to  the  time  when 
hey  took  possession  {u).  They  seem,  however,  to  be  liable  under  a 
ount  for  use  and  occupation,  when  they  have  held  over  after  the 
)ankruptcy  without  electing  to  take  the  lease,  notwithstanding  the 
lemise  is  under  seal  {x).  They  may  at  any  time  get  rid  of  their 
lability  as  assignees  of  the  term  by  an  assignment  (y) ;  but  not  by  a 
lisclaimer  {z) ;  nor  by  merely  delivering  up  the  key  to  the  land- 
Drd(a).  Such  assignment  may  lawfully  be  made  to  anybody  who  will 
ccept  it,  even  to  a  pauper  or  a  beggar  (6),  or  to  the  bankrupt  him- 
elf  (c).  But  for  the  safety  of  the  assignees,  leave  of  the  Court  of 
bankruptcy  should  first  be  obtained  {d). 

Assignees  of  a  bankrupt  are  not  liable  in  an  action  for  use  and  oc- 
upation  for  an  extra  ten  per  cent,  on  the  outlay  agreed  to  be  paid  by 
le  bankrupt  (who  held  under  a  lease  by  deed  for  twenty-one  years) 
1  consideration  of  the  landlord  erecting  fresh  buildings,  &c. ;  such 
greement  not  creating  any  fresh  tenancy,  but  being  merely  collateral, 
nd  not  running  with  the  land  [e). 

(m)  Against  Bankrupt  Lessee. 

A  bankrupt  tenant  is  liable  for  rent  subsequent  to  his  bankruptcy,  Against  a 
ntil  the  lease  or  possession  of  the  demised  premises  is  delivered  up  ^""'^'■"P'* 
y  the  assignees  or  by  the  bankrupt,  pursuant  to  24  &  25  Vict.  c.  134, 

131  (/). 


(?)  24  &  25  Vict.  c.  134,  s.  150;  Good- 
M,  V.  Noble,  8  E.  &  B.  604,  605  ;  28  L.  J., 
i.  B.  204. 

(r)  Howe  v.  Kennett,  3  A.  &  E.  659;  5 
j.  &  M.  1  ;  cited  5  Exch.  556,  Parke,  B. 

is)  Ante,  683  (of). 

{t)  Ante,  683. 

(u)  Naish  V.    Tatlock,   2   TI.   Blac.   320; 

■chaulson  v.  Hall,  1  Brod.  8:  B.  50;  but 
]e  contra,  Gibson  v.  Courihcrpe,  1  D.  &  R. 
I '5  (not  elsewhere  reported). 

(x)  Goodwin  V.  Noble,  8  E.  &  B.  604,  605  ; 
L.  J.,  Q.  B.  204. 

(y)  Odell  V.  irai-e,  3  Camp.  394;    Taylor 

Sliiim,  1  Bos.  &  P.  21  ;  Paul  v.  Nurse,  8 
&  C.  486 ;  2  Man.  &  11.  525. 


(z)  Clark  V.  Hume,  R.  &  Moo.  207. 

(a)  Ansell  v.  Robson,  2  C.  &  J.  610; 
Hanson  v.  Stevenson,  1  B.  &  A.  303. 

(i)  Likeux  v.  Nash,  2  Str.  1221  ;  Tai/lor 
V.  Shum.  1  Bos.  &  P.  21  ;  Onslow  v.  Corrie,  2 
Madd.  330  ;    IVilkins  v.  Fry,  2  Rose,  371. 

(c)  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795. 

{d)  Cole  Ejec.  540. 

(e)  Lambert  v.  Norris,  2  M.  &  S.  333; 
and  see  Martin  v.  Clue,  18  Q.  B.  661  ;  22 
L.  J.,  Q.  B.  147 ;  Donellan  v.  Read,  3  B.  & 
Add.  899;  f'oquet  v.  Moor,  7  Exch.  870; 
Crowley  v.  Fitty,  7  Exch.  319. 

(/)  Boot  V.  inisnn,  8  East,  311;  Slack 
V.  Sharp,  8  A.  &  E.  366;  3  N.  &  P.  390; 
Cole  Ejcc.  540. 
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Chap.  XVIII. 
Sect.  3. 

Against  Cor- 
porations ag- 
gregate. 


Against  Pro- 
moter of  Joint- 
Stock  Com- 
pany. 


Against 
Cliurchwar- 
dens  and 
Overseers. 


Not  against  an 

intended 

Lessee. 


(n)  Against  Corporations  Aggregate. 

Corporations  aggregate  may  be  sued  for  use  and  occupation  [g). 
Where  any  corporation  has  actually  used  and  occupied  land,  for  a 
corporate  purpose,  by  the  permission  of  the  owner,  it  is  liable  to  an 
action  for  use  and  occupation,  though  there  be  no  contract  under 
seal  for  such  occupation  (/<).  But  as  they  carmot  bind  themselves  by 
an  executory  contract,  not  under  their  common  seal,  they  will  be  liable 
for  use  and  occupation  during  such  period  as  they  actually  occupy, 
and  not  afterwards  under  any  implied  tenancy  from  year  to  year  (i). 

(o)   Against  Promoter  of  a  Joint- Stock  Company  provisionally 

registered. 

Where  a  promoter  of  a  joint-stock  company  provisio7ially  registered 
under  the  7  &  8  Vict.  c.  110,  entered  into  a  written  contract  in  his 
own  name  for  rooms  for  the  use  of  the  company,  and  the  rooms  were 
occupied  by  the  company  after  complete  registration  :  held,  that  al- 
though as  against  the  company  this  contract  was  illegal  and  void, 
yet  that  the  party  who  had  entered  into  it  in  liis  own  name  was 
liable  (j). 

(p)  Against  Churchwardens  and  Overseers. 
Where  churchwardens  and  overseers  rent  land  jointly  with  the 
surveyors  of  highways,  and  not  pursuant  to  59  Geo.  3,  c.  12,  s.  12, 
(which  applies  only  to  lands  taken  for  parochial  purposes  alone,)  they 
will  be  personally  liable  in  their  individual  capacity  for  the  rent  in  an 
action  for  use  and  occupation  (A). 

(q)  Against  an  intended  Lessee. 
A  person  who  has  entered  into  possession  under  a  mere  agreement 
for  a  lease,  which  has  never  been  granted,  is  liable  to  be  sued  for  use 
and  occupation  (Z).  Where  the  defendant  in  expectation  of  a  lease  by 
indenture,  which  he  had  agreed  to  take  from  the  plaintiff,  procured 
attornments  from  some  of  the  tenants  and  received  rents  from  others : 
held,  that  he  was  liable  for  use  and  occupation  (m).  Where  the  de- 
fendant was  let  into  possession  of  premises  provisionally,  with  a  view 
to  an  agreement  for  occupying  them,  which  he  afterwards  refused  to 
sign :  held,  that  he  was  liable  in  use  and  occupation  for  the  period 
of  his  occupation  (n).      But  where  the  defendant  entered  under  an 


{g)  Beverley  v.  Tlie  Lincoln  Gas  Lif^ht 
and  Coke  Co.,  6  A.  &  E.  839,  843  ;  Greeti  v. 
The  London  Cemetery  Co.,  9  C.  &  P.  6. 

(A)  Lowe  V.  North  Western  Rail.  Co.,  18 
Q.  B.  632;  21  L.  J.,  Q.  B.  361. 

(i)  Finlay  v.  The  Bristol  and  Exeter  Rail. 
Co.,  7  Exch.  409  ;  The  Governor  and  Com- 
pany of  the  Capper  Miners  of  England  v.  Fox, 
16Q.  B.  229. 


ij)  Job  V.  Lamh,  11  Exch.  539 ;  25  L.  J., 
Exch.  87. 

{k)  Uthwatt  V.  Elhins,  13  M.  &  W.  772: 
and  see  Furnival  v.  Coovibes,  5  M.  &  G.  73(i ; 
6  Scott,  N.  R.  522;  Hallett  v.  Dowdall,  \i 
Q.  B.  2;   21  L.  J.,  Q.  B.  98. 

{I)  Ante,  me. 

(m)  Neal  v.  Swind,  2  C.  &  J.  377. 

(n)  Coggan  v.  Warwicher,  3  C.  &  K.  540 
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agreement  for  a  future  lease,  which  it  afterwards  appeared  the  plaintiff  Chap.  XVIII. 
was  not  able  to  grant :  held,  that  the  defendant  was  not  liable  to  an       ^^^'^•^- 
action  for  use  and  occupation  although  he  had  received  some  of  the 
rents  from  the  under-tenants  (o).     He  would  be  liable  in  another  form 
of  action  for  the  rents  so  received. 

(r)  Against  an  intended  Purchaser. 
Where  the  vendee  of  an  estate  sold  by  auction  or  otherwise  has  Not  against  an 
been  suffered  to  enter  upon  and  hold  the  premises,  while  the  title  was  chaser^ 
under  investigation,  and  the  contract  has  afterwards  been  determined 
for  want  of  title,  the  vendor  cannot,  on  these  grounds  only,  recover 
for  use  and  occupation,  although  the  jury  find  that  the  occupation  has 
been  beneficial  {p):  or  that  he  has  received  rent  from  the  under- 
tenants (§').  But  if  the  vendee  retain  possession  after  the  contract  for 
purchase  has  gone  off,  he  will  be  liable  in  this  form  of  action,  for  the 
subsequent  use  and  occupation  (r).  Where  A.,  B.  and  C,  having  no 
common  legal  interest  in  certain  land,  agreed  to  sell  the  same  in  lots, 
and  one  of  the  conditions  of  sale  was,  that  in  case  any  purchaser 
should  be  let  into  possession  before  the  payment  of  his  purchase- 
money,  he  should  be  considered  as  tenant  at  will  to  the  vendors,  and 
pay  interest  after  the  rate  of  41.  per  cent,  per  annum,  upon  the  amount 
of  his  purchase-money,  as  and  for  rent:  held,  that  A.,  B.  and  C.  could 
not  recover  the  41.  per  cent,  in  a  joint  action  for  use  and  occupa- 
tion is), 

(s)  Against  Vendor  after  Conveyance  executed. 

A  vendor  who  remains  in  possession  of  part  of  the  property  after  Not  against' 

the  execution  of  the  conveyance,  does  not  thereby  become  tenant  to  remains Tn° 

the  purchaser  (even  at  sufferance)  nor  liable  to  him  in  an  action  for  Possession 

J  •  mi  1       •      1  •  r-  11  1    1  after  Convey- 

use  and  occupation.      Ihe  remedy  is  by  ejectment,  followed  by  an  ance  executed, 
action  of  trespass  for  mesne  profits  {t). 


Sect.  4. — Declaration. 

The  Common  Law  Procedure  Act,  1852  (m),  gives  the  following  Form, 
forms,  viz.,  [for  money  payable  by  the  defendant  to  the  plaintiff],  "  for 
the  defendant's  use  by  the  plaintiff's  permission  of  messuages  and 
lands  of  the  i)laintiff,"  and  for  "  the  defendant's  use  by  the  plaintiff's 
permission  of  a  fishery  of  the  plaintiff  "(:i).  The  words  "for  money 
payable  by  the  defendant  to  the  plaintiff"  should  not  be  omitted  {y) ; 

(o)  Rumball  v.  Wright,  1  C.  &  P.  589.  (m)  15  &  16  Vict.  c.  76,  Sched.  (B),  Nos. 

(/))   U'interbottovi  \.  Ingham,  7  Q.B.  Gil  ;  9  and  10. 
Kirtlamly.  Pounsetl,  2  Taunt.  146;  Hearne  {x)  See  forms  of  declaration,  post,  Chap. 

V.  Tomlin,  Peake,  N.  P.  C.  192.  XXX. 

(?)  RumhaU  V.  U'right,  1  C.  &  P.  589.  {y)  Place  v.  Potts,  8  Exch.  705  ;   22  L.  J., 

(r)  Howard  v.  Shand,  8  M.  &  W.  1 18.  Exch.  269  ;   Wilkinson  v.  Sharland,  10  Exch. 

(i)  Sealon  v.  Rooth,  4  A.  &  E.  528.  724;  24  L.  J.,  Exch.  116. 

(0  Tiw  V.  Jones,  13  M.  &  W.  12. 
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Chap.  XVIII. 
Sect.  4. 


Venue. 


Description  of 
Premises. 


unless  the  count  for  use  and  occupation  follows  some  other  common 
count,  in  which  latter  case  those  words  need  only  be  inserted  in  the 
first  of  such  counts  (~).  Indeed  it  seems  that  when  several  of  such 
causes  of  action  are  stated,  they  together  constitute  but  one  count  (a). 

The  venue  is  transitory,  and  may  be  laid  in  any  county  (J).  But 
the  defendant  may  apply  to  have  it  changed  in  the  usual  manner  (c). 

The  description  of  the  property  demised  must  of  course  vary  ac- 
cording to  the  facts,  ex.  gr.,  "  a  messuage,  buildings  and  land  of  the 
plaintiff" — "certain  rooms  and  apartments, furniture,  goods  and  chat- 
tels of  the  plaintiff" — "  certain  land,  and  veins  of  ironstone,  limestone, 
ore  and  minerals,  with  the  appurtenances  of  the  plaintiff"  (d) — "cer- 
tain rooms,  offices,  fires,  fire-places  and  counters  of  the  plaintiff  in  the 
Theatre  Royal  Drury  Lane,  and  for  the  liberty  and  privileges  of  sell- 
ing fruit,  tea,  coffee  and  other  refreshments,  and  books  of  the  plays  in 
the  said  theatre"  (e).  But  it  never  was  necessary  to  state  in  the  de- 
claration in  what  parish  or  county  the  premises  were  situate,  or  to 
give  any  other  local  description  of  them  (/)  ;  or  to  state  any  demise, 
or  for  what  term,  or  at  what  rent,  or  when,  or  for  what  period  the 
rent  claimed  accrued  due{g).  Such  particulars,  if  necessary  for  the 
defence,  may  be  obtained  upon  a  summons  and  order  for  particulars 
(or  for  further  and  better  particulars,  with  dates)  of  the  plaintiff's  de- 
mand (h).  A  mistake  in  such  particulars  as  to  the  locality  of  the 
premises  is  immaterial,  unless  it  appear  that  the  defendant  has  been 
actually  misled  by  it(i).  But  if  the  locality  be  erroneously  stated  in 
the  declaration,  an  amendment  may  become  necessary  (k). 

Sometimes  it  is  advisable  to  describe  the  property  in  the  declara- 
tion in  such  a  manner  as  to  identify  it.  Thus,  where  there  may  be 
some  difficulty  in  proof  of  the  demise,  or  of  the  plaintiff's  title  to  the 
reversion,  and  it  is  expected  that  the  defendant  will  suffer  judgment 
by  default  (Z) :  or  pay  money  into  court  (m).  But  in  such  cases  it 
would,  perhaps,  be  better  to  insert  a  count  ^br  rent  upon  the  demise  {n) 
adding  a  count  for  use  and  occupation.  "  A  messuage  with  8 
garden  and  paddock"  may  be  described  as  a  "  messuage  with  the  ap 


(«)  15  &  16  Vict. c.  76,  Sched.  (B),  No.  1. 

(a)  Gore  v.  Baker,  4  A.  &  E.  474  ;  Cromp- 
ton,  J. 

(6)  Egler  v.  Mnrsden,  5  Taunt.  25  ;  Mor- 
timer v.Preedy,  3  M.  &  W.  602  ;  6  Dowi.  544. 

(c)  Herring  V.  Watts,  7  M.  &  G.  1018;  8 
Scott,  N.  R.  755 ;  2  D.  &  L.  609  ;  2  Chit, 
Arch.  1339  (11th  ed.). 

(rf  )  Jones  V.  Reynolds,  4  A.  &  E.  805 ;  7 
C.  &  P.  335. 

(e)  Theatre  Royal  Drury  Lane  Company 
of  Proprietors  v.  Chapmon,  1  C.  &  K.  14. 

(  /)  King  V.  Fraser,  6  East,  348  ;  2  Smith, 
462;  Kirtland  v.  Pounsett,  1  Taunt.  570; 
Egler  V.  Marsden,  5  Taunt.  25  ;  Mortimer 
V.  Preedy,  3  M.  &  W.  G02  ;  6  Dowl.  544. 


(g)  Stroud  V.  Rogers,  6  T.  R.  63,  n.  (i) 
Wilkins  v.  Wingate,  6  T.  II.  62  ;  King  v 
Fraser,  6  East,  348  ;  2  Smith,  462  ;  Coote 
L.  &  T.  502. 

{h)  King  V.  Fraser,  6  East,  348 ;  2  Smitli 
462. 

(0  Davis  V.  Edwards,  3  M.  &  S.  380 
Coote,  L.  &  T.  503. 

{k)  Wilson  V.  Clark,  1  Esp.  273;  Gue: 
V.  Caumont,  3  Camp.  235  ;  Coote,  L.  &  1 
504. 

{I)  Dnvid  V.  Iloldship,  1  Chit.  644,  n.      I 

{m)   Dolby  V.  lies,  3  P.  &  D.  287  ;  W  f^ 
&   E.  335  ;    Bird  v.  De/onville,  2  C.  k  h 
415. 

(?«)  See  tlie  forms,  post,  Chap.  XXX. 
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purtenances  "  (o).     If  the  demise  be  of  a  house  or  apartments  and  fur-  Chap,  xviil. 
niture,  the  latter  need  not  be  mentioned  in  the  declaration,  because       ^^ct.  4. 
the  rent  is  supposed  to  issue  out  of  the  realty  {p). 

Under  a  count  properly  framed  the  plaintiff  may  recover  for  tlie  incorporeal 
use  and  enjoyment  under  a  parol  demise  of  any  hereditament,  whether  H^''^'*"^- 
corporeal  or  incorporeal,  ex.  gr.,  a  fishery  {q) ;  a  right  of  fishing  with 
a  rod  and  line(r);  a  right  of  shooting  (s) ;  a  right  of  hunting  (0;  a 
mine  with  liberty  to  dig  for  minerals  {u) ;  a  coal  pit  (w) ;  a  watercourse 
and  weir(:r);  a  way(?/);  tithes {2:);  a  pew  in  a  church  (a);  seats  in 
a  Jewish  synagogue  (b) ;  a  seat  in  a  house  to  view  a  public  proces- 
sion (c) ;  the  saloon  of  a  theatre,  with  the  privilege  of  supplying  re- 
freshments, &c.  id) ;  furnished  lodgings  (e) ;  unfurnished  lodgings  ( /); 
"certain  rooms,  apartments  and  premises " (^).  But  in  an  action  to 
recover  the  rent  reserved  upon  a  parol  demise  of  an  incorporeal  here- 
ditament, it  is  not  sufficient  to  state  the  demise,  and  that  the  defendant 
entered  by  virtue  thereof,  and  became  and  was  possessed  of  the  here- 
ditament. It  should  allege  that  the  defendant  used  and  enjoyed  it  by 
the  plaintiff's  permission  (Ii), 

In  an  action  by  a  surviving  owner  or  lessor  for  use  and  occupation  By  a  surviving 
during  the  life  of  the  deceased,  the  declaration  should  state  that  the  ^^^^'*'"' 
plaintiff  sues  "as  survivor"  in  respect  of  an  occupation  by  the  per- 
mission of  both  (i).  But  where  A.  and  B.  demised  a  farm  to  C.  and 
A.  died,  and  B.  sued  for  use  and  occupation  subsequent  to  A.'s  death: 
held,  that  although  B.  did  not  sue  as  survivor,  yet  he  might  recover, 
the  occupation  subsequent  to  A.'s  death  being  by  B.'s  permission  (A). 

So  an  assignee  of  the  reversion  (Z)  may  declare  in  the  usual  form,  By  Assignee  of 
for  use  and  occupation  by  his  permission,  to  recover  the  rent  which  '^^    eversion. 
became  due  after  the  assignment  {m).     But  he  cannot  recover  any 
rent  which  became  due  before  the  assignment  (7i),  although  he  then 
had  the  equitable  estate  (o) ;  nor  can  he  recover  any  rent  due  after  the 


(0)  Bird  V.   Wilton,  2  Chit.  PI.  39  n.  (a), 
\  (7ih  ed.). 

(p)  Fareivell  v.  Dickenson,  6  B.  &  C.  251  ; 
but  see  Mlchelen  v.  Wallace,  7  A.  &  E.  49 ; 
.  Id.  54,  n.  (6);   Salmon  v.  Matthews,  8  M.  & 
W.  827. 

(9)  15  &  16  Vict.  c.  7C,  Sched.  (B),  Form 
10;  2  Chit.  PI.  39  (7th  ed.). 
(r)  Ilolford  v.  Pritchard,  3  Exch.  793. 
(»)   Thomas  v.  Fredericks,  10  Q.  B.  779. 
(/)  Bird  V.  Higginson,  2  A.  &  E.  G96  ;   4 
'  N.  &  M.  50.5  ;    .y.  C.  (in  error),  G  A.  &  E. 
j  824. 

(tt)  Jones  V.  Reynolds,  4  A.  &  E.  805;   6 
N.  k  M.  441  ;   7  C.  &  P.  335. 

(»)  Lets  V.   Wright,  1   D.  &  R.  391  (4th 
count). 

(x)  Davis  V.  Morgan,  4  B.  &  C.  8 ;    CD. 
&  R.  42. 
(y)  2  Chit.  PI.  39  (7th  ed.). 
{z)  Id.  41. 
(a)  Id.  40. 


(b)  Israel  v.  Simmons,  2  Stark.  356. 

(c)  2  Chit.  PI.  40. 

(d)  Drnry  Lane  Theatre  Co.  v.  Chapman, 
1  C.  &  K.  14. 

(e)  2  Chit.  PI.  42;  Cook  v.  Moi/lan,  1 
Exch.  67  ;  5  D.  &  L.  101. 

(/)  2  Chit.  PI.  41. 

(g)  Izon  V.  Gorton,  5  Bing.  N.  C.  501. 

(/()  Bird  v.  Higginson,  2  A.  &  E.  696  ;  4 
N.  &  M.  505  ;  S.  C.  (in  error),  6  A.  &  E. 
824. 

(i)  Ltrael  v.  Simmons,  2  Stark.  356. 

(k)    Wheatleij,  Bart.,  v.  Boyd,  7  Excli.  20. 

(/)  When  competent  to  maintain  such 
action ;  ante,  670. 

(m)  Slanden  v.  Chrismas,  10  Q.  B.  135; 
Rawson  v.  Eicke,  7  A.  &  E.  451  ;  Bitrrowes 
v.  Gradin,  1  D.  &  L.  213,  217. 

(n)  Mortimer  v.  Preedy,  3  M.  &  W.  602  ; 
6  Dowl.  544;  Lumley  v.  Hodgson,  16  East, 
99. 

(o)  Cubb  v.  Carpenter,  2  Camp.  13,  note. 
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Chap.  XVIII. 
Sect.  i. 

Executors  or 

Ailiiiiiiistra- 

tors. 


Against  Exe- 
cutors or  Ad- 
ministrators. 


Corporations 
aggregate. 


When  advis- 
able to  declare 
specially  for 
tlie  Rent. 


assignment,  wliicli  was  actually  paid  to  the  assignor  before  any  notice 
from  the  pluintitf  of  the  assignment  {}>)• 

The  executors  or  administrators  of  a  deceased  lessor,  whether  he 
was  seised  of  the  reversion  in  fee,  or  only  for  a  term  of  years,  may 
recover  any  rent  which  became  due  and  payable  in  his  lifetime,  in  an 
action  for  use  and  occupation  (provided  the  lease  was  7iot  under  seal  {(j)). 
But  if  their  testator  or  intestate  was  seised  in  fee,  they  cannot,  as  exe- 
cutors or  administrators,  recover  any  rent  which  became  due  and  pay- 
able after  his  death.  The  heir  or  devisee  should  sue  for  such  rent. 
If  their  testator  or  intestate  was  possessed  of  the  reversion  only  for 
the  residue  of  a  term  of  years,  they  may  sue  for  any  rent  which  became 
due  and  payable  after  his  death,  either  as  executors  or  administrators 
(as  the  case  may  be)  (r),  or  in  their  individual  capacity,  they  being  in 
contemplation  of  law  assignees  of  the  reversion  (r) ;  unless,  indeed, 
they  or  some  or  one  of  them  have  or  has  assented  to  a  specific  be- 
quest of  the  property  to  some  other  person  is). 

The  defendants  must  be  sued  a^' executors  or  administrators  for  any 
rent  which  became  due  in  the  lifetime  of  their  testator  or  intestate  {t) 
So  with  respect  to  subsequent  rent'(M).  But  if  they  have  entered  tt 
take  possession  as  executors  or  administrators  (which  is  a  questior 
for  the  jury  (a;)),  they  may  be  sued  in  their  individual  capacity  and  wil 
be  personally  liable  for  the  subsequent  use  and  occupation  by  them(?/) 
They  may,  however,  in  such  case,-  prove  an  assignment  by  deed  be 
fore  the  rent  claimed  became  due  {z). 

Corporations  aggregate,  whether  plaintiffs  or  defendants,  should  b 
described  in  the  writ  and  declaration  by  their  corporate  name  only  {a 
In  an  action  by  a  dean  and  chapter,  the  name  of  the  dean  for  the  tim 
being  should  not  be  mentioned ;  especially  if  the  use  and  occupatio 
took  place  in  the  time  of  his  predecessor  (6). 

It  is  sometimes  advisable  to  declare  specially  upon  the  demise  for  tl 
rent  thereby  reserved,  with  or  without  a  count  for  use  and  occupf 
tion(c).  The  defendant  could  not  suffer  judgment  by  default,  or  pa, 
money  into  court  upon  such  special  count  without  thereby  admittir\ 
the  demise  as  stated  in  the  declaration  (d).  And  such  count  wil 
compel  the  defendant  to  plead  specially  an  eviction  or  surrender,  < 
other  determination  of  the  term,  by  mutual  consent  or  otherwise,  b( 
fore  the  rent  claimed  became  due;  which  plea  will  sometimes  disclo) 


(p)  9  Ann.  c.  16,  ss.  9,  10;  Cook  v. 
Moylan,  1  Exch.  (i7 ;    5  D.  &  L.  101. 

(</)  Ante,  (J()() ;  see  form  of  Declaration, 
post,  Chap.  XXX. 

{r)   Ante,  (iJO. 

{s)  Cole  Ejec.  529. 

(0  Ante,  GS*;  Wigley  v.  Ashfon,  2  B.  & 
A.  101. 

(tt)  Atkins  V.  Humphrey,  2  C.  B.  (554  ;  3 
D.  &  L. 612. 

{x)  Ante,  683  (d),  684. 


iy)  Ante,  684. 

{z)   Ante,  684  (o),  685  (;/). 

(a)    Woolfv.  The  City  Steam  Boat  Co. 

C.  n.  103;   6  D.  &  L.  606. 

( /))   Dean  and  C.  of  Rochester  v.  Pierce 
Camp.  466. 

(c)  See  Forms,  Cliap.  XXX. 

(d)  David   V.   Holdship,   1    Chit.  R.  6 
n. ;   Dolby  V.  lies,  11  A.  &  E.  335  ;   3  P 

D.  287  ;   Bird  v.  Dcfonville,  2  C.  &  K.  41 
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Upon  the  face  of  the  record  that  the  defence  rehed  on  is  not  sufficient  Chap.  XVI 1 1, 
in  law  (e) ;  whereas,  if  the  plaintiff  declare  simply  for  use  and   oc-         ^^^'   ' 


cupation,  any  defence  of  the  above  nature  may  be  proved  under  the 
general  issue  (/). 

It  is  sometimes  necessary  to  declare  specially  for  rent  upon  the  When  veces- 
demise,  a  count  for  use  and  occupation  not  being  sufficient.  Thus  spcciaily'for^ 
where  the  demise  was  by  deed  ig).  So  where  the  lessee  has  never  ti>e  lient. 
entered  into  possession  (/<),  but  after  he  has  once  entered  to  take 
possession,  his  liability  will  continue  during  the  term,  notwithstanding 
he  has  ceased  to  occupy  {i).  Where  the  term  has  been  assig-ned  by 
deed  but  the  assignee  has  not  entered  to  take  possession  as  assignee, 
the  declaration  against  him  should  be  special  and  not  for  use  and 
occupation  (/j).  A  husband  is  not  liable  "for  use  and  occupation"  of 
a  house  by  his  wife  dum  sola;  whereas  he  would  clearly  be  hable 
under  a  declaration  properly  framed  (/).  Where  the  assignees  of  a 
bankrupt  enter  and  take  possession  of  leasehold  premises  shortly  be- 
fore a  year's  rent  becomes  due,  and  do  not  assign  over  before  the  rent- 
day,  they  may  be  charged  specially  as  assignees  of  the  term,  but  not 
in  an  action  for  use  and  occupation,  they  not  having  actually  occupied 
during  a  considerable  part  of  the  year  {m).  Where  the  assignees  of 
an  insolvent  debtor  agreed  to  pay  the  landlord  11.  for  the  last 
quarter's  rent,  which  became  due  about  the  time  when  they  were  ap- 
pointed :  held,  that  such  sum  could  not  be  recovered  under  a  count 
upon  an  account  stated,  they  not  being  liable  for  use  and  occupation, 
not  having  entered  to  take  possession  as  assignees  {n).  So  the  as- 
signees of  a  term  under  a  trust  deed  for  the  benefit  of  creditors,  are 
not  liable  before  entry  by  them  to  an  action  for  use  and  occupation, 
although  the  assignment  is  sufficient  to  vest  the  term  in  them  until 
they  disclaim,  and  also  to  render  them  liable  to  an  action  of  debt  for 
rent  (o).  "  There  is  no  occasion  for  an  entry  to  bind  the  assignee 
where  the  assignment  is  under  his  own  seal"  (/)). 

Under  the  old  Rules  of  Pleading  (y),  counts  upon  a  demise,  and  for  Several 
use  and  occupation  of  the  same  land  for  the  same  time,  were  not  ''""'®' 
allowed  (r).     But  those  rules  were  annulled  by  the  Pleading  Rules  of 

(e)  Dunn  v.   De  Niiovo,  3   M.  &  G.  105  ;  Exch.  fiM],  Parke,  B. 

8  Scott,  N.  R.  487  ;   /Irden  v.  Pallen,  10  M.  (/)  Richardson  v.  Hall,  1  Brod.  &  B.  50 

6  W.  321  ;    Morrison  v.  Chadwick,  7  C.  15.  3  Moo.  307. 

2l>(i;  6  D.  &  L.  567;   Smith  v.Lovell,  IOC.  (m)  Naish  v.    Tatlock,   2   H.  Blac.  320 

U.  G ;    1  L.,  M.  &  P.  794  ;    Partington  v.  but  see    Gibson  v.  Courthorpe,   1   D.  &   R 

H'oodcock,  G  A.  &  E.  G!)0;   5  N.  &  M.  672.  20-'5. 

(/)  Prentice  v.  Elliott,  5  M.  &  W.  60G  ;  (w)  Clarke  v.  IVebb,  1  C,  M.  &  R.  29. 

7  Dowl.  819  ;   Newport  v.  Hardi/,  2  D.  &  L.  (o)  How  v.  Kennett,  3  A.  &  E.  659  ;   5  N 
921  ;   Smith  V.  Marrable,  1 1  M.  &  W.  5  ;    2  &  M.  1  ;  recognized  in  Lowe  v.  Ross,  5  Excli 
Dowl.  N.  S.  810  ;    Powell  V.  llibbert,  15  Q.  556,  Parke,  B. 
B.  129.  (p)    Wollaston    v.    HaUewill,   3    M.  &    G. 

(g)  11   Geo.  2,  c.   19,  s.   14;   ante,  GG];,  30|.,   Tindal,  C.  J.  ;    3   Scott,   N.   R.  593, 

666  (j)  I  Gudgen  v.  Besset,  6  E.  &  B.  986.  S.  C. 

(h)  Ante,  667,  G78.  (q)  H.  T.,  4  Will.  4,  No.  5. 

(i)  Ante,  679.  (r)  Arden  v.  Piillen,  9  M.  &  W.  430  ;   1 

{*)  How  V.  Kennett,  3  A.  &  E  659;   5  N.  Dowl.  N.  S.  612. 
»    M.   1 1    recognized   in  Lowe  v.  Ross,  5 
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Chap.  XV 
Sect.  4, 


Alisjoiiuler 
Counts. 


nr.  n.  T.,  1853,  and  more  liberty  to  introduce  several  counts  is  now 
'■ —  allowed.  It  may  often  be  advisable  to  declare  in  debt  for  rent  on  the 
demise,  and  also  for  use  and  occu})ation ;  to  which  may  be  added 
counts  for  almost  any  other  causes  of  action,  ex.  gr.,  for  double  rent 
under  11  Geo.  2,  c.  19,  s.  18(s).  For  double  value  on  4  Geo.  2,  o. 
28,  s.  1  (t),  or  any  others,  whether  founded  on  contract  or  in  tort, 
provided  the  causes  of  action  be  between  the  same  parties  and  in  the 
same  right.  A  count  for  money  due  upon  accounts  stated  is  usually 
added,  but  no  rent  or  compensation  for  use  and  occupation  can  be 
recovered  under  that  count  unless  ^previous  debt  for  rent,  or  for  use 
and  occupation  existed  between  the  parties,  and  an  account  has  been 
stated  in  respect  thereof  («). 
of  A  count  against  an  executor  or  administrator  as  such,  for  use  and 
occupation  by  the  testator  or  intestate  in  his  lifetime,  cannot  be  joined 
with  a  count  against  the  defendant  in  his  personal  caj)acity,  for  sub- 
sequent use  and  occupation  by  him  (.r).  But  a  count  against  him  as 
executor  or  administrator  for  such  subsequent  use  and  occupation  may 
be  inserted  in  the  declaration  iy). 


Sect.  5. — Pleas,  &;c.  ^i 

(a)   The  General  Issue.  ^ 

General  Issue.  The  defendant  may  plead  that  he  never  was  indebted  as  alleged. 
Such  plea  in  effect  denies  all  the  allegations  in  the  declaration  or 
count  for  use  and  occupation,  except  the  non-payment  of  the  sum 
claimed  {z).  Formerly  any  ])lea  which  directly  or  indirectly  denied 
that  the  defendant  ever  was  indebted  as  alleged,  was  bad  on  special 
demurrer,  as  amounting  to  the  general  issue  (a). 

An  eviction  by  the  plaintiff  before  the  rent  claimed  became  due  may 
be  proved  under  the  plea  of  never  indebted  (Z»).  But  an  eviction/m 
part  only  will  not  exonerate  the  defendant  from  liability  to  pay  a  rea- 
sonable compensation  for  the  residue  of  which  he  retains  posses- 
sion (c).  If  upon  being  evicted  from  part  the  tenant  immediately 
quits  possession  of  the  residue,  he  will  not  be  liable  as  for  subsequen< 
use  and  occupation  (d).  An  eviction  by  a  third  person  by  title  para 
mount   stands   upon   much  the  same  footing  as   an  eviction  by  tlw 


Eviction. 


(s)  Thoroton  v.  WltUehcad,  1  M.  &  W.  14; 
4  Dowl.  7'1'7  ;  see  form,  Cole  Ejec.  8i0  ; 
post,  Chap.  XXX. 

(0  WichUdin  V.  Lee,  12  Q.  B.  521  ;  see 
form,  Cole  Ejec.  839;  post.  Chap.  XXX. 

{ti)  Clarke  v.  Webb,  1  C,  M.  6c  R.  29;  4 
Tyr.  ()73  ;  and  see  French  v.  Fremh,  2  M.  & 
G.  fi44  ;    Fetch  V.  Lynn,  9  Q.  IJ.  117. 

(.)•)    IVigley  V.  As'hton,  3  B.  &  A.  101. 

(//)  Alhins  V.  Humphrey,  2  C.  B.  054  ;  3 
D.  &  L.  612. 

(«)  Ilarmer  v.  Bean,  3  C.  &  K.  307. 


(a)  Sinclair  v.  ITervei/,  2  Chit.  R.  C42 
Prentice  v.  Ellio/t,  5  M.  &  W.  flOG  ;  7  Dowl 
819;  Selbi/  v.  Broivne,  7  Q.  B.  620  (2ni 
point);   Cook  v.  Muylan,  I  Exch.  67 ;  5  T 

6  L.  101. 

( b)  Prentice  v.  Elliott,  5  M.  &  W.  606 

7  Dowl.  819  ;  Selby  v.  Browne,  7  Q.  B.  62 
(2iul  point);  Henderson  v.  Mears,  28  L.  J 
Q.  B. 305. 

(c)  StoUes  V.  Cooper,  3  Camp.  515,  note 
but  see  Burn  v.  Phelps,  1  Stark.  94. 

(d)  Smith  V.  Raleigh,  3  Camp.  513. 
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plaintiff  (e).     Therefore  the  defendant  may  prove  under  the  general  Chap.  XVIII. 

issue  that  I.  S.  recovered  a  judgment  in  ejectment  against  him,  and  — — 

that  to  avoid  being  turned  out  of  possession  he  attorned  and  paid  his 
subsequent  rent  to  I.  S.{f),  But  such  eviction  would  afford  no 
defence  with  respect  to  rent  previously  due(g).  If  any  rent  became 
due  after  the  day  on  which  possession  was  claimed  in  the  writ  of 
ejectment,  and  the  defendant  has  actually  paid  such  rent  to  the 
claimant  in  that  action  after  judgment  recovered,  such  payment  may 
be  pleaded  specially  as  a  defence  pro  tanto  {h). 

Under  the  general  issue  the  defendant  may  prove  that,  after  the  de-  Assignment  of 
mise,  the  plaintiff  assigned  his  reversion  absolutely  or  by  way  of 
mortgage,  and  that  the  assignee  gave  notice  thereof  to  the  defendant 
before  the  rent  claimed  became  due,  and  requested  the  rent  to  be  paid 
to  him  (i).  But  if  the  action  be  for  rent  which  accrued  prior  to  the 
notice,  the  defendant  should  plead  "  payment,"  either  in  the  usual 
form,  or  specially  {k). 

If  the  demise  to  the  defendant  was  suhsequent  to  the  mortgage,  the 
defendant  cannot,  under  the  general  issue,  prove  payment  to  the  mort- 
gagee in  consequence  of  notice  of  the  mortgage  and  a  threat  to  eject, 
&c.  (/).  To  raise  such  defence  the  defendant  should  plead  "  pay- 
ment," either  in  the  usual  form  or  specially  (w),  and  prove  all  the 
facts,  including  actual  payment  to  the  mortgagee  {n) ;  in  consequence 
of  a  threat  by  him  to  eject,  or  "  to  put  the  law  in  force  "  (o). 

(b)  Nil  Hahuit  in  Tenementis. 
The  defendant  in  an  action  for  use  and  occupation  cannot  plead  nil  Nil  liabuit  in 
habuit  in  tenementis  (p).     The  principle  is,  that  the  defendant  having  ^noTallowed). 
had  the  use,  occupation  and  enjoyment  of  the  premises  by  the  per- 
mission of  the  plaintiff,  cannot  deny  the  plaintiff's  right  or  title  to 
dispose  of  the  possession  during  the  period  of  such  occupation,  as  an 
answer  to  the  claim  for  rent  or  compensation  (q).     But  he  may,  under 
a  plea  of  the  general  issue,  prove  that  the  plaintiff's  title  was  defeasible 
and  was  in  fact  legally  defeated  before  any  of  the  rent  claimed  became 


(e)  Ante,  681. 

(/)  Newport  V.  Hardy,  2  D.  &  L   921. 

(g)  Selhy  V.  Browne,  7  Q.  B.  620;  Harts, 
home  V.  Watson,  4  Bing.  N.  C.  178;  Boodle 
V.  Campbell,  7  M.  &  G.  386  ;  8  Scott,  N.  R. 
104  ;  2  D.  &  L.  66  ;  Com.  Dig.  Pleader,  (2 
W.  50.)  ^  ^ 

Oi)  Franklin  v.  Carter,  1  C.  B.  750:  3 
D.  &  L.  213  ;  and  see  Rawson  v.  Eicke,  7 
A.  &  E.  451. 

(«)  Lumley  v.  Hodgson,  16  East,  99  ;  Pope 
V.  BigiTs,  9  B.  &  C.  245  ;  4  M.  &  R.  193  ; 
If'addilove  v.  Burnett,  1  Bing.  N.  C.  538, 
572  ;  2  Scott,  763  ;  4  Dowl.  347  ;  Rawson 
\.  Eicke,  7  A.  &  E.  451. 

(fc)  tfaddilove  v.  Burnett,  2  Bing.  N.  C. 
538,   572  ;    2  Scott,  763  ;    4  Uowl.   347  ; 


Johnson  v.  Jones,  9  A.  &  E.  809  ;  1  P.  &  D. 
651  ;  Jones  v.  Morris,  3  Exch.  742  ;  Boodle 
V.  Cumphell,  7  M.  &  G.  386 ;  8  Scott,  N.  R. 
lOi;  2  D.  &  L.  66. 

(l)  IVaddilove  v.  Burnett,  2  Bing.  N.  C. 
538  ;   2  Scott,  763  ;  4  Dowl.  347. 

{in)  Waddilove  v.  Barnett,  supra  ;  John- 
son V.  Jones,  9  A.  &  E.  809;  1  P.  &  D. 
651  ;   Jones  v.  Morris,  3  Exch.  742. 

(n)  Wheeler  v.  Branscomhe,  5  Q.  B.  373  ; 
Wilton  V.  Dunn,  17  Q.  B.  291  ;  Carpenter  v. 
Parker,  3  C.  B.,  N.  S.  237. 

(o)    Whitmore  v.  Walker,  2  C.  &  K.  615. 

(p)  Lewis  V.  Willis,  1  Wils.  314;  Curtis 
V.  Spiltt),  1  Bing.  N.  C.  15  ;  4  Moo.  &  Sc. 
554;   Cole  Ejcc.  213. 

((/)  Lawcs  V.  Purser,  6  E.  &  B.  930. 
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Chap.  XVIII.  due (r).     Such  evidence  shows  that  he  did  not  then  use  or  occupy  by 

^^^"^•^-       the  permission  or  sutierance  of  the  plaintiff,  and  never  was  indebted 

to  him  for  such  use  and  occupation.  If  the  plaintiff's  title  was  not 
so  defeated  until  after  the  rent  claimed  became  due,  the  defence  can- 
not be  raised  under  the  general  issue  (s) ;  nor,  it  would  seem,  under  a 
special  |)lea(0. 


The  Statute  of 
Limitations. 


Payment. 


Evidence  of 
Payment. 


Nominal 
Dama;ies. 


Payment  in 
Money  or  in 
something 
taken  as  Casli. 


(c)    The  Statute  of  Limitations. 

The  Statute  of  Limitations  must  be  specially  pleaded.     It  is  a  good 
defence  where  the  defendant  was  formerly  tenant  from  year  to  year, 
and  quitted  without  due  notice,  but  has  not,  within  six  years  before 
the  action  occupied  the  premises,  or  paid  any  rent,  or  done  any  acti 
from  which  a  tenancy  can  be  inferred  {v). 

Under  the  general  issue,  and  without  pleading  the  Statute  of  Limita- 
tions, the  defendant  may  show  that  the  plaintiff's  title  to  the  reversionl 
has  been  barred  and  extinguished  under  3  &  4  Will.  4,  c.  27  {x). 

(d)  Payment. 

The  defendant  may  plead  as  to  all  or  part  of  the  plaintiff's  claiml 
that  before  action  he  satisfied  and  discharged  it  by  payment  {y).  Suchl 
defence  cannot  be  proved  under  the  general  issue,  or  under  a  plea  oi| 
set-off(c). 

The  onus  of  proof  of  payment  will  of  course  lie  upon  the  defend- 
ant (a).  A  general  plea  of  payment,  to  a  count  for  money  payable,! 
&c.,  means  payment  of  such  debt  or  debts  as  the  plaintiff  shall  provel 
at  the  trial,  under  that  count :  and  if  the  payments  as  proved  equaj 
the  debts  as  proved,  the  defendant  is  entitled  to  a  verdict  on  thaf 
issue  (b).     But  if  the  payments  as  proved  are  less  than  the  debts  a! 

proved,  the  issue  should  be  found  distributively ;  viz.,  as  to  £- {th\ 

amount  of  payments  proved),  for  the  defendant,  and  as  to  the  residuij 
for  the  plaintiff(c). 

In  an  action  of  debt,  where  the  damages  are  only  nominal,  proof  oj 
payment  before  action  of  the  debt  alone  will  support  a  plea  of  pay! 
ment  in  satisfaction  of  the  debt  and  damages  id). 

The  payment  must  be  proved  to  have  been  in  money,  or  by  some  I 
thing  which  the  parties  mutually  treated  as  cash  (e).     Bank  of  Englan  | 

■■h 


(r)  Newport  v.  Hard;/,  2  D.  &  L.  921. 

(s)  Waddilove  v.  BarneU,  2  Bing.  N.  C. 
538,  572;    2  Scott,  7G3  ;   4  Dowl.  347. 

(0  Com.  Dig.  tit.  Pleader  (2  W.  50"); 
Boodle  V.  Campbell,  7  M.  &  G.  386  ;  8  Scott, 
N.  R.  104  ;  2  D.  &  L.  66  ;  Selby  v.  Browne, 
7  Q.  B.  620  ;  Hartshorne  v.  IVaisun,  4  Bing. 
N.  C.  178. 

(u)  Leigh  V.  Thornton,  1  B.  &  A.  625. 

(x)  Fursden,  Executrix,  ^c.  v.  Clogg,  10 
M.  &  W.  572. 

(y)  See  the  Forms,  Chap.  XXX. 

(2)  Li7iley  v.  Polden,  3  Dowl.   780  j    1 


Arch.  N.  P.  178. 

(a)  yimor  v.  Cuthbert,  3  M.  &  G.  1 ; 
Dowl.  N.  S.  160. 

(b)  Nichols  V.  Tuck,  17  Jur.  624,  Wigh 
man,  J. 

(«■)  15  &  16  Vict.  c.  76,  s.  75. 

( '/)  Beaumont  v.  Greathead,  2  C.  B.  49' 
3  D.  cSj  L.  631. 

(e)  Morley  v  Culver tvell,  7  M.  &  W.  17 
180  ;  Hough  V.  May,  4  A.  &  E.  954  ;  Mm 
lard  V.  The  Duke  of  Argyle,  6  M.  &  G.  4; 
6  Scott,  N.  R.  938  ;  1  D.  &  L.  536;  i 
Harris,  13  Rh  &  W.  5,  8j  1  D.  &  L.  \Q\ 
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notes  are  usually  considered  as  money  (/).     A  cheque  operates  as  pay-  Chat.  XVlll. 

ment  until  it  is  presented  and  dishonoured  (^).     After  a  bill,  note  or  --  i^cx.  j. — 

cheque  has  been  paid,  it  operates  as  a  payment  in  cash,  and  will  sup-  ^^^ 

port  a  plea  of  payment  in  the  usual  form  (A).     An  account  stated,  in  Credits  in 

which  credit  is  given  for  the  debt  sued  for,  and  showing  a  balance  Account  stated 

due  to  the  defendant,  will  support  a  plea  of  payment  in  the  usual 

form  (not  a  plea  of  set-off)  (i).     But  a  written  account  stated  will  not 

of  itself  be  sufficient  evidence  of  payment,  unless  it  is  stamped  as  a 

receipt  (k).     Where  allowances  are  made  by  a  landlord  to  a  tenant  on  Allowances  by 

the  settlement  of  his  rent  (even  by  mistake),  and  a  receipt  is  given  for 

the  balance,  the  tenant  may  plead  payment  of  the  ftill  amount  of  his 

rent(^).    Such  a  transaction  is  equivalent  to  actual  payment  in  money 

of  the  full  rent,  and  repayment  of  the  allowances  (w). 

The  payment  must  be  shown  to  have  been  made  in  satisfaction  Payments  in 
and  discharge  of  the  plaintiff's  demand,  or  some  part  thereof.     But  the  particular 
where  it  is  proved  that  the  defendant  paid  to  the  plaintiff  a  particular  ^^^^ 
sum  before  action,  such  payment  (in  the  absence  of  evidence  to  the 
contrary)  must  be  taken  to  have  been  made  in  satisfaction  and  dis- 
charge of  the  plaintiff's  demand  pro  tanto  {n).     "  The  money  must  be 
taken  prima  facie  as  paid  in  satisfaction  of  the  debt  due  from  the 
party  paying  it"(o).     "You  never   prove  more  under  the  plea  of 
payment  than  the  fact  of  payment  by  the  one  party  to  the  other  "  (p). 
The  plaintiff  may  in  answer  to  such  prim&.  facie  proof  show  that 
the  payment  was  made  in  respect  of  some  other  debt  (q).     A  new 
assignment  is  unnecessary  to  let  in  such  evidence  {q),  unless  the  in- 
troductory part  of  the  plea  of  payment  identifies  the  debt  or  con- 
tract (r). 

The  plea  alleges  payment  by  the  defendant :  but  proof  of  payment  Payment  by 

U     u-  X  u  •    •    ^1       1-    1  1  ',U    ^U      A    f     A       4.     •      the  Defendant 

by  his  agent,  or  by  any  person  jomtly  liable  with  the  clerenaant,  is  or  his  Agent, 
sufficient  (s).     Whether  payment  by  a  third  person  without  the  autho- 
rity or  consent  of  the  defendant  can  be  subsequently  adopted  and 
ratified  by  him  so  as  to  operate  as  a  payment  by  him  appears  doubt- 

(/)   Wright  V.  Reed,  3  T.  R.  554.  (n)  Cooper  v.  Morecraft,  3  M.  &  W.  500, 

(g)  Pearce  v.    Davis,    1    Moo.    &    Rob.  501  ;  6  Dowl.  562. 

365.  (o)  Id.  501,  Parke,  B. 

(h)  Thornev.  Smith,  10  C.  B.  659  ;  2  L.,  {p)  Id.  501,  Alderson,  B. 

M.  &  P.  43  ;    and  see  Mountford  v.  Harper,  (q)  Freeman  v.  Crafts,  4  M.  &  W.  4  ;  6 

16  M.  &  W.  825  ;  Bostock  v.  Hume.  7  M.  &  Dowl.  698  ;   James  v.  Lingham,  5  Bing.  N. 

G.  893,  896.  C.  553  ;    7  Scott,  703  ;    Kenningham  v.  Ali- 

(i)  Sinclair  v.  Baggaley,  4  M.  &  W.  312 ;  son,  2  Dowl.  N.  S.  658  ;    Dite  v.  Hawker,  1 

Schotey  V.    IValton,   12   M.  &  W.  510,  513  ;  D.  &  L.  189  ;    Moses  v.  Levy,  4  Q.  B.  213  ; 

Roades  v.  Barnes,  1  Ld.  Ken.  391  ;    1  Burr.  Thomas  v.   Cross,  7   Exch.  728  ;    Plomer  v. 

9,  S.  C. ;  Rolls  V.  Barnes,  1  W.  Blac.  65.  Long,  1  Stark.  153. 

(fc)  Livingstone  v.  Whiting,  15  Q.  B.  722.  (r)  Rogers  v.  Custance,  1  Q.  B.  77  ;  4  P. 

(0    Waller  v.  Andrews,  3   M.  &  W.  312,  &  D.  574. 

318;  ante,  435.  (s)  Beaumont  v.  Greathead,  2  C.  B.  494  ; 

(w)    Gingell   V.   Purkins,   4    Exob,   720;  3  D.  &  L.  631  ;    Thome  v.   Smith,  10  C.  B. 

Sinclair    v.    Baggalci/,    4    M.    &    W.    312;  659;    2L.,  M.&P.  43;    Burleigh  w  Scnlt, 

Scholey\-.lfalton,l-2'M.8c\y.5\o.  Parke, B.;  8   B.  &  C.  36  ;    Hills  v.  Mcsnard,  10  Q.  B. 

Livingstone  v.   Whiting,  15  Q.  B.  723,  Lord  266,  271 ;    Wright,  app..  The  Town  Clerk  of 

Campbell,  C.  J.  Stockport,  rcsp.,  5  M.  &  G.  33,  53. 
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Chap.  XVIII 
Sect.  5. 


Pavnient  to 
thJ  PLiintifT 
or  his  Agent. 


Payment  by 
coiiiiHilsion  to 
an  Incum- 
brancer. 


fill  (0-  It  would  rather  seem  that  it  might  if  such  payment  was 
made  in  the  name,  or  expressly  on  behalf  of  the  tenant;  for  a  ratifica- 
tion relates  back,  and  is  equivalent  to  a  prior  authority.  A  part 
payment  by  a  co-debtor  in  discharge  of  his  individual  Uahility  onli/, 
w  ill  not  be  sufticient  (m),  especially  if  an  assignment  of  the  debt  be 
taken  to  a  trustee  for  the  party  paying  the  money  (.r). 

Formerly  a  plea  of  payment  alleged  payment  to  the  plaintiff'.  But 
by  the  form  given  by  15  &  16  Vict.  c.  76,  Sched.  (B.),  No.  40,  the 
defendant  merely  alleges  "  that  before  action  he  satisfied  and  dis- 
charged the  plaintiff's  claim  by  payment."  This  however  is  in  eftect 
the  same :  it  means  payment  to  the  plaintiff,  or  to  some  person  ex- 
pressly or  impliedly  authorized  by  him  to  receive  the  money.  Proof 
of  payment  to  one  of  several  plaintiffs  will  be  sufficient  (y).  Proof 
of  payment  to  an  agent  of  the  plaintiff,  with  his  authority  express  or 
implied,  will  be  sufficient  (s) ;  but  whether  the  party  to  whom  the 
money  was  remitted  or  paid  had  any  such  authority  is  sometimes  a 
nice  question  (a).  Payment  to  a  shopman  or  apprentice  of  the  plaintiff" 
at  his  counting-house  in  the  ordinary  way  of  business  is  sufficient,  but 
not  of  a  collateral  debt  unconnected  with  his  duty  or  employment  (J). 
Payment  to  the  plaintiff's  attorney  employed  to  recover  a  debt  is 
good  payment  to  the  plaintiff;  but  payment  to  an  agent  employed 
by  the  plaintiff's  attorney  is  not  sufficient  (c).  Payment  to  an 
auctioneer  employed  by  the  plaintiff  may  be  good,  but  not  where  he 
improperly  takes  a  bill  instead  of  cash  (d). 

Payment  of  rent  by  compidsion  to  a  person  having  a  legal  charge  or 
incumbrance  on  the  demised  premises  is  in  contemplation  of  law  a  l 
payment  to  the  landlord  or  owner  of  the  property,  subject  to  such 
charge  or  incumbrance,  and  who  ought  to  pay  the  same.  This  is  so  I 
with  respect  to  payments  of  original  ground-rent  (e)  :  or  of  an  annuity 
or  rent-charge  with  power  of  distress  (/):  or  of  the  principal  or 
interest  due  on  a  mortgage,  made  prior  to  the  demise,  and  which  the 


(n  Jones  V.  Broadhiirst,  9  C.  B.  193; 
Thomas  v.  Fenlon,  5  D.  &  L.  28  ;  Parrott  v. 
Anderson,  7  Exch.  93  ;    Lucas  v.   Wilkinson, 

1  II.  &  N.  420. 

(u)  Walters  v.  Smith,  2  B.  &  Adol.  889  ; 
Field  V.  Robins,  8  A.  cSj  R.  90. 

(j)  Mclnfi/re  V.  Miller,  13  M.  &  W.  725; 

2  D.  &  L.  70S  ;    Squire  v.  Ford,  20  L.  J., 
Cluuic.  308. 

(v)  Iluslmrul  v.  Davis,  10  C.  B.  (J15  ;  2 
L.,'M.  &   P.  50;     Wallace  v.  Kensall,  7  M. 

6  W.  2M;   8  Dowl.  8H  ;  Brandon  v.  Scott, 

7  E.  &  B.  234;    Cooper  v.  Law,  6  C.  B.,  N. 
S.512. 

(z)  Offleij  V.  Clay,  2  M,  &  G.  172,  174  ; 
Williams  v.  Deacon,  4  Exch.  397. 

(rt)  Kaye  v.  Brett,  5  Exch.2(i9;  Ileatd  v. 
Kenworthy,  10  Exch.  739;  Maefarlanc  v. 
Giannacopulo,  3  II.  &  N.  860;  Whiitorh  v. 
Wallham,    1     Salk.    157  ;     Wolstcnholm    v. 


Davies,  2  Freeman,  289  ;  Simrns  v.  Brutton 
and  Clipper  ton,  5  Exch.  802;  Wilkinson  v. 
Candlish,  5  Exch.  91  ;  Kent  v.  Thomas,  1  H. 
&  N.  473. 

(6)  Sanderson  v.  Bell,  2  Cr.  &  M.  304; 
Barrett  v.  Deere,  Moo.  &  M.  200;  Will- 
mott  V.  Smith,  Moo.  &  M.  238;  Kaye  v. 
Brett,  5  Exch.  273,  274. 

(c)    Yates  v.  Frcckleton,  2  Doug.  623. 

(rf)  Sykes,  Bart.,  v.  Giles,  5  M.  &  W 
QAt ;  and  see  Partridge  v.  The  Governor  ana 
Co.  of  the  Bank  of  England,  9  C.  B.  396 
424;  Sweeting  v.  Pearce,  7  C.  B.,  N.  S 
449  ;  29  L.  J.,  C.  P.  265. 

(e)  Sapsford  v.  Fletcher,  4  T.  R.  511 
Carter  v.  Curler,  5  Bing.  406 ;  Jones  v 
Morris,  3  Exch.  742. 

(/)    Taylor    v.    Zamira,   6   Taunt.   524 
Wh'ilmore  v.  Walker,  2  C.  &  K.  615. 
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tenant  has  been  compelled  to  pay  under  threat  of  an  ejectment,  or  Chap.  XVI II. 
"  to  put  the  law  in  force"  (which  means  the   same   thing)  {g).     So  '—^ — 


payment  to  an  elegit  creditor  who  has  acquired  the  legal  reversion  (A), 
But  in  all  these  cases  the  payment  must  have  been  hy  compulsion,  and 
not  voluntary.  A  payment  by  a  person  liable  to  a  distress  or  to  an 
ejectment,  in  case  of  non-payment,  and  who  pays  the  amount  on 
demand,  or  upon  the  expiration  of  time  allowed  for  such  payment,  is 
not  a  voluntary  payment.  "  A  payment  under  such  circumstances  is 
no  more  voluntary  than  a  donation  to  a  beggar  who  presents  a 
pistol"  (i).  Nevertheless  there  must  be  evidence  that  the  payment 
was  made  in  consequence  of  a  request,  coupled  with  a  threat  in  case 
of  non-payment  to  distrain,  or  to  eject,  or  to  put  the  law  in  force  (k). 

Payment  of  rent  to  a  third  person  claiming  title  to  part  of  the  Payment  to  an 
demised  premises  under  an  absolute  conveyance  thereof  prior  to  the  ^^^  insuffi-^ 
demise  to  the  defendant,  is  no  payment  to  the  lessor,  nor  of  any  debt  cient. 
to  which  he  is  liable,  and  therefore  not  constructively  payment  to 
him  or  his  agent  (/). 

Payment  of  any  rate  or  tax  which  the  tenant  was  compellable  to  Payment  of 
pay,  and  which  he  has  a  right  to  deduct  from  his  rent,  operates  as  a  Taxes, 
payment  pro  tanto  of  the  rent  (in),  and,  it  seems,  may  be  given  in 
evidence  under  a  plea  of  payment  in  the  usual  form,  or  of  payment 
after  action  brought  (as  the  case  may  be)  {n).  But  sometimes  such 
payments  are  pleaded  specially  {o).  Payment  of  a  rate  or  tax  to 
which  the  landlord  or  his  tenant  were  not  legally  liable  is  no  defence 
•pro  tanto  (p).  So  with  respect  to  rates  and  taxes  which  the  tenant 
has  no  right  to  deduct  from  his  rent.  Sometimes  the  tenant  is  en- 
titled to  deduct  only  part  of  the  rate  or  tax  paid,  in  such  proportion 
as  the  rent  bears  to  the  improved  value  of  the  premises  (g'). 

The  respective  agents  for  the  plaintiff  and  defendant  always  were  Evidence  of 
competent  witnesses  on  either  side  to  prove  or  disprove  the  payment     ^^"  ®* 
and  their  authority,  &c.  (r). 

A  receipt  is  good  prima  facie  evidence  of  payment  as  against  the  Receipts, 
party  by  whom  or  on  whose   behalf  it  was  given,  and  all  persons 
claiming  through  or  under  him,  provided  it  be  properly  stamped  (s), 
and  the  agent's  authority  (when  signed  by  him)  be  proved.     The 
proper  stamp   is  one  penny  {t).     But  a   receipt  is  only  prima  facie 

(^)  Pope  V.  Biggs,  9  B.  &  C.  21-5  ;  4  M.  8  Scott,  N.  R.  104 ;  2  D.  &  L.  66. 

&  K.  193  J  Johnson  v.  Jones,  9  A.  &  E.  809;  (m)  Ante,  437. 

1   P.  &   D.   651  ;     Waddilove  v.   Burnett,  2  (n)  Lohlmn  v.  Cook,  3  H.  &  N.  238. 

Bing.   N.  C.  538;  2  ScoU,  763;  4   Dowl.  (o)   Ante,  436,  437. 

347;    IVIdtmore  v.   IValker,  2  C.  &  K.  615.  {p)  Lohlxm  v.  Cook,  3  II.  &  N.  238. 

(h)  Sharp  V.   Key,   8   M.   &   W.   379;     9  (q)  Ante,  433,  435. 

Dowl.  770  ;    Lloyd  V.  Davies,  2  Excli.  103  ;  (r)   Bowers  v.  Evans,  I  M.  &  W.  214. 

ante,  677.  (s)  Lucas  v.  Jours,  5  Q.  B.  949  ;    Lhing- 

(«)  Per  Best,  C.  J.,  in  Career  V.  Career,  5  stone   v.    Whiting,   15  Q.   B.   722;    Birt    v. 

B'ng-  '^09.  Leigh,  14  M.  &  W.  177. 

(fe)   Whit  more  V.  Walker,  2  C.  &  K.  615  ;  (O   16  &   17   Vict.  c.  59  ;    Ros.  Ev.  211 

Taylor  v.  Zamirn,  6  Taunt.  524.  (lOth  ed.) 

{1}  Boodle  V.  Campbell,  7  M.  &  G.  386  ; 
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Chap.  XVIII.  evidence,  in  answer  to  which  the  plaintiff  may  show  that  it  was 
^^'^^'  ^'  obtained  by  misrepresentation,  or  by  fraud  and  collusion,  without  any 
money  being  actually  paid  (w).  Even  a  receipt  in  full  of  all  demands 
written  on  a  ten  shilling-  stamp  is  only  prima  facie  evidence  of  pay- 
ment, and  may  be  rebutted  by  proof  that  no  money  was  actually 
paid  (or).  The  production  of  a  receipt  for  rent  due  on  a  particular 
day,  affords  prima  facie  evidence  that  all  previous  arrears  have  been 
paid  iy).  But  such  presumptive  evidence  may  be  rebutted  by  positive 
proof  to  the  contrary.  The  principle  is,  that  a  receipt  amounts  to  an 
admission  by  the  person  who  made  it;  but  it  is  not  conclusive,  except 
as  to  any  person  who  may  have  been  induced  by  it  to  alter  his  con- 
dition {z).  A  receipt  not  duly  stamped  may  be  looked  at  by  a  witness 
to  refresh  his  memory  as  to  a  payment  which  he  had  forgotten  (a). 
And  sometimes  it  may  be  read  to  the  jury,  but  not  as  a  receipt  or  as 
evidence  of  payment  ih). 


Unstamped 
Receipts. 


Set-ofiF. 


P 


(e)  Set-off. 

The  defendant  may  plead  a  set-off  to  all  or  part  of  a  count  for 
use  and  occupation  (c).  Proof  of  payment  to  the  plaintiff  will  not 
support  a  plea  of  set-off  ((f).  But  an  amendment  would  probably  be 
permitted. 


(f)  Tender. 

Tender.  The  defendant  may  plead  a  tender  of  all  or  any  separable  part  of  j 

the  rent  or  sum  claimed,  and  pay  the  amount  into  court  upon  such 
plea  (e).  The  essence  of  this  plea  is,  that  the  defendant  was  ready 
and  willing  to  pay  the  money  when  it  became  due  and  ever  since 
{toujours  prist)  (/).  Where  the  rent  is  payable  on  a  certain  day,  the 
amount  must  be  tendered  on  that  day,  and  not  afterwards  {g).  But  it 
seems  that  in  such  case  the  plaintiff  must  reply  specially  (A).  Where 
no  tender  was  duly  made  the  defendant  should  pay  money  into  coart 
on  an  ordinary  plea  of  payment  into  court ;  upon  w^hich  he  will  be 
liable  to  the  costs  {i). 


(u)  Benson  v.  Bennett,  1  Camp.  393,  n. ; 
Skaife  v.  Jackson,  3  B.  &  C.  421  ;  Farrar  v. 
Hutchinson,  9  A.  &  E.  641  ;  Vandeleur  v. 
Blagrove,  6  Beav.  565. 

(j)  Foster  v.  Dawber,  6  Exch.  839. 

{y)  Ros.  Ev.  26  (10th  ed.). 

(2)  Graves  v.  Key,  3  B.  &  Adol.  313, 
318;  Straten\.IiastaU,2l:.'R.ZQQ;  Wyatt 
V.  The  Marquis  of  Hertford,  3  East,  147  ; 
Heme  v.  Rogers,  9  B.  &  C.  586  ;  Phillips  v. 
Ifarren,  14  M.  &  W.  379. 

(a)  Maughan  v.  Hubbard,  8  B.  &  C.  14  ; 
Trentham  v.  Deverill,  3  Bing.  N.  C.  397  ; 
Ramberl  v.  Cohen,  4  Esp.  213. 

{b)  Brookes  v.   Davies,  2  C.  &  P.   186; 


Livingstone  v.  Whiting,  15  Q.  B.  722. 

(c)  Morrison  v.  Chadwick,  7  C.  B.  271  (5th 
plea);  6  D.  &  L.  567;  Bullen  &  L.  PI. 
399. 

(d)  Linley  v.  Polden,  3  Dowl.  780. 

(e)  See  the  form;  Bullen  &  L.  PI.  407; 
post.  Chap.  XXX. 

(/)  Hume  V.  Peploe,  8  East,  1 68  ;  Pookr 
Tumbridge,  2  M.  &  W.  223;  Dixon  v 
Clarke,  5  C.  B.  365,  379  ;  Dobie  v.  I.arkau 
10  Exch.  776. 

(g)  Id.;  ante,  651. 

(/i)  Smith  V.  Manners,  28  L;  J.,  C.  P.  220 
Bullen  &  L.  PI.  408. 

(0  Post,  700,  701. 
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(g)  Satisfaction  under  a  Prior  Distress.  Sect.  5. 

It  is  a  good  plea  that  the  rent  sought  to  be  recovered  has  been  pHoTD^nresT 
levied  under  a  previous  distress  by  the  plaintiff,  whereby  the  rent  was  f^""  ^^  same 
satisfied  (k).  But  the  plea  must  allege  that  the  rent  was  thereby 
satisfied,  and  not  merely  that  the  plaintiff  distrained  goods  of  suf- 
ficient value  to  satisfy  the  rent  and  the  expenses  of  the  distress  (l). 
If  the  landlord  distrained  goods  of  sufficient  value  to  satisfy  the  rent 
and  expenses,  but  sold  them  at  too  low  a  rate,  so  that  the  whole  rent 
was  not  actually  satisfied  out  of  the  proceeds,  the  tenant's  remedy  is 
by  action  on  the  case  for  not  selling  the  distress  for  the  best  price  (/»). 
But  such  a  distress  will  not  afford  a  defence  to  a  subsequent  action  to 
recover  the  unsatisfied  balance  of  the  rent  {m).  In  an  action  for  use 
and  occupation  the  defendant  pleaded  that  the  plaintiff  wrongfully 
seized  and  detained  as  a  distress  for  rent  certain  soods  of  the  de- 
fendant  of  sufficient  value  to  pay  the  rent  and  costs;  that  it  was  then 
agreed  that  the  plaintiff  should  retain  them  in  satisfaction  of  the  rent, 
and  that  he  did  accordingly  retain  them.  The  plaintiff  replied  by 
traversing  the  seizure  of  goods  of  sufiicient  value :  held,  that  the  plea 
showed  a  good  accord  and  satisfaction,  and  that  the  replication  was 
bad  for  traversing  mere  inducement  to  the  alleged  acceptance  in  satis- 
faction (»). 

(h)  Bankruptcy. 

If  the  defendant  has  become  a  banknipt  after  the  rent  claimed  be-  Bankruptcy  of 

jame  due,  and  has  obtained  an  order  of  discharg-e  which  took  effect 

before  the  commencement  of  the  action,  he  may  plead  in  general  that 

the  cause  of  action  accrued  before  he  became  bankrupt,  and  may 

i^ive  the  Bankruptcy  Act  and  any  special  matter  in  evidence,  and  the 

lorder  of  discharge  will  be  sufficient  evidence  of  the  bankruptcy  and 

the  proceedings  precedent  to  the  order  of  discharge  (o).     If  the  order 

pf  discharge  did  not  "take  effect"  before  the  commencement  of  the 

jaction  the   defendant  should  plead  his  bankruptcy  specially  (setting 

Dut  all  the  proceedings)  either  in  bar  of  the  further  maintenance  of 

the  action,  or  showing  that  the  matter  of  defence  arose  "  after  the 

last  pleading"  as  the  case  may  require  (p).     If  necessary  to  prevent 

a  judgment  being  signed,  the  defendant   should   plead  as  to  £  

parcel,  <fcc.,  his  bankruptcy  in  the  general  form  above  mentioned  (with 
proper  pleas  to  the  residue),  and  when  the  order  of  discharge  takes 

effect,  plead  to  the  same  sum  of  £  parcel,  kc,  his  bankruptcy 

specially  setting  out  all  the  proceedings,  and  showing  that  the  matter 
't  defence  arose  after  the  last  pleading. 

*)  Arch.  L.  &  T.157;  Rastall's  Entries,  Cm)  Efford  v.  Burgess,  1  Moo.  &  R.  23. 

'  a  (Ed.  lo9G).  („)  Jones  v.  Sawkins,  b  C.  B.  U2  ;  5  D. 

/)  Lear  v.  Edmonds,   1   B.  &   A.    157;  &  L.  353. 

S.  C.  nom.  Deare  v.  Edmunds,  2  Chit.  3Ul ;  (o)  24  &  25  VicL  c.  1-34,  s.  161. 

,ji«M  V.  ffright,  1  D.  &  R.  391.         -  (;>)  Bullen  &  L.  PI.  297—299. 
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Chap.  X\III.       The  defendant  may  plead  tliat  before  the  rent  sought  to  be  recovered 

^^J:J^ —  accrued  due  he  became  a  bankrujit  (setting  out  the  proceedings  specially), 

Delivery  up  of  ^nd  that  his  assignees  declined  to  take  the  lease  or  agreement  for  a 

Bankrupt.         lease  whereof  he  had  notice,  and  that  icitlibi  fourteen  daijs  after  such 

notice  he  delivered  uj)  the  lease  or  agreement  to  the  plaintiff  who  was 

then  entitled  to  the  rent (7).     Unless  the  lease   or  agreement  be  so 

delivered  up  the  bankrujjt  will  continue  liable  to  the  rent,  &c.  (/). 


(i)  Illecjalltij.  i 

Illegality.  The  defence  of  illegality  must  be  specially  pleaded  (s).     It  con- 

fesses the  contract  as  alleged,  but  shows  that  it  was  invalid  and  insuf- 
ficient in  law  to  support  an  action.  Thus,  where  the  premises  arc 
knowingly  let  contrary  to  the  Public  Health  Act,  1848  {t),  or  for  the 
purpose  of  carrying  on  therein  a  trade  prohibited  by  statute  {u) ;  01 
to  a  woman  for  the  purpose  of  prostitution  {x) ;  or  where  she  is  know- 
ingly permitted  to  continue  in  and  use  them  for  that  purpose  {y) 
But  if  lodgings  be  let  to  a  known  ])rostitute,  who  receives  her  visitor,' 
elsewhere,  the  rent  may  be  recovered  {z). 

(j)  Payment  into  Court.  g.    1 

Whenever  the  defendant  has  no  defence  whatever  to  the  plaintiff' 
claim  or  to  some  part  thereof,  he  should  plead  payment  into  court  c 
a  sufficient  sum  to  cover  that  part  of  the  demand  to  which  the  plea  i 
Effect  of  such    pleaded  (a).     Such  plea  admits  the  contract  as  stated  in  the  declara 
tion  (b) ;  but  if  the  declaration  be  in  the  general  form,  viz.,  "  for  th 
defendant's  use   by  the  plaintiff's  permission  of  messuages  and  land 
of  the  plaintiff;"  the  plea  admits  only  that  the  defendant  is  indebte 
to  the  plaintiff  in  the  sum  paid  into  court  (but  no  more)  under  sort 
express  or  implied  demise  or  demises,  of  some  premises  of  the  natui 
mentioned  in  the  declaration.     But  it  does  not  admit  any  particul; 
demise,  nor  the  occupation  by  the  plaintiff's  permission  of  any  pa 
ticular  tenements  (unless  they  are  so  described  in  the  declaration  5 
to  identify  them) :  nor  can  the   admission  contained   in  the  plea  1 
coupled  with  the  particulars  of  demand  or  other  evidence,  so  as  1 
make  it  apply  to  any  particular  demise,  or   to   any  particular  ten' 
ments  (c). 


Payment  into 
Court. 


Plea  as  an  Ad 
mission 


(7)  12  &  13  Vict.  c.  106,  s.  145;  Slack 
V.  Sharp,  8  A.  &  E.  306  ;   3  N.  &  P.  390. 

(?•)  Boot  V.  IVilson,  8  East,  311  ;  and  see 
Hopkins  V.  Thomas,  7  C.  B.,  N.  S.  711  ;  Pars- 
low  V.  Dearlove,  4  East,  438. 

(i)  Reg.  PI.,  II.  T.,  1853,  No.  8. 

(0  11  &  12  Vict.  c.  63,  s.  67. 

(m)  Gas  Lii^ht  Co.  v.  Turner  (in  error),  0 
Bii)g.  N.  C.  324. 

(x)  Girnrdy  v.  Richardson,  1  Esp.  13  ; 
Crisp  V.  Churchill,  cited  1  Bos.  &  P.  340 ; 
Howard  V,  Hodges,  1  Selw.  N.  P.  68  (12th 
ed.). 


(tj)  Jennings  v,  Throgmorton,  Ry.  &  Mi 
251. 

(z)  Applcton  V.  Camphcll,  2  C.  &  P.  31 
Crisp  V.  Churchill,  cited  1  Bos.  &  P.  310. 

(a)  Lambert  v.  Norris,  2  M.  &  W,  33 
Burn  V    Phelps,  2  Stark.  94. 

(b)  Dolby  V.  lies,  11  A.  &  E.  335;  3 
&  D.  287. 

(c)  Booth  V.  Howard,  5  Dowl.  438  ;  C 
V.  Harris,  5  M.  &  G.  573  ;  Kingham  v.  i 
bins,  5  M.  &  W.  94  ;  7  Dowl.  352;  Seai 
V.  Benedict,  5  Bing.  28;  2  Moo.  &  P.  C 
Meager  v.  Smith,  4  B.  &  Add.  673 ;   IN 


USE  AND  OCCUPATION.  701 

If  the  money  be  not  paid   into   court  as  mentioned  in  the  plea,  Chap.  XVIII. 

the   plaintiff  should   treat  the  plea   as   a  nullity  and  sign  judgment  ^f^lj — 

as  for  want  of  a  plea  to  that  part  after  the  time  for  pleading  has  ^^P[i^'"**p,"'^ 
elapsed  (</).  The  plaintiff  cannot  demur  to  a  plea  of  payment  into  of  Payment 
court  pleaded  pursuant  to  15  &  1 6  Vict.  c.  76,  s.  71  (e).  He  may  reply  ^"'°  ^°""- 
by  accepting  the  sum  paid  into  court  in  full  satisfaction  and  discharge 
of  the  causes  of  action  in  respect  of  which  it  has  been  paid  in  ;  or, 
that  the  sum  paid  into  court  is  not  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  to  which  the  plea  is  pleaded  (/). 
He  cannot  generally  reply  that  the  sum  paid  in  as  to  part  is  not 
sufficient  to  satisfy  that  part{g).  If  he  does  not  wish  to  proceed  for 
more,  he  should  enter  a  nolle  prosequi  as  to  the  residue :  if  he  pro- 
ceeds for  more,  the  taxation  of  costs  must  stand  over  until  the  costs 
of  the  cause  are  taxed.  If  he  accepts  the  sum  paid  in  and  does  not 
proceed  for  more  he  may  immediately  after  replication  tax  his  costs, 
and,  in  case  of  nonpayment  thereof  within  forty-eight  hours,  sign 
judgment  for  his  costs  of  suit  so  taxed  (li).  He  will  be  entitled  to 
such  costs,  notwithstanding  the  sura  paid  into  court  and  accepted  in 
full  satisfaction  and  discharge  is  under  20Z.  (z).  The  stat.  19  &:  20 
Vict.  c.  108,  seems  to  have  made  no  alteration  in  this  respect. 


Sect.  6. — Evidence  for  Plaintiff. 

The  evidence  for  the  plaintiff  will  of  course  depend  upon  the  pleas  under  Special 
and  issues  joined,  and  the  questions   thereby  raised.     The  evidence  P'^^^- 
as  between   particular  parties  (k),   and    under  other   pleas   than   the 
general  issue  {I),  has  been  already  sufficiently  noticed. 

(a)  Proof  of  the  Tenancy. 
Supposing  the  defendant  to  plead  that  he  "  never  was  indebted  "  u^dgr  the 
as  alleged,  the  plaintiff  must  prove  that  the  defendant  "occupied"  or  General  Issue. 
"held"  the  premises  as  his  tenant  or  by  his  permission  or  sufferance, 
during  the  time  when  the  rent  claimed  accrued  due  (m).     Also  the 
agreed  amount  of  rent  (if  any),  or  the  value  of  the  defendant's  occu- 
pation of  the  premises  (w). 

The  lease  must  not  be  under  seal,  otherwise  this  form  of  action  i.  Tiie  Te- 
nancy. 

M.  449;   Kennedy  v.  Withers,  3  B.  &  Ailol.  (I)  Chambers   v.    Uites,   24   L.  J.,  Q.    B. 

767;   Tatlersall  v.  Parkinson,  16  M.  &  W.  267. 

752 ;  4  D.  &  L.  522,  527-  {k)  Ante,  668—687. 

(rf)  1  Chit.  Arch.  TJl  (11th  ed.);  2  Id.  (/)  Ante,  693—700. 

1362.  (w)  Hyde  v.  Moakes,  5  C.  &  P.  42  ;   Sul- 

I      («)   Thompson  v.  Shepherd,  4  E.  &  B.  53.  Uvan   v.   Jones,  3    C.   &    P.    579  ;     Levi    v. 

I      (/)  15  &  16  Vict  c.  76,  s.  73  ;  BuUen  &  Lewis,  6  C.  B.,  N.  S.  766  ;  9   Id.  872  ;  30 

L.  Pi.  392,  457;   2  Chit.  Arch.  1355  (11th  L.  J.,  C.  P.  141. 

,  ed.).  (tj)  Ros.  Ev.  251  (lOih  ed.) ;  Arch.  L.  & 

(g)  Grimsley  v.  Parker,  3  Exch.  610.  T.  154. 
(A)  15  &  16  Vict.  c.  76,  s.  73. 
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CiiAP.   XVIII. 
Sect.  6. 


Agreement  for 
Lfasc. 


Counterpart 
Lease. 


Oral  admis- 
sions. 


Occupation 
and  Payment 
ol'  Rent. 


cannot  be  supported  (o) :  unless  indeed  the  lease  was  executed  merely 
as  an  escrow,  to  take  etJect  as  a  lease  upon  an  event  which  had  not 
happened  when  the  rent  claimed  became  due  (p) :  or  the  lease  has 
not  been  executed   by  all  the  lessors,  although  the  defendant  has 
entered    and    occupied  under  it  (9).     It  is  no  objection  to   a  mere 
agreement  for  a  lease  that  it  is  under  seal,  because  the  tenancy  ir 
respect  whereof  the  rent  becomes  payable  is  created  by  the  entry  o 
the  defendant  with  the  permission  of  the  plaintiff,  and  not  by  th(| 
deed(r).     Although  an  agreement  for  a  lease  be  void  as  to  the  tern 
of  years  therein  mentioned  (s),  yet  if  the  defendant  occupy  under  it 
it  may  be  used  as  evidence  of  the  amount  of  rent  to  be  paid  by  him 
and  of  the  times  of  payment  {t).     A  parol  lease  conveying  all  tin 
residue  of  a  term  (less  than  three  years)  and  intended  to  create  tlii 
relation  of  landlord  and  tenant,  will  sustain  this  action,  although  m 
reversion  be  left  in  the  plaintiff,  and  he  could  not  distrain  (m).     I 
counterpart  of  a  lease  is  admissible  in  evidence  against  the  lessee,  o; 
any  person  claiming  through  or  under  him,  without  any  notice  t 
produce  the  lease  (ar).     The  reason  is,  that  such  counterpart  is  primar 
evidence  of  the  contents  of  the  lease,  being  an  admission  thereof  unde 
the  lessee's  hand  and  seal(z/).     Even  an  oral  admission  of  the  cor 
tents  of  a  deed  amounts  to  primary   evidence  of  such  contents  a 
against  the  person  making  the  admission  (z).     An  admission  of  th 
tenancy  by  the  defendant,  and  of  the  amount  of  rent  payable  by  hin 
will  be  sufficient  evidence  thereof  against  him  (a).     Evidence  that  th 
defendant  has  actually  occupied  the  premises,  and  has  on  one  or  moi 
occasions  paid  rent  to  the  plaintiff  in  respect  thereof,  will  be  prim 
facie  sufficient.     Payment  of  rent  is  a  sufficient  recognition  of  th 
landlord's  title  to  support  an  action  for  use  and  occupation,  althoug 
it  appear  upon  the   evidence  on  the    part  of  the  plaintiff  that  tl: 
defendant  originally  came  in  under  another  person,  or  that  the  plainti 
has  only  an  equitable  estate  (Z»).     If  necessary  the  plaintiff  may  befo: 
the  trial  obtain  an  inspection  of  the  receipts  for  rent  in  defendani 


(0)  11  Geo.  2,  c.  19,  s.  14;  ante,  664  ; 
Beverley  v.  The  Lincoln  Gas  Light  and  Coke 
Co.,  6  A.  &  E.  840  ;  Gibson  v.  Kirk,  1  Q.  B. 
850,  853 ;   1  G.  &  D.  252. 

(}))  Gudgen  v.  Bessel,  6  E.  &  B.  986  ; 
Milkrshij,  V.  Brooks,  5  H.  &  N.  797  ;  29 
L.  J.,  Exch.  309. 

(q)  Pitman  v.  Woodbury,  3  Excli.  4  ;  Swat- 
man  V.  Ambler,  8  Exch.  72. 

(r)  Elliott,  Exor.,  <J-c.  v.  Rogers,  4  Esp. 
59  ;  The  Marquis  of  Camden  v.  Batterbury, 
5  C.    B.,  N.  S.  808  ;  7  Id.  864;  28  L.  J., 

C.  F.  335. 

(s)  8  &  9  Vict.  c.  106,  s.  3. 

(t)  De  Medina  v.  Poison,  Holt,  N.  P.  C. 
47  ;  Viscount  Down  v.  Thompson,  9  Q.  B. 
1044;    Collett   V.   Curling,  10  Q.  B.  785;  5 

D.  &  L.  605. 


(«)  Pollock  V.  Stacii,  9  Q.  B.  1035. 

(.1)  Burleigh  v.  Sl'ibbs,  5  T.  R.  465;  71 
d.  West  V.  Davis,  7  East,  363  ;  Houghton 
Kceni^,  18  C.  B.  235;  Homes  v.  Pearce 
F.  &  F.  283. 

(y)  Cole  Ejec.  158. 

( z )  Slatterie  v.  Pooley,  6  M.  &  W.  66 
Howard  v.  Smith,  3  M.  '&  G.  254;  3  Sec 
N.  R.  574  ;  and  see  Hall  v.  Ball,  3  M.  & 
242  ;  3  Scott,  N.  R.  577  ;   Doe  d.  Gilbert 
Ross,  7  M.  &  W.  102. 

(a)  Arch.  L.  &  T.  153  ;  Pantov  v.  Jon 
3  Camp.  372  ;  Sullivan  v.  Jones,  3  C.  & 
579  ;  Hill  V.  Ramm,  5  M.  &  G.  789;  Clu 
pell  V.  Bray,  6  H.  &  N.  145  (3rd  point) 

(b)  Dolby  V.  lies,  11  A.  &  E.  335;  3 
&  D.  287. 
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possession  (c).     Where  the  defendant  and  his  predecessors  in  estate  chap.  XVIII. 

had  paid  to  the  plaintiffs  and  their  predecessors,  overseers  of  the  poor       ^^^'^-  ^' 

of  the  township  of  S.,  an  annual  sum  of  6/.  145.  8c/.,  expressed  to  be 

for  rent  for  common  lands,  and  it  was  admitted  that  the  defendant 

was  in  possession  of  the  lands  out  of  which  the  rent  issued,  but  they 

were  not  identified,  and  there  was  no  evidence  given  of  their  extent 

or  value,  and  the  defendant  would  not  produce  his  deeds  pursuant  to 

notice :  held,  that  there  was  evidence  on  which  a  jury  might  find  for 

the  plaintiff  on  a  count  for  use  and  occupation  {d). 

Proof  of  a  former  distress  by  the  plaintiff  on  the  defendant's  goods  Prior  Distress, 
on  the  premises  for  rent  then  claimed  to  be  due,  and  which  distress 
was  not  replevied,  is  prima  facie  evidence  of  the  defendant's  tenancy, 
in  an  action  for  subsequent  use  and  occupation  (e).     But  it  is  only 
prima    facie  evidence,   which    may  be    rebutted   by   other  sufficient 
evidence  (y).     A  judgment  in  a  previous  action   for  use  and  occu-  Judgment  in 
pation   between  the   same  parties  is  prima  facie  evidence  that  the  fion^fo"  Use" 
defendant  occupied  by  the  sufferance  of  the  plaintiff:  but  it  is  not  and  Oecupa- 
conclusive,  and  the  jury  ought  to  take  into  their  consideration  all  the 
circumstances   under   which   that  judgment  was   obtained  (^).     The 
correctness  or  validity  of  such  judgment  can  be  questioned  only  upon 
a  writ  of  error  (h).     Parol  evidence  is  admissible  to  show  in  respect 
of  what  premises,  and  for  what  rent,  such  judgment  was  recovered  (i). 
A  previous  judgment  against  A.  and  B.  is  no  evidence  in  another  action 
against  B.  only  for  subsequent  use  and  occupation  {k).    A  notice  to  quit  Notice  to  quit 
given  by  the  defendant  is  admissible  evidence  that  the  defendant  held  fg,^j"ntf 
the  premises  therein  mentioned  as  tenant  thereof  to  the  plaintiff  (/). 

If  there  be  any  lease  {not  under  seal)  or  agreement  in  writing  the  Production  of 
plaintiff  must  produce  it  dull/  stamped  (m),  and  prove  it  in  the  usual  Ao-reement. 
manner  as  part  of  his  case  («),  unless  he  can  manage  to  prove  a  prima 
facie  case  by  a  witness  or  witnesses  who  know  nothing  whatever  of 
any  lease  or  agreement  in  writing  (o).  But  in  such  case  he  must  of 
course  abstain  from  appearing  as  a  witness  on  his  own  behalf.  The 
rule  is,  that  if  it  appear  either  on  the  examination  or  cross-examina- 

(c)  Cijoper  V.  Sanders,  1  F.  &  F.  13.  12  M.  &  W.  316. 

(d)  llurdon   V.  Ilesketh,  4  H.  &  N.   175;  (0  Marston  v.  Dean,  7  C.  &  P.  13. 

28  L.  J.,  Ex.  137  ;  compare  this  case  with  (/«)  Any  agreement  for  a  lease   lor  less 

/fit. -Gen.  V.  Stephens,  6    De  Gex,  M.  &  G.  than  seven  years  in;ide  since  3)d  April,  1  860, 

111  ;  2.'}  L.  J.,  Chan.  888  ;   2  Jur.  N.  S.  ,'Jl.  must  be  stamped  us  a  lease,  and  not  with  a 

(f)  Panlon  \.  Jones,  3  Camp.  372;   Cooper  common  agreement  stamp,  23  Vict.  c.  15. 

V.  Blandy,  1  IJing.  N.  C.  45.  As  to  the  proper  stamps  on  leases,  see  post, 

(/)  Cox\.  Kmght,mC.  B.645;  25  L.  J.,  Chap.  XXVill. 

C.  P.  314.  (n)    Brewer  v.  Palmer,  3  Esp.  213  ;  Rmns- 

ig)  Jones  V.  Reynolds,  7  C.  Sc  P.  3.^5.  bottom  v.  Turibridge,  2  M.  &  S.  434  ;   Rex  v. 

(A)  9  C.    B.  333  ;    Dick  v.    Tolluiusen,  4  Rawdon,  8  B.  &  C.  708;   3    M.  &   R.  42(J  ; 

H.  &  N.  6!),5.  Fenn  d.  Thomas  v.  Griffiths,  C  Bing.  533  ;  4 

(i)  Hitnhin  V.  Campbell,  2  W.  Blac.  827  ;  M.  &  P.  299  ;    Doe  v.  Harvey,  8  Bing.  239  ; 

■5  Wils.  304  ;  Seddon  v.  Tulop,  6  T.  II.  607  ;  1  Moo.  &  Sc.  374. 

Preston  V.  Peeke,  E.,  B.  &  E.  336  ;   28  L.  J.,  (o)  Fry  v.  Chapman,  5  Dowl.  265  ;   Mar- 

Q.  B.  424,  427.  ston  v.  Dean,  7  C.  &  P.  13  ;  iValson  v.  King, 

{k)  Christy  V.  Tancred,  9  M.  &:  W.  438  ;  3  C.  B.  608. 


704 


USE  AND  OCCUPATION. 


Chap.  XVlil.  tion  of  the  plaintiff  or  any  of  his  witnesses  that  there  is  a  written  con- 
^^^^'  ^-       tract  the  plaintiH"  must  produce  it,  properly  stamped,  and  prove  it  in  the 
usual  manner  as  part  of  liis  case  :  but  if  he  can  manage  to  establish 
a  ))iim;i  facie   case  without  showing  that  there  was  any  contract  in 
writing,  and  the  defendant  or  any  of  his  witnesses  prove  that  there 
was  a  contract  in  writing,  the  defendant  must  produce  it,  propei'ly 
stamped,  and  prove  it  in  the  usual  manner  as  part  of  his  case.     Hei 
will  not  be  entitled  to  nonsuit  the  plaintiff  merely  upon  showing  tha<i 
there  was  a  contract  in  writing,  not  produced,  or  not  duly  stamped  (p) 
If  a  lease  or  agreement  in  writing  has  been  prepared,  but  never  exe-[ 
cuted  by  the  defendant,  it  is  not  necessary  to  produce  or  prove  it  (q) 
A  mere  proposal  to  take  premises  upon  certain  terms  and  condition; 
does  not  require  any  stamp,  and  an  oral  acceptance  of  such  proposa 
may  constitute  a  good  demise  (r).     Where  an  oral  proposal  is  assentet 
to  in  writing,  the  latter  must  be  stamped  as  an  agreement  or  lease  {s) 
But  if  an  oral  or  written  proposal  be  accepted  in  writing,  subject  h 
any  new  term,  such  acceptance  amounts  only  to  a  counter-proposal 
and  not  to  an  agreement  (0;  and  therefore  it  does  not  require  an; 
stamp  (m).     It  is  not  a  complete  contract  {x).     Where  in  the  letting  c 
land  to  a  tenant  a  memorandum  was.  drawn  up,  the  terms  of  whicl 
were  that  he  should  on  a  future   day  bring  a  surety  and  sign  th 
agreement,  neither  of  which  he  ever  did  :  held,  that  the  memorandur 
was  a  mere  unaccepted  proposal,  and  need  not  be  produced,  but  tha 
the  terms  of  the  letting  might  be  proved  by  parol  evidence  (?/).     A 
unstamped  memorandum  of  the  terms  of  letting,  made  at  the  tinn 
and  which  was  then  read  over  to  the  parties  and  verbally  assented  t 
by  them,  and  signed  by  the  witness  (but  not  by  either  of  the  parties 
may  be  used  by  the  witness  to  refresh  his  memory  {z)  :  so  may  an 
other  memorandum  made  by  the  witness  himself  at  or  immediate! 
after  the  letting,  and  whilst  the  facts  were  fresh  in  his  memory  {a 
Where  an  oral  agreement  was  made  between  A.  and   B.  that  tl 


(p)  Darner  v.  Langlon,  1  C.  &  P.  168; 
Reed  V.  Deere,  7  B.  &  C.  2G1  ;  2  C.  &  P. 
624  ;  Rex  v.  Mertlujr  Tydvil,  1  B.  &  Ado). 
29  ;  Rex  v.  Padstow,  4  B.  &  Adol.  208  ;  1 
N.  &  M.  9  ;  Fielder  v.  Hay,  6  Bing.  332  ;  3 
M.  &  P.  ()-)9;  4  C.  cS£  P.  61  ;  Stephens  v. 
Pinney,  8  Taunt.  327  ;  Marston  v.  Dean,  7 
C.  &  P.  13. 

{q)  Doe  d.  Bingham  v.  Cartwright,  3  B.  & 
A.  326  ;  Reg.  v.  Inhabitants  of  li'rough,  2  A. 
&  K.  514;  Hawkins  v.  Ifarre,  5  D.  &  R. 
.512  ;  Ti/rwhitt  V.  Lambert,  10  A.&  E.470; 
3  P.  &  D.  676. 

(r)  Drant  v.  Brown,  3  B.  &  C.  665  ;  5  D. 
&  11.  582  ;  and  see  Edgar  v.  Blick,  1  Stark. 
464  ;  FaiiL'hton  v.  Brine,  1  iM.  &  G.  359  ; 
1  Scott.  N.  R.  258;  Vollans  v.  Fletcher,  1 
Exch.  20. 

(i)  Alherstone  v.  Bostock,  2  M.  &  G.  511  ; 
Hegarly  v.  AFilne,  14  C.  B.  627. 


(0  Routledge  v.  Grant,  4  Bing.  653  ;  Ji 
dan  V.  Norton,  4  M.  &  W.  155  ;    Cheveley 
Fuller,  13  C.  B.  122;  Hutchinson  v.  Bowk 
5  M.  &  W.535  ;   Barker  v.  Allan,  5  II.  & 
61,  68. 

(u)  Vollans  v.  Fletcher,  1  Exch.  20  ;  Di 
V.  Andrews,  2  Excli.  290  ;  IVilley  v.  Parro 
3  Exch.  211;  Chaplin  v.  Clarke,  4  Exr 
403;   Moore  v.  Garwood,  4  Excli.  681. 

(x)  Honeynian  v.  Marry att,  6  H.  L.  ( 
112. 

(j/)  Doe  A.  Bingham  v.  Cartwright,  3  B 
A.  326. 

(2)  Lord  Bolton  v.  Tomlin,  5  A.  &  E.  8; 
1  N.  &  P.  247  ;  Doe  d.  Binghntn  v.  Ca 
toright,  3  B.  &  A.  326  ;  Trewhitt  v.  La 
bert,  10  A.  &  E.  470  ;  3  P.  &  D.  676 ;  J 
V.  Inhabitants  of  U'ranch,  2  A.  &  E.  514. 

(a  )  Trewhitt  v.  Lambert,  10  A.  &  E.  4) 
3  P.  &  D.  676. 
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former  should  let  and  tlie  latter  take  certain  premises  upon  the  terms  Chap.  XVif  I. 
and  conditions  contained  in  a  previous  lease  of  the  same  premises  '  ^' 

granted  by  A.  to  C. :  held,  that  in  an  action  by  A.  against  B.  for 
rent  and  non-repair,  the  previous  lease  to  C.  must  he  produced,  and 
could  not  be  read  in  evidence  unless  duly  stamped  (Z>).  So  in  an 
action  on  a  contract  between  outgoing  and  incoming  tenant,  referring 
to  the  lease,  the  lease  must  be  put  in  (c).  If  such  previous  lease  be 
duly  stamped  the  words  of  it  need  not  be  included  in  the  computa- 
tion of  the  length  of  the  subsequent  agreement  {d).  Where  a  tenant 
was  to  hold  land  according  to  certain  rules  in  writing  under  which  a 
former  tenant  held ;  but  the  length  of  his  term  was  agreed  on  orally : 
held,  that,  to  show  the  expiration  of  his  term,  it  was  not  necessary  to 
produce  the  rules  (e). 

(b)   The  Entry  or  Occupation. 

The  plaintiff  must  prove  that  the  defendant  entered  to  take  posses-  Entry  or  Oc- 
sion  as  tenant  under  the  lease  or  agreement  (/) ;  because  a  lessee  who  Oefendaru^ 
has  never  entered  has  a  mere  intei'esse  termini,  but  no  estate,  and  can- 
not be  said  to  "  hold,  occupy  or  enjoy"  the  demised  premises  (g). 
Whether  the  defendant  has  entered  to  take  possession  as  tenant,  or 
for  some  other  collateral  purpose  only,  is  a  question  of  fact  for  the 
jury  {h).  If  a  party  to  whom  a  mining  lease  is  granted  enter  and  dig 
holes  merely  to  ascertain  what  sort  of  a  bargain  he  has  made,  or  is 
about  to  make,  and  has  them  filled  up  again  immediately,  that  does 
not  amount  to  an  entry  to  take  possession  as  tenant  {i).  But  where  a 
party  who  had  agreed  to  rent  a  house  sent  in  a  woman  to  clean  it,  and 
workmen  to  paper  one  of  the  rooms,  that  was  held  sufficient  evidence 
to  go  to  the  jury  of  a  taking  possession  as  tenant  (A).  So  where,  after 
an  agreement  for  a  lease,  the  intended  lessee  entered  and  put  up  a 
board  stating  "  this  house  to  let,  inquire,  &:c." :  held,  that  this  was 
sufficient  evidence  to  go  to  the  jury  of  a  taking  possession  as  tenant  (l). 
If  the  lessee  be  proved  to  have  once  entered  to  take  possession  as  tenant,  Continued 
and  the  term  has  commenced,  he  will  be  deemed  "  to  hold"  durino-  occupation 

.1  .  »  unnecessary. 

tne  contmuance  of  the  term,  and  until  it  be  determined  by  effluxion  of 

time,  notice  to  quit  duly  given,  surrender  by  deed   or  by  act  and 

operation  of  law,  or  in  some  other  legal  manner;  and  that  whether  he 

(6)  Turner  v.  Power,  7  B.  &  C.   625  ;    1  (f)    ]Voolley  v.  WatUns,  7  C.  &  P.   610; 

Moo.  &  M.  131  ;    Wallis  v.  Broadbent,  4  A.  Junes  v.  Retinoids,  Id.  335. 

«  E.  877  ;    The  Drury  Lane  Theatre  Co.    v.  (g)  Edge  v.  Strafford,  1  C.  &  J.  391,  398  ; 

Chapman,!  C,  &K.  14;   Parmiter  v.  Par-  Lowe    v.    Ross,    5    Exch.    553;     Toivne    v. 

miter  30  L.  J.,  Chan.  508.  D' Heinrich,  13  C.B.S92;  22  L.  J.,  C.  P.  219; 

(c)   Tannery.  fVashbourne.l  F.  &  F.  330  ;  ante,  678. 

Messent    v.  Reynolds,   3   C.    B.    194;  Lord  (h)   Ante,  678(rt). 

Hood  V.  Kendall,  17  C.  B.  260.  (i)  Jones  v.  Retinoids,  7  C.  &  P.  335. 

(rf)  13  &  14  Vict.  c.  97,  s.  11.  (A-)  Smith  v.  fivoart,  2  M.  &  G.  841  ;  3 

(e)  Hey  V.  Moorhonse,  6  Bing.  N.  C.  52;  Scott,  N.  R.  172. 

0  ocott,  1.56  ;  and  see  HalUfax  v.  Chambers,  (I)  Sullivan  v.  Jones,  3  C.  &  P.  579. 
♦  M.  &  W.  662  ;  7  Dowl.  342. 
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Chap.  XVHI.  continue  "to   occupy"  by  himself  or  his  under-tenants,  or  not(7«). 

'— —  The  words  of  the  stat.  11  Geo.  2,  c.  19,  s.  14  (n),  are  in  the  alterna- 
tive "  held  or  occujned" — "held  or  enjoyed."  Therefore,  afte?-  entryA 
a  constructive  holding  as  tenant  is  sufficient,  without  actual  occupa-i 
lion  or  enjoyment  (o).  But  it  would  be  a  misdirection  to  tell  the  jury: 
that  a  constructive  occupation  is  sufficient  before  an  actual  entry  to 
take  possession,  and  without  explaining  the  meaning  of  a  "  construe- 

Occupation  by  tivc  occupation"  {p).     Notwithstanding  a  lessee  has  underlet  the  pre-| 

tTiiant!  '^^'         mises,  he  may  be  sued  for  the  use  and  occupation  of  them :  for  h(i 
holds  as  tenant  and  occupies  by  his  under-tenant  {q).     Unless,  indeed 
it  has  been  agreed  with  the  mutual  consent  of  all  parties  that  thi; 
plaintiff  shall  accept  the  under-tenant  as  his  tenant  and  exonerate  thij 
lessee  (r).     In  such  case  the   action   should   be  against  the  under 
tenant  (s).     When  an  under-tenant  holds  over  after  the  end  of  his  term 
and  the  title  of  his  immediate  lessor  expires  at  the  same  time,  bu 
there  are  negociations  with  the  superior  landlord  for  a  renewal,  it  is 
question  for  the  jury  to  whom  the  under-tenant  is  liable  for  the  subsc 
quent  rent  {t). 

If  the  defendant  be  sought  to  be  charged  as  assignee  during  a  ten 
granted  to  another  person,  there  must  be  evidence  from  which  thl 
jury  may  find  the  defendant  to  be  an  assignee,  and  not  merely 
under-tenant  (u).  Also  that  the  defendant  has  entered  to  take  posse 
sion  {x).  Whether  he  has  entered  to  take  possession  as  assignee,  (I 
merely  for  some  collateral  purpose,  is  a  question  of  fact  for  the  jury  (^J 
After  the  assignee  of  a  term  has  assigned  over,  he  is  not  liable  ffj 
subsequent  use  and  occupation  {z). 


Assignment  of 
Term  to  De- 
fendant. 


The  Amount 
of  Debt  or 
Damages. 


(c)  Amount  of  Debt  or  Damages. 

Unless  the  plaintiff  prove  some  express  lease  (not  under  seal) 
agreement  for  a  lease  or  tenancy  at  a  fixed  rent,  he  should  prove  tJ 
value  of  the   defendant's   occupation    during  the   period   in   respfl 
whereof  the  rent  or  reasonable  satisfaction  is  claimed  (a). 


{m)  Bishop  V.  Howard,  2  B.  &  C.  100  ; 
Berny  v.  Lindley,  3  M,  &  G.  498  ;  Bessell  v. 
Landsherg,  7  Q.  B.  638  ;  Caniian  v.  Hartley, 
9  C.  B.  634;   19  L.  J.,  C.  P.  323. 

(«)  Ante,  664. 

(o)  Phiero  V.  Judson,6  Bing.  206,  211  ;  3 
M.  &:  P.  497  ;  Jones  v.  Kei/>inlds,  7  C.  &  P. 
335;  Smilh  v.  Twourt,  2  M.  &  G.  8H  ;  3 
Scott,  N.  R.  172  ;   Atkins  v.  Humphrey,  2  C. 

B.  654  ;  3  D.  &  L.  612  ;  Pollock  v.  Starey, 
9  Q.  B.  1033;  Cimnan  v.  Hartley,  9  C.  B. 
634;   19  L.  J.,  C.  P.  323. 

(p)  Towne  v.  D'Heinrich,  13  C.  B.  892; 
22  L.  J.,  C.  P.  219. 

iq)  Bull  V.  Stihbs,  8  T.  R.  327  ;  fVaring  v. 
King,  8   M.  &   W.  571 ;   Hyde  v.  Moahes,  5 

C.  &  P.  42 ;    Gregory  v.  Biidcock,  2  Smith, 

(r)    Thomas    V.    Cook,    2    B.    &    A.    119; 


Walls  V.  Atchson,  3    Ring.  462  ;    //a«| 
Burgess,  5  B.   &   C.   332;   8  D.  &  R. 
Dawson  v.  Lamb,  3  C.  &  K.  269  ;  ante,  61 

(*)  Phipps  V.  Sculthorpe,  1  B.  &  A.  50| 

(0   Levi  V.  Lewis,  6  C.  B.,  N.   S.  766 
Id.  872;  30  L.  .1.,  C.  P.  141. 

{u)  Hyde  V.  Moukcs,  5  C.  &  P.  42. 

\x)  tiotv  V.  Kennett,  3  A.  &  £.659  6 
N.  &  M.  1,  recognized  by  Parke,  B.  n 
Lowe  V.  Ross,  5  Exch.  556  ;  Clarke  v.  ff  i, 
1  C,  M.  &  R.  29. 

(y)  Sullivan  v.  Jones,  3  C.  &  P.  I  'i 
Junes  V.  Reynolds,  7  C.  &  P.  335  ;  Hou  I- 
Kennelt,  3  A.  &  E.  659 ;.  5  N.  &  M  ; 
ante,  678  (a). 

{z)  The  Marquis  of  Camden  v.  Batterl  y, 
5  C.  B.,  N.  S.  808  ;"7  Id.  864;  28  L.  J - 
P.  335. 

(a)  Vide  Sect.  8,  post,  713. 


L' 


USE  AND  OCCUPATION.  707 

If  the  tenancy  was  subject  to  any  condition  precedent  to  be  per-  Chap,  xviii. 
formed  by  the  plaintiff,  ex.  gr.,  the  doing  of  certain  repairs,  or  furnish-       ^'^f^'^-  6- 
ing  the  house  in  a  particular  manner,  or  the  like,  the  plaintiff  should  Performance 
prove  the  performance  of  such  condition  precedent :  otherwise  he  will  precedent.""^ 
not  be  entitled  to  recover  the  full  rent  as  agreed,  but  only  so  much  as 
the  occupation  of  them  may  be  reasonably  worth  {b).     He  could  not 
lawfully  distrain  for  the  agreed  rent,  that  being  payable  only  condi- 
tionally, and  the  condition  not  having  been  performed  (c). 


Sect.  7. — Evidence  for  Defendant. 

Whatever  the  plaintiff  must  prove  under  a  plea  of  "  never  indebted,"  Under  the 
the  defendant  may  dispute  and  disprove  under  that  plea.  General  Issue. 

He  may  prove  that  there  was  a  demise  by  deed,  under  which  he  oc-  a  Demise  by 
copied  the  premises  during  the  period  when  the  rent  claimed  accrued  '^"'^* 
due.     Such  evidence  shows  that  the  plaintiff's  remedy  (if  any)  is  by 
action  of  debt  or  covenant  ybr  the  rent,  but  not  an  action  for  use  and 
occupation,  11  Geo.  2,  c.  19,  s.  14  (c?).     If,  however,  the   lease  was 
executed  merely  as  an  escrow  (e),  or  was  never  executed  by  all  the 
lessors  {f) ;  it  will  not  be  sufficient  to  defeat  the  action.     So  a  mere 
agreement  under  seal  will  not  be  sufficient,  because  the  tenancy  is 
created  by  the  entry  of  the  defendant  by  permission  of  the  plaintiff, 
and  not  by  the  deed(^).     Where  the  contract  is  void  for  fraud,  no 
promise  to  pay  for  use  and  occupation  can  be  implied  (/i).     The  de-  A  written  De- 
fendant may  (if  he  can),  by  cross-examination  of  the  plaintiff  or  any  juced. 
of  his  witnesses,  prove  that  there  was  a  lease  or  agreement  in  writing 
(not  produced)   and    then   require    the   plaintiff  to   produce  it  duly 
stamped,  and  to  prove  it  in  the  usual  manner  (i).    But  if  the  plaintiff's 
witnesses  prove  a  prima  facie  case,  and  know  nothing  of  any  lease  or 
agreement  in  writing,  the  defendant,  if  he  wishes  to  rely  on  a  lease  or 
agreement  in  writing,  must  produce  it  duly  stamped,  and  prove  it  in 
the  usual  way  as  part  of  his  case  {k). 

The  defendant  may  (if  he  can)  prove  that  he  never  entered  to  take  No  Entry  by 
possession  as  lessee  or  tenant ;  and  that  his  entry  (if  any)  was  merely 
for  some  collateral  purpose ;  such  evidence,  if  sufficient  to  satisfy  the 
jury,  proves  that  he  did  not  "  hold,  occupy  or  enjoy"  the  premises  as 
alleged  (l).     But  after  a  lessee  has  once  enterecf  to  take  possession  as 

{b)  Smith    V.   Eldridge,    15    C.    B.    23G ;  J.,  Exch.  369. 

Smith  V.  Twoart,  2  M.  &  G.  841;   3  Scott,  (/)   Pitman    v.    Woodbury,    3    Exch.    4; 

N.  R.  172.  Sivatman  v.  Ainhhr,  8  Exch.  72. 

(c)  Michelen  v.    Wallace,  7  A.  &  E.  54,  (g)  Elliott,  Exor.  Sfc,  v.   Rogers,  4  Esp. 

n.(b).  59  ;  The  Marquis  of  Cnmden  v.  Bntterbury,  5 


Id)  Ante,  666;    Beverley  v.    The  Lincoln 
f!as   Light  and  Coke   Co.,  6  A.  &    E.   840 ; 


C.  B.,  N.  S.  808;   7   Id.  864;   28  L.  J.,  C. 
P.  335. 


fjibton  V.  Kirk,  1   Q.  B.  850,  853  ;    1   G.  &  (/()   Day  v.  Cracknell,  1  F.  &  F.  59. 

t>-  252.  (,)  Ante,  703,  704. 

(«■)    Gudgen   V.  Besset,  6  E.  &    B.   986;  (k)  Ante,  704. 

Millership  V.  Brookes,  5  H.  &  N.  797  ;  29  L.  \l)  Ante,  667,  678. 


zz2 


708 


USE  AND  OCCrrATION. 


Chap.  XVIII 
Sect.  7. 


No  Entry  by 
Assignee  of 
the  Term. 


No  complete 

substituted 

Tenancy. 


Occupation  as 
an  intended 
Purchaser. 


The  like  for  a 
Term. 


Occnpation  as 
a  Vendor. 


Occupation  as 
Tenant  to 
another, 

or  as  a  mere 
Trespasser. 


tenant  his  liability  to  an  action  for  use  and  occupation  will  continue 
.  durinrj  the  term,  notwithstanding  he  does  not  continue  to  occupy  (/n). 
If  a  tenancy  be  establisiied  by  the  plaintiff,  it  is  incumbent  on  the 
defendant  to  show  that  such  tenancy  was  afterwards  determined,  or 
that  the  landlord  accepted  another  person  as  tenant  {n). 

If  the  defendant  be  sought  to  be  charged  as  an  assignee  of  the 
term,  he  may  prove  that  he  never  entered  to  take  possession  as  such 
assi//nee  (o) ;  or  that  he  held  merely  as  an  under-lessee  (p);  or  that  be- 
fore the  rent  claimed  became  due  he  assigned  over  the  term  (q). 

If  the  defendant  be  sued  as  a  subslitnted  tenant,  he  may  prove  that 
there  never  was  a  complete  agreement  for  such  substituted  tenancy  (r). 
But  if  the  contract  be  for  a  new  tenancy,  he  cannot  dispute  the  plain- 
tiff's title  to  demise  to  him,  because  of  the  previous  tenancy  not 
having  been  duly  determined  by  notice  to  quit,  surrender  or  other- 
wise (s).  In  assumpsit  for  use  and  occupation  the  defendant  pleaded 
specially,  that  the  plaintiffs  as  executors  demised  to  defendant,  and 
that  thei/  afterwards  agreed  to  accept  one  W.  W.  as  their  tenant  in 
lieu  of  the  defendant:  held,  that, such  plea  was  not  supported  hy 
proof  that  one  of  the  plaintiffs  so  agreed  {t). 

Under  the  general  issue  the  defendant  may  prove  that  he  held  an( 
occupied  the  land  as  an  intended  purchaser  thereof,  or  in  some  otheji 
capacity  than  as  tenant  thereof  to  the  plaintiff;  and  in  such  case  h 
will  not  be  liable  although  the  jury  find  that  his  occupation  has  beei 
beneficial  (u).  Unless,  indeed,  he  retained  possession  after  the  intendeci 
purchase  had  gone  off  for  want  of  title,  or  otherwise  (x). 

So  the  defendant  may  prove  that  he  entered  under  an  agreemei 
for  a  future  lease,  which  it  afterwards  appeared  the  plaintiff  was  no 
able  to  grant.  In  such  case  the  defendant  will  not  be  liable,  althougl 
it  be  shown  that  he  received  some  of  the  rents  from  the  underj 
tenants  (y).  He  may  be  liable  for  such  rents  in  another  form  of  ac 
tion,  ex.  gr.,  a  count  for  money  received  for  the  plaintiff's  use. 

A  vendor  who  remains  in  possession  of  part  of  the  property  aft€ 
the  execution  of  the  conveyance,  does  not  thereby  become  tenant  t 
the  purchaser  nor  liable  to  him  in  an  action  for  use  and  occupatior 
This  defence  may  be  raised  under  the  general  issue  {z). 

If  the  defendant  did  not  obtain  possession  of  the  premises  from  tl 
plaintiff,  he  may  prove  that  he  occupied  them  as  tenant  to  a  thir 
person  (through  whom  the  plaintiff  does  not  derive  title)  (a),  or  as 


(m)  Ante,  679,  705. 

(n)    Ward  v.  Mason,  9  Price,  291. 

io)  Ante,  68;5,  70G. 

(/>)  iliide  V.  Moakes,  5  C.  &  P.  42  ;  Hol- 
ford  V.  Hatch,  1  Dong.  183. 

(q)  Marquis  of  Camden  v.  Balferbtiri/,  5 
C.  B.,  N.  S.  808  ;  7  Id.  864  ;  28  L.  J.",  C. 
P.  ;545  ;  ante,  684. 

(r)  Dawson  v.  Lamb,  3  C.  &  K.  269. 

(.v)  Pliipps  V.  Scullliorpe,  1  B.  &  A.  50. 


(0   Turner  v.  Hardey,  9  M.  &  W.  770; 
Dowl.  N.  S.  954. 

(?0   Ante,  687;     iVlnterbottom  v.  Ingha 
7  Q.  B.  611  ;   Kirlland  v.  Pounsett,  2  Taui 
146;    Hearne  v.   Tomlin,  Peake,  N.    P. 
192. 

(x)  Howard  v.  Shaw,  8  M.  &  W.  118. 

(y)  Rumhall  v.  Wright,  1  C.  &  P.  589. 

(i)    Tew  V.  Jones,  13  M.  &  VV.  12. 

(«)  Ante,  666,  678  (x). 
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mere  trespasser  (b) ;  because  some  contract  or  agreement  for  a  tenancy,  Chap.  XVIII 
express  or  implied,  as  between  the  plaintiff  and  the  defendant,  must        ^^c'^-  7. 
be  proved  (c). 

If  the  defendant  obiained  possession  of  the  premises  from  the  plaintiff"  Estoppel, 
as  tenant  thereof  to  liim,  he  is  thereby  estopped  from  disputing-  the 
plaintiff's  right  to  dispose  of  such  possession  ((/).  The  principle  is, 
that  the  defendant,  having  had  the  use,  occupation  and  enjoyment  of 
the  premises  by  the  permission  of  the  plaintiff,  cannot  deny  the 
plaintiff's  title  to  dispose  of  the  possession  during  the  period  of  such 
occupation,  as  an  answer  to  the  claim  for  rent  or  compensation  (e). 
If  the  steward  of  a  person  not  named  says  to  another,  "  I  let  you  into 
possession  in  the  name  of  the  landlord"  (not  mentioning  the  name) ; 
parol  evidence  is  admissible  to  show  who  such  landlord  is,  and  the 
tenant  who  so  obtained  possession  is  estopped  from  denying  such 
landlord's  title  (f).  But  in  any  such  cases  the  defendant  may  show 
that  after  the  demise,  and  before  any  part  of  the  rent  claimed  became 
due,  the  plaintiff  assigned  his  reversion  (</) ;  or  that  the  plaintiff's  title 
was  defeasible,  and  was  legally  defeated  after  the  demise  and  before 
the  rent  claimed  became  due  (h).  If  the  defendant  obtained  posses- 
sion from  A.  B.  as  his  tenant,  and  the  plaintiff  derives  his  title  from 
A.  B.,  the  defendant  is  estopped  from  disputing  the  right  of  A.  B.  to 
dispose  of  such  possession  (z),  and  also  from  disputing  A.  B.'s  right  to 
assign  the  reversion  (/<:) ;  but  the  assignment  itself  may  be  disputed  (/). 
If  the  defendant  has  expressly  attorned  to  the  plaintiff,  he  will  thereby  be 
estopped  from  disputing  the  plaintiff's  title,  unless  such  attornment  be 
proved  to  have  been  obtained  by  fraud,  or  through  some  mistake  of 
facts  (m).  But  evidence  of  the  attornment  having  been  so  procured, 
and  that  the  plaintiff  really  had  no  title,  is  admissible  under  the 
general  issue  (n).  Where  a  tenant  was  let  into  possession  by  A.  and 
paid  him  rent,  and  afterwards  A.  agreed  to  grant  a  lease  to  B.,  who 
then  received  one  quarter's  rent  from  the  tenant,  but  afterwards  the 
agreement  between  A.  and  B.  was  rescinded :  it  was  held  that,  in  an 
action  by  B.  for  use  and  occupation  for  the  next  quarter's  rent,  the 


(b)  Ante,  6G6,  G78  (u). 

(c)  Ante,  (i(J.j. 

(d)  Cole  Kjec.  213  ;  Fleming  v.  Gnoding, 
10  Bing.  549;  Cooper  \.  Blaniii/,  1  Bing.  N. 
C.45;  4  Moo.  &  Sc.  562;  Cnohe,  Clk.,  v. 
Lozley,  5  T.  K.  4;  Balls  v.  Westwood,  1 
Camp.  12,  Lord  Ellenborough,  C.  J.  ;  Agar 
y.  Young,  Car.  &  M.  78. 

(e)  Lriwes  v.  Purser,  6  E.  &  B.  030. 
(/)  Fleming   v,  Gooding,   10   Bing.   549, 

Tindal,  C.  J. 

(g)  llarmer  v.  Bean,  3  C.  &  K.  307. 

(A)  Cole  Ejec.  217  ;  Auar  v.  Yotmg,  Car. 
&  M.  78  ;  Mountnoi)  v.  Collier,  1  E.  &  B. 
630;  Re  Emery  and  Burnetl,  4  C.  B.,  N.  S. 
*23  ;  Powell  V.  Hibbert,  15  Q.  B.  121). 


(0  ColeEjec.  216,  217;  Palmer  \.  Elkins, 
2  Ld.  Rayin.  1550  ;  2  Stra.  817  ;  Parker  v. 
Manning,  7  T.  R.  537  ;  Brinsloe  v.  Goodson, 
4  Bing.  N.  C.  726  ;  6  Scott,"^502. 

(A-)  Rennie  v.  Robinson,  1  Bing.  147  ;  7 
Moo.  539  ;  Parker  v.  Manning,  7  T.  R.  537; 
Sturgeon  v.  IVingfield,  15  M.  &  W.  224; 
Doe  d.  Marriott  v.  Edwards,  5  B.  &  Ado). 
1065;  3  N.  &  M.  193. 

(/)  Phillips  V.  Prarce,  5  B.  &  C.  433. 

{m)  Pliipps  V.  Seullhorpe,  1  B.  &  \.  50  ; 
Due  d.  Marlow  v.  Wiggins,  4  Q.  B.  367  ; 
Cole  Ejec.  218,219. 

(n)  Arch.  L.  &  T.  156;  Cornish  v.  Searell, 
8  B.  &  C.  476 ;  Gravenor  v.  If'oodhouse,  1 
Bing.  38  ;   Gregory  v.  Doidge,  3  Bing.  474. 
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Sect.  7. 


Eviction. 


Attornment 
to  a  prior 
Mortgagee. 


Chap.  XVIII.  tenant  was  not  estopped  from  showing  these  facts,  whereby  the  parties 
were  remitted  to  tlieir  original  rights  (o). 

Tnder  the  general   issue  tiie  defendant  may  prove  that  he  held  at 
a  certain  rent  jiayable  at  stated  j)eriods,  and  that  before  any  part  of 
the  rent  cUiimed  became  due  the  plaintitl"  evicted  him  from  the  pos- 
session of  the  demised  premises  (p).     Where  the  tenant  put  a  dis- 
reputable ort'ensive  man  into  possession  on  his  behalf,  whom  the  land- 
lord turned  out :  held,  that  it  was  for  the  jury  to  say  whether  this 
was  done  with  the  intention  of  evicting  the  tenant  ((7).     To  constitute 
an  eviction  of  a  tenant  by  his  landlord  which  will  operate  as  a  sus- 
pension of  rent,  it  is  not  necessary  that  there  should  be  an  actual 
physical  expulsion  from  any  part  of  the  premises ;  but  any  act  of  a 
permanent  character,  done  by  the  landlord  or  by  his   procurement, 
with  the  intention  of  depriving  the  tenant  of  the  enjoyment  of  the 
premises  as   demised,   or  any  part    of  them,  will    operate    as    such 
eviction  (r).     The   existence  of  the   intention   is   a  question   for  the 
jury  (r).     Where,  after  a  fire  on  premises  let  to  two  different  tenants 
by  A.  who  was  entitled  to  have  the  premises  restored  by  the  superior 
landlord  out  of  certain  insurance  monies,  A.  approved  of  a  new  plan 
submitted  to  him  by  the  superior  landlord  without  the  consent  of  the 
tenants,  and  the   premises  when  rebuilt  on  that  plan  were,  in  the  om 
case,  a  little  smaller,  and  in  the  other  a  little  larger  than  before,  and 
there  was  evidence  of  an  intention  to  oust  the  tenants :  held,  in  ar 
action  by  A.  for  use  and  occupation,  for  rent  accruing  after  the  pre 
mises  were  so  far  advanced  in  rebuilding  as  to  be  permanently  altered 
that  there  was  an  eviction  to  which  A.  was  a  party,  and  that  therefon 
the  rent  was  suspended  (r).    By  issuing  and  serving  a  writ  of  ejectmen 
the   claimant  elects  to  treat  the  defendants  therein  named  as  tres 
passers,  and  not  as  tenants,  from  the  day  on  which  possession  i 
claimed  in  the  writ(s):  and  he  cannot  distrain  or  sue  for  any  subse 
quent   rent,  or  for  use  and  occupation  after  that  day  (0,  nor  for  ai 
apportioned   part    of  the  current   quarter's   rent   (where  the   rent  i 
reserved   payable  quarterly),  calculated  from  the  last  quarter  day  t 
the  day  on  which  possession  is  claimed  in  the  writ  (u). 

Under  the  general  issue  tlie  defendant  may  prove  that,  before  an 
part  of  the  rent  claimed  accrued  due,  he  was  compelled  by  a  pric 
mortgagee  to  attorn  to  him  and  become  his  tenant  of  the  premise; 
because  such  an  attornment  is  equivalent  to  an  eviction,  and  a  ne^ 


(o)  Brook  V.  Biggs,  2  Bing.  N.  C.  572  ;  2 
Scott,  80;}. 

(p)  Prentice  v.  Elliott,  5  M.  &  W.  606; 
7  Dowl.  819  ;  Selhij  v.  Browne,  7  Q.  B.  620  ; 
Hall  V.  Burgess,  5  B.  &  C.  332  ;  8  D.  & 
II.  67. 

iq)  Henderson  v.  Mears,  1  V.  &  F.  636; 
28  L.  J.,  Q.  B.  305. 

(r)    Upton  V.  Towend,  and  Upton  v.  Green- 


lees,  17  C.  B.  30;  25  L.  J.,  C.  P.  44; 
Jur.  N.  S.  1089. 

(i)  Cole  Eject.  82. 

(/)  Birch  V.  Wright,  1  T.  R.  378  ;  Bridg 
V.  Smtjth,  5  Bing. '410;  2  M.  &  P.  74( 
Jones  V.  Carter,  15  M.  &  W.  718;  Frankt 
V.  Carter,  1  C.  B.  750;   3  D.  &  L.  213. 

(uj  Oldershaw  v.  Holt,  12  A.  &  E.  59( 
3  P.  &  D.  307. 
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demise  by  the  mortgagee  (a;).     If  the  mortgage  was   subsequent  to  Chap,  xviii. 

the  demise,  a  mere  notice  from  the  mortgagee  to  pay  the  rent  to*  him  ! '. 

is  sufficient :  because  upon  such  notice  being  given  the  mortgagee  is 
entitled  to  all  rent  remaining  due  and  unpaid  at  the  time  of  the  notice, 
and  to  all  subsequent  rent  (y). 

The  defendant  may  prove  under  the  general  issue  that  certain  pre-  Eviction  from 
mises  were  demised  to  him  at  an  entire  rent,  payable  yearly,  or  half-  ^^^' 
yearly,  or  quarterly.  That  before  any  of  the  rent  claimed  became 
due  the  plaintiff  evicted  him  from  part  of  the  demised  premises, 
whereupon  he  relinquished  and  quitted  possession  of  the  residue  (z). 
An  eviction  by  a  landlord  of  his  tenant  from  a  part  of  the  demised 
premises  creates  a  suspension  of  the  entire  rent,  during  the  continuance 
of  the  eviction  :  but  the  tenancy  is  not  thereby  put  an  end  to  ;  nor  is 
the  tenant  thereby  discharged  from  the  performance  of  his  covenants 
other  than  the  covenant  for  the  payment  of  rent  (a).  If  the  demise 
was  not  by  deed,  and  it  appears  that  the  defendant,  after  an  eviction 
from  part,  retained  possession  of  the  residue,  he  will  be  liable  to  pay 
for  the  use  and  occupation  of  such  residue  quantum  valehat{b). 
Where  A.  let  lands  to  B.  who  underlet  to  others,  and  A.  gave  notice 
to  quit  to  the  under-tenants,  in  consequence  of  which  one  of  them 
quitted  the  lands  occupied  by  him,  and  they  remained  untenanted  for 
a  whole  year  :  B.  then  relet  them :  held,  that  A.  could  not  recover 
from  B.  the  rent  of  the  unoccupied  premises  for  the  time  they  were 
so  unoccupied,  for  his  conduct  in  giving  notice  to  quit  amounted  to 
an  eviction  (c). 

The  defendant  may  prove  a  surrender  of  his  term  to  the  plaintiff,  Surrender, 
before  any  of  the  rent  claimed  became  due,  such  surrender  may  be 
by  deed  {d)  or  by  the  acceptance  of  a  new  lease  (e),  or  by  act  and 
operation  of  law  {f).  If  a  landlord  during  a  current  quarter  accept 
from  his  tenant  the  key  of  the  house  demised,  under  a  parol  agree- 
ment that  upon  the  tenant  then  giving  up  possession  the  rent  shall 
cease,  and  the  landlord  occupies  the  premises  from  that  time,  he  can- 
not recover  for  any  use  and  occupation  subsequent  to  his  accepting 
the  key  ( g). 

The  defendant  may  prove  that  he   gave  due  notice   to   quit  and  Notice  to  quit, 
quitted  accordingly  before  the  commencement  of  the  period  in  respect 
whereof  the  rent  is   claimed  (A).     Whether  the  notice   to  quit  was 
sufficient  and  served  in  due  time  is  sometimes  the  real  question  to  be 

(j)  Ante,  673.  (c)  Ante,  256. 

(y)  Ante,  672.  (/)  Cole  Ejec.  224;  ante,  259. 

(«)  Smith  V.  Raleigh,  3  Camp.  513.  (g)    IVhitehead  v.  Clifford,  5  Taunt.  518; 

(a)  Morrison  v.  Chadwick,  7  C.  B.  266  ;   6        and  see  Grimman  v.  Legge,  8  B.  &  C.  324  ; 

P.  &  L.  567.  2  M.  &  R.  4.38  ;  Furnival  v.  Grove,  8  C.  B., 

(6)  Stokes  V.  Cooper,  3  Camp.  514,  n.  N.  S.  496  ;  30  L.  J.,  C.  P.  3. 
(c)  Burn  v.  Phelps,  1  Stark.  94.  {h)  Bird  v.  Defonville,  2  C.  &  K.  415. 

{d)  Ante,  253,  254. 
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No  beneficial 
Occupation. 


Chap.  XVIII.  decided  in  this  form  of  action  (i).  Such  notice  is  sufficient  if  given 
^^^"^^  "•  to  tlie  phiintilf's  authorized  agent,  or  sent  to  him  by  post  in  due 
time  (/<).  \\'here  a  tenant  from  year  to  year,  at  a  rent  payable  half- 
yearly,  quitted  at  the  end  of  a  current  year  without  giving  notice,  and 
the  landlord  before  the  end  of  the  next  half  year  relet  the  premises  to 
another  tenant :  held,  that  such  reletting  amounted  to  an  eviction  of 
the  first  tenant,  and  that  the  landlord  could  not  maintain  use  and 
occuj)ation  against  him  for  any  rent  subsequent  to  the  period  when 
he  quitted (/).  If  the  landlord  merely  enters  and  puts  a  bill  in  the 
window  for  the  purpose  of  reletting  the  premises,  but  not  to  retake 
possession,  that  will  not  be  sufficient  to  prevent  him  recovering  sub- 
sequent rent  from  a  tenant  who  quitted  without  notice  (w). 

It  w'as  formerly  held  to  be  a  good  defence  to  an  action  for  use  and 
occupation  that  the  defendant  had  not  had  any  beneficial  occupation 
of  the  premises  during  the  period  in  resj)ect  of  which  the  rent  was 
claimed,  either  by  reason  of  wants  of  repairs,  or  of  a  nuisance,  or  the 
like,  whereby  the  premises  became  unfit  for  comfortable  occupation  («). 
But  all  such  decisions  have  been  overruled  (o) ;  and  it  has  been  de- 
cided that  where  premises  have  become  totally  uninhabitable  from  the 
wrongful  omission  of  the  landlord  to.  repair  them  pursuant  to  his 
covenant  or  promise,  the  tenant  cannot  lawfully  throw  them  up  so  as 
to  exonerate  himself  from  further  rent  (jo).  But  such  wrongful 
omission  may  affect  the  amount  of  damages.  It  is  however  clear, 
that  the  landlord  is  not  bound  to  do  any  repairs  (however  necessary), 
except  such  as  he  has  expressly  contracted  to  do.  The  law  will  not 
imply  any  contract  of  that  sort  on  his  part  {q).  Therefore  where  the 
tenant  of  a  house  undertakes  by  his  agreement  to  keep  it  in  as  good 
repair  as  when  he  took  it,  fair  wear  and  tear  excepted,  he  is  not  en- 
titled to  quit  upon  its  becoming  uninhahitahle  for  want  of  other  repain 
during  the  term  (r).  There  is  no  implied  duty  on  the  owner  of  a 
house  which  is  in  a  ruinous  and  unsafe  condition  to  inform  a  proposed 
tenant  that  it  is  unfit  for  habitation ;  and  no  action  will  lie  againsi 
him  for  an  omission  to  do  so,  in  the  absence  of  express  warranty  oi 
active  deceit  {s).  The  landlord  of  a  tenant  from  year  to  year  is  noi 
bound  to  do  substantial  repairs  to  the  demised  premises  even  aftei 
express  notice  that  they  are  in  a  dangerous  state  {t). 


Premises  un- 
inhabitable 
for  want  of 
Repairs,  &c. 


(0  Bessell  v.  Lmidsherg,  7  Q.  B.  638; 
Piipillon  V.  Bnniton,  5  H.  &  N.  518. 

(k)  Papillou  V.  liruntun,  5  H.  &  N.  518. 

(/)  Hall  V.  Burgess,  5  B.  &  C.  332;  8  D. 
&  11.  67. 

(7«)  lieil/inthv.Rubcrls,  3  E^p.  225;  Bird 
V.  Defouvitle,  2  C.  iV  K.  415. 

(n)  E /wards  v.  Etherinston,  Ry.  &  Moo. 
268  ;  7  D.  &  R.  1 17,  S.  C.  ;  Cowic  V.  Good- 
win, 9  C.  &  P.  378  ;  Coirms  v.  Barrow,  1 
Moo.  &  R.  112  ;   Salisbury  v.  Marshall,  i  C. 


&  P.  65. 

(o)  Hart  V.  Windsor,  12  M.  &  W.  68,  87 

(p)  Surplice   V.   Fariiswortli,   7    M.  &'   G 
576  ;  8  Scott,  N.  U.  307. 

(7)  Arden  V.  Put  leu,  10  M.  &  W.  321 
Keates  v.  The  Earl  of  Cadogati,  10  C.  B 
591  ;   Gott  V.  Guridii,  2  F-.  &  B.  845. 

(r)  Ardcn  v.  PuUm,  10  M.&  W.  321. 

(s)  Keates  v.  The  Earl  of  Cadognn,  10  C 
B.  .591. 

(/)  Gnit  V.  Gandij,  2  E.  &  B.  845. 
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If  a  house  be  burnt  down  during  the  term  the  landlord  may  recover  Chap,  xviii, 
the  full  stipulated  rent   in  an  action  for  use  and  occupation,  because       ^*^--llZl_ 
tlie  land  remains,  and  the  tenant  may  rebuild  (u).     It  makes  no  dif-  Premises 
ference  in  this  respect,  that  the  landlord  has  insured  the  buildings 
from  loss  or  damage   by   fire   and   actually  received  the    insurance 
money  {x).     There  is  no  equity  to  compel  a  landlord  to  rebuild  with 
or  out  of  insurance   monies,  unless  he  has  expressly  covenanted  or 
agreed  to  do  so  (y) ;  nor  can  any  such  defence  be  raised  at  law  (even 
as  to  part)  by  way  of  equitable  defence  (x). 

It  was  once  decided  that  there   is   an  implied   condition   in   the  Premises  un- 
lettmg  of  a  furnished  house  that  it  shall  be  reasonably  fit  for.habita-  jeasti^of  a  ^^ 
tion,  and  not  so  infested  with  bugs  as  to  make  it  uninhabitable  (z).  Nuisance. 
But  such  decision  is  not  to  be  relied  on  :  it  has  been  greatly  shaken, 
if  not  overruled,  by  subsequent  cases  (a).    On  a  demise  of  land,  or  the 
vesture  of  land  (as  the  eatage  of  a  field),  for  a  specific  term  at  a  cer- 
tain rent,  there  is  no  implied  obligation  on  the  part  of  the  lessor  that 
it  shall  be  fit  for  the  purpose  for  which  it  is  taken.     Therefore  where 
A.  agreed  in  writing  to  take  the  eatage  of  twenty-four  acres  of  land 
from  B.  for  seven  months  at  a  rent  of  40/.,  and  stocked  the  land  with 
beasts,  several  of  which  died  a  few  days  afterwards,  from  the  effect  of 
a  poisonous  substance  which  had  accidentally  been  spread  over  the 
field  without  B.'s  knowledge :  — held,  that  A.  was  not  entitled  there- 
fore to  throw  up  the  land,  but  continued  liable  for  the  whole  rent(Z»). 
There  is  no  implied  warranty  on  a  lease  of  a  house  or  of  land,  that  it 
is  or  shall  be  reasonably  fit  for  habitation,  occupation  or  cultivation ; 
and  there  is  no  contract,  still  less  a  condition  implied  by  law  on  the 
demise  of  real  property  only,  that  it  is  fit  for  the  purpose  for  which  it 
is  let  (c). 


lere  no 


Sect.  8. — Debt  and  Damages  recoverable. 
Where  no  specific  rent  has  been  agreed  on,  the  landlord  may  re-  whi 
cover  in  this  form  of  action  a  reasonable  satisfaction  for  the  me  aw(/- ^sreed  Rent. 
occupation  of  the  lands,  tenements  or  hereditaments  held  or  occupied  by 
the  defendant  as  his  tenant,  or  by  his  permission  or  sufferance  {d).  No 
inquiry  is  made  as  to  the  profit  resulting  from  the  cultivation,  or  as 
to  the  property  being  cultivated  at  all  (e).  "  He  who  holds  my  pre- 
mises without  an  express  bargain,  agrees  to  pay  what  a  jury  may  find 
the  occupation  to  be  worth.     This  is  a  principle  resulting  from  the 

(u)  Baker  v.   Ifullzapffell,  4  Taunt.   4.'5 ;  Sufton  v.  Temple,  Id.  52,  60. 

18  \  cs.  11,5  ;  /soH  V.  Gorton,  5  Bing.  N.  C.  (b)  Suttun  v.  Temple,  12  M.  &  W.  52. 

""'  :  7  Scott,  537.  (c)   Hart  v.  Windsor,  12  M.  &  W.  68  (3rd 

(x)  Loffl  V.  Dennis,  E.  &  E.  474  ;   28  L.  point). 

J-,  Q.  B    168  ;  ante,  473.  (,/)  1 1  Geo.  2,c.  1!»,  s.  14;  ante,  664;   Tom- 

(y)  Leeds  V.  Clieetlmm,  1  Sim.  146.  li„son  v.  Day,  2   Brod.  &   B.  680;    1    Arch. 

(?)  Smith  V.  Marrahle,  11  M.  &  W.  5;   2  N.  P.  08;    Arch.  L.  &.  T.    154;     Ros.  Ev. 

Dowl.  N.  S.  8!0  ;    1  Car.  &  M.  479.  257  ( 10th  ed.). 

(n)  Hart  v.  Windsor,  12  M.  &  VV.  68,  87  ;  (e)   1  Man.  &  Gr.  312,  n.  (a). 
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Chap.  .WIN. 

Sect.  8. 


Where  a  Spe- 
cific Kent 
agreed  on. 


After  an  Evic- 
tion from  Part. 


Where  Plain- 
tiff has  not 
performed  a 
Condition  pre- 
cedent. 


When  Pre- 
mises are  unfit 
for  comfortable 
Habitation. 


Where  Rent 

reserved  at 
staled  Periods. 


nature  of  an  action  for  use  and  occupation"  (/).  Such  "  reasonable 
satisfaction"  accrues,  like  interest,  de  die  in  diem,  according  to  the 
time  of  the  actual  occupation  [g). 

Where  a  specific  rent  has  been  agreed  on,  payable  quarterly,  half- 
yearly,  or  yearly,  such  rent  is  the  proyer  measure  of  damages ;  and  thti 
lease  (if  not  under  seal)  or  the  written  agreement,  if  any,  may  be  used 
as  evidence  of  the  quantum  of  damages  to  be  recovered,  11  Geo.  2 
c.  19,  s.  14  (li),  and  of  the  time  at  which  such  rent  became  payable.    L 
makes  no  difference  in  this  respect  that  the  agreement  is  void  as  t( 
the  duration  of  the  term  therein  mentioned,  either  by  the  Statute  o\ 
Frauds  or  the  8  &  9  Vict,  c  106,  s.  3  (i) ;  nor  that  the  defendant  war 
and  is  a  lunatic  (li).     But  if  the  defendant  has  not  had  the  use  am 
occupation  o{  all  the  premises  agreed  to  be  demised,  or  if  there  ha 
been  an  eviction  from  part,  by  reason  of  a  defect  in  the  plaintiff's  title 
the  jury  may  ascertain  the  value  of  the  occupation  of  the  land  actuall; 
enjoyed,  without  regarding  the  amount  of  rent  reserved  by  the  agree 
ment  (/).     So  where  the  plaintiff  has  not  performed  a  condition  prece 
dent  on  his  part,  ex.  gr.,  to  do  certain  repairs  (m),  to  furnish  the  hous 
or  apartments  in  a  specified  manner  (/i),  or  the  like,  the  jury  may  fin' 
how  much  the  actual  occupation  by  the  defendant,  in  the  then  stat 
and  condition  of  the  premises,  was  reasonably  worth.    The  plaintiff  i 
such  case  could  not  recover  or  distrain  _/br  the  agreed  rent(o). 

Formerly  it  was  decided,  in  several  cases,  that  if  the  premises  wer 
not  in  a  fit  state  for  comfortable  occupation,  the  tenant  might  qu 
possession,  and  thereupon  his  liability  to  pay  rent  would  cease  (p] 
but  all  such  cases  have  in  effect  been  overruled  (q).  If  a  landlord  ( 
furnished  lodgings  by  his  misconduct  justifies  a  tenant  in  an  abru) 
departure  during  a  tenancy  for  a  specific  period,  he  cannot  recov* 
rent  for  the  whole  time  agreed  on,  but  is  entitled  to  rent  for  the  tin 
during  which  there  has  been  an  actual  occupation  (r).  Such  mi 
conduct  is,  however,  scarcely  possible,  according  to  the  most  rece; 
cases. 

Where,  by  express  contract,  rent  is  reserved  payable  yearly,  hal 
yearly,  quarterly,  or  at  other  stated  periods,  the  rent  accrues  at  t 


(/)  PerLd.  Denman,  C.  J.,  in  The  Mayor 
of  Thetford  V.  Tyler,  8  Q.  H.  100. 

{g)  Per  Patteson,  J.,  in  Slack  v.  Sharpe,  8 
A.  &  E.  373  ;  3  N.  &  P.  390  ;  Kirkman  v. 
Jervis,  7  Dowl.  678  ;  Packer  v.  Gibbitis,  1 
Q.  B.  421;    1  G.  &  D.  10. 

(A)  Ante,  6()4. 

(j)  De  Medina  v.  Poison,  Holt,  N.  P.  C. 
47  ;  Cullett  v.  Curling,  10  Q.  B.  785  ;  5  D. 
&  L.  (i05. 

(/c)  Dane  v.  Viscountess  Kirkwall,  8  C.  & 
P.  675. 

(/)  Tomlinson  v.  Day,  2  Brod.  &  B.  680; 
5  Moo.  558. 

(m)  Smith  v.   Eldridge,    15   C.   B.   236; 


Smilh  V.  Twoart,  2  M.  8e  G.  841  ;    3  Set 
N.  R.  172. 

{71)  Michelen  v.  Wallace,  6  N.  &  M.  31 
7  A.  &  E.  54,  n. 

(o)  Michelen  v.  Wallace,  7  A.  &  E.  54,  i 
6  N.  &  M.316. 

{p)  Sulishiirri  v.  Marshall,  4  C.  &  P.  ( 
Edwards  v.   Hetherington,  7   D.   &   R.  1 1 
Ry.  &  Moo.  2(i8  ;   Collins  v.  Barrow,  1  M 
&  Rob.  112;    Cowie  v.  Goodwin,  9  C.  & 
378. 

iq)  Hart  v.  Windsor,  12  M.  &  W.  68,  i 
Sutton  V.  Temple,  Id.  52,  60;   ante,  712. 

{r)  Kirkman  v.  Jervis,  7  Dowl.  678. 
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expiration  of  those  periods  only,  and  not  de  die  in  diem(s).     Therefore  Chap,  xvill. 
in  such  cases  no  rent  or  "  compensation"  for  use  and  occupation  can  ' 


generally  be  recovered  for  a  proportionable  part  of  a  less  period, 
except  under  special  circumstances,  from  which  a  new  agreement  to 
pay  rent  pro  rata  may  be  implied,  and  found  as  a  fact  by  the  jury  (0. 
Thus  were  A.  demised  to  B.  the  first  and  second  floors  of  a  house 
for  a  year,  at  a  rent  payable  quarterly :  during  a  current  quarter 
some  dispute  arising  between  the  parties,  B.  told  A.  that  she  would 
quit  immediately.  The  latter  answered  that  she  might  go  when  she 
pleased.  B.  thereupon  quitted,  and  A.  accepted  possession  of  the 
apartments : — held,  that  A.  could  neither  recover  the  rent  which  by 
virtue  of  the  original  contract  would  have  become  due  at  the  expira- 
tion of  the  current  quarter,  nor  rent  pro  rata  for  the  actual  occupation 
of  the  premises  for  any  period  short  of  the  quarter  (w).  So  where  a 
tenant  from  year  to  year,  at  a  rent  payable  half-yearly,  quitted  the 
premises  at  the  expiration  of  the  current  year  without  giving  any 
notice  to  quit ;  and  before  the  next  half-year  expired,  the  landlord  let 
the  premises  to  another  tenant,  who  occupied  the  same : — held,  that 
the  landlord  was  not  entiled  to  recover  rent  from  the  first  tenant, 
from  the  expiration  of  the  current  year  when  he  quitted  the  premises 
to  the  time  when  the  landlord  relet  the  same  to  the  second  tenant  (x). 

Where  it  is  mutually  agreed  to  put  an  end  to  a  tenancy  during  a  where  the 
current  quarter,  the  tenant  to  pay  pro  rata  to  that  time,  and  the  land-  Tenant  agrees 

11  1-1  1  -1  11  •  1    *o  pay  Rent 

lord  accordingly  retakes  possession,  the  amount  so  agreed  to  be  paid  prorata. 
may  be  recovered  in  an  action  for  use  and  occupation  {y).  So  where 
the  tenant  holds  over  for  a  week  after  such  an  ag-reement  has  been 
come  to,  and  then  quits  possession,  and  the  landlord  then  accepts 
possession,  the  rent  to  the  end  of  that  week  may  be  recovered, 
together  with  any  previous  arrears  of  rent  pro  rata  {z) :  but  the  land- 
lord cannot  recover  as  for  any  subsequent  use  and  occupation  (a). 

If  the  term  or  tenancy  as  agreed  on  has  commenced  (the  tenant  Where  the 
having  entered),  the  lessee  or  tenant  will  be  liable  to  all  the  rent  as  Jelsed\o** 
agreed,    notwithstanding  he  has  ceased  to  occupy  (b)  :    unless  indeed  occupy, 
something  has  since  happened  to  put  an  end  to  the  term  or  tenancy, 
ex.  gr.,  a  surrender  by  deed  or  by  act  and  operation  of  law  (c). 

Where  houses   or  other  buildings  are  demised  at  a   rent  certain  After  a  Fire, 
(whether  orally  or  otherwise),  and  there  is  no  stipulation  that  the  rent 
shall  cease  in  the  event  of  the  premises  being  destroyed  by  fire,  which 

(i)  Slack  V.  Sharpe,  8  A.  &  E.  373  ;   3  N.  &  R.  C7. 

&  P.  390  ;  CoUett  V.  Curling,  10  Q.  B.  785 ;  (y)   Thomas  v.  Williams,  1  A.  &  E.  478. 

5  D.  &  L.  eorj  ;    Coomber  v.  Hutvard,   1   C.  (z)  Kirkman  v.  Jervis,  7  Dowl.  678. 

B-  440.  (a)   Whitehead  v.  Clifford,  5  Taunt.  518. 

(t)  Grimman  v.  Legge,  8  B.  &  C.  324;  2  (h)  Ante,  679. 

M.  &  R.  438  ;   Hall  V.  Burgess,  5   B.  &  C.  (c)    Whitehead  v.   Clifford,  5  Taunt.  518  ; 

332;  8  D.  &  R.  67.  Grimman  v.  Legge,  8  B.  &  C.  324  ;  2  M.  & 

{u)  Grimman  v.  Legge,  8  B.  &  C.  324  ;  2  R.  438  ;  J  fall  v.  Burgess,  5  B.  &  C.  332  ;   8 

M.  &  R.  438.  D.  &  R,  67  ;    Ward  v.  Mason,  9  Price,  291. 

(x)  Hall  V.  Burgess,  5  B.  &  C.  332  ;   8  D. 
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When  Pre- 
mises are  held 
over. 


CiiAP.  XVI II-  event  happens,  the  landlord  may  recover  the  subsequently  accruingj 
.__^^fllfl_  rent  in  an  action  for  use  and  occupation  ;  for  the  land  remains  and  is' 
"  held  "  by  the  tenant,  although  the  houses  and  buildings  are  unin- 
habitable until  rebuilt  (<^/).     The  tenant  himself  may  rebuild  them  if 
it  be  worth  his  while,  or  he  may  give  due  notice  to  quit,  but  he  must, 
continue  to  pay  his  rent  until  his  term  expires,  or  is  duly  determinedl 
by  notice  to  quit,  or  otherwise.     If  there  be  a  special  stipulation  that 
the  rent  shall  cease  in  the  event  of  a  fire,  which  happens,  a  propor- 
tionable part  of  the  rent  to  that  time  may  be  recovered  in  an  action 
for  use  and  occupation,  the  agreement  showing  a  contract  in  respect 
of  the  occupation  de  die  in  diem{e).     Where  the  rent  is  agreed  to  be 
paid  quarterly,  "  damage  by  fire  excepted,"  and  the  demised  premise- 
are  to  be  kept  and  left  in  repair,  "damage  by  fire  excepted,"  and  th( 
premises  are  jmrtly  destroyed  by  fire  during  the  term,  the  whole  rem 
is  not  thereby  suspended,  but  a  proportionate  abatement  should  b( 
made  (/). 

Where  a  tenancy  is  continued  beyond  the  time  for  which  the  pre 
mises  were  originally  taken,  and  nothing  is  arranged  respecting  th( 
amount  to  be  paid  on  the  new  holding,  that  new  holding  is  not  o 
necessity  to  be  on  the  same  terms  as  the  former,  but  the  jury  ma_A 
give  the  landlord  a  larger  sum  for  the  continued  occupation,  if  then 
be  circumstances  to  show  that  such  increased  rent  was  expected  b' 
him  in  the  event  of  the  tenant  holding  over,  and  that  such  expectatioi 
was  known  to  and  not  repudiated  by  the  tenant  (</).  Where  a  yearh 
tenant  at  47/.  per  annum  continued  in  possession  after  the  determina 
tion  of  his  tenancy  and  during  negotiations  for  a  new  lease  at  80< 
per  annum,  which  ultimately  went  off:  held,  that  it  was  a  questio) 
for  the  jury  what  rent  was  fairly  payable  for  the  continued  holding  (A" 
In  such  a  case  the  landlord  should  not  distrain,  but  may  maintain  a 
action  for  use  and  occupation  (i).  f 

If  during  a  term  of  years  the  landlord  agrees  to  do  certain  repairs 
or  to  erect  additional  buildings,  or  otherwise  to  improve  the  demise 
premises,  in  consideration  of  an  agreed  per  centage  on  the  outlay  t 
be  paid  him  by  the  tenant  during  the  residue  of  the  term  in  additio 
to  the  rent  previously  reserved,  such  per  centage  is  not  in  the  natui 
of  rent  and  cannot  be  distrained  for,  nor  recovered  under  a  count  f( 
use  and  occupation.  It  is  a  mere  collateral  stipulation  which  rau! 
be  declared  on  specially  (/t).     A  mere  oral  agreement  to  reduce  tb 


Per  Centage 
on  Expense 
of  Additions 
and  Improve- 
ments not  re- 
covei  able  as 
extra  Rent. 


{d)  Baker  v.  Hollzapffell,  4  Taunt.  45  ; 
Izo7i  V.  Gorton,  5  liing.  N.  C.  501  ;  7  Scott, 
537. 

(e)  Packer  v.  Gibbins,  1  Q.  B.  421  ;  1  G. 
&  D.  10. 

(/)  Bennett  v.  Ireland,  E.  B.  &  E.  326  ; 
28  L.  J.,  Q.  B.48  ;  4  Jur.  N.  S.  1 104. 

(/?)  El  gar  V.  IValaon,  Car.  &   M.  494. 

{h)   The  Mayor,  S^c.  of  Thelford  v.  Tyler, 


8  Q.  B.  95. 

(i)  Al/ord  V.    ricary,  Car.    &    M.   28( 
Jenner  v.  Clega,  1  Moo.  &  R.  213. 

(k)  Ilobi/  V.  Roebuck,  7   Taunt.   157; 
Marsh.    433  ;     Donellnn    v.    Read,   3   B. 
Adol.  899  ;    Lamheit  v.  Norris,  2  M.  &  ^ 
333  ;   and  see  Fnqnel  v.  Moor,  7  Exch.  87* 
Marlyu  v.  Clue,  IS  Q.  B.  0(31  ;  22  L.  J., ' 
B.  147. 
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rent  reserved  upon  a  demise,  does  not~create  any  new  demise;  and  Chap.  XVIII. 

notwithstanding  such  agreement,  the  full  amount  of  rent  as  originally  ^fl!_J — 

reserved  may  be  recovered  (Z). 

The  defendant  will  not  be  entitled  to  any  reduction  of  rent  in  re-  No  reduction 
spect  of  acts  done  by  a  third  person  which  reduced  the  value  of  his  reason  of  Lts 
occupation,  but  which  were  done  without  the  authority  of  the  plain-  of  Third  Per- 

sons 

titf(w2).  So  where  the  demised  premises  are  "  injuriously  affected" 
(but  no  part  thereof  taken)  by  a  railway  or  other  company  pursuant  to 
their  special  act  or  any  act  incorporated  therein  («). 

Formerly  where  the  defendant  suffered  judgment  by  default  in  an  Effect  of  Judg- 
action  for  use  and  occupation,  a  writ  of  inquiry  appears  to  have  been  ^y"t^ 
necessary  (o),  but  now  "  in  actions  where  the  plaintiff  seeks  to  re- 
cover a  debt  or  liquidated  demand  in  money,  judgment  by  default 
shall  be  final"  {p) ;   so  where  the  judgment  is  for  want  of  appear- 
ance {q). 

{I)  Crowley  \.  Ti^i/,  7  Exch.  319  ;  21  L.  (o)  Arden  v.   Connell,  5   B.   &   A.   885; 

J.,  Excli.  135.  Coote,  L\  &  T.  504. 

(m)  The  Drury  Lane  Theatre  Co.  v.  Chap-  (p)   15  &  16  Vict.  c.  76,  s.  93. 

man,  1  C.  &  K.  14.  (g)  Id.  ss.  25,  28. 

(n)  Ante,  682. 
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Chap.  XIX. 
Sect.  1. 

On  Contracts 
within  the 
Statute  of 
Frauds. 


Lease  or 
Agreement. 


Sect.  1. —  When  maintainable. 

(a)   Generally. 

The  provisions  of  the  Statute  of  Frauds  (a)  have  been  ah'eady  stated  (Z» 
and  will  be  more  fully  considered  hereafter  (c).     No  action  will  lie  fc 
the    breach    of  a  contract   within  the  statute    (except  cases   withi 
sect.  2),  unless  the  agreement  upon  which  such  action  is  brought  ( 
some  memorandum  or  note  thereof  shall  be  in  writing  and  signed  I 
the  party  to  he  charged  therewith,  or  some  other  person  thereunto  t 
him    lawfully    authorized.       There    must  be    a   complete    and    fin 
agreement  testified  by  some  writing  so  signed  {d).     The  agreement  ( 
the  memorandum  thereof  need  not  be  signed  by  both  parties  (e). 
signed   by  an  agent  for  either  party  his  authority  need   not  be 
writing(/).    But  his  authority  must  be  proved  if  disputed  (^).     Prol 
of  a  subsequent  ratification  will    be  sufficient  evidence    of  a  priij 
authority  (Ji).     On  the  other  hand  an  oral  revocation  of  such  authori i 
before  it  was  acted  on  may  be  proved  (i).  ai 

The  distinction  between  an  actual  demise  and  a  mere  agreement  f  I 
a  lease   has   been   already  stated  (J ).     As   a   general  rule,  since  tl 
stat.  8  &  9  Vict.  c.  106,  s.  3  (h),  a  written  contract  should  be  construu 
rather  as  a  valid  agreement  for  a  lease,  than  as  a  void  lease,  smj 
construction  being  more  likely  to  carry  into  effect  the  real  intention 


(a)  29  Car.  2,  c.  3,  ss.  1— 4. 

(i)  Ante,  78. 

(c)  Chap.  XXV.,  Sect.  1  (b). 

(rf)  Furster  v.  Rowland,  7  H.  &  N.  103; 
30  L.  J.,  Exch,  396. 

(e)  Laythurp  v.  Bryant,  2  Bing.  N.  C. 
735  ;  Gos'bell  v.  yircher,  2  A.  &  E.  500;  The 
Liverpool  Borough  Bank  v.  Ecclen,  4  H.  &  N. 
139;  Smith  1  L.  C.  231  (4th  ed.) ;  post, 
Cbap.  XXV.  Sect.  1  (b). 

(/)  Coles  V.  Trecothick,  9  Ves.  234,  250; 
CUnan  v.  Cooke,  1  Sch.  &  Lef.  22  ;  Dyas  v. 
Cruise,  2  Jon.  &  Lat.  461. 


(g)  Blore  V.  Sutton,  Z  Mer.  237;  RU 
way  V.  Wharton,  3  De  Gex,  M.  &  G.  67 
27  L.  J.,  Chan.  46  ;  6  H.  L.  Ca.  238  ;  Fi 
V.  Greenwood,  1  Jur.  N.  S.  806,  Wood,  V.( 
Forster  v.  Rowland,  7  H.  &  N.  103; 
L.  J.,  Exch.  396. 

(/i)  Maclean  v.  Dujin,  4  Bing.  722  ;  Rit 
wati  V.  fVharton,  6  H.  L.  Ca.  238,  296  ;  Bi 
ley,  Bart.  v.  Fitxmaurice,  8  E.  &  B.  664. 

(i)  Manser  v.  Back,  6  Hare,  443;  Ret 
Wait,  1 1  Price,  508. 

(;■)  Ante,  143—145. 

(k)  Ante,  143. 
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the  parties  (Z).  A  contract  which  is  void  as  a  lease  may  be  vahd  in  Chap.  XIX. 
equity  as  an  agreement  for  a  lease,  and  enforced  by  a  decree  for  a  ^'^^^' '' 
specific  performance,  with  costs  (m).  It  may  be  valid,  even  at  law, 
as  an  agreement  for  a  lease,  or  with  respect  to  any  express  or  implied 
stipulations  therein  contained  (w)-  By  agreement  in  writing  the  de- 
fendants agreed  to  let  to  the  plaintiff  certain  premises  for  the  term  of 
one  year  from  the  29th  of  September,  1854,  and  so  on  from  year  to 
year  (o)  as  long  as  the  parties  thereto  should  agree  :  held,  that  there 
was  an  implied  contract  on  the  part  of  the  defendants  to  give  the 
plaintiff  possession  of  the  premises  on  the  30th  September  (p). 
But  where  by  writing  not  under  seal,  signed  by  plaintiff  and  de- 
fendant, the  plaintiff  agreed  to  take  of  the  defendant  a  farm  at 
a  yearly  rental,  "  the  tenancy  to  commence  from  the  29th  day  of 
September  next  for  a  term  of  eight  years,  subject  to  a  lease,''  to  be 
drawn  up  by  the  defendant :  held,  that  there  was  no  express  or  im- 
plied contract  by  the  defendant  to  give  the  plaintiff  possession  of  the 
farm  on  30th  September  ;  for  that  possession  was  to  be  given  only  on 
the  commencement  of  a  tenancy  under  a  lease  for  eight  years ;  and 
that  this  agreement  was  void  as  a  lease  under  stat.  8  &  9  Vict.  c.  106, 
s.  3  {q).  The  action  should  have  been  for  not  granting  a  lease  pur- 
j  suant  to  the  agreement.  An  action  for  not  granting,  or  not  accepting 
(as  the  case  may  be)  a  lease  for  more  than  three  years,  cannot  be 
maintained,  unless  there  has  been  a  complete  and  perfect  agreement, 
and  evidence  thereof  in  writing  (/"). 

Where  an  implied  tenancy  from  year  to  year  has  been  created  by  <^"  implied 
entry  and  payment  of  rent  under  a  mere  agreement  for  a  lease  (s),  or 
I  under  a  void  lease  (f),  either  party  may  sue  the  other  for  any  breach 
1  of  the  implied    terms   of  such   tenancy,   corresponding  with    those 
i  mentioned  in  the  agreement  or  void  lease,  so  far  as  the  same  are 
applicable    to    a   yearly    tenancy  (m).      In    such    case    the   landlord 
should  not  declare  upon  the  mere  relation   of  landlord  and  tenant, 
I  but  should  state  that  the  defendant  became  and  was  tenant  to  the 
plaintiff  "  on  the  terms  "  (amongst  others)  that,  &c.  {x).     If  the  demise 
>  be  merely  oral,  or  by  writing  not  under  seal,  or   implied  as  above 
mentioned,  the  remedy  of  the  parties  for  breach  of  any  of  the  stipu- 
lations, whether  express   or   implied,  is   by  an  action   of  assumpsit. 
When  the  action  is  for  rent  the  plaintiff  may  declare  specially  for  the 
rent,  qua  rent(^),  or  (as   is  more   usual)  for  use  and  occupation  (z), 

(/)  RoUason  V.  Leon,  7  H.   &  N.  73,  77;  {p)  Jinks  v.  Edwards,  11  Excb.  775. 

31  L.  J.,  Excb.  96  ;   qupslioning  Stratton  v.  {q)   Dritry  v.  Macnamara,  5  E.  &  B.  (512. 

Pettilt,  16  C.  B.  420,  ante,  113.  (r)  Forst'er  v.  Rowland,  7   H.  &  N.  103  ; 

(m)  Parker  v.    Taswell,  2  De   Gex   &  J.  30  L.  J.,  Exch.  396. 

Yvv  ^^    L.  J.,  Chan.   812;    post.    Chap.  (s)  Ante,  168,  471. 

AAV.,  Sect    1.  (/)  Ante,  169,  471. 

(n)  Bondv.Rosling,  30  L.  J.Q.  B.  227;  («)  Ante,  168,  471. 

Kollason  v.  Leon,  7  H.  &  N.  73,  77  ;  31  L.  J.,  (j)  Dietrichsen  v.  Giubilei,  14  M.  &  W. 

''^'^'J- 9^:  845  ;  3  D.  &  L.  292;  ante,  471  (q). 

(0)  This  created  a  term  of  two  years  at  («/)  See  the  forms,  post,  Chap.  XXX. 

the  least,  ante,  168  («).  (j)  Ante.  687. 
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Chap.  XIX.    Assumpsit  cannot  be  maintained  by  the  assignee  of  the  reversion,  oi 

^^^'^-  ^-       a  promise  to  rcj)air,  &c.,  because  the  32  lien.  8,  c.  34,  does  not  appb 

where  the  demise  is  not  by  deed  («) ;  but  it  may  be  maintained,  ii 

such  case,  by  the  lessor  himself,  notwithstanding  the  assignment  (ft). 

(b)  For  not  Hepalring  or  not  Cultivating. 

ForNon-  When  a  tenant  holds  under  an  express  contract  to  repair  (c),  hi 

'*'*'"'^"  liability  is  regulated  by  that  contract,  and  there  can  be  no  impliei 

contract  to  repair  arising  from  the  relation  of  landlord  and  tenant  {d\ 
On  the  other  hand,  where  the  obligation  to  repair  arises  merely  fror 
the  fact  of  his  tenancy,  he  is  only  liable  to  make  good  such   dilapii 
dations  as  arise  from  his  commissive  acts,  and  not  for  any  which  ar 
merely  permissive  {e).     To  whatever  extent  he  is  liable  the  remed 
against  him  is  by  a  special  action  on  promises  or  in  case  for  breach  (, 
duty.     Where  there  is  a  demise  from  year  to  year,  and  a  new  tenail 
takes  possession,  the  declaration  may  allege  a  tenancy  on  the  origin; 
terms  between  the  reversioner  and  the  new  tenant  (/).      The  assifl 
nees  of  a  void  lease  by  deed,  which  had  been  treated  by  all  parties  i 
valid,  having  for  several  years  paid  the  rent  reserved,  and  not  havin 
re-assigned,  were  held  liable   in  assumpsit  on  implied  promises  f( 
repairs  and  rent  up  to  the  end  of  the  term,  according  to  the  covenan 
in  the  lease  (^).     The  proper  mode  of  declaring  upon  new  implie 
tenancies,  subject  to  special  terras,  has  been  already  stated  {h).     A 
assignee  of  the  reversion  cannot  maintain  an  action  of  assumpsit  c 
a  promise  to  repair,  &c.,  as  made  to  the  lessor,  because  the  32  Hen. 
c  34,  does  not  apply  where  the  demise  is  not  by  deed  (i) ;  but  in  sue 
case  the  lessor  himself  may  sue,  notwithstanding  the  assignment  (A) 
For  Breach  of        The  like  observations  apply  to  the  remedy  which  a  landlord  h 
against  his  tenant,  for  breach  of  the  obligation  to  follow  the  course 
good  husbandry ;  whether  that  obligation  arises  from  an  express  co 
tract  between  the  parties  {I),  or  is  merely  implied  from  their  standi) 
in  the  relative  situation   of  landlord  and  tenant  (m).     In   the  latf 
case,  however,  the  obligation  to  cultivate  is  confined  to  following  t 
usual  course  of  husbandry  pursued  in  the  neighbourhood  where  t 
premises  are  situate  (ri),  and  does  not  extend  to  such  obligations  as  < 
not  necessarily  arise  out  of  the  relation  of  landlord  and  tenant :  th 
a  declaration  on  promises  has  been   held  bad   on  demurrer,  whi 
stated  that,  in  consideration  that  the  defendant  had  become  tenant 

(a)  Ante,   639  ;    Dietrlchsen   v.    Giuhilei,  5  Scott,  58. 
14  M.  &  W.  849,  Parke,  B.  (h)  Ante,  471. 

(b)  Bickford  v.  Parson,  5  C.  B,  920.  (i)  Ante,  639. 

(c)  Ante,  460—467.  (k)  Bickford  v.  Parson,  5  C.  B.  920. 

(d)  Ante,  469.  (/)  Ante,  478— 480. 

(e)  Ante,  472.  (m)  Ante,  117,  477. 
(/)  Buckworth  v.  Simpson,  1  C,  M.  &  R.  («)  Powley  v.  Walker,  5  T.  R.  373  ;  ai 

834  ;  5  Tyr.  344.  477. 

{g)  Beak  V.  Sanders,  3  Bing.  N.  C.  850 ; 


Husbandry. 
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the  plaintiff  of  a  farm,  the  defendant  undertook  to  make  a  certain  Chap.  XIX. 
quantity  of  fallow,  and  to  spend  60/.  worth  of  manure  every  year  Sect,  i. 
thereon,  and  to  keep  the  buildings  in  repair;  because  these  obligations 
do  not  necessarily  arise  out  of  the  bare  relation  of  landlord  and 
tenant  (o).  When  any  such  special  obligation  is  relied  on,  the  decla- 
ration should  allege  that  the  defendant  became  tenant  to  the  plaintiflp 
upon  the  terms  (amongst  others)  that,  &:c.(p).  In  an  action  on  a 
promise  to  manage  a  farm  in  a  good  and  husband-like  manner,  and 
according  to  the  custom  of  the  country,  it  is  sufficient  to  allege  the 
breach  in  the  words  of  the  promise  (q). 

(c)  For  Money  paid  on  a  Distress. 
Generally  speaking,  the  title  to  land  or  the  right  to  distrain  for  rent,  When  Action 
or  for  damage  feasant,  cannot  be  tried  in  an  action  for  money  had  and  ^^^^  receded'"* 
received  {s).  The  reasons  are — first,  that  the  law  has  provided  other  not  maintain- 
and  more  appropriate  remedies,  viz.,  ejectment,  replevin,  (fee;  second,  ^  ^" 
that  the  plaintiff  has  no  right  to  ease  himself  of  the  difficulty  and 
precision  of  special  pleading,  and  to  expose  the  defendant  to  uncer- 
tainty and  surprise  by  suing  for  money  had  and  received  {t) ;  third, 
it  is  the  duty  of  a  person  who  complains  of  a  distress  for  rent,  or  for 
damage  feasant,  to  tender  at  his  peril  a  sufficient  sum  to  satisfy  the 
rent,  or  the  damage  done,  with  the  expenses  of  the  distress  (m).  Such 
tender  must  be  made  before  the  impounding ;  otherwise  it  is  too  late 
for  most  purposes  {u).  The  tenant  or  party  distrained  on  has  no  right 
to  shift  upon  the  distrainer  the  risk  and  responsibihty  of  ascertaining 
the  correct  sum  by  paying  under  protest  the  full  amount  claimed,  and 
afterwards  bringing  an  action  for  money  had  and  received  to  recover 
back  the  amount  overpaid  {x).  In  such  an  action  (if  maintainable) 
the  question  for  the  jury  would  be,  whether  any  and  what  sum  had 
been  overpaid ;  whereas  in  replevin  the  question  would  be  whether 
the  distress  was  lawful  for  all  or  any  part  of  the  rent  or  damage 
claimed  ;  or  whether  the  sum  tendered  (if  any)  was  sufficient.  The 
party  distrained  on,  who  is  generally  the  wrongdoer,  has  no  right  to 
change  the  question  for  trial  in  such  a  manner  to  his  manifest  ad- 
vantage. When  a  person,  threatened  with  a  distress,  or  upon  whose 
cattle  or  goods  a  distress  has  been  made,  either  for  rent  or  for  damage 
feasant,  pays  money  from  which  he  might  have  defended  himself, 
either  as  to  the  whole  or  part,  he  is  deemed  to  have  made  such  pay- 
Co)  Brown  V.  Crump,  6  Taunt.  300. 
{p)  Ante,  471. 

(?)  Earl  nf  Falmouth  V.  Thomas,  1  Cr.  & 
M.89;  3Tyr.  26;  ante,  645. 

(*)  Lindon  v.  Hooper,  Cowp.  414,  418; 
Knibbs  V.  Hall,  1  Esp.  84  ;  Brown  v.  M'Kin- 
"'I'J,  1  Esp.  279 ;  Lolhian  v.  Henderson,  3 
Bos.  &  p.  530  ;  Levij  v.  Goodson,  4  T.  R. 
687;  Marshall  v.  Hopkins,  15  East,  309, 
313,  314  ;  Snowdon  v.  Davis,  1  Taunt.  351) ; 


Clarance  v.  Marshall,  2  Cr.  &  M.  495  ;  4 
Tyr.  147;  Skeate  v.  Beale,  11  A.  cS:  E.  983; 
3  P.  &  D.  597  ;  Gulliver  v.  Cozens,  1  C.  B. 
788  ;  Thomas  v.  Thomas,  5  Exch.  28  ;  1  L., 
M.  &  P.  229. 

(O  Lindon  v.  Hooper,  Cowp.  418  ;  Yates 
V.  Eastwood,  6  Exch.  805. 

(u)  Ante,  399;  post,  Chap.  XX.,  Sect. 
5(b). 

(a;)  Gulliver  v.  Cozens,  I  C.  B.  788,  795. 
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ment  volnntarihj  to  the  full  amount,  notwithstanding  he  paid  it  most 
unwillingly  and  under  protest :  no  part  of  such  money  can  be  recovered 
back  or  used  as  a  set-off  against  another  demand  {y).  Where  the 
plaintiff,  being  a  tenant  of  the  defendant,  received  notice  from  a  sub- 
sequent mortgagee  of  the  defendant's  reversionary  term  that  the 
interest  was  in  arrear,  and  was  required  to  pay  to  the  mortgagee  the 
rent  then  due,  but  notwithstanding  such  notice  he  paid  the  rent  to 
the  defendant  and  was  afterwards  compelled  by  distress  to  pay  the 
amount  over  again  to  the  mortgagee :  it  was  held,  that  the  money  so 
paid  to  the  defendant  for  rent  could  not  be  recovered  back  in  an 
action  for  money  had  and  received  {z).  But  excessive  charges  inci- 
dent to  a  distress,  which  are  paid  under  protest  to  obtain  the  goods, 
may  be  recovered  back  from  the  broker  (a). 

A  landlord  who  distrains  his  tenant's  goods  for  rent  in  arrear,  and 
is  not  guilty  of  any  misconduct  with  regard  to  the  distress,  and  sells 
the  goods,  is  not  liable  to  his-  tenant  in  an  action  for  money  had  and 
received  for  the  overplus  of  the  sale  not  left  in  the  hands  of  the 
sheriff  pursuant  to  2  Will.  &  M.  sess.  1,  c.  5,  the  proper  remedy 
being  an  action  on  the  case  for  not  leaving  the  overplus  in  the  hands 
of  the  sheriff  (A). 

A  tenant  under  a  lease  cannot  maintain  an  action  against  his 
landlord  on  an  implied  promise  for  money  paid  under  a  distress 
made  by  a  superior  landlord,  being  excluded  by  the  express  con- 
tract t  the  remedy  (if  any)  is  on  the  covenant  (c).  An  under- 
tenant whose  goods  are  distrained  and  sold  for  rent  due  from  his  im- 
mediate landlord  cannot  maintain  an  action  against  his  landlord  for 
money  paid ;  for,  on  the  sale  under  the  distress,  the  money  paid  by 
the  purchaser  vested  in  the  original  landlord  in  satisfaction  of  the 
rent,  and  never  was  the  money  of  the  under-tenant  (d).  But  where 
the  goods  of  a  stranger,  on  the  premises  of  another,  were  distrained 
by  the  landlord  for  rent  in  arrear,  and  the  stranger  was  obliged  to 
pay  the  rent  to  redeem  them  ;  the  Court  held,  that  he  might  maintain 
an  action  for  money  paid  to  the  use  of  the  original  lessees,  who  were 
bound  by  their  covenants  to  the  landlord,  although  some  of  them  had 
to  the  knowledge  of  the  plaintiff,  before  he  placed  his  goods  on  the 
premises,  assigned  their  interest  to  one  of  their  co-lessees,  who  was  in 
exclusive  possession  at  the  time  (e).  An  under-tenant  of  part  of  pre- 
mises, who  has  paid  the  whole  rent  to  the  original  lessors  of  the  whole 


(?/)  Knihhs  v.  Hall,  1  Esp.  8i  ;  GulHver 
V.  Cuzens,  1  C.  B.  788;  Bilbie  v.  Lnniley,  2 
East,  469  ;  Brisbane  v.  Dacres,  5  Taunt. 
143  ;  Wilso7i  V.  Rmj,  10  A.  &  E.  82  ;  2  P.  & 
I).  253  ;  Barber  v.  Pott,  4  H.  &  N.  759  ; 
Rewfrey  v.  Butler,  E.  B.  &  E.  887,  897  ; 
5  Jur.  N.  S.  1298  ;  7  W.  R.  682. 

(z)  Higgs  V.  Scolt,  7  C.  B.  63. 

(«)  Hills  V.  Street,  5  Bing.  37  ;  2  M.  &  P. 
96. 

(i)  Yates  V.  Eastwood,  6  Exch.  805 ;  20 


L  J.,  Exch.  303;  Evans  v.  Wright,  2  H.  & 
N.  527  ;  27  L.  J.,  Exch.  50  ;  ante,  417. 

(c)  Schlenker  v.  Moxeij,2  B.  &  C.  789;  5 
D.  &  R.  747;  1  C.  &  P.  178. 

{(l)  Muore  V.  Pyrke,  1 1  East,  52  ;  Rodgers 
V.  Maw,  15  M.  &  W.  447  ;  but  see  Dandy  v. 
Cart  Wright,  8  Exch.  913;  22  L.  J.,  Exch. 
285. 

(c)  Exall  V.  Partridge,  8  T.  R.  308;  8 
Esj).  8. 
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premises,  under  a  threat  of  distress,  cannot  recover  against  the  under- 
tenant of  tlie  other  part  any  contribution  as  for  money  paid  to  his 
use(/).  Wherever  a  tenant  may  be  ousted  in  his  occupation  in 
default  of  a  payment  being  made  by  his  landlord  he  may  pay  it  in 
discharge  of  the  land,  and  such  expenses  are  to  be  borne  by  the 
landlord  {g).  Such  payment  operates  as  a  payment  pro  tanto  of  the 
rent  (A).  But  sometimes  only  a  proportionable  part  should  be  de- 
ducted (i).  A  promise  to  pay  rent  to  a  landlord  going  to  distrain,  by 
a  person  who  is  in  possession  of  the  goods  under  a  bill  of  sale,  by 
which  the  landlord  is  induced  to  forego  his  distress,  is  not  a  contract 
within  the  Statute  of  Frauds,  and  therefore  need  not  be  in  writing  {k). 

(d)  For  other  Things. 
Where  money  has  been  paid  under  an  agreement,  no  part  of  which 
has  been  performed  by  the  defendant  through  his  neglect  or  default, 
and  the  plaintiff  has  thereupon  rescinded  the  contract,  such  money 
may  be  recovered  back  in  an  action  for  money  had  and  received  (Z). 
But  where  there  has  not  been  a  total  failure  of  consideration,  and 
the  parties  cannot  be  placed  in  statu  quo,  the  contract  cannot  be  re- 
scinded except  by  mutual  consent,  or  in  pursuance  of  some  express 
power  in  the  agreement,  or  for  fraud,  but  the  remedy  (if  any)  must  be 
upon  the  contract  for  any  breach  of  it  (»?).  Where  by  an  agreement 
the  defendant  was  to  accept  of  the  assignment  of  a  lease  of  a  farm 
from  the  plaintiffs,  and  to  take  the  fixtures  and  crops  at  a  valuation, 
and  he  was  afterwards  let  into  possession,  and  the  valuation  was 
made,  but  he  refused  to  take  the  lease,  alleging  that  the  plaintiffs  had 
failed  to  make  a  good  title ;  it  was  held,  that  indebitatus  assumpsit 
would  not  lie  for  the  price  of  the  fixtures  and  crops,  the  plaintiffs' 
only  remedy  being  by  a  special  action  on  the  agreement  (w).  But 
where  a  deposit  is  paid  on  a  contract  to  grant  a  lease,  to  run  from  a 
future  day,  the  vendee  has  a  right  to  rescind,  on  the  vendor  not 
proving  his  title,  and  may  maintain  an  action  for  the  deposit,  without 
waiting  for  the  day  from  which  the  lease  was  to  run(o).  Where  the 
plaintiff  paid  money  to  the  defendant,  on  the  defendant's  promise  to 
make  him  a  lease  of  land,  and  before  the  lease  was  made  the  de- 
fendant was  evicted ;  it  was  held,  that  the  plaintiff  might  recover  the 


(/)  Hunter  v.  Hunt,  1  C.  B.  300. 

{g)  Smith  V.  Pearce,  MS.,  Sitt.  after 
M.  T.,  43  Geo.  3  ;  ante,  597  (o). 

{h)  Ante,  434— 437. 

(«■)  Ante,  433. 

(k)  Williams  v.  Leaper,  2  Wils.  308  ;  3 
Burr.  1886.  But  see  Fennell  v.  Mulcahij,  8 
Ir.  L.  Rep.  434;  Rounce  v.  Woodward,?) 
L.  T.  186;  both  cited  7  C.  B.,  N.  S.  386, 
387. 

(,/)    Ferrer  v.   Nightingal,  2  Esp.  639; 


Towers  V.  Barrett,  1  T.  R.  136  ;  Gompertx 
V.  Denton,  1  Cr.  &  M.  207  ;  Gatty  v.  Field, 
9  Q.  B.  431. 

{m)  Hunt  V.  Silk,  5  East,  449  ;  Rothschild 
V.  Hemniiiigs  (in  error),  9  1$.  &  C.  470; 
Blackburn  v.  Smith,  2  Excli.  783;  18  L.  J., 
Exch.  187  ;  Clarke  v.  Dickson,  E..  B.  &  E. 
148;   Remfrey  v.  Butler,  Id.  887,  897. 

(n)  Neal  v.  Viney,  1  Camp.  471. 

(o)  Rcyper  v.  Coombes,  6  B.  &  C.  534 ;  9 
D.  &  R.  562. 
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Chap.  XIX.    money  in  assumpsit,  the  consideration  not  having;  been  performed  (p). 
^^^'  '*       Defendant  was  possessed  of  a  lease  for  years,  which  he  sold  to  plain- 


tiff for  sixteen  guineas,  and  at  the  time  of  the  sale  observed  that  it 
was  a  oood  lease  for  seven  years :  it  turned  out  afterwards,  that  the 
lessor  was  tenant  for  life  only,  and  had  no  right  to  make  a  lease  for  a 
lono-er  term  than  his  own  life ;  in  consequence  of  which  the  plaintiff 
was  turned  out  of  possession  in  two  years  after  the  assignment  of  the 
lease  had  taken  place,  the  lessor  having  died  previously  to  the  bargain 
between  the  plaintifl'  and  the  defendant.  The  plaintiff  thereupon 
brought  an  action  for  money  had  and  received  to  recover  the  money 
paid  for  the  lease,  as  paid  on  a  consideration  which  had  failed.  On 
Leycester,  for  defendant,  objecting  to  the  plaintiff  recovering  on  the 
declaration,  which  contained  only  the  common  counts,  Lawrence,  J., 
referred  to  Cripps  v.  Reade  (6  T.  R.  606),  tried  before  him  at  Oxford,  in 
which  a  lease  had  been  sold  by  one  as  administrator,  whose  letters  of 
administration  were  afterwards  repealed,  and  where  he  permitted  the  ^ 
plaintiff  to  recover  on  a  similar  declaration,  and  the  Court  of  King's  ||P 
Bench  confirmed  his  opinion.  Verdict  for  the  plaintiff' (g).  Where  a  ! 
tenant  pur  autre  vie  pays  rent  by  mistake,  after  the  life  has  dropped, 
in  ignorance  of  that  fact,  he  may  recover  back  the  rent  as  money  had  1 1^ 
and  received  for  his  use,  such  action  not  being  brought  for  the  pur- 
pose of  trying  the  title  to  the  land  (r).  Rent  paid  by  A.  to  B.,  claim- 
ing as  devisee,  which  A.  is  afterwards  compelled  to  pay  to  the  heir, 
may  be  recovered  back  as  money  had  and  received,  where  B.  claims 
no  title  when  the  action  is  brought  (s).  Where  the  plaintiff  agreed  to 
let  to  the  defendant  land  on  building  leases,  and  lend  him  money  to  i 
build,  to  be  repaid  by  a  particular  time,  and  the  defendant  agreed  to 
build,  and  convey  the  houses  as  security;  and  after  part  had  been 
built,  and  part  only  of  the  money  had  been  advanced,  the  plaintiff 
requested  the  defendant  to  desist,  which  he  did ;  it  was  held  that, 
after  the  time  fixed,  the  plaintiff  might  recover  the  money  he  had 
advanced,  on  a  count  for  money  lent,  without  resorting  to  the  agree- 
ment it).  Where  a  tenant  agreed  with  his  landlady,  that  if  she  would 
accept  another  as  her  tenant  in  his  place  (he  being  restrained  from 
assigning  the  lease  without  her  consent),  he  would  pay  her  40/.  out  of 
100/.  which  he  w^as  to  receive  for  the  good-will,  if  her  consent  was 
obtained;  having  received  the  100/.  from  the  new  tenant,  who  was 
cognizant  of  that  agreement,  he  was  held  liable  to  the  landlady  in  an 
action  for  money  had  and  received  to  her  use  (m).  Where  a  person 
agreed  to  let  a  house  for  a  year,  and  if  he  did  not  procure  a  lease  of 

(p)  Palm.  364;   1  Esp.  N.  P.  8.  (s)  Newsome  v.  Graham,  10  B.  &  C.  234; 

(q)  Matthews  V.  Hollings,  cor.L-dwrenceJ.,  5^1.  &  R.  64. 

at  Shrewsbury,  Ox.  Sum.  Cir.  1801,  MS.  (t)  James  v.  Cotton,  7  Bing.  266;  5  M.  k 

(r)  Barber  v.  Brown,  I  C.  B,,  N.  S.  121  ;  P.  26. 

26  L.  J.,  C.  P.  41.  («)  Griffiths  v.  Young,  12  East,  513. 
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it  for  the  tenant  at  the  end  of  that  time  to  repay  him  half  the  amount    Chap.  xix. 

expended  by  the  tenant  in  repairs;    it  was  held,  that  that  amount       ^^"-  ^- 

could  not  be  recovered  under  the  common  count  for  money  paid  (x). 

If  there  has  been  a  recovery  in  assumpsit  against  two  defendants,  and 

a  levy  for  the  whole  damages  on  one,  that  one  may  recover  a  moiety 

against  the  other  in  an  action  for  money  paid  to  his  use  (y) ;  althou"-h 

it  is  otherwise  where  the  recovery  against  the  two  was  in  tort(i:). 


Sect.  2. — Pleadings. 

The  venue  and  declaration  are  much  the  same  as  in  an  action  of  Venue  and 
covenant  (a).  It  is  sufficient  to  state  the  agreement  according  to  its  '^^'^'^'"^"on- 
legal  effect.  Where  the  declaration  alleged  a  promise  by  the  de- 
fendant to  use  the  house  and  furniture  in  a  tenant-like  manner,  and 
at  the  end  of  the  term  to  have  it  cleaned ;  the  evidence  w^as  that  it 
was  clean  when  defendant  took  it,  and  that  he  agreed  to  leave  it  as 
he  found  it;  this  was  held  no  variance (6).  In  declaring  upon  an 
awkwardly-worded  contract,  the  legal  effect  of  which  is  doubtful,  it  is 
sometimes  advisable  to  set  out  the  agreement  verbatim  (c).  Where  a 
person  takes  a  house  under  a  written  agreement  to  repair,  &c.,  the 
implied  promise  (if  any  (c?) )  to  use  the  premises  a  tenant-like  manner 
is  part  of  the  same  contract,  and  must  be  declared  on  as  such,  and  not 
as  two  agreements  in  two  counts  (e).  The  actual  and  implied  promise 
should  both  be  stated,  with  two  or  more  breaches  {e). 

It  is  never  necessary  to  allege  the  title  of  the  plaintiff,  when  the  When  the 
action  is  brought  against  one  w^ho  has  derived  his  interest  directlv  T-f,'""'^  ®, . 

p  ,  ~  -^     1  itle  must  be 

from  him;    for  the  same  doctrine,  by  which  the  tenant  is  estopped  stated. 
from  disputing  the  title  of  his  landlord  from  whom  he  has  derived  his 
estate,  applies  to  this  action  as  well  as  to  covenant  (/). 

A  plea  that  the  defendant  did  not  promise  as  alleged,  operates  only  What  Pleas 
as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  gelierally.^^' *^ 
matters  of  fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law^ :  all  matters  in  confession  and  avoidance,  including 
not  only  those  by  way  of  discharge,  but  those  which  show  the  trans- 
action to  be  either  void  or  vodable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  must  be  specially  pleaded  [g).  The  various  pleas 
are  similar,  mutatis  mutandis,  to  those  in  actions  for  use  and  occupa- 
tion (/i) ;  or  in  debt  for  rent  (i) ;  or  in  covenant  (k). 

{x)   Thurnell  v.  Symonds,  1  C.  &  K.  41-.  (e)  Hol/ord  v.  Dunnett,  7  M.  &  W.  348  ; 

(jr)  Braddyl    v.    Jones,    4   Doug.    52;     1  Messent   v.   Reynolds,    3   C.    IJ.    194;    ante, 

Smith,  L.  C.  128  (4th  ed.).  643(0- 

(?)  Merryu-eather  v.Niian,^lL.Yi.\%G;  (/)  Ante,  644;    Cole   Ejec,   213,    214; 

1  Smith,  L.  C.  129  (4th  ed.).  Delaney  v.  Fox,  1  C.  B.,  N.  S.  166  ;    2  Id. 

(fl)  Ante,  641—647.  768. 

(6)  Stanley  v.  Agnew,  12  M.  &  W.  827.  {g)   Reg.    PI.   H.  T.   1853,  No.  8  ;   ante, 

(c)  Sainter  v.  Ferguson,    7    C.   B.    716;  647. 
Baggallay  v.  Pcttlt,  5  C.  B.,  N.  S.  637 ;    28  (/()  Ante,  692—701. 

L.  J.,  C.  P.  169.  (t)  Ante,  659. 

(rf)  Ante,  469.  (A)  Ante,  647—654. 
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When  the  defendant  has  no  other  defence,  as  to  all  or  part,  he 
should  plead  payment  into  Court  of  a  sufficient  sum,  pursuant  to  15 
&  16  Vict.  c.  76,  ss.  70—73(0. 


Sect.  3. — Damages. 
The  amount  of  damages  recoverable  (if  any)  is  generally  a  question 
for  the  jury.  The  measure  of  damages  is  so  much  as  will  place  the 
])hiintirt'  in  as  good  a  position  as  he  would  have  been  in  at  the  time 
of  the  breach,  had  the  defendant  then  performed  his  contract  (?«). 
Whenever  the  plaintiff  complains  of  any  special  damage  or  injury  he 
has  sustained  by  reason  of  the  breach  of  contract,  which  does  not 
necessarily  spring  from  such  breach,  he  must,  in  order  to  recover, 
allege  such  special  damage  in  his  declaration,  and  show  its  connection 
with  the  breach  of  contract  («).  In  assumpsit,  for  not  giving  the 
plaintiff  possession  of  certain  apartments  and  fixtures  in  the  defend- 
ant's house,  agreed  to  be  let  by  him  to  the  plaintiff,  under  a  written 
ao-reement,  in  consideration  of  a  certain  annual  rent,  the  plaintiff  may 
give  evidence  of  a  particular  loss  sustained  by  breach  of  such  an 
agreement,  although  he  may  have  stated  the  loss  generally  in  his 
declaration :  therefore,  evidence  of  loss  of  business  by  the  plaintiff's 
wife,  in  her  trade  of  a  milliner,  was  held  admissible  as  evidence  of 
general  damage,  although  no  special  damage  on  that  ground  was  laid 
in  the  declaration,  nor  any  particular  customers  named,  nor  any  aver- 
ment introduced  as  to  the  nature  of  her  business  (o).  Where  a  land- 
lord, availing  himself  of  his  right  of  entry  for  breach  of  the  terms  of  a 
lease,  lets  to  another  tenant,  and  then  sues  the  first  tenant  for  damages, 
the  jury  are  entitled  to  take  into  consideration  the  rent  agreed  to  be 
paid  by  the  new  tenant,  without  regard  to  the  possibility  of  his  proving 
insolvent,  and  the  plaintiff  cannot  recover  damages  for  rent  due  after 
the  day  mentioned  in  the  writ  of  ejectment  (p).  Where  a  tenant  holds 
over  after  the  expiration  of  a  notice  to  quit,  the  landlord  is  entitled  to 
recover  against  him  the  reasonable  damages  and  costs  sustained  by 
him  in  an  action  at  the  suit  of  a  party  to  whom  he  had  contracted  to 
let  the  premises,  but  to  whom  the  tenant's  wrongful  act  had  prevented 
him  from  delivering  possession  {q).  It  seems  that  interest  may  be 
recovered  as  damages  where  rent  is  due  on  a  particular  day  under  a 
written  contract  (r). 


(/)  Ante,  C52,  700. 

{m)  Alder  v.  Keightleij,  15  M.  &  WM17  ; 
Robinson  v.  Harman,  1  Exch.  855  ;  Iladley 
V.  Baxendale,  9  Exch.  3U  ;  Fletcher  v.  Taij- 
leur,  17  C.  B.  21  ;  Bromley  v.  Chesiertmi,  2 
C.  B.,  N.  S.  592  ;  Simons  v.  Patchett,  7  K. 
&  B.  5G8 ;  Diinlop  v.  Iliggins,  1  II.  L.  Cas. 
381. 

(«)  I  Chit.  PI.  348,  34'9  (7th  ed.) ;  Ran- 


dall V.  Raper,  E.,  B.  &  E.  84  ;  Haddan  V. 
Lott,  15  C.  B.  411. 

(o)   Ward  v.  Smith,  11  Price.  19. 

Ip)  Oldershaw  v.  Holt,  12  A.  &  E.  590; 
4  P.  &  D.  307. 

(q)  Bramley,  app.,  Chesterton,  rcsp.,  2  C. 
B.,  N.  S.  592;  27  L.  J.,  C.  P.  23. 

(r)  Sherry  v.  Preston,  2  Chit.  245  ;  3  &  4 
Will.  4,  c.  42,  s.  28. 
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Sect.  1. — Actions  for  Torts — By  Occupier. 

Wherever  a  direct  injury  is  committed  to  houses  or  lands,  which 
are  in  the  possession  of  the  party  complaining,  the  proper  form  of 
action  is  trespass  ;  where  the  injury  is  merely  consequential  upon 
some  act  of  the  defendant,  which,  if  abstractedly  considered,  would  not 
be  illegal,  the  remedy  is  case.  The  latter  action  is  also  in  some  few 
instances  a  concurrent  remedy  with  trespass  {a).  The  distinctions  as 
to  forms  of  actions  are  of  less  importance  now  than  they  were 
formerly;  for  although  these  have  not  been  actually  abohshed  by  the 
Common  Law  Procedure  Act,  1852(5),  still  the  fact  of  it  being  un- 
necessary to  mention  any  form  of  action  in  the  writ,  together  with 
power  of  joining  any  causes  of  action  in  the  same  suit,  have  relieved 
the  pleader  of  many  of  the  difficulties  that  formerly  beset  him. 

To  entitle  a  party  to  bring  trespass,  he  must,  at  the  time  of  the  act 
committed,  have  had  either  the  actual  possession  or  a  constructive 
possession  in  respect  of  the  thing  being  legally  vested  in  him  in  pos- 
session (c).  Whoever  is  in  possession  may  maintain  the  action  against 
a  wrong-doer  to  his  possession:  thus,  where  a  party  being  entitled, 
under  a  lease  from  the  Crown,  to  the  sole  right  of  digging  lead  in  a 


Chap.  XX. 
Sect.  1. 

Form  of  .\c- 
tion. 


What  Title 
sufficient. 


(a)  Wells  V.  Ody,  1  M.  &  W.  452 ;  Tyr. 
&  Gr.  715  ;  5  Dowl.  95  ;  7  C.  &  P.  410 ; 
Branscomhe  v.  Bridges,  1  B.  &  C.  145  ;  2 
D.  &  R.  2-')6  ;  Holland  v.  Bird,  10  Bing.  15  ; 
3  Moo.  &  Sc.  363  ;  Stiirch  v.  Clarke,  4  B.  & 
Adol.  113  ;  Dawson  v.  Cropp,  1  C.  B.  961  ; 
3  D.  &  L.  225 ;  Nargatt  v.  Nias,  E.  &  E. 
439. 

(6)  15  &  16  Vict.  c.  76,  ss.  3,  41,  51,  74. 

(c)  Smith  V.  Milles,  1  T.  R.  475  ;    Rcvett 


V.  Brown,  5  Bing.  7  ;  Jflieeler  v.  Montefiore, 
2  Q.  B.  133,  156  ;  Brown  v.  Xotletj,  3  Exch. 
219  ;  Lowe  v.  Ross,  5  Exch.  553;  Turner  v. 
Cameron's  Coalbrook  Steam  Coal  Co.,  5  Exch. 
932  ;  Lichfield  v.  Ready,  5  Exch.  939  ;  Keyse 
V.  Powell,  2  E.  &  B.  132  ;  Randal  \.  Ste- 
vens, Id.  641  ;  Barnett  v.  Earl  of  Guildford. 
11  Exch.  19  ;  Anderson  v.  Radcliffe,  E.  B.  & 
E.  806;  Cole  Ejec.  287,459. 
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Chap.  XX. 

Sect.  1. 


iV'hat  is  a  suf- 
icirnt  Posses- 
ion. 


certain  district,  to  the  soil  of  which  she  had  no  right,  let  to  the  plain- 
tiff all  her  right  so  to  dig  during  her  term:  it  was  held,  that  an 
action  might  be  maintained  against  the  defendant  for  taking  the 
lead  {(I).  A  lessee  of  copyhold  land  is  in  legal  possession  of  the 
mines  under  it,  although  where  there  is  no  express  or  implied  grant 
of  the  mines  to  him  he  is  not  entitled  to  work  them  (e).  The  action 
lies  against  a  wrong-doer,  although  the  tenant  has  no  legal  title  other 
than  actual  possession ;  therefore,  one  in  possession  of  glebe  land 
under  a  lease,  void  by  reason  of  the  rector's  non-residence,  may  yet 
maintain  trespass  upon  his  possession  against  a  wrong-doer  (/).  A 
lessee  for  years,  after  his  lease  is  expired,  may  have  an  action  for  a 
trespass  on  the  land  before  his  lease  was  ended  {(/).  But  where  a 
tenant's  interest  is  determined,  as,  for  instance,  by  the  death  of  a 
tenant  for  life,  under  whom  he  holds,  and  he  is  then  absent  from  the 
premises,  and  does  no  act  indicating  an  intention  to  remain  in  pos- 
session, he  is  to  be  presumed  to  be  out  of  possession,  and  therefore 
cannot  maintain  trespass  (h).  A  person  legally  entitled  to  land, 
having  entered  without  making  any  formal  declaration  of  his  entry, 
may  maintain  trespass  against  a  person  wrongfully  in  possession  at 
the  time  of  entry,  and  continuing  in  such  possession  afterwards  (i). 
Where  the  agent  of  the  lessor  entered  on  the  expiration  of  the  tenancy 
for  the  express  purpose  of  demanding  possession,  the  lessor  may 
maintain  trespass,  not  only  against  the  tenant,  but  also  against  persons 
claiming  under  him  (7e).  Where  a  tenant  remains  in  apartments  after 
the  expiration  of  his  term,  he  cannot  maintain  trespass  against  the 
landlord  for  forcibly  entering  and  turning  him  out  (I).  But  as  there 
have  been  some  erroneous  decisions  to  the  contrary  (m),  a  landlord  or 
his  agent  should  not  use  force  ivitliout  first  demanding  possession  and 
effecting  a  peaceable  entry,  if  possible  {n).  A  lessee  before  entry  has 
only  an  interesse  termini,  and  cannot  maintain  trespass  (o) ;  where  a 
lease  was  made  by  way  of  mortgage,  to  hold  from  thenceforth,  subject 
to  a  proviso  that  on  non-payment  of  the  money  on  a  certain  day,  the 
mortgagee  might  enter,  he  cannot  maintain  trespass  for  an  entry  made 
by  a  stranger  before  that  day  (p). 

If  J.  S.  agree  with   the  owner  of  the  soil  to   plough  and  sow  the 
ground,  and  for  that  to  give  him  half  the  crop,  J.  S.  may  have  his 

1563; 


(d)  Marker  v.  Birkbuck,  3    Burr, 
Taiilor  V.  Easlwood,  1  East,  212. 

(e )  Kei/se  v.  Powrll,  2  E.  &  B.  132  ;  Smith 
V.  Lloyd,''J  Exch.  502;  ante,  482. 

(/)   Gruhnm  V.  Peat,  1  East,  244. 

(g)  Bro.  Tres}).  456;  2  Kol.  Abr.  551,  1. 
46 ;  Syuionds  v.  Seaborne,  Cro.  V,\xr.  325 ; 
Bedingfield  v.  Onslow,  3  Lev.  209  ;  Evelyn 
V.  liaddish.  Holt,  N.  P.  C.  543. 

{Ii)  Brown  v.  Notley,  3  Exch.  219. 

(i)  Butcher  v.  Butcher,  7  B.  &  C.  399  ;  1 
M.  &  R.  220 ;  lley  v.  Moorhuuse,  (i  Bing. 
N.  C.  52  ;  8  Scott,  156  ;  Co.  Lit.  245  ;  Cole 
Ejec.  67,  73. 


{k)  Hey  v.  Moorhouse,  6  Bing.  N.  C.  52; 
8  Scott,  156 ;  Broion  v.  Notley,  3  Exch. 
219. 

(I)  Ante,  550. 

(m)  Newton  v.  Harlnnd,  1  M.  &  G.  644 ; 
1  Scott,  N.  R.  474  ;  IliUary  v.  Gay.  6  C.  & 
P.  284. 

(«)  Ante,  550  ;  Cole  Ejec.  69,  70. 

(o)  Co.  Lit.  296b;  Com.  Dig.  Trespass, 
15.  1,  2  ;  Cole  Ejec.  287,  459  ;  Loive  \.Ross, 
5  Exch.  553  ;  Litchfield  v.  Ready,  Id.  939. 

(p)  Wheeler  v.  Montefiore,  2  Q.  B.  133; 
1  G.  &  D.  493  ;  Turner  v.  Cameron's  Coal- 
brook,  4c.  Co.,  5  Exch.  932. 
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action  for  treading  down  the  corn ;  for  the  owner  is  not  jointly  con-  Chap.  XX. 
cerned  in  the  growing  corn  ;  but  is  to  have  half  after  it  is  reaped  by  ^^'^'^•^' 
way  of  rent,  which  may  be  of  other  things  than  money  (g).  So  one 
who  has  contracted  with  the  owner  of  a  close,  for  the  purchase  of  a 
growing  crop  of  grass  there,  for  the  purpose  of  its  being  mown  and 
made  into  hay  by  the  vendee,  has  such  an  exclusive  possession  of  the 
close,  though  for  a  limited  purpose,  that  he  may  maintain  trespass 
quare  clausum  fregit  against  any  person  entering  the  close,  and  taking 
the  grass,  even  with  the  assent  of  the  owner  (r) ;  and  under  similar 
circumstances  the  vendee  may  maintain  trespass  against  the  sheriti'(.s). 
A  person  who  is  seised  in  fee  of  the  soil  and  freehold,  the  surface  of 
which  other  persons  have  the  exclusive  possession  of  during  a  portion 
of  the  year,  may  maintain  trespass  against  persons  who  dig  holes 
through  the  surface  during  that  portion  of  the  year,  but  not  against 
persons  who  merely  ride  over  the  close  {t).  A  lessee  for  life  or  years 
of  land  has  no  property  in  the  trees  growing  on  the  land  (u).  If  a 
stranger  cut  down  any  trees,  the  lessee  may  maintain  trespass,  but  he 
shall  not  recover  damages  for  the  value  of  the  trees,  because  the  pro- 
perty of  them  is  in  the  reversioner  ;  but  the  damages  shall  be  for 
cropping  and  breaking  his  close,  and  perhaps  for  the  loss  of  shade, 
(fcc.  ix).  A  tenant  for  life  "  without  impeachment  of  waste"  is  entitled 
to  fell  and  dispose  of  the  timber :  and  the  reversioner  in  tail  cannot 
maintain  trover  for  it  when  felled  (y). 

An  action  of  trespass  may  be  maintained  for  any  wrongful  entry  What  are  suf- 

into  the  house,  lands   or  tenements  of  another  without  his  consent:  Sclent  as  Acts 
'  _  _  'of  Irespass. 

or  for  treading  down,  spoiling,  eating,  &:o.  his  hay  or  corn  ;  or  cutting 
down  his  trees ;  or  hunting  in  his  close  {z),  or  breaking  down  his 
hedges  or  ditches :  or  throwinsf  down  or  disturbins;  the  setting  of  his 
fold  ;  or  breaking  up  his  pond.  It  is  also  maintainable  if  a  man 
enters  and  does  damage  to  another,  though  he  does  not  keep  the 
possession  (a) ;  and  it  is  no  justification  of  a  trespass  on  a  close  that 
the  defendant  entered  it  to  take  certain  goods  of  his  which  were 
there,  without  showing  how  they  came  to  be  there,  and  a  consequent 
right  to  enter  and  take  them  (h).  A  landlord,  taking  advantage  of  the 
absence  of  his  lodger  during  his  tenancy,  fastened  the  door  and  ex- 
cluded the  lodger  from  the  apartments  he  had  hired  :  it  was  held,  that 
this  was  sufficient  to  warrant  a  jury  in  finding  that  the  landlord  was 
guilty  in  trespass  of  breaking  and  entering  the  apartments  (c). 

(?)  Bull.  N.  P.  85.  Trespass  (A  2). 

(r)   Crosbi/  v.  Wadsworth,  6  East,  602.  {b)  Anthony  v.  Ilaneys,  8  Bing.   186;   1 

(j)    TompHnson  v.  Russell,  9  Price,  287.  Moo.  &■   Sc.  306;   Patrick  v.  Colerick,  3  M. 

(0  Cox  V.  Glue,  .5  C.  B.  533.  &  \V.  483  ;    IVuod  v.  Manlvy,   11    A.  &   i:. 

(u)   Ante,  490.  34;   3  P.  &  D.  5;    miliams  v.  Morris,  8  M. 

(j)  Esp.  N.  P.  384;  4  Co.  R.  G2a.  &  W.  488  ;   Salter  v.    ffoollams,  2  M.  &  G. 

(y)  Pyne  v.  Dor,  1  T.  R.  55  ;  ante,  483.  650;    Fcltham  v.  Carlwrighl,  5   Bing.  N.  C. 

(z)  Except  perhaps  fox  hunting;   ante,  569;   7  Scott,  695. 

628.  (c)  Lane  v.  Dixun,  3  C.  B.  776. 
(o)  Fitz.  N.B.87,  B.&c;  Com.  Dig.  tit. 
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Sect.  2. — Actions  for  Torts — Bi/  Reversioner. 

Where  an  injury  is  committed  to  the  house  or  land  of  a  person  who 
has  merely  a  reversionary  interest  therein,  the  proper  remedy  is  by  an 
action  on  the  case,  and  he  may  have  an  action  for  continuing  the 
nuisance,  even  after  a  former  recovery  for  committing  it  (d).  Where 
the  plaintifi'  demised  a  cottage,  without  excepting  mines,  it  was  held, 
that  he  might  maintain  case  for  the  injury  done  to  the  cottage  by  a 
stranger,  who  had  excavated  coal,  though  it  was  not  clear  whether 
the  injury  was  from  an  excavation  under  the  cottage  or  under  adjoin- 
ing land  in  the  occupation  of  the  plaintiff (e).  A  plaintiff  suing  for 
injury  to  his  reversionary  interest  by  pulling  down  a  messuage,  and 
alleging  in  his  declaration  that  the  messuage  was  in  the  possession 
and  occupation  of  A.,  as  tenant  to  him,  is  entitled  to  succeed,  upon 
proof  that  A.  was  his  tenant,  but  had  given  up  possession  to  the  de- 
fendant shortly  before  the  act  complained  of,  without  assigning  or 
surrendering  his  interest (/).  Where  the  plaintiff  declared  as  for  an 
injury  to  land  in  his  possession,  which  however  turned  out  on  the 
trial  to  have  been  in  the  possession  of  his  tenant ;  the  real  contro- 
versy between  the  parties  was,  whether  the  land  was  the  plaintiff's 
property,  and  whether  there  was  a  right  of  way  across  it :  held,  that 
the  judge  had  power  to  amend  the  declaration  so  as  to  adapt  it  to  an 
injury  to  the  plaintiff's  reversionary  interest  {g). 

The  nature  of  the  reversion  to  which  the  plaintiff  is  entitled  is  only 
so  far  material  as  to  regulate  the  amount  of  damages  to  be  recovered 
by  him.  A  reversioner  for  a  life  estate  can  only  recover  such  damages 
for  an  injury  to  the  estate  during  the  term  of  the  lease  as  are  equivalent 
to  the  injury  done  to  the  life  estate  (A).  Where  a  farm  was  demised 
to  A.  and  B.  jointly,  and  A.,  by  agreement,  underlet  part  of  it  to  C, 
and  gave  receipts  for  payment  of  rent  and  a  notice  to  quit,  in  his 
name  alone:  it  was  held,  that  A.  and  B.  could  not  maintain  a  joint 
action  against  C.  for  pulling  down  a  shed  which  stood  on  part  of  the 
premises  demised  {I).  It  must,  however,  appear  upon  the  face  of  the 
declaration,  that  the  plaintiff  is  entitled  to  a  reversionary  interest  of 
some  description.  Where  the  plaintiff  was  seised  in  fee  for  the  use  of 
the  inhabitants  of  a  particular  parish,  and  the  house  was  occupied  by 
the  parish  paupers,  and  by  a  person  appointed  to  take  charge  of  them ; 
it  was  held,  that  neither  the  poor  nor  the  master  of  the  workhouse 
could  be  considered  as  tenants  to  the  plaintiff,  so  as  to  make  a  nuisance 
a  damage  to  the  plaintiff's  reversion  (li).  Where  the  plaintiff  brought 
an  action  on  the  case  for  diverting  a  watercourse,  stating  that  the 


{d)  Shadwell  v.  Hutchinson,  2  B.  &  Adol. 
97  ;  3  C.  &  P.  615  ;  4  Id.  333  ;  Moo.  &  1\[. 
351  ;    Thompson  v.  Gibson,  7  M.  &  W.  45(). 

(e)  Raine  v.  Aldcrson,  4  Bing.  N.  C.  702  ; 
6  Scott,  691. 

U)  Iloskwg  V.   Phillips,   3   Exch.    1G8; 


Fowles  V.  Miller,  3  Taunt.  137. 

{g)  May  V.  Foolner,  5  E.  &  B.  505 
L.  J.,  Q.  15.  32;   1  Jur.  N.  S.  1019. 

(h)  Evelyn  v.  Iladdish,  Holt,  543. 

(i)  Steel  V.  Western,  7  Moo.  29. 

(li)  Martin  v.  Guble,  1  Camp.  320. 
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locus  in  quo  was  in  the  possession  of  one  J.  S.,  as  his  tenant;  it  was  Chap.  XX. 
held,  that  the  averment  was  satisfied  by  proof  of  a  mortgage  from  ^^"'  ^' 
J.  S.,  the  tenant  for  Hfe,  to  the  plaintiff,  who  was  entitled  to  the  rever- 
sion (/).  So  a  mortgagee  of  a  lessee  may  declare  in  case  as  a  rever- 
sioner, against  the  assignees  of  the  lessee  who  have  improperly  re- 
moved fixtures  {m).  In  case  by  the  reversioner  of  a  copyhold  estate, 
payment  of  rent  by  the  tenant  to  the  plaintiff  is  sufficient  prima 
facie  evidence  of  the  reversion  being  in  him,  and  proof  by  the  de- 
fendant of  the  surrender  to  and  admittance  of  third  parties  does  not 
throw  upon  the  plaintiff  the  burthen  of  proving  a  reconveyance  to 
them(n). 

A  reversioner  cannot  sue  for  anything  as  an  injury  to  his  reversion,  What  is  a  suf- 
unless  it  permanently  injures  his  estate,  or  operates  in  denial  of  his  injury, 
right  (o) :  therefore  a  temporary  fixing  of  barges  and  planks  in  a  part 
of  a  river  near  certain  premises,  thereby  obstructing  the  navigation  of 
that  part  and  hindering  persons  from  passing  to  the  premises  and  the 
imloading  of  boats  thereon,  is  not  an  injury  to  the  reversion  (p).  But 
a  permanent  obstruction  of  a  way  in  denial  of  the  right  is  an  injury  to 
the  reversioner  (q).  The  reversioner  may  sue  for  an  injury  done  to 
his  house  by  the  defendant's  neglect  to  scour  a  watercourse  in  an  ad- 
joining close  ;  whereby  the  watercourse  was  obstructed,  the  water 
thrown  back,  and  the  water  from  the  course  ran  into  the  house  and 
damaged  it(r) ;  or  for  an  injury  done  to  it  by  mining  under  it(s) ;  or 
for  an  injury  done  to  it  by  raising  the  pavement  so  much  in  front  of 
it  as  to  block  up  the  entrance  and  the  lower  w  indows  of  it  (t).  The 
reversioner  may  maintain  an  action  for  the  erection  of  a  wall,  whereby 
his  lights  are  obstructed  (m).  The  erection  on  the  defendant's  house 
of  eaves  and  a  pipe  overhanging,  and  conducting  w^ater  on  land  in  the 
occupation  of  a  tenant  is  a  permanent  injury,  which  gives  a  right  of 
action  to  the  reversioner  (x).  Where  two  houses  were  connected  by  a 
party-wall,  and  the  owner  of  one  of  them  pulled  down  his  house,  with- 
out shoring  up  that  of  his  neighbour,  in  consequence  of  which  the 
latter  house  was  injured  and  partly  fell  down :  it  was  held,  that  the  land- 

(0  Partrif}<re  v.  Beer,   1    D.  &  R.  272;  B.  568. 

Hitchman  v.  Walton,  4  M.  &  W.  409  ;  Cole  (r)  Bell\.  Twentyman,  1  Q.  B.  766  ;   Tay. 

Ejec.  462.  for  v.  Stendall,  7   0-  B.  634;     3   D.  &  , 

(m)  Hitchman   v.    Walton,   4   M.   &    W.  161. 

409.  {s)  Raine  v.  Alderson,  4  Ring.  N.  C. 

(n)  Daintry    v.    Brocklehurst,    3    Exch.  (t)  Leader  v.  Moxon,  3  WUs. 'i6]. 

207.  (w)  Jesser  v.  Gifford,  4  Burr.  2141  ;  Shad- 

(o)   Ilopwood  V.   Schoficld,  2   Moo.  &  R.  well  v.  Hutchinson,  2   B.  vt  .\iiol.  97  ;    Moo. 

84;   BaHer  v.    Taylor,   4    B.   &    Aclol.  72;  &  M.  3-50  ;   4  C.   &   P.  333  ;    Turner  v.  The 

Mum/ord  V.  The  Oxford,  Worcester  and  Wol-  Sheffield  and   Rotheram  Rail.   Co.,   10   M.  & 

verhamplon  Rail.  Co.,  1  H.  &  N.  34;    Simp-  W.  425;    The  Metropolitan  Association,   ^c 

ton  V.  Savage,  1  C.  B.,  N.   S.  317  ;  Metro-  v.  Fetch,  5  C.  B.,  N.  S.  504. 

politan  Association  v.  Fetch,  5  C.  B.,  N.  S.  (x)   Tucker  v.  Newman,  1 1  A.  &  E.  40 ;  .*? 

50k  P.   &   I).    14:     1    C.   B.,   N.  S.  3;'.3,    Wil. 

if)  I)obson\.  Blackmore,  9  Q.  B.  991.  liams,  J.;    fay  v.  Prentice,    1    C.   15.  82» ; 

(q)  Kidsill  V.  Moor,  9  C.  B.  364;   1  L.,  Batiishill  v.  R*:cd,  IS  C.  B.  696;   25  L.  J., 

M.  &  P.  131  ;  Falk,  Bart.,  v.  Skinner,  18  Q.  C.  P.  290. 
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Sect.  2. 


lord  of  the  latter  could  not  maintain  an  action  on  the  case  against  the 
owner  of  the  former,  to  recover  damages  for  this  injury,  without  proving 
that  he  had  a  right  to  have  his  house  supported  by  the  defendant's 
house,  or  that  he  was  entitled  to  previous  notice  of  the  pulling  down  of 
the  house,  in  order  that  he  might  have   an   opportunity  himself  of 
shoring  up  the  house  in  the  occupation  of  his  tenant  (y).     An  action 
is  maintainable  by  a  reversioner  against  the  surveyor  of  a  highway  for 
cutting  away  part  of  a  bank  adjoining  a  public   road,  though  the 
premises  are  thereby  in  fact  improved  {z).     Where  a  lease  reserved  a 
limited  power  to  the  lessors  to  make  a  way  across  the  land  for  cer- 
tain purposes ;  in  an  action  on  the  case  by  the  lessee  as  a  reversioner 
for  making  a  way  across  the  land  for  other  purposes,  it  is  not  a  ground 
of  complaint  that  the  intention  of  the  defendants  was  to  use  the  way 
for  other  purposes  than  they  had  a  right  to  use  it ;  but  the  question 
is,  whether  at  the  time  it  was  made  it  had  become  necessary  or  ex- 
j)edient  for  the  defendants  to  make  a  way  for  the  purposes  for  which 
they  were  entitled,  and  whether  the  road  made  was  a  proper  road  for 
that  purpose  (a).     The  declaration  must   allege  the   injury  to  have 
been  done  to  the  damage  of  the  reversion,  or  must  state  an  injury  of 
such  a  permanent  nature  as  to  be  necessarily  injurious  to  the  rever- 
sion ;  otherwise  the  want  of  such  allegation  will  be  cause  for  arresting 
the  judgment  (&).     A  declaration  which  alleges  a  permanent  obstruc- 
tion to  a  right  of  way  for  the  plaintiff  (a  reversioner)  and  his  tenants, 
by  locking  and  fastening  a  gate  across  it,  whereby  the  plaintiff  was 
injured  in  his  reversionary  estate,  is  sufficient  after  verdict,  for  it  must 
then  be  assumed  that  the  allegations  were  proved  at  the  trial  (c).    So, 
upon  demurrer,  a  declaration  for  an  injury  to  the  reversionary  interest 
of  the  plaintiff  by  obstructing  ancient  lights,  is  sufficient  if  it  show 
an  obstruction  which  may  operate  injuriously  to  the  reversion,  either 
by  its  being  of  a  permanent  character,  or  by  its  operating  in  denial  of 
the  right  (c?).     The  objection  should  be  raised  at  the  trial  to  the  suffi- 
ciency of  the  evidence  to  prove  the  alleged  injury  to  the  reversion  (d). 
A  smoky  or  noisy  nuisance  may  be  an  actionable  injury  to  the  tenant 
in  possession,  but  not  to  the  reversioner  (e).     But  where  a  nuisance  is 
in  its  nature  of  a  permanent  character  and  will  continue  after  the  ex- 
piration of  the  term  unless  removed,  and  especially  if  it  affect  any  ease- 
ment, or  the  right  and  title  to  the  demised  premises,  the  reversioner 
may  sue,  the  declaration  expressly  alleging  injury  to  his  reversionary 
interest,  and  the  jury  finding  such  permanent  injury.     The  measure 
of  damage  in  any  such  action  will  be  so  much  as  the  jury  may  think 

Moor,  9  C.  B.  364 ;    1  L., 


(v)  Peyton  v.  Mayor  of  London,  9  B.  & 
C.  725. 

(z)  ylhton  v.  Scales,  9  Bing.  3. 

(rt)  Durham  and  Sunderland  Rail.  Co.  v. 
Hulker,  2  Q.  B.  !»4() ;    2  G.  &  D.  326. 

{b)  Jackson  v.  Pesked,  1  M.  &  S.  23 !■ ; 
Dobson  V.  Blackmore,  9  Q.  B.  991. 


(c)  Kid  gill  V. 
M.  &  P.  131. 

{d)  The  Metropolitan  Association,  ^-c.  v. 
Petch,  5  C.B.,N.S.  SO'i. 

(c)  Simpson  v.  Savage,  1  C.  B.,  N.  S.  347 ; 
Mnmford  v.  The  Oxford,  I'/orcester  and  Wol- 
verhampton Rail.  Co.,  1  II.  &  N.  34. 
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sufficient  to  compel  the  defendant  to  abate  the  nuisance;  not  tlie  Chap.  XX. 
amount  of  the  diminution  of  the  saleable  value  of  the  reversion  (/).  ^^"'  ^' 
An  action  on  the  case  for  an  injury  to  the  inheritance  lies  by  the  re- 
versioner against  the  tenant  pending  the  term,  though  the  tenant  may 
restore  the  property  before  the  end  of  the  term  {(j).  An  action  on  the 
case  lies  by  the  owner  of  a  house  against  his  lessee,  for  opening  a  new 
door,  though  the  house  be  not  thereby  weakened  or  injured,  because 
the  reversionary  interest  might  still  be  injured  (A). 


Sect.  3. — Nuisances. 
(a)  Nuisances  in  Public  Ways,  Sfc. 
It  is  the  duty  of  the  occupier,  (not  of  his  landlord  {i),)  of  a  house,  Action  for 
having  an  area  fronting  the  public  street,  so  to  fence  it  as  to  make  it  ^>".'^■'"';V'' '" 

,    .      .  If  litblK;  « ays, 

sate  to  passengers ;  and  it  is  no  defence  to  an  action  against  him  for  &c. 
neglecting  to  do  so,  whereby  the  plaintiff  fell  down  into  the  area  and 
was  hurt,  that  when  he  took  possession  of  the  house,  and  as  lono- 
back  as  could  be  remembered,  the  area  was  in  the  same  open  state 
as  when  the  accident  happened  {k).  The  occupier  of  land  is  bound 
to  fence  off  any  hole  or  area  upon  it  which  adjoins  or  is  near  to  a 
highway,  and  is  prima  facie  liable  for  any  damage  arising  from  neg- 
lecting to  do  so  (/).  A  tradesman  who  has  a  cellar  opening  upon  the 
public  street  is  bound,  when  he  uses  it,  to  take  reasonable  care  that 
the  flap  of  it  is  so  placed  and  secured  as  that  under  ordinary  circum- 
stances it  shall  not  fall  down ;  but  if  the  tradesman  has  so  placed  and 
secured  it,  and  a  wrong-doer  throws  it  over,  the  tradesman  is  not 
liable  for  an  injury  occasioned  by  it(?w).  So  he  is  bound,  when  he 
uses  the  flap,  to  conduct  his  business  with  such  a  degree  of  care  as 
will  prevent  a  reasonable  person,  acting  himself  with  an  ordinary  de- 
gree of  care,  from  receiving  an  injury  (n). 

(b)  Nuisances  to  Commons. 
The  most  usual  acts  of  nuisance  to  commons  are  by  injury  to  the  wiiat  Acts 
soil,  by  digging  turves,  or  paring  the  pasture,  or  by  surcharging  the  ^"i,'i'"ancc?  ^ 
common  by  overstocking  it  with  cattle.      In  any  of  these  cases  an 
action  is  maintainable,  either  by  the  lord  or  by  the  commoners  (o). 
In  an  action  for  a  surcharge  of  common,  the  plaintifl"  need  not  show 
that  he  turned  on  any  cattle  of  his  own  at  the  time  of  the  surcharge, 

(/)  Battishill  V.  Reed,  18  C.  B.  689  ;    25  Q.  B.,  215  ;  29  Id.  53. 

L.  J.,  C.  P.  290.  (k)   Coiipland   v.    Hardingham,    3    Camp. 

(g)  Queen's  College,  Oxford  v.  Hallett,  14  398  ;   cited  9  C.  H.  417. 

East,  489.  (/)  Barnes  v,  Ward,  2  C.  &  K.  Gfil. 

(/«)    Young  V.  Spencer,  10  B.  &  C.  145  ;  5  (m)  Danifls  v.  Potter,  4  C.  &  P.  2(J2. 

M.  &  R.  47.  («)  Proctor  v.  Harris,  4  C.    &    P.  337  ; 

(i)   Cheetham  v.   Hampson,  4  T.  R.  318;  Chapman,  Admor.  Jj-c.  \.Rolhwell,  E.,  M.  Sc  E. 

Russell  V.  Shenton,   3   Q.    B.   449;    Rich  v.  168. 

linsterfield,  4  C.  B.  783  ;    Bishop  v.  Trustees  (o)  Ante,  581. 
of  Bedford  Charily,  E.  &  E.  697  ;  28  L.  J., 
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For  Public 
S'uisanccs. 


For  Private 
S^uisances. 

)n  Commons. 


Against  whom 
lu'  Action 
houhi  be 
irought. 


but  only  that  he  could  not  have  enjoyed  his  common  so  beneficially 
as  he  ought  (p).  In  an  action  for  disturbance  of  plaintiff's  right  of 
common,  the  declaration  stated  that  he  was  possessed  of  a  messuage 
and  land,  with  the  appurtenances,  and  by  reason  thereof  ought  to  have 
connnon  of  pasture,  Szc:  it  was  held,  that  this  allegation  was  divisible, 
and  that  proof  that  the  plaintiff  was  possessed  of  land  only,  and  en- 
titled to  the  right  of  common  in  respect  of  it,  was  sufficient  to  entitle 
him  to  damages  pro  tanto  (q). 

(c)  Procedure  for  Nuisances. 

In  cases  of  special  and  particular  damage  to  an  individual,  in  con- 
sequence of  a  nuisance  in  a  public  way,  the  remedy  is  in  general  by 
action  on  the  case(r);  but  besides  this,  as  such  nuisances  are  almost 
always  injurious  to  the  public,  the  parties  are  liable  to  be  proceeded 
against  criminally  by  indictment  (s). 

An  action  on  the  case  is  the  proper  remedy  for  an  injury  by  a  private 

nuisance  (0- 

As  the  freehold  of  a  common  is  in  the  lord,  and  the  commoners, 
having  no  title  to  the  land,  have  merely  a  right  of  enjoying  its  pro- 
ductions to  the  extent  of  their  common  right,  the  remedies  which 
they  have  in  case  of  a  nuisance  committed  on  the  common  differ. 
For  any  injury  to  the  common  the  lord  may  maintain  an  action  of 
trespass,  as  it  is  considered  that  his  freehold  is  damnified.  On  the 
other  hand,  the  commoner  can  maintain  an  action  of  case  only,  to 
recover  damages  for  the  injury  he  has  sustained  by  his  common  right 
having  been  abridged  (m). 

The  cleansing  and  repairing  of  drains  is  prima  facie  the  duty  of  the 
occupier  (y).  The  occupier  of  a  house  is  prima  facie  liable  for  an  injury 
sustained  by  a  person  from  the  want  of  repair  of  the  covering  to  a 
cellar;  but  if  the  landlord  was  bound  to  repair  it  then  he  will  be 
liable  (a:);  where  a  public  nuisance  is  caused  by  a  ruinous  house, 
the  occupier  is  chargeable  to  the  public  (?/).  There  is  no  obligation 
towards  a  neighbour  cast  by  law  on  the  owner  and  proprietor  of  a 
house,  merely  as  such,  to  keep  it  repaired  in  a  substantial  maimer, 
his  only  duty  being  to  prevent  it  from  being  a  nuisance  {z).  But 
where  the  defendant,  who  was  the  owner  of  a  building  and  a  stack  of 
chimneys  near  to  a  building  of  the  plaintiff,  demised  them  when  the 
chimneys  were  known  by  him  to  be  ruinous  and  in  danger  of  falling 


(p)    Wells  V.  Jf'atling,  2  W.  Blac.  1233. 

(q)  Ricketts  v.  Salwcy,  2  B.  &  A.  360  ;  1 
Chit.  R.  104,  112  ;  JVood  v.  fraud,  3  Exch. 
748,  773  ;  ante,  584. 

(;•)  Ellis  V.  The  Sheffield  Gas  Co.,  2  E.  & 
B.  7C7  ;  Sadler  v.  Henlock.  4  E.  &  B.  571 ; 
Peachey  v.  Rowland,  13  C.  B.  182  ;  Bullen 
&  L.  PI.  220—222. 

(s)  Arch.  PL  &  Ev.  C.  C.  775,  776,  (15th 
ed.). 


(i)  Bullen  &  L.  PI.  223,  224. 

(h)  Ante,  581,  582. 

{v)  Russell  V.  Shenton,  3  Q.  B.  449  ;  Wood 
V.  Waud,3  Exch.  748,  773  ;  ante,  584,  733. 

(x)  Payne  v.  Rogers,  2  H.  Blac.  349; 
Tenant  v.  Golding,  ]  Salk.  21,  360,  770. 

(y)  Reg.  V.  Waits,  1  Salk.  357. 

(2)  Chauntler  v.  Robinson,  4  Exch.  163  j 
Lister  v.  Lobley,  7  A.  &  E.  121. 
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upon  the  building  of  the  plaintiff,  and  kept  and  maintained  them  in     Chap.  XX. 
such  ruinous  state  until  they  afterwards  fell  uj)on  the  plaintiff's  build-       ^^"'  ^- 
ing,  which  they  did  during  the  occupation  of  the  tenant  under  such 

demise,  from  no  default  of  such  tenant,  but  by  the  laws  of  nature : 

held,  that  an  action  for  the  injury  the  plaintiff  had  sustained  from 
the  fall  of  the  chimneys  would  lie  against  the  defendant,  though  he 
was  not  the  occupier  at  the  time  of  the  fall  (a).  An  action  lies  against 
the  landlord  of  a  house  demised  by  lease,  who  employs  workmen  and 
superintends  the  repairs  of  the  house,  though  the  lessee  pays  for  them, 
for  a  nuisance  occcasioned  by  the  negligence  of  the  workmen  (J).  An 
action  may  be  maintained,  notwithstanding  the  party  who  has  com- 
mitted the  nuisance  has  made  a  lease  to  another ;  for  the  plaintiff  may 
bring  the  action  against  either  the  tenant  for  years,  or  his  under-lessee, 
at  his  election  (c).  A  person  who  lets  premises  with  a  nuisance  upon 
them,  and  subsequently  receives  rent,  is  liable  for  the  continuance  of 
the  nuisance  (d) ;  and  so  if  he  re-lets  them  after  the  user  of  the  build- 
ings has  created  a  nuisance,  or  if  he  has  undertaken  the  cleansing 
and  has  not  performed  it(e).  An  action  may  be  maintained  for  the 
continuance  of  a  nuisance  in  erectino;  a  building;,  against  the  orio-inal 
wrong-doer,  though  he  has  no  right  to  enter  upon  the  land  and  re- 
move it  (/).  But  a  landlord  is  not  liable  in  respect  of  a  new  nuisance 
created  by  his  tenant  during  the  term  (g).  But  if  the  ow^ner  of  land 
erect  a  building  which  is  a  nuisance,  and  let  the  land,  he  is  liable  to 
an  indictment  for  such  nuisance  being  continued  during  the  term  (h). 
If  a  person  buy  the  reversion  during  a  tenancy,  and  the  tenant  after- 
wards, during  his  term,  erect  a  nuisance,  the  reversioner  is  not  liable 
for  it;  but  if  such  purchaser  re-let,  or  having  an  opportunity  to  deter- 
mine the  tenancy,  omit  to  do  so,  allowing  the  nuisance  to  continue, 
he  is  liable  for  such  continuance  both  civilly  and  criminally  (i).  Al- 
though the  owner  of  property  may,  as  occupier,  be  responsible  for 
injuries  arising  from  acts  done  upon  that  property  by  persons  who  are 
there  by  his  permission,  though  not  strictly  his  agents  or  servants, 
such  liability  attaches  only  upon  parties  in  actual  possession  {j). 
Where,  therefore,  an  action  was  brought  against  A.,  the  owner  of 
premises,  for  a  nuisance  arising  from  smoke  issuing  out  of  a  chimney, 
to  the  prejudice  of  the  plaintiff  in  his  occupation  of  an  adjoining  mes- 
suage, on  the  ground  that  A.,  having  erected  the  chinmey,  and  let  the 
premises  with  the  chimney  so  erected,  had  impliedly  authorized  the 

(«)  Todd  V.  Flight,  9  C.  B.,  N.  S.  377 ;  &  M.  627. 
30  L.  J.,  C.  P.  21.  (A)   Todd  V.   Flight,  9  C.  B.,  N.  S.  377 ; 

(b)  Leslie  V.  Pounds,  4  Taunt.  649.  30  L.  J.,  C.  P.  21. 

(c)  Rosewcll    V.    Prior,    2   Salk.  460;    6  («)  Rex  v.  Pedley,  supra. 

Mod.  116.  (_;•)    Rich    V.    Basterfield,  4    C.    B.    783; 

(rf)   Todd  V.   Flight,  9  C.  B.,  N.  S.  377  ;  R':edie  v.    The   London   and  North    IVestcm 

30  L.  J.,  C.  P.  21.  Rail.   Co.,  4   Exch.    244;    ChauntUr  y.Ro- 

(e)  Rich  V.  Basterfield,  4  C.  B.  805.  binson,  Id.  163;    Bishop  v.  Trustees  of  Bed- 

(/)  Thompson   v.    Gibson,   7    M.    &   W.  ford  Charily,  E.  &  E.  697;    28  L.  J..  Q.  B. 

456.  215  ;   29  Id.  53  ;    Simpson  v.  Savage,  1  C.  B., 

(£)  Rex  V.  Pedletj,  1  A.  &  E.  822  j   3  N.  N.  S.  347. 
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lighting  of  a  fire  therein,  it  was  held,  that  the  action  would  not  lie ; 
it  was  held  also,  that  inasmuch  as  the  premises  were  in  the  occupation 
of  B.,  a  tenant  at  the  time  the  fires  were  lighted,  A.  was  entitled  to  a 
verdict  on  a  plea  of  "  not  possessed,"  the  allegation  as  to  possession 
liaviug  reference  to  the  time  when  the  nuisance  complained  of  was 
committed,  and  not  to  the  time  at  which  the  chimney  was  erected  (k). 
If  A.  recover  damages  against  B.  for  stopping  his  lights,  and  after- 
wards B.  assign  the  lands  in  which  the  nuisance  was  erected,  A.  may 
maintain  another  action  against  B.  for  the  continuance  of  the  nuisance  ; 
for  before  the  assignment  B.  was  answerable  for  all  the  consequential 
damages :  and  it  shall  not  be  in  his  power  to  discharge  himself  by 
granting  it  over:  yet  A.  may  bring  the  action  against  the  assignee (/). 
In  the  case  of  a  continuance  of  a  nuisance,  every  occupier,  after  the 
erection,  is  equally  subject  to  an  action  for  the  nuisance  (»«) :  and  a 
notice  to  remove  the  nuisance,  left  at  the  premises,  is  evidence  against 
a  subsequent  occupier  (n).  So  if  a  man  divert  water,  by  a  pipe  and 
cock  to  his  house,  an  action  lies  against  his  wife  after  his  death,  if  she 
lives  in  the  house,  and  uses  the  water,  for  every  turning  of  the  cock  is 
a  new  nuisance  (o). 


Renipcly  for 
Waste. 


Sect.  4. — Actions  for  Waste. 

The  general  remedy  for  waste  is  by  an  action  of  case  in  the  nature 
of  waste  (p),  the  old  action  of  waste -having  been  abolished  by  3  &  4 
Will.  4,  c.  27,  s.  36  (q).  This  remedy  will  lie  against  a  yearly  tenant 
for  despoiling  the  premises.  It  is  confined  to  acts  of  voluntary  waste 
and  does  not  extend  to  permissive  waste  (r).  It  extends,  however,  to 
waste  committed  by  a  tenant  holding  over  after  the  expiration  of  a 
regular  notice  to  quit  (s).  Where  trees  are  excepted  in  a  lease,  the 
land  on  which  they  grow  is  necessarily  excepted  also:  consequently, 
if  the  tenant  cut  down  the  trees,  the  landlord  may  maintain  trespass 
for  breaking  and  entering  his  close,  and  cutting  down  the  trees  (t). 
The  landlord  of  a  tenant  from  year  to  year,  although  there  be  no 
exception  or  reservation  of  the  timber  on  the  demised  premises,  may 
maintain  an  action  of  trespass  de  bonis  asportatis  against  a  third  per- 
son, for  carrying  the  timber  away  after  it  has  been  cut  down(2/).  Where 
a  lessor,  during  the  term,  cut  down  pollards  growing  upon  the  demised 
premises,  which  were  fit  only  for  fire-wood ;  it  was  held,  that  as  the 
tenant  for  life  or  years  would  have  been  entitled  to  them,  if  they  had 


{!{)  Rich  V.  Basterfield,  4  C.  B.  783. 

(0  Bull.  N.  P.  71. 

(?«)  Brent  v.  Haddon,  Cro.  Jac.  555. 

(n)  Johnson  v.  Bensley,  Ry.  &  Moo.  189. 

(o)  Com.  Dig.  tit.  Action  ojf  Nuisance  ( A). 

(p)  2  Wms.  Saund.  252,  n.  (7). 

(q)  Ante,  484. 

(r)  Gibson  v.  JVells,  1   Bos.  &i  P.,  N.  R. 


290  ;  2  Smith,  677  ;  Martin  v.  Gilham,  7 
A.  &  E.  540  ;  2  N.  &  P.  568  ;  Harnett  v. 
Maitland,  16  M.  &  W.  257;  4  D.  &  L. 
545. 

{s)  Bitrchell  v.  Hornsby,  1  Camp.  360. 

(0  Rolls  V.  Rock,  2  "Selw.  N.  P.  1287 
(12tli  fd.). 

{u)   Ward  V.  Andrews,  2  Chit.  636. 
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been  blown  down,  and  was  entitled  to  the  usufruct  of  them  during  the     Chap.  XX. 
term,  the  lessor  could  not,  by  wrongfully  severing  them,  acquire  any       ^'^ct.*. 
right  to  them,  and   consequently  that  he  or  his  vendee  could  not 
maintain  trespass  against  the  tenant  for  taking  them(x). 

A  person  who  has  a  life  interest  by  survivorship  cannot  sue  for  By  and  against 
waste  committed  before  his  life  interest  vested  (?/).  One  tenant  in  )^'.'°"' '"^"'- 
common  cannot  maintain  an  action  on  the  case  in  the  nature  of  waste, 
against  another  tenant  in  common  (in  possession  of  the  whole,  having 
a  demise  of  the  moiety  from  the  first),  for  cutting  down  trees  of  proper 
age  and  growth  for  being  cut ;  for  it  is  no  hurt  to  the  inheritance. 
If,  however,  the  trees  were  not  fit  to  be  cut,  he  might  maintain  such 
action  (2r).  One  tenant  in  common  of  a  close  is  not  entitled  to  dig 
and  carry  away  the  turf,  as  such  act  amounts  to  a  destruction  of  the 
property,  and  therefore  constitutes  an  ouster  (a).  Case  in  the  nature 
of  waste  will  lie  against  a  tenant  for  years,  after  the  expiration  of  his 
term,  for  committing  waste,  as  well  as  covenant  for  the  breach  of  the 
covenants  contained  in  his  lease  {b)  :  but  case  for  permissive  waste 
will  not  lie  against  a  tenant  by  lease,  who  has  not  covenanted  to 
repair  (c).  An  action  upon  the  case  in  the  nature  of  waste  cannot  be 
supported  against  the  assignee  of  a  lease,  in  which  the  lessee  had 
covenanted  from  time  to  time,  and  at  all  times  during  the  term,  when 
need  should  require,  sufficiently  to  repair  the  premises,  w4th  all  neces- 
sary reparations,  and  to  yield  up  the  same  so  well  repaired  at  the  end 
of  the  term,  in  as  good  condition  as  the  same  should  be  in  when 
finished  under  the  direction  of  J.  M.,  upon  a  breach  that  the  defend- 
ant suffered  the  premises  to  become  and  be  in  decay  and  ruinous 
during  a  large  part  of  the  term,  and  after  the  term  wrongfully  yielded 
them  up  in  much  worse  order  and  condition  than  when  the  same  were 
finished  under  the  direction  of  J.  IM.  (c?).  An  action  on  the  case  in 
the  nature  of  waste  hes  at  the  suit  of  a  landlord  against  his  tenant, 
for  acts  done  by  the  latter,  while  holding  over  after  the  expiration  of 
a  notice  to  quit  (e).  It  lies  against  an  executor  of  a  tenant  for  waste 
committed  by  his  testator  within  six  calendar  months  before  his 
death  (/). 


Sect.  5. — Hot  repairing  Fences. 
Every  man's  sround  is,  in  the  eye  of  the  law,  fenced  or  inclosed,  Remedies  for 

1-11  /     V        \\T\  Non-reuair  of 

and  is  called  a  "  close,"  whether  actually  mclosed  or  not  (^).     NVIiere  Fences. 

(x)  Channon  v.  Patch,  5  B.  &  C.  897  ;  8  (c)  Heme  v.  Bemhow.  4  Taunt.  764. 

D.  &  R.  651.  (rf)  Jones  v.  Hill,  7  Taunt  .?92 ;   1  Moo. 

(i/)  Bacon  v.  Smith,  1  Q.  B.  345  ;  4  P.  &  100. 

D.  (j51.  (e)  Burchell  v.  Hornsh;/,  1  Camp.  SO'O. 

{« )  Martyn  v.  KnowUys,  8  T.  R.  145.  (/)  3  &  4  Will.  4.  c.  42,  s.  2  ;  ante,  235. 

(a)  Wilkinson  v.  Haygarth,  12  Q.  B.  837.  {g)   1  Chit.  PI.  H)i,  390  (7th  ed.);    as  to 

(b)  Kinlyside   v.    Thornton,   2   W.    Blac.  the  meaning  of  the  "  close  in  which,"  &c., 
I  1111  ;  Marker  v.  Kenrick,  13  C.  B.  188.  see  ante,  587  (b). 
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Chap.  XX. 
Sect.  5. 


two  closes  are  separated  by  a  hedge  and  ditch,  the  man  on  whose 
ground  or  side  the  hedge  is  is  bound  to  keep  the  same  in  repair,  and 
the  ditch  scoured,  so  far  as  may  be  necessary  to  prevent  loss  or 
damage  to  his  neighbour  (h).  An  action  on  the  case  lies  for  not 
rt'piiiring  fences  whereby  cattle  come  into  the  ground  of  the  plaintiff, 
and  do  damage  (<) ;  but  such  action  can  only  be  maintained  against 
the  occu])ier,  and  not  against  the  owner  of  the  fee  who  is  not  in  pos- 
session (/f).  An  action  on  the  case  may  be  maintained  by  a  landlord 
against  his  tenant  for  not  repairing  fences,  to  the  injury  of  the  inherit- 
ance (/).  If  cattle  escape  out  of  the  close  of  A.  into  that  of  B., 
through  the  defect  of  B.'s  fences,  and  B.  drives  them  into  a  highway, 
and  not  back  into  A.'s  close,  trespass  is  maintainable  against  him  (m). 
An  action  on  the  case  lies  for  breaking  the  fences  of  a  third  person, 
whereby  the  cattle  of  the  plaintiff  escaped  into  the  land  of  the  former, 
and  were  distrained  (n).  Where  the  plaintiff  declared  in  case  against 
the  defendant  for  not  repairing  his  fences,  per  quod  the  plaintiff's 
horses  escaped  into  the  defendant's  close,  and  were  there  killed  by 
the  falling  of  a  haystack  :  it  was  held,  that  the  damage  was  not  too 
remote  ;  and  that  the  action  was  maintainable  (o). 


For  Non-re- 
moval of 
Tithes. 


2  &  3  Vict, 
c.  71,  s.  39. 
Summary  Re- 
medy for  un- 
lawful, exces- 
sive and  irre- 
gular Dis- 
tresses for 
Rent,  within 
the  Metropoli- 
tan Police 
District. 


Sect.  6. — Not  removing  Tithes. 

An  action  on  the  case  lies  against  the  owners  of  tithes  for  not 
taking  them  away  within  a  reasonable  time  (p) :  but  trespass  will  not 
lie,  because  it  is  only  a  nonfeasance,  and  not  a  malfeasance  (q).  Case 
is  not  maintainable  against  a  parson  for  not  taking  away  his  tithes, 
unless  they  have  been  properly  set  out  (r).  Though  the  proprietor  of 
tithes  do  not  remove  them  in  convenient  time,  the  owner  of  the  land 
cannot  put  in  his  cattle  and  eat  them ;  his  remedy  is  either  by  dis- 
tress (s)  or  action. 


I 


Sect.  7. — Actions  for  wrongful  Distresses. 

(a)  Summary  Remedy  within  the  Metropolitan  Police  District. 

By  2  &  3  Vict.  c.  71,  "  An  Act  for  regulating  the  Police  Courts 


m 


the  Metropolis,"  it  is  enacted  (sect.  39),  "  That  on  complaint  made 
to  any  of  the  said  magistrates  by  any  person  who  shall,  within  the 


(h)  Ante,  486— 489. 

(0  Star  V.  Roukcsbij,  1  Salk.  335. 

{k)  Cheelham  v.  Hampson,  4  T.  R.  318, 
319;  Russfll  V.  Shell  ton,  3  Q.  B.  449  |  Chaunt- 
ler  V.  Ilobinsnn,  4  Exch.  163. 

(/)  Chvelhain  v.  Humpsoii,  4  T.  R.  319, 
per  Lord  Kenyon,  C.  J.;  but  see  ante, 
487  (i). 

{ill)  Carrut'iers  v.  Ilollis,  8  A.  &  E.  113; 


3  N.  &  P.  246. 

(n)   Courtney  v.  Collell,]  Ld.  Raym.  273. 

(o)   Powell  V.  Salisbury,  2  Y.  &  J.  39). 

(p)  Shapcott  V.  Mugford,  2  Ld.  liaym. 
187. 

{q)  Butter  V.  Healhby,  3  Burr.  1891; 
Com.  Dig.  tit.  Nuisance,  (A.) 

(/•)  Moyes  V.  Willelt,  3  Esp.  3L 

\s)  Ante,  622  (o). 
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metmpoUtan  -police  district,  have  occupied  any  house  or  lodging  hy  the  Chap.xx. 
week  or  month,  or  whereof  the  rent  does  not  exceed  the  rate  o{ fifteen  ^^■^"'-  "• 
pounds  by  the  year,  that  his  goods  have  been  taken  from  him  by  an 
unlawful  distress,  or  that  the  landlord,  or  his  broker  or  ao-ent,  has 
been  guilty  of  any  irregularity  or  excess  in  respect  of  such  distress,  it 
shall  be  lawful  for  such  magistrate  to  summon  the  party  complained 
against:  and  if  upon  the  hearing  of  the  matter  it  shall  appear  to  the 
magistrate  that  such  distress  was  improperly  taken,  or  unfairly  dis- 
posed of,  or  that  the  charges  made  by  the  party  having  distrained,  or 
having  attempted  to  distrain,  are  contrary  to  law,  or  that  the  proceeds 
of  the  sale  of  such  distress  have  not  been  duly  accounted  for  to  the 
owner  thereof,  it  shall  be  lawful  for  the  magistrate  to  order  the  dis- 
tress so  taken,  if  not  sold,  to  be  returned  to  the  tenant  on  payment 
of  the  rent  which  shall  appear  to  be  due  at  such  time  as  the  magis- 
trate shall  appoint;  or  if  the  distress  shall  have  been  sold,  then  to 
order  payment  to  the  said  tenant  of  the  value  thereof,  deducting 
thereout  the  rent  which  shall  so  appear  to  be  due,  such  value  to  be 
determined  by  the  magistrate;  and  such  landlord  or  party  complained 
against,  in  default  of  compliance  with  any  such  order,  shall  forfeit  to 
the  party  aggrieved  the  value  of  such  distress,  not  being  greater  than 
fifteen  pounds,  such  value  to  be  determined  by  the  magistrate." 

This  enactment  is  confined  to  distresses  for  rent  made  within  the 
metropolitan  police  district,  the  limits  whereof  are  defined  in  the 
schedule  to  10  Geo.  4,  c.  44  ;  also  to  cases  where  the  rent  does  not 
exceed  \ol.  per  annum,  or  the  tenancy  was  by  the  week  or  month. 
It  would  seem  that  it  might  be  very  beneficially  extended  to  the 
whole  kingdom,  and  to  larger  tenancies,  and  also  be  made  applicable 
to  distresses  for  damage  feasant,  &:c. 

The  6  &  7  Vict.  c.  30,  gives  a  summary  remedy  for  pound  breach  6&7Vict.c.30. 
and  rescue  in  certain  cases,  after  a  distress  for  damage  feasant  {t).  nicTy"fo7    ^' 

Pound  Breach 
and  Rescue  in 

(b)  Actions  for  illegal  Distresses.  certain  Cases. 


When  a  distress  for  rent  is  illegal  ub  initio  as  to  all  or  any  distinct  Remedies  for 
part  of  the  property  taken  (and  not  merely  irregidar  or  excessive  («) ),  |jefses. 
the  tenant  or  other  person  whose   goods  or  cattle  are  so  unlawfully 
distrained  may  rescue  them  before  they  are  impounded  {x) ;  but  not  Rescue, 
afterwards,  because  they  are  then  in  the  custody  of  the  law  (y).     Or  Replevin, 
he  may  cause  them  to  be  replevied  {z) :  or  he  may  maintain  an  action  Trespass,  Tro- 

vir.  Case  or 
Detinue. 
(0  Ante,  623.  (y)  Co.  Lit.  47  (b);  Fitz.  N.  IJ.  100,  F,.; 

(tt)  Post,  748,  750.      '  Cotswo'  th   v.   Beltison,  1  Salk.  247  ;    1  Ld. 

(x)  Co.  Lit.  47(b),  161(a);  Bradby,]82i       Raym.  10-5  ;  ante,  420. 
3  Black.  Com.  12;   Corn.   Dig.  tit.  Distress  (z)  Evans   v.  Elliott,  5  A.  &   E.  142;   6 

(D.   5);   Keen   v.  Piiesl,  4   H.  &   N.  240,       N.  &   M.  006;   Eenton   v.  Logan,  9    Bing. 
Bramwell,  B. ;  ante,  420.  676;  post,  Chap.  XXI. 
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Where  it  be- 
comes illegal 
to  proceed  fur- 
ther with  a 
Distress. 


For  Acts  of 
Trespass  not 
warranted  by 
the  Distress. 


of  trespass  {y),  trover  (z),  case  (a)  or  detinue  (b).  So  where  it  becomes 
illegal  to  proceed  further  with  a  distress,  by  reason  of  a  tender  of  the 
rent,  with  expenses,  before  the  impounding  (c).  A  tender  after  tlie 
iniiKHnidino-  is  too  late  to  support  any  action  of  the  above  nature  (cZ). 
lUit  if,  alter  such  tender,  the  Umdlord  proceeds  to  sell  the  distress,  a 
special  action  on  the  case  founded  upon  the  equity  of  the  stat.  2  Will. 
&  M.  stat.  1,  c.  5,  s.  2,  may  be  maintained  against  him  (e).  Detinue 
will  not  lie  for  cattle  or  goods  impounded  for  damage  feasant,  where 
tender  of  sufficient  amends  has  been  made  after  the  impounding  (/). 
A  landlord  who  has  accepted  the  rent  in  arrear  and  the  expenses  of 
the  distress  aftei'  the  impounding  cannot  be  treated  as  a  trespasser 
merely  because  he  retains  possession  of  the  goods  distrained,  although 
his  refusal  to  deliver  them  up  to  the  tenant  may  amount  to  a  conver- 
sion, so  as  to  render  him  liable  in  trover  (^). 

Trespass  is  maintainable  where  the  landlord,  during  the  progress 
of  the  distress,  begins  to  commit  acts  of  trespass  not  warranted  by 
the  distress.  Thus,  where  several  casks  of  beer  are  distrained,  and 
he  taps  and  draws  beer  out  of  one  of  them,  he  becomes  a  trespasser 
ab  initio  as  to  that  cask,  but  not  as  to  the  others  {h).  So  where  he 
takes  two  beasts  as  a  distress  for  one  heriot  (i).  So  where  he  pro- 
ceeds to  sever  and  distrain  fixtures  annexed  to  the  freehold  (A).  So 
where  he  turns  the  tenant  and  his  family  out  of  possession,  or  con- 
tinues in  possession  after  the  rent,  with  expenses,  is  fully  paid(Z). 
So  where  he  continues  in  possession  without  the  tenant's  consent,  for 
an  unreasonable  time,  after  he  might  lawfully  have  removed  and  sold 
the  goods  (m).  He  is  entitled  to  a  reasonable  time  to  remove  them, 
after  the  expiration  of  the  five  days  allowed  to  the  tenant  or  owner 
to  replevy  them  (n) :  or  he  may  remain  longer  with  such  tenant's 


iy)  Yates  V.  Tearh,  6  Q.  B.  282  ;  Bennett 
V.  Bayes,  5  H.  &  N.  o91  ;  29  L.  J.,  Exch. 
391  ;  Guuntlett  v.  King,  3  C.  B.,  N.  S.  59  ; 
Freeman  v.  Roshcr,  13  Q.  B.  780  ;  G  D.&  L. 
517;  Coomber  v.  Howard,  1  C.  B,  440; 
Iloare  v.  Lee,  5  C.  B.  754  ;  5  D.  &  L.  7«5  ; 
Price  V.  IVoodhouse,  1  Exch.  559 ;  3  Exch. 
616  ;  Field  v.  A  dames,  12  A.  &  E.  649  ;  4 
P.  &  D.  504 ;  Rogers  v.  Birkmire,  2  Stra. 
1040;  Cas.  temp.  Hardw.  245;  explained 
by  Parke,  B.,  16  Q.  B.  675. 

{z)  Simpson  v.  Hartopp,  VVilles,  512;  1 
Smith,  L.  C.  315  (4th  cd.);  Shipwick  v. 
Blanchard,  6  T.  11.   298  ;    Carter  v.  Carter, 

5  Bing.  409  ;  Mechelen  v.  Jf'allace,  7  A.  &  E. 
54  (  b) ;  Lewisv.  Read,  1 3  M.  &  \V.  834 ;  Davies 
V.  Aston,  1  C.  B.  746  ;  3  D.  &  L.  188  ;  JVest 
V.  Mbbs,  4  C.  B.  172  ;  Singleton  v  William, 
son,  7  II.  &  N.  410;   31  L.  J.,  Exch.  17. 

(a)  Holland  v.  Bird,  10  Bing.  15  ;  3  Moo. 

6  Sc.  363 ;  Hutt  v.  Morrell,  1 1  Q.  B.  425. 
{h)  Loring  v.  Warburton,  E.,  B.  &  E.  507  ; 

28  L.  J.,  Q.  B.  31. 

(c)  Laddv.  Thomas,  12  A.  &  E.  1 1 7 ;  4 


P.  &  D.  9  ;  Vertue  v.  Beasley,  1  Moo.  &  R. 
21  ;  Evans  v.  Elliott,  5  A.  &  E.  142  ;  6  N. 
&  M.  606  ;  West  v.  Nibbs,  4  C.  B.  188  ;  ante, 
399;  post,  761. 

(d)  Ante,  361  ;  post,  762. 

((')  Johnson  v.  Upham,  28  L.  J.,  Q.  B. 
252. 

(/)  Singleton  v.  Williamson,  7  II.  &  N. 
410;  31  L.  J.,  Exch.  287. 

{g)    West  V.  Nibbs,  4  C.  B.  172. 

(h)  Dod  \. Monger,  6  Mod.  215;  cited  11 
M.  &  W.  743. 

(?)  Price  V.  Woodhouse,  1  Exch.  559  ;  3 
Id.  616. 

(/c)  Coomher  V.Howard,  1  C.  B.  440;  but 
it  seems  that  replevin  is  inapplicable  to  fix- 
tures, Niblet  V.  Smith,  4  T.  R.  504 ;  Co. 
Lit.  145  b. 

(0  Ethertonv.  Popplewell,  1  East,  139. 

(w)  Winterbounte  v.  Morgan,  1 1  East, 
395  ;  2  Camp.  117,  n.  ;  Griffin  v.  Scott,  2 
Ld.  Raym.  1424  ;  2  Stra.  716  ;  1  Barnard.  3  ; 
Bayliss  v.  Fisher,  7  Binsr.  153 ;  4  M.&.  P.  790. 

(»)  Pitt  V.  Shew,  4  B.  &  A.  208. 
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consent  (o),  unless,  indeed,   the  goods  taken  belong  to  a  lodo-er  or     Chap.  XX. 

stranger,  and  that  is  known  to  the  landlord  {p).     If  goods  are  removed  ^^"'  ^' 

by  the  landlord  which  were  not  taken  originally  under  the  distress 
because  they  were  not  discovered  at  the  time,  the  tenant  may  main- 
tain trover  for  them  (g). 

The  following  are  particular  instances  of  distresses,  which  are  not  Particular  in- 
merely  irregular  or  excessive,  but  illegal  as  to  all  or  part  of  the  goods  ^rt7'Dist°rcsle8 
taken,  viz.,  where  no  tenancy  whatever  then  existed  under  the  party  No  Tenancy, 
by  whom  or  on   whose  behalf  the  distress  was  made,  an  action  of 
trespass  may  be  maintained,  but  not  an  action  on  the  case,  under 
2  Will.  &  M.  c.  5,  s.  5,  and  11  Geo.  2,  c.  19,  s.  19  (r).     Where  a  dis- 
tress is  made  by  the  assignees  of  a  bankrupt  landlord,  but  the  bank- 
ruptcy is  invalid,  trespass  or  trover  may  be  maintained  (5).     Where  a 
husband  distrains  for  rent  which  accrues  due  after  the  death  of  his 
wife  under  a  demise  of  the  wife's  freeholds  made  by  both  of  them,  not 
in  pursuance  of  any  statute  or  express  power,  and  he  is  not  tenant  by 
the  curtesy,  such  distress  is  illegal  {t).     So  where  the  landlord  has  as-  Reversion  as- 
signed his  reversion,  and  consequently  has  lost  all  right  to  distrain  (?/)•  ^'^"^  * 
So  where  some  of  several  joint  tenants  of  the  reversion  have  assigned 
their  shares,  after  which  a  distress  is  made  for  previous  arrears  (x). 
So  where  no   tenancy  existed  at  a  fixed  rent  (y).     So  where  no  rent  No  fixed  Rent, 
whatever  was   due  and  in    arrear  at  the  time  of  the   distress  (z).  No  Rent  in 
Indeed,  in  such  case,  the  tenant  may  recover  double  damages  under 
2  Will.  &  M.  Stat.  1,  c.  5,  s.  4,  either  in  trespass  or  case  founded  on 
that  statute  (a),  provided  the  goods  were  actually  sold  under  the  dis- 
tress, but  not  otherwise  (a).     In  replevin  only  the  goods  distrained 
with  nominal  damages  for  their  detention,  and  the  expenses  of  reple- 
vying, can  be  recovered  {b),  and  the  judgment  in  such  action  may  be 
pleaded  in  bar  to  any  subsequent  action  for  the  same  distress  (c). 

Trespass,  Sec.  is  maintainable  for  a  distress  for  rent  made  after  the  Distress  after 

1111111  1  •      Rent  tendered. 

full  amount  really  due  has  been  tendered  to  the  landlord,  or  to  his 
agent  having  authority  to  receive  the  rent{d).  A  tender  of  rent 
without  expenses  after  a  warrant  of  distress  has  been  delivered  to  the 
broker,  but  before  he  has  effected  an  entrance  to  distrain,  is  sufficient ; 
and  a  subsequent  distress  for  such  rent  is  illegal  (e). 

(0)  Ante,  401.  Stark.  171;  Loc/cier  v.  Paterson,  1  C.  &  K. 

(p)  Fisher  V.  Algnr,  2  C.  &  P.  374.  271. 

(./)  Bishop  V.  Bryant,  6  C.  &  P.  484.  (a)  Salter  v.  Brunsden,  4  Mod.  231 ;  Bul- 

(r)   Yates  v.   Tearle,  6   Q.  B.  282,  287  ;  len  &  L.  PI.  187  ;  Masters  v.Farris,  1  C.  B. 

ante,  363.  715. 

(s)  Shipwick  V.  Blanchard,  6  T.  R.  298.  (6)  Ros.  Ev.  721  ( 10th  ed.)  ;  post.  Chap. 

(t)  Howe  V.  Scar  rot  t  and  Sharp  v.  Scar-  XXI. 
rott,  4  H.  &  N.723.  (c)  Phillips  v,  Berryman,  3  Doug.  286. 

(tt)  Ante,  600,  007  {d).  (d)  Branscomb  v.  Bridges,  1  B.&  C.  145  : 

(x)  Stavely  v.  Alcock,  16  Q.  B,  636  ;  20  2    D.   &    R.  250;    3  Stark.   171:    Ihlluud 

L.  J.,Q.  B.  320.  V.  Bird,  10  Bing.  1.5;  3  .Moo.  &  Sc.  363  : 

(I/)  Ante,  363.  Bennett  v.  Baynes,  5  H.  &  N.  391  ;  29  L.  J., 

(?)  Ireland  v.  Johnson,  1  Bin<T.  N.  C.  165,  Exch.  391  ;  ante.  300. 
166;    4    Moo.    &    P.    706;   Branscomb    v.  (c)   ««»»<•// v.  Wrti/nci,  5  II.  &  N.  391  ;  29 

Bridges,  1  B.  &  C.  145  i  2  D.  &  R.  2o6  i   1  L.  J.,  E.vch.  391. 
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Chap.  XX. 

Sect.  7. 

Tender  before 
Distress  im- 
pounded. 

Tender  after 
Distress  im- 
pounded. 


M'liat  amounts 
to  an  impound- 
ing. 


Outer-Door 
broken  open. 

Distress  for 
Rent  made  be- 
fore Sunrise  or 
after  Sunset, 

or  off  the  de- 
niist'd  Pre- 
mises, 


or  on  Fixtures ; 


A  tender  of  the  rent,  toaether  vvilli  a  sufficient  sum  for  the  lawful 
expenses  of  tlie  distress,  if  made  before  the  cattle  or  goods  are  im- 
pounded, makes  it  illegal  to  proceed  further  with  the  distress ;  and  if 
after  such  tender  the  landlord  proceeds  to  impound,  or  to  remove  and 
sell  the  distress,  an  action  of  trespass,  trover,  detinue,  case  or  replevin 
may  be  maintained  against  him  and  his  brokers,  &:c.  (/).  But  a 
tender  after  the  Impoundbig  is  too  late  tO  enable  the  tenant  to  main- 
tain any  action  of  the  above  nature  {g).  Nevertheless,  if  it  be  made 
within  the  five  days  allowed  to  the  tenant  to  replevy  (although  after 
the  impounding),  a  special  action  on  the  case  founded  on  the  equity 
of  the  Stat.  2  Will.  &  M.  sess.  1,  c.  5,  s.  2,  may  be  maintained  against 
the  landlord  if  he  afterwards  proceeds  to  sell  the  distress  (li). 

Whether  the  distress  was  "  impounded"  before  the  tender  was 
made  is  sometimes  a  question  of  considerable  nicety  and  importance  (i). 
To  whom  a  tender  may  be  made,  and  how,  has  been  already  stated  {k). 
A  landlord  who,  after  taking  a  distress  and  impounding  it,  accepts  the 
rent  in  arrear  and  expenses,  is  not  liable  in  trespass  because  he  re- 
tains possession  of  the  goods  distrained,  though  he  may  be  liable  in 
trover  for  refusing  to  deliver  them  up.(/). 

Trespass  lies  where  a  landlord  breaks  open  any  outer-door  to  make 
a  distress  for  rent  (m). 

An  action  of  trespass,  &c.  is  maintainable  where  a  distress  for  rent 
is  made  before  sunrise  or  after  sunset  (w) ;  but  it  is  otherwise  where 
the  distress  was  for  damage  feasant  (o).  It  is  generally  illegal  to  dis- 
train for  rent  off  the  demised  premises  (jo),  except  where  the  goods, 
having  been  fraudulently  removed  after  the  rent  became  due,  have 
been  followed  and  distrained  within  thirty  days  pursuant  to  11  Geo.  2, 
c.  19,  s.  1  {q),  or  cattle  or  stock  are  distrained  for  rent  upon  a  common 
appendant  or  appurtenant  to  the  demised  premises  pursuant  to  11  Geo. 
2,  c.  19,  s.  8(r). 

An  action  of  trespass  or  trover  is  maintainable  where  the  landlord 
distrains  and  severs  fixtures,  for  they  form  part  of  the  freehold,  and 
cannot  be  restored  in  the  same  plight  and  condition,  and  therefore 


(/)  Lndd  V.  Thomas,  12  A.  &  E.  117;  4 
P.  &  D.  9  ;  Vcrtiie  v.  Beasley,  1  Moo.  &  R. 
21  ;  Branscomh  v.  Bridges,  1  B.  &  C.  145  ; 
Holland  V.  Bird,  10  Wing.  15;  Evans  v. 
Elliott,  5  A.  &  E.  142  ;  6  N.  &  M.  606; 
Builen  &  L.  PI.  189  ;  ante,  360. 

ig)  Si.r  Carpenters'  case,  8  Co.  R.  1  16,  a  ; 
1  Smitli,  L.  cm  (4th  ed.);  Firth  v.  Pur. 
vis,  5  T.  R.  432  ;  Thomas  v.  Harris,  1  M.  & 
G.  695  ;  Ladd  v.  Thomas,  12  A.  &  E.  117  ; 
4  P.  &  D.  9 ;  Ellis  v.  Taylor,  8  M.  &  W. 
415;  Tennant  v.  Field,  8  E.  &  B.  336; 
Singleton  v.  Williamson,  7  H.  &  N.  410; 
31  L.  J.,  Exch.  287;  Builen  &  L.  PI.  189; 
ante,  361. 

{h)  Johnson  v.  Uphnm,  28  L.  J.,  Q.  H. 
252 ;  overruling  Ellis  v.  Taylor,  8  M.  &  W. 
415;  see  form  of  declaration,  Builen  &  L. 


PI.  190. 

(f)  Thomas  v.  Harris,  1  M.  &  G.  695; 
Swann  v.  Earl  of  Falmouth,  8  B.  &  C.  456; 
Tennant  v.  Field,  8  E,  &  B.  336  ;  Brown  v. 
Powell,^  Bing.  230  ;  ante,  361,  362. 

(li)  Ante,  362. 

(/)    West  V.  Nihhs,  4  C.  B.  172. 

(m)  Broivn  v.  Glen,  16  Q.  B.  254  :  20  L.  J., 
Q.  B.  205 ;  Moore  v.  Drinkwater,  1  F.  &  F. 
134;  ante,  395—397. 

(n)  Tiilton  V.  Darke  and  Nixon  v  Free- 
man, 5  H.  &  N.  647  ;  ante,  389. 

(o)  Ante,  622. 

(p)  Lewis  V.  Read,  13  M.  &  W.  834; 
Thorpe  V.  Stall  wood,  5  M.  &  G.  760  ;  6  Scott, 
715;   1  D.  &  L.  24;  ante,  391. 

iq)  Ante,  401. 

(/•)  Ante,  393. 
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Sect.  7. 


cannot  lawfully  be  distrained  for  rent  (5).  But  the  action  should  not 
be  against  the  landlord  unless  it  can  be  proved  that  he  authorized  his 
broker  to  distrain  on  fixtures,  or  that  he  knowingly  adopted  and 
ratified  what  the  broker  did  on  his  behalf  (0-  But  the  presence  of 
the  landlord  with  the  broker  on  the  demised  premises  immediately 
after  they  have  been  forced  open  by  the  broker,  and  the  fixtures  torn 
down,  and  who  professed  to  have  distrained  for  rent  pending  the 
tenancy,  is  suflScient  evidence  of  the  landlord's  liability  for  the  wrong- 
ful act  of  breaking  open  outer-doors  and  taking  fixtures  as  a  distress 
for  rent  due  (u).  No  such  action  should  be  brought  before  the  fixtures 
have  been  severed  or  removed  (x) ;  after  such  severance  and  removal 
an  action  of  trespass  or  trover  may  be  maintained,  and  the  severed 
fixtures  may  be  described  in  the  declaration  as  "  goods  and  chattels," 
without  prejudice  to  the  point  that  fixtures  cannot  lawfully  be  dis- 
trained for  rent  (y).  But  in  trover,  their  value  as  chattels  only  can 
be  recovered  (2) ;  otherwise  in  trespass,  which  is  therefore  decidedly 
preferable  in  such  case  (a).  The  proper  measure  of  damages  as  to 
the  tenant's  fixtures  is  not  the  amount  of  the  proceeds  of  a  forced 
sale  by  a  broker,  nor  is  it  necessarily  the  value  paid  by  the  tenant ;  but 
it  is,  or  may  be,  the  value  of  the  fixtures  to  an  incoming  tenant,  and 
the  amount  such  incoming  tenant  would  be  Hkely  to  pay  the  out- 
going tenant  for  them ;  and  such  amount  may  be  recovered  without 
deducting  the  amount  of  rent  due,  as  the  fixtures  could  not  have 
been  distrained  upon  for  it(fi). 

An  action  of  trespass,  &:c.  is  maintainable  where  the  landlord  dis-  or  on  Goods 
trains  things  delivered  to  his  tenant,  exercising  a  public  trade,  to  be  DTstrelsVor"^ 

carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or  the  benefit  of 

,  °  •'  Trade; 

employ  (c). 

An  action  of  trespass  lies  as  well  as  an  action  on  the  case  for  dis-  or  on  Tools  or 

training  tools  or  implements  of  trade  though  not  actually  in  use,  if  ivider^"'^  ° 

there  be  other  unprivileged  goods  upon  the  premises  at  the  time  of  the 

distress  to  satisfy  the  distress  {d).     But  if  not  in  actual  use,  and  there 

is  no  other  suflicient  distress  on  the  premises,  they  may  be  distrained 

for  rent  (e).     Whilst  in  actual  use  they  cannot  be  distrained,  although 

there  is  no  other  sufficient  distress  on  the  premises,  because  of  the 


(5)  Pitt  V.  Shew,  4  B.  &  A.  206 ;  Ballon 
V.  Whittem,  3  Q.  B.  961  ;  3  G.  &  D.  260  ; 
Thompson  v.  Pettitt,  10  Q.  B.  101  ;  Clarke 
V.  Holford,  2  C.  &  K.  540  j  Moore  v.  Drink- 
water,  1  F.  &  F.  131 ;  ante,  378. 

(0  Ante,  393;  Freeman  v.  Rosher,  13 
Q.  B.  780;  6  D.  &  L.  517  ;  Haseler  v.  Le- 
vioyne,  0  C.  B.,  N.  S.  530. 

(u)  Moore  V.  Drinkwater,  1  F.  &  F.  134. 

(x)  Beck  V.  Denbigh,  29  L.  J.,  C.  P.  273. 

((/)  Dalton  V.  Whittem,  3  Q.  B.  961  ;  3  G. 
&  D.  260. 

(2)   Clarke  v.  Holford,  2  C.  &  K.  540. 


(a)    Thompson  v.  Pettitt,  10  Q.  B.  101. 
(6)  Moore  v.  Drinl.wntcr,  1  F.  &  F.  1 34. 

(c)  Gishourn  v.  Hurst,  1  S/ilk.  250  ; 
cited  2  A.  &  E.  142  ;  Simpson  v.  Uartopp,  1 
Willes,  512  ;  cited  as  Simson  v.  Harcourt,  4 
T.  R.  568;  ante,  384-386. 

(d)  Nargati  v.  Mas,  E.  &  E.  439;  28 
L.  J.,  Q.  B.  143  :  Harvey  v.  Pocock,  11  M. 
&  W.  710;  Davies  v.  Aston,  1  C.  B.  746;  .{ 
D.  &  L.  188;  Lear  v.  CaldecotI,  4  Q.  B. 
123  ;  3  G.  &  D.  851  (9th  count)  ;  ante,  387. 

((')  Gorton  V.  Falkiier,  4  T.  R.  565  ;  /'i«- 
ton  V.  Logan,  9  Bing.  676. 
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Chap.  XX.     danger  of  such  a  distress  leading  to  a  breach  of  the  peace  {e).     Uten- 
— ^^^'    —  sils  of  trade  and  averia  carucre  are  classed  together  in  1  Inst.  47,  and 
stand  on  the  same  footing.     They  are  exempt  from  distress  only  when 
there  is  another  sufficient  distress  on  the  premises,  or  when  in  actual 
use(/).     The  exemption  of  tools  and  implements  of  trade  from  dis- 
tresses for  rent  does  not  extend  to  a  distress  for  poor's  rates,  for  that 
is  in  the  nature  of  a  statutable  execution  (g) ;  nor  to  a  distress  for 
on  Beasts  of  port  duties  (h).     When  beasts  of  the  plough  or  sheep  are  unlawfully 
e  Plough,  or   (_}jgtrained  (i),  the  tenant  may  either  rescue  them  (k)  or  maintain  a 

lecp.  ^    '  •> 

special  action  of  trespass  under  51  Hen.  3,  stat.  4  (I),  for  taking  his 
beasts  or  sheep  contra  formam  statuti  (jn).  The  declaration  need  not 
aver  that  there  was,  at  the  time,  another  sufficient  distress  on  the 
premises,  for  that  is  involved  in  the  words  "  contrary  to  the  form  of 
the  statute"  (w).  In  such  action  the  plaintift'  may  recover  the  full 
value  of  the  beasts  or  sheep  unlawfully  taken,  notwithstanding  the 
other  goods  on  the  premises  liable  to  the  distress  belonged  to  him- 
self (o).  But  if  it  appear  by  the  appraisement  made  on  taking  the 
distress  that  the  other  goods  on  the  premises  were  not  sufficient  with- 
out taking  the  beasts  of  the  plough  or  the  sheep,  the  action  cannot 
be  supported,  notwithstanding  the  result  of  the  sale  shows  that  there 
was  sufficient  without  them  (^;).  No  action  is  maintainable  for  dis- 
training beasts  of  the  plough,  when  there  is  no  other  sufficient  subject 
of  distress  on  the  premises  besides  growing  crops  ;  because  a  landlord 
is  entitled  to  distrain  whatever  is  immediately  available,  and  to  hold 
the  growing  crops  for  the  residue  {q).  There  is  no  order  required  by 
law  on  the  sale  of  property  distrained.  Therefore  beasts  of  the  plough 
and  sheep  which  have  been  lawfully  distrained  may  be  sold  before  the 
other  goods  taken  under  the  distress  (r). 

It  seems  that  the  only  remedy  for  an  unlawful  distress  of  beasts  of 

the  plough  or   sheep  is  by  rescue,  or  a  special  action  of  trespass 

founded  on  the  statute  is). 

exatious  Se-        A  vexatious  second  distress  for  the  same  rent  is  not  merely  irregular, 

n    distress,    j^^^.  ^//g^jra/ (^)^  and  the  subject  of  an  action  of  trespass  or  case  at  the 


(c)  Simpson  v.  Hartopp,  1  Willes,  512  j 
S.  C,  nom.  Simson  v.  Harcourt,  cited  4  T.  R. 
568  ;  Co.  Lit.  47  a  ;  ante,  386. 

(/)   Simpson  v.  Hartopp,  supra. 

(g)  Edgecomh  v.  Sparks,  2  Show.  126  ; 
Anon.  3  Salk.  136  ;  Hutchins  v.  Oiambers,  1 
Burr.  579;   Bradby  on  Distress,  146. 

(/i)  Finkestone  v.  Ehden,  1  Salk.  249;  1 
Ld.  Raym.  384;   Bradby,  147. 

(?)  Ante,  381—383. 

(k)  Co.  Litt.  161  a;  Bradby,  182  ;  Com. 
Dig.  Distress  ( D.  5 ) ;  Keen  v.  Priest,  4  H. 
&  N.  240,  Bramwell,  B. 

(I)  Ante,  381. 

(m)  Fitz.  Nat.  Brev.  90;  Dawson  v.  Al- 
ford,  3  Dyer,  312  a;  Jenner  v.    Yolland,  6 


Price,  3  ;  Piggott  v.  Births,  1  M.  &  W.  441 ; 
Bullen  &  L.  PI.  189. 

(n)  Dawson  v.  Alford,  3  Dyer,  312  a; 
cited  E.  &  E.443. 

(o)  Keen  v.  Priest,  4  H.  &  N.  236. 

{p)  Jenner  v.  Yolland,  6  Price,  3  ;  but  see 
Smith  V.  Ashforth,  29  L.  J.,  Exch.  259. 

(?)  Piggott  V.  Birtles,  1  M.  &  W.  441  ; 
Tyr.  &  G.  729. 

(r)  Jenner  v.  Yolland,  6  Price,  3. 

(s)  Porphrey  v.  Legingham,  2  Keble,  290; 
Bradby,  182;  but  see  Davies  v.  Aston  (in 
trover),  1  C.  B.  746  ;  3  D.  &  L.  188 ;  where 
the  defendant  succeeded  without  objecting 
to  the  form  of  action. 

(/)  Ante,  418. 
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Sect.  7. 


election  of  the  tenant  (m);  or  an  action  of  trover  (a;).  A  man  cannot 
take  two  distresses  for  the  same  rent,  for  it  was  his  folly  that  he  did 
not  take  sufficient  at  first  (3/) ;  but  it  is  otherwise  where  too  little  was 
taken  in  the  first  instance  unintentionally  and  by  mistake  {z).  Where 
a  landlord  withdraws  from  possession  of  a  distress,  on  being  served 
with  notice  of  proceedings  in  bankruptcy  against  the  tenant,  and  on  a 
threat  of  legal  proceedings  against  himself  (instead  of  treating  such 
notice  with  contempt),  he  cannot  lawfully  distrain  a  second  time  for 
the  same  rent  (a).  But  if  he  be  induced  to  withdraw  the  distress  by 
a  false  and  fraudulent  statement  made  by  his  tenant  (i);  or  where 
the  sale  under  the  distress  is  defeated  by  the  forcible  and  illegal  con- 
duct of  the  tenant  (c) ;  the  landlord  may  distrain  a  second  time  for 
the  same  cause  :  merely  permitting  the  tenant  to  remove  the  goods  for 
a  teuiporary  purpose  does  not  amount  to  an  abandonment  of  the  dis- 
tress (f/).  Where  a  man  put  in  possession  under  a  distress  left  the 
house  for  a  purpose  not  necessary,  but  reasonably  convenient,  for  a 
short  time,  and  being  forcibly  kept  out,  broke  open  the  outer  door  : 
held,  that  there  was  not  an  abandonment  of  the  distress,  and  that  he 
was  justified  in  breaking  open  the  outer  door  for  the  purpose  of  re- 
entering {e).  An  action  hes  for  proceeding  with  a  distress  and  selling  Goods  tiiat 
and  removing  it  after  the  tenant  or  owner  has  dul?/  replevied  them  (/),  '^?^^.  ^"'"  ^^' 
and  notice  thereof  has  been  given  to  the  distrainer  (g). 

Generally  speaking,  when  a  tenant  is  entitled  to  maintain  trespass  Trespass,  Case, 
for  an  illegal  distress,  he  may  waive  the  trespass  and  sue  in  case  or  "[^Jt^o^j^  ^^' 
trover  {h).  But  when  there  is  no  tenancy,  the  action  should  be  in 
trespass,  the  defendants  being  mere  strangers  and  wrongdoers  (i) :  and 
sometimes  trespass  is  preferable ;  thus,  where  fixtures  have  been 
severed  and  distrained  for  rent  (J ).  If  a  party  pay  money  in  order  to 
redeem  his  goods  from  an  illegal  distress,  he  may  maintain  trover  or 
trespass  against  the  wrongdoer  {k) :  but  if  the  distress  be  merely  ex- 
cessive, he  should,  at  his  peril,  tender  the  amount  really  due,  with 
costs  of  the  distress  before  the  impounding,  and  afterwards  replevy, 


(u)  Smith  V.  Goodwin,  4  B.  &  Add.  413  ; 
2  N.  &  M.  114;  Lear  v.  Caldecotl,  4  Q.  B. 
123;  3  G.  &  D.  851. 

(.1)  Dawson  v.  Cropp,  \  C.  B.  961  ;  3  D. 
&  L.  225. 

{tj)  Com.  Dig.  Distress  (A.  1). 

(a)  Hutchins  \.  Chambers,  \  Burr.  589;  17 
Car.  2,  c.  7,  s.  4  ;  ante,  418. 

(a)  Bagge,  app.,  Mawbtj,  resp.,  8  Exch. 
641. 

(b)  Wollaslon,  app.,  Stafford,  resp.,  15 
C.  B.  278. 

(c)  Lee  V.  Couke,  2  H.  &  N.  584  ;  3  H.  & 
N.  203. 

(rf)  Kerhy  v.  Harding,  6  Exch.  234 ;  20 
L.  J.,  Exch.  162. 

(c)  Bannister  v.  Ihjde,  29  L.  J.,  Q.  B. 
141  ;  6  Jur.  N.  S.  171. 

(/)  Cuckson    V.    yVinter,  2   IMan.  &  R. 


313. 

(g')  Mounsey  v.  Dawson,  6  A.  &  E.  752 ; 

1  N.  &  P.  763. 

(h)  Branscomb  v.  Bridges,  1  B.  &  C.  145  ; 

2  D.  &  R.  256;  3  Stark.  171  ;  Holland  v. 
Bird,  10  Bing.  15;  3  Moo.  &  Sc.  363; 
Carter  v.  Carter,  5  Bing.  409  ;  Baylis  v.  Fus- 
ter,  7  Bing.  153;  4  M.  &  P.  7!)0  ;  Sturrh  v. 
Clarke,  4  B.  &  Adol.  113  ;  Smith  v.  Good- 
win, 4  B.  &  Adol.  413;  2  N.  &  M.  114; 
Lear  v.  Caldecotl,  4  Q.  B.  123  ;  3  G.  &  D. 
851  ;  Datvson  v.  Cropp.  1  C.  B.  961 ;  3  I).  & 
L.  225;  Nargatt  v.  Nias,  E.  &  E.  439;  28 
L.  J.,  Q.  B.  143. 

{i)   Yates  V.  Tearle,  6  Q.  B.  282. 
{j  )  Ante,  743  {a). 

(k)  Shipwirk  v.  Blanrhnrd,  6  T.  \\.  298  ; 
Harvey  v.  Pocoek,  11  M.  &  W.  740. 
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Chap.  XX.  or  sue  in  trespass,  trover  or  detinue :  but  he  cannot  pay  under  protest 
^''-^'^•"-  the  amount  claimed,  and  afterwards  maintain  an  action  for  distraining 
for  too  much  (/) ;  nor  an  action  for  money  had  and  received  to  recover 
the  excess,  althou<;h  })aid  under  protest  {m).  When  a  person  has  a 
good  defence  to  all  or  any  part  of  a  demand,  but  submits  to  pay  the 
amount  (even  under  protest),  such  payment  is  deemed  voluntary  (w). 
He  should  tender  the  proper  amount  at  his  peril  (n). 

Where  the  distress  was  wholly  illegal  the  action  should  be  brought 
at'"ainst  those  only  who  committed  the  acts  complained  of,  and  not 
against  the  landlord,  unless  it  can  be  proved  that  he  authorized  such 
acts,  or  subsequently  adopted  and  ratified  them,  with  knowledge  of 
what  had  been  done  on  his  behalf,  or  that  he  chose,  without  inquiry, 
to  take  the  risk  upon  himself,  and  to  adopt  such  illegal  acts(o).  If, 
when  he  knows  of  the  circumstances,  he  disclaims  and  repudiates  the 
illegal  acts,  he  is  not  responsible  for  them  (p).  But  a  landlord  is 
responsible  for  any  irregularity  by  his  broker  and  agents  in  dealing 
with  a  distress;  as  for  selling  the  goods  without  due  notice,  or  without 
a  proper  appraisement,  or  the  like  {q).  The  correct  practice  in  such 
cases  is  to  make  the  landlord  alone,. or  the  landlord  and  his  broker 
defendants,  but  not  to  include  the  appraisers,  &c.  (r).  The  distinction 
is  between  matters  done  which  are  dehors  the  authority,  such  as 
taking  fixtures,  or  seizing  goods  in  a  different  place  from  that  to 
which  the  warrant  addresses  itself,  and  the  case  of  an  irregularity 
committed  by  the  broker  while  acting  within  his  authority  (s).  This 
distinction  appears  to  have  been  lost  sight  of  in  a  recent  case,  where 
the  landlord  was  holden  jointly  liable  with  the  broker  in  trespass  for 
a  seizure  of  books  of  a  student,  assumed  to  be  exempt  from  the  dis- 
tress it).  Where  the  distress  was  not  illegal  an  auctioneer  to  whom 
the  goods  are  delivered  for  sale  is  not  liable  in  trover,  though  he  re- 
fuses to  deliver  them  up  to  the  tenant  on  demand  ;  nor  is  he  liable  for 
any  irregularities  of  which  he  had  no  notice  or  knowledge  {u). 


(c)  Protection  hy  1 1   Geo.  2,  c.  19,  s.  19. 

llGco.2,c.i9,       By  11  Geo.  2,  c.  19,  s.  19,  after  reciting  that  "  whereas  it  hath 

\^l\'rre^uhr'^^  somctimcs  happened,  that  upon  a  distress  made  for  rent  justly  due,  the 

Distresses.         directions  of  the  statute  made  in  the  second  year  of  the  reign  of  King 

William  and  Queen  Mary,  intituled  *  An  Act  for  enabling  the  Sale  of 


(0  Glynn  V.Thomas,  11  Exch.  870. 

(m)  Knihbs  v.  IldU,  1  Esp.  84;  Brown  v. 
M'Kinnlly,  1  Esp.  279;  Skeate  v.  Beale,  11 
A.  &  E."  983  ;  3  P.  &  D.  597  ;  GtdUver  v. 
Cozens,  1  C.  B.  788  i  Lindon  v.  Hooper,  1 
Cowp.  4'14. 

(«)  Ante.  399. 

(o)  Freeman  v.  Rosher,  13  Q.  R.  780;  6 
D.  &  L.  517  ;  Lewis  v.  Read,  13  M.  &  W. 
834  ;  Gauntktt  v.  King,  3  C.  B.,  N.  S.  59  ; 
Uaseler  v.  Lemoyne,  5  C.  B.,  N.  S.  530,  535  ; 


ante,  393. 

{p)  Hurry  v.Rirhman,  1  Moo.  &  R.  126. 

iq)  Haseler  v.  Lemoyne,  5  C.  B.,  N.  S. 
530,  532;  28  L.  J.,  C.'P.  103  ;  ante,  393. 

(r)   Child  V.  Chamberlain,  6  C.  &  P.  213. 

(*)  Per  ■Williams  and  Byles,  JJ.,  in  Hose- 
ler  V.  Lemoyne,  5  C.  B.,  N.  S.  535. 

(if)   Gauntlett  v.  King,  3  C.  B.,  N.  S.  59. 

(«)  Whitworth  v.  Smith,  1  Moo.  &  K.  193  ; 
5  C.  &  P.  250. 
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Goods  distrained  for  Rent  in  case  the  Rent  be  not  paid  within  a  reason-  Chap.  XX. 
able  Time,'  have  not  been  strictly  pursued,  but  through  mistake  or  ^^"•^- 
inadvertency  of  the  landlord  or  other  person  entitled  to  such  rent 
and  distraining  for  the  same,  or  of  the  bailiff  or  agent  of  such  landlord 
or  other  person,  some  irregularity  or  tortious  act  hath  been  aftericards 
done  in  the  disposition  of  the  distress  so  seized  or  taken  as  aforesaid ; 
for  which  irregularity  or  tortious  act  the  party  distraining  hath  been 
deemed  a  trespasser  ab  initio  (x),  and  in  an  action  brought  a^-ainst 
him  as  such,  the  plaintiff  hath  been  entitled  to  recover,  and  has 
actually  recovered,  the  full  value  of  the  rent  for  which  such  distress 
was  taken :  and  whereas  it  is  a  very  great  hardship  upon  landlords 
and  other  persons  entitled  to  rents,  that  a  distress  duly  made  should 
be  thus  in  effect  avoided  by  any  subsequent  irregularity,"  enacts, 
that  from  and  after  the  24th  day  of  June,  a.d.  1738,  *' where  ainj 
distress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any  irreyu- 
larity  or  unlawful  act  shall  he  afterwards  done  by  the  party  or  parties 
distraining,  or  by  his,  her  or  their  agents,  the  distress  itself  shall  not  be 
therefore  deemed  to  be  unlawful,  nor  the  party  or  parties  making  it  be 
deemed  a  trespasser  or  trespassers  ab  initio;  but  the  party  or  parties 
aggrieved  by  such  unlawful  act  or  irregularity  shall  or  may  recover 
full  satisfaction  for  the  special  damage  he,  she  or  they  shall  have  sus- 
tained thereby,  and  no  more,  in  an  action  of  trespass  or  on  the  case,  at  the 
election  of  the  plaintiff  or  plaintiffs :  provided  always,  that  where  the 
plaintiff  or  plaintiffs  shall  recover  in  such  action,  he,  she  or  they  shall 
be  paid  his,  her  or  their  full  costs  of  suit(?/),  and  have  all  the  like 
remedies  for  the  same  as  in  other  cases  of  costs." 

Sect.  20.  "  Provided  nevertheless,  that  no  tenant  or  tenants,  lessee  Sect.  20.  Ten- 
or lessees,  shall  recover  in  any  action  for  any  such  unlawful  act  or  '^*^^  of  Auiunds. 
irregularity  as  aforesaid,  if  tender  of  amends  (z)  hath  been  made  by 
the  party  or  parties  distraining,  his,  her  or  their  agent  or  agents, 
before  such  action  brouoht." 

The  above  enactments  apply  only  where  a  distress  has  been  made  The  above  Sta- 
for  rent  justly  due,  and  some  irregularity  or  tortious  act  is  afterwards  J^'herc'^j,,!'^^'' 
done.     If  any  rent  whatever  was  due  the  words  of  the  act  are  satisfied  Rent  is  justly 
and  the  distress  is  not  wholly  illegal,  although  it  was  made  for  much 
more  rent  than  was  justly  due,  and  the  quantity  of  goods  taken  was 
excessive.     Consequently,  in  such  case,  the  remedy  must  be  in  case 
for  an  excessive  distress,  and  not  in  trespass  or  trover  (a).    But  trespass 

(x)  The  Sir   Carpenters'  case,  8  Co.   R.  L.  C.  115,  notes  (4tl)  ed.). 

146;  1  Smith,  L.  C.  Ill  (4th  ed.);  Bac.Abr.  (y)  The   plaintiff   may    be  deprived   of 

Trespass,  B. ;  2  Chit.  PI.  532  (7th  ed.).    In  costs  under  3  &  4  Vict.  c.  24,  s.  2  ;   13  & 

the  case  of  a  distress  for  damage  feasant,  14  Vict.  c.  61,  s.  11  ;  23  &  24  Vict.  c.  126, 

this  is  still  the  law,  Wilder  v.  Speer,  8  \.  &  s.  34 ;  and  the  judge  may  certify  against 

K.  547  ;   3  N.  &  P.  536  ;    Rignell  v.  Clarke,  them   when  necessary,  Irvine  v.  Ucddith,  5 

5  H.  &  N.  485;   Sargrave  v.  Smith,  1  Salk.  B.  &  A.  7f)«. 

221;   Bull.  N.   P.  81  ;  and   in  some  other  (?)  See  post,  755. 

cases,  as  where  a  horse   is  distrained  as  an  (a)   IVhit north  v.  Smith,  I  Moo.  &  IL  1'J3  ; 

estray,  Oxley  v.  Watts,  1  T.  R.  12 ;  1  Smith,  5  C.  &  P.  250. 
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or  case  is  maintainable  under  this  act  according  to  the  nature  of  the 
injury  (6).  If  a  mere  irregularity  be  complained  of,  the  action  must  be 
in  case;  not  in  trespass  (c),  or  trover  (<Z).  If  a  "tortious  act,"  in  the 
nature  of  a  tresjiass,  be  complained  of,  the  action  may  be  in  trespass, 
trover  or  case(e).  But  no  action  can  be  maintained  for  a  mere  irre- 
gularity, or  other  tortious  act,  committed  in  the  making  or  disposing 
of  a  distress  for  rent,  unless  the  tenant,  or  other  person  whose  goods 
are  distrained,  thcrehy  actually  sustains  special  damage.  Thus,  in  an 
action  for  selling  goods  distrained  before  the  expiration  of  five  days, 
the  plaintiff  is  not  entitled  to  a  verdict,  even  for  nominal  damages, 
unless  he  proves  actual  damage  {f).  So  where  growing  croj)s  are 
prematurely  sold  under  a  distress  for  rent,  but  the  jury  find  that  no 
damage  was  thereby  sustained  by  the  plaintiff,  he  is  not  entitled  to  a 
verdict,  even  for  nominal  damages  (^).  In  such  cases  the  verdict 
should  be  for  the  defendant,  because  the  statute  only  enables  the 
party  or  parties  aggrieved  to  recover  "  full  satisfaction  for  the  special 
damage  he,  she  or  they  shall  have  sustained  thereby,  and  no  more"  {h). 

(d)  Actions  for  excessive  Distresses. 

When  a  landlord  claims  and  distrains  for  more  rent  than  is  really 
due  and  unpaid,  it  is  the  duty  of  the  tenant  to  tender  the  proper 
amount  at  his  peril  {i),  together  with  a  sufficient  sum  for  the  costs  of 
the  distress  {j) ;  and  such  tender  should  be  made  before  the  distress  is 
impounded  (li) ;  or,  at  the  latest,  before  the  expiration  of  the  five  days 
allowed  the  tenant  to  replevy  (Z).  No  action  whatever  can  be  main- 
tained ybr  distraining  for  more  rent  than  teas  justly  due  and  in  arrear, 
unless  it  appear  by  the  declaration  and  evidence  that  the  goods  seized 
and  sold  were  excessive  with  reference  to  the  amount  of  the  actual 
arrears  (m),  notwithstanding  the  declaration  alleges  that  such  distress 
was  made  maliciously  (n).  There  is  no  duty  on  the  part  of  the  land- 
lord to  inform  the  tenant  of  the  amount  for  which  he  distrains,  and 
the  latter  has  no  cause  of  complaint  until  he  has  performed  his  duty 
of  tendering  the  rent  due  (o). 

When  the  goods  distrained  are  excessive,  and  not  in  proportion  to  the 
sum  distrained  for,  according  to  the  Statute  of  Marlebridge  (52  Hen.  3, 


(b)  ]  Smith,  L.  C.  116  (4th  ed.). 

(c)  Messing  V.  Kemble,  2  Camp.  115. 

(d)  Wallace  v.  King,  1  H.  Blac.  13. 

(e)  Ante,  745;  Salter  v.  Brunsden,  4 
Mod.  231  ;  Masters  v.  Farris,  1  C.  B.  715, 

(  f)  Lucas  V.  Tarletov,  3  H.  &  N.  116  ; 
27  L.  J.,  Exch.  246. 

(g)  Jtodgirs  V.  Parker,  18  C.  B.  112  ;  25 
L.  J.,  C.  P.  220. 

(h)  Ante,  747. 

(j)  Glijnn  V.  Thomas,  11  Exch.  870;  25 
L.  J.,  Exch.  125. 

(j)  Ante,  399. 

(k)  Ante,  361,  362,  742. 

(^l)  Johnson  v.    Upham,  28   L.  J.,  Q.   B. 


252. 

(m)  Crowder  v.  Self,  2  Moo.  &  R.  190; 
Tancred  v.  Let/land  (in  error),  16  Q.  B.  669; 
20  L.  J.,  Q.  B.  316  ;  Gli/nn  v.  Thomas,  11 
Exch.  870 ;  25  L.  J.,  Exch.  125  ;  French  v. 
Phillips  (in  error),  1  H.  &  N.  564  ;  26  L.  J., 
Exch.  82  ;  Lorinff  v.  Warburton,  E.,  B.  &  E. 
507;  28  L.  J.,  Q.  B.  31. 

(n)  Stevenson  v.  Newnham  (in  error),  13 
C.  B.  285,  297.  The  above  cases  expressly 
overrule  Taylor  v.  Hcnniker,  12  A.  &  E. 
488  ;  4  P.  &  D.  242. 

(o)  Per  Erie,  J.,  in  Glynn  v.  Thomas,  11 
Exch.  873,  citing  Tancred  v.  Lcylund,  16 
Q.  B.  669. 
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c,  4),  an  action  on  the  case  may  be  maintained  by  the  tenant  for  such     Chap.  XX. 

excessive  distress  (p),  or  by  a  lodger  (9),  or  by  a  third  person  whose       ^^^^'  ^' 

goods  have  been  distrained  (r) ;  but  not  an  action  of  trespass,  because 

at  common  law  a  man  might  take  a  distress  of  more  value  than  the  rent, 

so  as  to  make  it  more  eligible  for  the  party  to  redeem  the  goods  by 

payment  of  the  rent(s).     But  trespass  lies  for  a  distress  of  gold  and 

silver  plainly  excessive  on  the  face  of  it,  as  6  oz.  of  gold  and  100  oz.  of 

silver  for  Qs.  8d.  (t).  So  where  two  horses,  instead  of  one,  are  taken  for  a 

heriot  (u).    Such  takings  appear  to  be  illegal,  and  not  merely  excessive. 

An  action  of  trover  cannot  be  maintained  for  an  excessive  distress  (r). 

Where  the  amount  of  rent  reserved  has  been  reduced  by  payments  of 

ground  rent,  and  the  landlord  distrains  for  the  whole,  goods  of  much 

greater  value  than  the  actual  amount  of  the  arrears,  and  the  tenant 

does  not  tender  the  actual  arrears  with  costs  before  the  impounding, 

his  remedy  is  by  an  action  on  the  case  (x). 

The  Statute  of  Marlebridge  (52  Hen.  3,  c.  4),  which  gives  a  remedy  The  Excess 
for  excessive  distress,  points  to  flagrant  abuses.     Thus  where  a  lord  siderMe"'^' 
distrains  two  or  three  oxen  for  \2d.,  or  a  horse  or  an  ox  for  a  small 
sum,  where  a  sheep  or  pig  or  other  small  article  of  sufficient  value 
might  be  taken  (?/). 

The  excess  must  be  considerable  (s).  But  if  there  be  no  other  dis- 
tress on  the  land  the  taking  of  one  entire  thino;,  though  of  consider- 
ably  greater  value  than  the  rent,  is  not  excessive  (a).  The  value  of 
the  goods  should  be  estimated  at  what  they  would  probably  produce 
at  a  broker's  sale,  and  not  according  to  their  value  to  the  tenant  {b) ; 
and  the  broker's  appraisement  is  prima  facie  evidence  as  to  the 
value  (c).  But  there  may  possibly  be  an  excessive  distress  even  when 
the  goods  are  appraised  and  actually  sold  for  less  than  the  arrears  of 
rent,  upon  strong  evidence  that  they  were  worth  much  more  (d).  It  is 
always  for  the  jury  to  say  whether  the  actual  value  of  the  goods  was 
out  of  all  proportion  to  the  rent  due  (d).     Case  lies  for  an  excessive 

(p)  Hutchins  V.  Chambers,  1  Burr.  590;  590;  2  Stra.  851,  note. 

2  Ld.  Ken.  204;   Field  v.  Mitchell,  6  Esp.  {u)  Price  v.  Woodhouse,  1  Exch.  559;  3 

71  ;  Lady  Branscovib  v.  Bridges,  1  B.  &  C.  Exch.  616. 

145;  2  D.  &   R.  256;  3  Stark.   171;    Wil-  {v)    Whitworth  v.  Smith,  5  C.  &  P.  250; 

loughhy  V.  BacUwuse,  2  B.  &  C.  821  ;  4  D.  1  Moo.  &  11.  193. 

&  11.  539;  Holland  v.  Bird,  10  Bing.  15  ;  3  (.r)  Carter  v.  Carter,  5  Bing.  400  ;  2  M. 

M00.&  Sc.  363  ;  Smith  v.  Ashford,  29  L.  J.,  &  P.  732. 

Exch.  259  ;    Wells  v.  Moody,  7  C.  &  P.  59  ;  (y)  2  Inst.  107  ;  cited  6  C.  B.  430. 

Biggins  V.  Goode,  2  C.  &  J.  364  ;  2  Tyr.  447  ;  (?)  Field  v.  Mitchell,  6  Esp.  71. 

Knight  V.  Egerion,  7  Exch.  407  ;  Whitworth  (a)  Avenell  v.  Crocker,  Moo.  &   M.  172  ; 

V.  Maden,  2  C.  &  K.  517.  Field  v.  Mitchell,  6  Esp.  71  ;  Sills  v.  Iloare,  1 

(q)  Fishery.  Algar, 2C.&  P.  374;  Wikin-  Bing.  401  ;  8   Moo.   451  ;   1  C.  &   P.   28; 

son  V.  Ibbett,  2  F.  &  F.  300.  explained   11   Exch.  876  ;  Iloden  v.  Eyton, 

(r)  Bail  V.  Mellor,  19  L.  J.,  Exch.  189  ;  6  C.  B.  427  ;   Tancred  v.  Leyland,  16  Q.  B. 

Lucas  V.  Tarleton,  3  H.  &  N.  116;  27  L.  J.,  664,  677,  Maule,  J. 

Exch.  246  ;   Bullen  &  L.  Pi.  189.  (b)   Wells  v.  Moody,  7  C.  &  P.  59, 

(s)  Lynne  v.  Moody,  2  Stra.  851  ;   Fitzg.  (c)  Ante,  414  (y). 

85;  Hutchins  v.  Chambers,  1   Burr.  590;  2  (d)  Smith  v.  Ashforth,  29  L.  J..  Excli. 

Ld.  Ken.  204;    Bull.  N.  P.  81.  259  ;  but  see  Jenner  v.  Yollaiid,  6  Price,  3  ; 

(.0  Moir  V.  Munday,  cited  1  Burr.  582,  ante,  741  (/>). 
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Chap.  XX. 

Sect. 7. 


Hiether  Dis- 
ess  excessive 
Quostioii  for 
le  Jury. 


[easiire  of 
'a mages  for 
1  excessive 
istress. 


ffect  of  a  sub- 
qiieiit  Ar- 
iigement  to 
■event  the 
lie  of  an  ex- 
siive  Dis- 
ess. 


distress  of  growing  crops,  the  probable  produce  of  which  is  capable 
of  being  estimated  at  the  time  of  the  seizure  (e) :  provided  the  tenant 
thereby  sustained  actual  loss  and  damage,  but  not  otherwise  (/).  The 
rent  which  will  become  due  to  the  landlord  before  the  crops  can  be 
cut,  gathered  and  removed  should  not  be  overlooked  {g). 

In  an  action  for  an  excessive  distress  the  question  of  excess  is 
always  for  the  jury,  even  where  by  the  broker's  valuation  and  the 
actual  proceeds  of  the  sale  the  goods  distrained  appear  to  have  been 
insufficient  to  satisfy  the  rent  and  expenses ;  but  in  such  case  there 
must  be  strong  evidence  that  the  goods  really  were  of  much  greater 
value  than  what  they  sold  for  (h).  The  question  is,  what  the  goods 
would  have  sold  for  at  a  broker's  sale,  not  what  they  were  worth  to 
the  tenant.  But  if  the  distress  appears  to  the  jury  to  have  been  ex- 
cessive the  plaintiff  is  entitled  to  recover  the  fair  value  of  the  goods 
(and  not  merely  what  they  ought  to  have  produced  at  a  broker's  sale), 
minus  the  rent  and  the  expenses  of  the  distress  (i).  But  sometimes 
the  jury  erroneously  give  much  more(/e). 

A  right  of  action  for  an  excessive  distress  will  not  be  defeated  by  a 
subsequent  arrangement  made  by  the  tenant  with  the  landlord  to  pre- 
vent a  sale  of  the  goods  (/).  But  a  recovery  in  replevin  is  a  bar  to  any 
subsequent  action  for  an  excessive  distress  {m). 


ctions  for 
regular  Dis- 
esses. 

lie  without 
ive  Days' 
evious  No- 


(e)  Actions  for  irregular  Distresses. 

When  the  distress  is  merely  irregular,  or  any  unlawful  act  is  com- 
mitted in  the  sale  or  disposal  of  it,  the  remedy  is  either  case  or  tres- 
pass, according  to  the  nature  of  the  act  complained  of  (w).  Thus  case 
and  not  trespass  should  be  brought  where  the  landlord  proceeds  to  a 
sale  and  removal  of  the  distress  without  giving  five  days'  notice 
thereof  in  writing  pursuant  to  2  Will,  k  M.  sess.  1,  c.  5,  s.  2  (o),  or 
sells  the  distress  before  the  expiration  of  five  days  next  after  such 
notice  (p),  provided  the  tenant  thereby  actually  sustains  special  da- 
mage, but  not  otherwise  {q).  The  mere  sale  of  goods  under  a  distress, 
without  any  removal  thereof,  does  not  amount  to  a  conversion  (r). 
The  five  days  must  be  reckoned  exclusively  of  the  day  of  the  taking 
and  notice,  but  inclusively  of  the  day  of  sale:  notice  on  Saturday  and 


(e)  Piggott  V.  Birtles,  1  M.  &  W.  441  ; 
Tyr.  &  Gr.  729. 

(/)  Proudlove  v.  Twemlow,  1  C.  &  M. 
3-2(i ;  3  Tyr.  260  ;  Owen  v.  Leigh,  3  B.  &  A. 
470;  Rodgers  v.  Parker,  18  C.  B.  112. 

(^)   14  &  15  Vict.  c.  25,  s.  2  ;  ante,  424. 

(A)  Smith  v.  ytshforth,  29  L.  J.,  Exch.  259. 

(i)  Wells  V.  Moody,  7  C.  &  P.  59;  Big- 
gins v.  Goode,  2  C.  &  J.  364  ;  2  Tyr.  447  ; 
Ktiialit  v.  Egerton,  7  Exch.  407  ;  If'hilworth 
v.  Maden,  2  C.  &  K.  517. 

(/O  Field  V.  Mitchell,  6  Esp.  71. 

(0  Willoughhij  V.  Backhouse,  2  B.  &  C. 


821  ;  4  D.  &  R.  539 ;  Sells  v.  Hoare,  1  Bing. 
401  ;  8  Moo.  451 ;  1  C.  &  P.  28  ;  explained 
11  Exch.  876. 

(;«)  Phillips  V.  Bcrryman,  3  Doug.  286. 

(«)  11  Geo.  2,0.19,  s.  19  ;  ante,  746; 
Messing  v.  Kemble,  2  Cainp.  115. 

(o)  Ante,  410;  Wilson  v.  Nighti7igalc,  8 
Q.  B.  1034. 

(p)  Bullen&  L.  PI.  190. 

(</)  Robinson  v.  Waddington,  13  Q.  B.  753  ; 
Lucas  V.  Tarleton,  3  H.  &  N.  116  ;  27  L.  J., 
Exch.  216. 

{r)  Cuckson  v.  Winter,  2  Man.  &  R.  313. 
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a  sale  on  the  following  Thursday  is  irregular  (s).     If  the  last  of  the     Chap.  xx. 
five  days  (exclusive  of  the  day  of  notice)  falls  on  a  Saturday  the  sale       ^^"'  ^' 


should  not  take  ])lace  till  the  following  Monday  (0.  So  where  the  or  without  a 
landlord  causes  the  distress  to  be  sold  without  having  it  first  duly  Jlajsenitnt'. 
appraised  pursuant  to  2  Will.  &;  M.  sess.  1,  c.  5,  s.  2  (u).  Two  sworn 
appraisers  are  necessary  even  where  the  rent  is  under  201.  (.r).  The 
landlord  himself,  although  he  is  by  trade  a  broker,  must  not  act  as  one 
of  the  appraisers,  for  by  so  doing  he  defeats  the  object  of  the  legis- 
lature, which  was  that  these  appraisers  should  be  a  check  on  him(y). 
The  two  "  sworn  appraisers"  must  be  reasonably  competent,  but  need 
not  be  professional  appraisers  (z).  They  should  not  first  appraise  the 
goods  and  afterwards  go  before  the  constable  of  the  parish  where  the 
distress  was  taken  to  swear  to  the  truth  of  such  appraisement,  but 
such  constable  should  attend  with  them  at  the  time  appointed  for 
making  the  appraisement,  and  swear  them  before  they  make  it  (a). 
The  constable  of  the  adjoining  parish  cannot  swear  the  appraisers, 
even  when  the  constable  of  the  parish  where  the  distress  was  taken  is 
not  to  be  fovmd  {b).  In  an  action  for  selling  goods  distrained  for  rent 
without  appraisement,  the  measure  of  damages  is  the  real  value  of 
the  goods,  minus  the  rent  (c).  Trespass  is  not  maintainable  in  such 
case(c?). 

Where  the  landlord  distrains  growing  crops,  and  sells  them  before  Sale  of  growing 
they  are  ripe  and  gathered  and  appraised  (contrary  to  11  Geo.  2,  thTyare^rlpe. 
c.  19,  s.  8  (e)  ),  it  seems  that  an  action  on  the  case  may  be  main- 
tained for  the  irregularity,  provided  the  tenant  thereby  sustains  special 
damage,  but  not  otherwise  (/).  It  has,  however,  been  decided  that 
in  such  case  the  tenant  cannot  maintain  any  action,  the  seizure  being 
lawful  and  the  sale  wholly  void  and  inoperative,  and  consequently 
that  he  could  suffer  no  damage  from  it  (g).  But  it  is  to  be  observed 
that  the  purchaser  under  an  irregular  distress  acquires  a  good  title, 
and  may  maintain  trover  (A). 

(s)  Robinson  v.  Waddington,  13  Q.  B.  cited  18  C.  B.  112;  Wallace  v.  King,  1  H. 
753  ;  overruling  Wallace  v.  King,  1  H.  Blac.  13  ;  Walker  v.  Rumhall,  4  Mod.  390  ; 
Blac.  13  :  and  see  Harper  v.  Taswell,  6  C.  1  Ld.  Raym.  53  ;  1  Salk.  247  ;  ante,  413  (o). 
&  P.  166.  (c)  Knight  v.  Egcrton,  7  Exch.  407  ;  Big- 
it)  Lucas  V.  Tarleton,  3  H.  &  N.  116;  27  gins  v.  Goode,  2  Cr.  &  Jer.  364;  2  Tyr. 
L.  J,,  Exch.  246.  447  ;  Piggott  v.  Birtles,  1  M.  &  W.441  ;  Tyr. 

(u)    Ante,    412  ;    Knight    v.    Egerton,    7  &  Gr.  729. 

Exch.  407  ;  Kenny  \.  May,  1  Woo.  &  R.  56  ;  {d)  Messing  v.  Kemhle,  2  Camp.  1 15. 

/  Knotts  V.  Curtis,  5  C.  &  P.  322  ;   Messing  v.  (e)  Ante,  380. 

i  Kemble,2  Camp.  115  ;  Bullen  &  L.  Pi.  191.  (/)  Proudlove  v.  Twemlow,  1   Cr.  &  U. 

{x)  Allen  V,  Flicker,  10  A.  &  E.  640;  4  326 ;   3   Tyr.  260;  Rodgers  v.   Parker,   18 

P.  &  D.  735  ;   Bishop  V.  Bryant,  6  C.  &  P.  C.  B.  112  ;   25   L.  J.,  C.   P.  220  ;   Lucas  v. 

484;  ante,  412.  Tarleton,  3  H.  &   N.  116;  27  L.  J.,  Exch. 

{y)    Westwood  \.    Cotvne,   1    Stark.    172;  246. 

Lyon  V.   Weldon,  2  Bing.   336,   337,   Best,  (g)  Owen  v.  Legh,  3  B.  &  A.  470;  cited 

C.  J. ;  9  Moo.  629  ;  S.  C,  Andrews  v.  Russel,  in  Beck  v.  Denbigh,  29  L.  J.,  C.  P.  273,  and 

Bull.  N.  P.  81  ;  ante,  412,  413.  there  likened  to  a  seizure  and  sale  of  Kx- 

(z)  Roden  v.  Eyton,  6  C.  B.  427;   Clarke  tures  without  removal,  or  to  a  sale  of  tiie 

V.  Holford,  2  C.  &  K.  540 ;  Child  v.  Chamber-  land  itself. 

/ain,  6  C.  &  P.  213.  (/()  Lyon    v.    Weldon,    2   Bing.    334;    9 

(a)  Kenny  v.  May,  1  Moo.  &  Rob.  56.  Moo.  629. 
{b)  Aienellv.  Crocker,  Moo.  &  M.  172; 
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If  the  landlord  sell  the  distress  for  less  than  the  best  price  which 
might  reasonably  be  obtained,  an  action  on  the  case  may  be  main- 
tained against  him,  founded  on  the  equity  of  the  stat.  2  Will.  &  M. 
c.  5,  s.  2  (i).  But  the  price  at  which  the  goods  were  appraised  will 
be  presumed  to  be  the  best  that  could  be  obtained  till  the  contrary 
be  proved  {k).  It  is  the  usual  practice  for  the  brokers  to  purchase 
the  goods  at  their  own  appraisement  (/).  The  question  is,  what  the 
goods  would  have  fetched  at  a  broker's  sale,  conducted  in  the  usual 
manner;  not  what  an  incoming  tenant,  or  a  person  desiring  to  pur- 
chase, would  have  given  for  them(»i).  But  if  the  landlord  sell  under 
improper  conditions  of  sale,  which  prevent  the  best  price  being 
obtained,  he  will  be  liable  to  an  action.  Thus,  where  a  farm  tenant  is 
under  a  covenant  to  expend  upon  the  premises  the  hay,  kc.  made 
thereon,  and  the  landlord  seizes  the  hay  under  a  distress,  and  sells  it 
subject  to  a  condition  that  it  shall  be  expended  on  the  premises, 
whereby  the  hay  fetches  a  smaller  price  than  it  would  have  done  if 
the  sale  had  been  absolute,  an  action  on  the  case  for  not  selling  for 
the  best  price  is  maintainable  (m).  So  where  goods  distrained  are 
allowed  to  stand  in  the  rain,  and  ijnproperly  allotted,  and  conse- 
quently sell  for  less  than  they  would  otherwise  have  produced  (o). 

If  the  landlord  do  not  remove  the  goods  distrained  within  a  reason- 
able time  after  the  lapse  of  the  five  days  allowed  by  2  Will.  &  M. 
sess.  I,  c.  5,  s.  2,  an  action  on  the  case  may  be  maintained  against 
him(p):  or  an  action  of  trespass  quare  clausum  fregit,  for  remaining 
in  possession  beyond  the  time  allowed  by  law  {q).  But  the  landlord 
is  entitled  to  a  reasonable  time  for  the  removal  of  the  goods  after  the 
expiration  of  the  five  days  (r).  And  with  the  tenant's  consent  he 
may  of  course  remain  in  possession  as  long  as  may  be  mutually 
agreed  on(s),  unless,  indeed,  the  goods  distrained  belong  to  a  lodger 
or  stranger,  and  that  is  known  to  the  landlord  {t). 

If  the  landlord  or  his  broker  or  agent  drive  the  distress  above  three 
miles  out  of  the  hundred,  contrary  to  1  &:  2  Phil.  &;  M.  c.  12  (m),  and 
the  tenant  thereby  sustains  special  damage,  but  not  otherwise,  an 
action  on  the  case  may  be  maintained,  or  an  action  on  the  statute  for 
the  penalty  {x).  Where  a  distress  of  cattle  for  damage  feasant  is 
taken  in  one  county  and  impounded  in  another,  an  action  of  trespass 
is  not  maintainable,  but  only  an  action  on  the  case  (?/). 


(i)  Bullen  &  L.  PI.  191  ;  Poynter  v. 
Buckley,  5  C.  &  P.  512;  Ridgway  v.  Lord 
Stafford,  6  Exch.  40k 

(/c)  Walter  v.  Rumhall,  1  Ld.  Raym. 
53;  12  Mod.  76;  1  Saik.  247;  Com.  Dig. 
tit.  Distress (D.)  8  ;  ante,  414  (y)  ;  but  see 
Smith  V.  Ashfortli,  29  L.  J.,  Exch.  259  ; 
ante,  749((i). 

{I)  Ante,  414. 

{m)   Wells  V.  Moody,  7  C.  &  P.  59. 

(ii)  Ridgway  V.  Lord  Stafford,  6  Exch. 
404;  overruling  Abbey  v.  Fetch,  8  M.  & 
TV   419. 


(o)  Poynter  v.  Buckley,  5  C.  &  P.  512. 

(;;)  2  Chit.  PI.  542,  n.  (rf),  (7th  ed.); 
ante,  745  {h). 

(q)  Winterbourne  v.  Morgan,  11  East, 
395;  2  Camp.  117,  n. ;  Griffin  v.  Scott,  2 
Ld.  Raym.  1424  ;  2  Stra.  716  ;  1  Barnard.  3. 

(r)  Pitt  V.  Sliew,  4  B.  &  A.  208. 

(.?)  Ante,  401. 

(0  Fisher  v.  Algar,  2  C.  &  P.  374. 

{u)  Ante,  408. 

(a-)  Ante,  408,  409. 

(;/)  Gimhart  v.  Felah,  1  Stra.  1272; 
Wuudcroft  V.  Thompson,  3  Lev.  48. 
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If  the  landlord  does  not  leave  the  overplus  arising  from  the  sale  of    Cuap.  XX 
the  distress  in  the  hands  of  the  sheriff,  under-sheriff  or  constable        ^'^"-  ^• 
pursuant  to  2  Will,  k  M.  sess.  1,  c.  5,  s.  2  (2:),  and  the  tenant  thereby  For  not  leav- 
sustains  any  special  damage  (but  not  otherwise), an  action  on  the  case  in'^h?mUof"^ 
is  maintainable  (a).     The  "  overplus"  means  what  remains  after  pay-   Sheriff, 
ment  of  the  rent  and  the  reasonable  charyes  of  the  distress ;  and  in 
such  action  the  reasonableness  of  the  charges  may  be  questioned  (b). 
Whether  the  amount  deducted  for  rent  may  be  questioned  in  such 
action  does  not  appear  to  have  been  decided.     Although  the  plaintiff 
has  received  the  balance  from  the  broker,  it  is  a  question  for  the  jury 
whether  it  was  accepted  in  full  satisfaction ;  if  not,  then  whether  it 
was  sufficient  to  satisfy  the  real  balance  (c).     An  action  for  money 
had    and   received  to    recover   such   overplus   cannot   be  supported, 
although  the  amount  has  not  been  left  in  the  hands  of  the  sheriff, 
under-sheriff  or  constable  (c?).     Where  goods  distrained  for  rent  in 
arrear  have  been  removed  to  a  convenient  place  for  sale,  and  suffi- 
cient sold  to  satisfy  the  distress,  the  proper  course  is  for  the  broker 
to  leave  the  surplus  money  with  the  sheriff,  and  return  the  surplus 
goods  to  the  premises  from  whence  he  took  them(e).     The  overplus 
may  be  attached  by  a  judgment  creditor  of  the  tenant,  or  owner  of 
the  goods  sold,  under  a  garnishment  order  made  pursuant  to  17  &  18 
Vict^c.  125,  s.  61,  &c.(/). 

(f)  Declaration  for  an  excessive  or  irregular  Distress. 
In  case  for  an  excessive  or  irregular  distress  the  declaration  must  Declaration- 
state  correctly  to  whom  the  rent  became  due,  and  a  variance  in  this 
respect  is  fatal,  unless  amended  before  or  at  the  trial  {g).  The  tenancy 
as  alleged  is  material,  and  may  be  traversed  ih) ;  but  it  is  unneces- 
sary to  allege  or  prove  the  precise  amount  of  rent  really  due(i) ;  nor 
indeed  to  allege  expressly  that  any  rent  was  due  (Ji).  It  is  not  clear 
whether  under  the  usual  count  for  an  excessive  distress  (not  averring 
that  the  whole  sum  distrained  for  was  not  due)  the  plaintiff  can  show 
that  the  amount  of  rent  due  was  less  than  that  distrained  for :  but 
such  a  ground  of  complaint  will  not  be  permitted  to  be  added  by  way 
of  amendment  at  the  trial,  if  the  amount  of  rent  due  was  not  a  matter 
in  dispute  at  the  time  of  the  commencement  of  the  action  (I).  It  is 
not  sufficient  to  allege  that  the  defendant  distrained  for  more  rent 

(*)  Ante,  417.  27  L.  J.,  Excli.  50. 

(a)  Lyon   v.    TomJaes,  1   M.  &  W.  603;  (/)  Cross  v.  /lyres,  1  F.  &  F.  187. 
Bullen  &  L.  PI.  192  ;  ante,  417.  { g)  Ireland  \.Johnson,\  Bing.  N.C.  162  ; 

(b)  Lyon  V.   Tomkies,   1    M.  &  W.  603  ;       4  M.  &  P.  706. 

Knight  V.  Egerton,  7  Exch.  407   (5th  issue,  (It)    Vales  v.  Tearle,  6  Q.  B.  2S2. 

and  verdict  thereon).  '0  *"*  v.  Ifoare,  1  BiiiR.  101  ;  8  Moo. 

(c)  Lyon  v.  Tomlcies,  I  M.  &  W.  603.  451  ;   1    C.   &    P.  28  ;  explained   11    Kxcii. 

(d)  Yates    V.    Eastwood,    6    Exch.    805;        876;    Gwinnett  v.  Pliillips,  3  T.  W.  (}\.i. 
Evans  v.  JFriglit,  2  II.  &  N.  527  ;   27  L.  J.,  (A:)  Sturch  v.  Clarke,  4  B.  &  Adol.  1 13. 
Kxch.  50;   2  Chit.  PI.  544  (7th  ed.).  (/)   Lucas  v.  Tarleton.Z  H.  &  N.  116  ;  27 

(e)  Evans  v.  Wright,  2  II.  &  N.  527,  531 ;        L.  J.,  Exch.  246. 
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Chap.  XX. 

Sect.  7. 


than  was  really  due,  but  a  distress  to  an  excessive  amount  in  value, 
and  much  more  than  sufficient  to  satisfy  the  rent  due,  with  expenses 
of  the  distress,  must  be  alleged  ;  otherwise  the  declaration  will  be 
bad  in  substance  (;«)>  notwithstanding  it  alleges  that  the  act  com- 
plained of  was  done  maliciously  (n).  It  is  unnecessary  to  allege 
malice  (o).  Where  the  declaration  alleged  that  the  defendant  wrong- 
fully tooli  find  distrained  an  excessive  distress,  but  did  not  complain 
of  any  sale  thereof:  held,  that  the  plaintiff  could  recover  damages 
only  for  the  detention  up  to  the  time  of  sale,  but  not  for  the  sale  {j)). 
Where  fixtures  form  part  of  an  excessive  distress  the  declaration 
should  allege  not  only  a  sale  but  a  severance  and  removal  thereof (<7). 
Where  special  damage  is  claimed  for  a  loss  of  lodgers,  their  names 
must  be  mentioned  in  the  declaration  (r). 

In  an  action  of  trespass  or  case  under  the  2  Will.  &  M.  c.  5, 
s.  4  {s),  for  distraining  when  no  rent  was  in  arrear,  the  declaration 
need  not  state  a  demise  in  form,  but  it  is  sufficient  to  say  that  the 
goods  were  taken  in  the  name  of  a  distress  (0-  The  tenancy  as 
alleged  may  be  traversed  (^^).  A  count  in  trespass  for  entering  rooms 
and  taking  goods  was  not  allowed  to  be  joined  with  a  count  for  taking 
goods  of  the  like  quantity,  &c.  as  and  for  a  distress  for  rent  falsely 
pretended  to  be  due  ;  the  latter  part  of  the  second  count  being  merely 
aggravation,  and  single  damages  recoverable  under  that  count  (as 
under  the  first)  without  proof  of  such  matter  of  aggravation  {v). 

Where  the  declaration  contains  a  count  for  an  excessive  distress 
and  a  count  in  trover,  the  plaintiff  may  at  the  trial  abandon  the 
special  count  and  deny  the  tenancy,  and  recover  in  trover,  although 
he  has  given  no  previous  intimation  of  his  intention  to  do  so  (a:). 


Not  Guilty  by 
Statute. 

Other  Pleas. 


(g)  Pleas. 
The  defendant  may  plead  "  not  guilty"  by  statute  (?/),  and  give 
any  special  matter  of  defence  in  evidence  [z) :  or  he  may  traverse 
specially,  or  confess  and  avoid  any  material  allegation  in  the  declara- 
tion. But  a  plea  of  not  guilty  "  by  statute,"  together  with  a  special 
plea  of  justification  under  a  right  to  distrain,  has  been  disallowed  (a). 


{m)  Tancred  v.  Lcylnttd  (in  error),  16 
Q.  B.  ()G9;  20  L.  J.,'Q.  B.  316 ;  G/i/nnv. 
Thomas,  11  Exch.  870;  25  L.  J.,  Exch. 
1  25  ;  French  v.  Phillips  (in  error),  1  H.  &  N. 
564;  26  L.  J.,  Exch.  82;  Loring  v.  War- 
burton,  E.,  B.  &  E.  507  ;  28  L.  J.,  Q.  B. 
3i  ;  these  cases  overrule  Tai/lor  v.  Ilenniker, 
12  A.  &  E.  488;  4  P.  &  D.'  242. 

(«)  Stevenson  \.  Newnham,  13  C.  B.  285. 

(e)  Stiirch  V.  Clarice,  4  B.  &  Add.  113 ; 
Leylaiid  v.  Leyland,  16  Q.  B.  664. 

Ip)  Thompson  v.  Wood,  4  Q.  B.  493;  3 
G.&  D.  518. 

iq)  lieck  V.  Denbigh,  29  L.  J.,  C.  P.  273. 

('■)   West  wood  V.  Coivne,  1  Stark.  172. 


(s)  Ante,  711, 

(t)  Salter  v.  Brunsden,  4  Mod.  231. 

(w)   Yates  V.  Tearle,  6  Q.  B.  282. 

iv)  Hoare  v.  Lee,  5  C.  B.  754  ;  5  D.  &  L. 
765. 

(.r)  Spargo  v.  Brown,  4  Man.  &  R.  638. 

(?/)  21  Jac.  ],  c.  4,  s.  4;  11  Geo.  2,  c.  19, 
s.  21. 

{z)  Jones  V.  Williams,  4  M.  &  W.  375  ;  f 
Dowl.  206;  Williams  v.  Jones,  11  A.  &  E. 
613;  Eagleton  v.  Gutleridge,  11  M.  &  W. 
465  ;   1  Chit.  Arch.  275  (llth  ed.). 

(a)  Neale  v.  Marl:cn%ic,  1  C.  M.  &  R.Cl  ; 
4  Tyr.  670;  2  Dowl.  702;  1  Chit.  Arch. 
279  (o),  (llth  ed.). 


ACTIONS  FOR  WRONGFUL  DISTRESSES.  755 

(h)  Damages.  Chap.  XX. 

The  11  Geo.  2,  c.  19,  s.  19,  only  entitles  a  tenant  to  recover  in  an  ^^"'  ^' 

action  for  any  irregularity  in  dealing  with  a  distress  "  for  the  special  ^'^^ure  of 
damage  he  shall  have  sustained  thereby,  and  no  more"  {b).  Therefore,  Act'i'oifs^fo'" 
notwithstanding  any  such  irregularity,  if  no  such  special  damao-e  be  '"■';g"'*'"  , 
proved,  the  tenant  is  not  entitled  to  recover  any  damages  (not  even  Distresses, 
nominal  damages),  but  the  verdict  should  be  for  the  defendant  (r). 
In  case  for  selling  goods  irregularly  under  a  distress  for  rent,  the 
measure  of  damages  is  the  value  (not  the  proceeds)  of  the  goods 
minus  the  rent,  or  so  much  thereof  as  was  satisfied  by  such  distress  {d). 
But  when  the  distress  itself  is  illegal  as  to  all  or  any  part  of  the  goods 
taken,  the  tenant  is  entitled  to  recover  the  full  value  of  such  goods, 
with  such  extra  damages  as  the. jury  may  think  fit  to  give  for  the 
annoyance  and  vexation  caused  by  such  illegal  distress.  Thus,  in  an 
action  for  distraining  for  rent  before  sunrise  or  after  sunset,  the  plain- 
tiff is  entitled  to  recover  the  full  value  of  the  goods  taken,  without 
deducting  the  amount  of  rent  due,  because  the  distress  itself  was 
wholly  illegal,  and  no  satisfaction  of  the  rent  (e).  So  the  owner  of 
sheep,  or  beasts  of  the  plough,  which  are  distrained  for  rent,  whilst 
there  are  other  sutficient  goods  on  the  premises  to  satisfy  the  rent 
and  all  expenses,  may  recover  the  full  value  of  them,  notwithstanding 
the  other  goods  liable  to  the  distress,  or  some  of  them,  belonged  to 
him  (f).  The  distinction  in  this  respect  is  between  an  illegal  and  an 
irregular  distress  (g).  But  where  a  landlord  distrains  for  rent, 
amongst  other  things,  goods  which  are  not  distrainable  in  law  (as 
looms  in  work,  there  being  sufficient  without  them  to  satisfy  the  rent 
with  costs),  and  the  tenant  pays  the  amount  of  the  rent,  and  the  costs 
of  the  distress,  upon  which  the  distress  is  withdrawn  altogether,  the 
tenant  is  entitled  in  an  action  of  trespass  to  recover  only  the  actual 
damage  sustained  by  the  taking  of  those  particular  goods,  and  not 
the  whole  amount  paid  by  him, /or  the  rent  was  thereby  satisfied,  and 
the  tenant  had  back  the  goods  (Ji). 

(i)  Tender  of  Amends  before  Action. 
•    Where  an  irreaularitv  or  other  tortious  act  has  been  committed  on  Tender  of 
the  making  of  a  distress  for  rent,  and  special  damage  has  been  thereby  ^^"H^^'n" 
occasioned  to   the  lessee  or  tenant,  the  landlord  or  his  agent  should 
before  action  tender  sufficient  amends  pursuant  to  1 1   Geo.  2,  c.  1 9, 
1  s.  20  u').     If  such  tender  be  refused,  the  amount  need  not  afterwards 

i       {b)  Ante,  747.  (p)    Tutton  v.  Darke    and  NUon  v.  Fiee- 

j       (c)  Lucas  V.  Tarleton,  3  H.  &  N.  116  ;  27  man,  5  H.  &.  N  (i\l  ;  Anon.,  cited  4  H.  & 

L.  J.,  Exch.  246:  Rodgers  v.  Parker,   18  N.  240. 

I  C.  B.  112 ;  25  L.  J.,  C.  P.  220.  (/)  Keen  v.  Priest,  4  H.  &   N.  23C  ;  28 

I      ((/)   Biggins  V.   Goorfe,  2  C.  &  J.  364;  2  L.  J.,  Excli.  157. 

Tyr.  447  ;   Knight  v.Egerton,  7  Excli.  407  ;  (g)  Moore  v.  Drinkwater,  1  F.  5:  F.  134. 

Pigott  V.    Uirt'les,  1  M.  &  W.  441  ;   Tyr.  &  (//)  Hartley  v.  Pocovk,  11  M.  &  \V.740. 

Gr.  729  ;   Knotts  v.  Curtis,  5  C.  &  P.  322;  (/)   Ante,  747. 

Whitworth  v.  Maden,  2  C.  &  K.  517. 
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•  Money 

id  into  Court. 


i  &  16  Vict. 
76,  s.  214. 
'lien  recover- 
)le  in  Eject- 
en  t. 


be  paid  into  court  upon  a  plea  of  tender,  but  the  defence  maybe  raised 
under  a  plea  of  not  guilty  (by  statute)  (k). 

Where  no  tender,  or  no  sufficient  tender,  has  been  so  made  before 
action,  pursuant  to  the  above  act,  and  there  is  no  other  valid  defence, 
a  proper  sum  should  be  paid  into  court  by  way  of  compensation  or 
amends.  But  in  such  case  the  defendant  will  be  liable  to  costs,  if  the 
amount  so  paid  in  be  accepted  in  full  satisfaction  of  the  causes  of 
action  to  which  the  plea  is  pleaded  (Z).  On  the  other  hand  the  plain- 
tiff will  be  liable  to  costs,  if  he  proceed  for  more  and  fail  (m).  In 
such  case  the  defendant  is  only  entitled  to  his  ordinary  costs  of  de- 
fence, and  not  to  the  full  costs,  charges  and  expenses  given  by  5  &  6 
Vict.  c.  97,  s.  1,  in  lieu  of  double  costs  given  by  11  Geo.  2,  c.  10,.p 
s.  21  (w). 


Sect.  8. —  Trespass  for  Mesne  Profits,  Sfc. 
By  15  &  16  Vict,  c.  76,  s.  214,  "Whenever  it  shall  appear  on  the 
trial  of  any  ejectment  at  the  suit  of  a  landlord  against  a  tenant,  that 
such  tenant,  or  his  attorney,  hath  been  served  with  due  notice  of  trial, 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried  shall, 
whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit  the 
claimant  on  the  trial,  after  proof  of  his  right  to  recover  possession  of 
the  whole  or  of  any  part  of  the  premises  mentioned  in  the  writ  in 
ejectment,  to  go  into  evidence  of  the  mesne  prof  ts  thereof  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration  or  determination 
of  the  tenant's  interest  in  the  same  down  to  the  time  of  the  verdict 
given  in  the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein;  and  the  jury  on  the  trial  finding  for  the  claimant  shall  in 
such  case  give  their  verdict  upon  the  whole  matter,  both  as  to  the 
recovery  of  the  whole  or  any  part  of  the  premises,  and  also  as  to  the 
amount  of  the  damages  to  be  paid  for  such  mesne  profits ;  and  in 
such  case  the  landlord  shall  have  judgment  within  the  time  herein- 
before provided,  not  only  for  the  recovery  of  possession  and  costs,  but 
also  for  the  mesne  profits  found  by  the  jury :  provided  always,  that 
nothing  hereinbefore  contained  shall  be  construed  to  bar  any  such 
landlord  from  bringing  any  action  for  the  mesne  profits  which  shall 
accrue  from  the  verdict,  or  the  day  so  specified  therein  down  to  the 
day  of  the  delivery  of  possession  of  the  premises  recovered  in  the 
ejectment."  Under  this  section  the  landlord  is  entitled  to  recover  in 
the  action  of  ejectment  the  mesne  profits,  although  no  claim  to  them  is 
made  in  the-writ  or  issue  (o).     But  he  cannot  recover  mesne  profits 


(k)  Jone.1  V.  Gooclai/,  9  M.  &  W.  736;  1 
Dowl.  N.  S.  914  ;  thidall  v.  Hihberd,  2 
C.  B.,  N.  S.  209,  Willes,  J.;  3  Chit.  PI. 
316,  n.  (7th  ed.). 

(0  15  &•  16  Vict.  c.  76,  ss.  70—73. 

(w)  McLean  v.  J'ldllijjs,  7  C.  B.S17  ;  Rum- 


hclow  V.  Whalley,  20  L.  J.,  Q.  B.  262 ;  Gray 
on  Costs,  295. 

{n)  Handcock  v.  Fonlkes,Q  M.  &  W.431; 
1  Dowl.  N.  S.  658. 

{,>)  Smith  V.  Tett,  9  Exch.  307;  Cole 
Ejec.  292,  387.    . 
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without  first  proving  his  title  and  right  to  recover  possession  of  the     Chap.  XX. 
whole  or  part  of  the  premises  mentioned  in  the  writ,  whether  the  de-       ^^^^'  ^' 
fendant  appears  at  the  trial  or  not(p);  and  if  the  defendant  does 
not  appear  it  must  also  be  proved  that  he  or  his  attorney  was  served 
with  due  notice  of  trial :  but  such  proof  need  not  be  given  when  the 
defendant  appears  at  the  trial  by  counsel  or  in  person,  because  such 
appearance  amounts  to  sufficient  evidence  of  due  notice  of  trial  having 
been  given  (q).      If  preferred,  a  subsequent  action  of  trespass  for  Subsequent 
mesne  profits,  &:c.  may  be  brought  (r).  j^''"'\°^ 

Mesne  Profits, 

&c. 

Sect.  9. — Slander  of  Title. 

By  slander  of  title  is  meant  an  injury  done  to  the  title  of  another  to  For  Slander  of 
real  property,  by  reports  set  on  foot  to  its  prejudice.  The  remedy  for 
this  injury  is  by  an  action  on  the  case(s);  to  support  which,  it  is 
necessary  to  give  evidence  that  what  the  defendant  said  was  false  (s), 
and  that  he  was  actuated  by  malicious  motives,  either  by  proving 
direct  malice,  or  by  showing  circumstances  from  which  it  may  be  in- 
ferred {t).  Special  damage  must  also  be  proved  as  that  is  the  very 
gist  of  the  action  (u).  Where  a  lease,  in  which  was  a  proviso  for  re- 
entry if  the  rent  were  in  arrear  twenty- eight  days,  was  exposed  to 
sale  by  the  assignee ;  and  rent  being  then  in  arrear,  the  lessor  an- 
nounced at  the  sale,  that  the  vendors  could  not  make  a  title ;  in  con- 
sequence of  which,  bidders  who  came  to  buy  went  away;  and  he 
afterwards  offered  lOOl.  for  the  lease,  but  subsequently  recovered  the 
premises  in  ejectment :  it  was  held,  that  no  action  for  slander  of  title 
lay  against  him  (x).  In  an  action  for  slander  of  title  the  defendant  may 
under  the  general  issue  prove  that  he  spoke  the  words  claiming  title 
in  himself  and  not  maliciously  {x). 

{p)  Cole  Ejec.  292,  387.  («)   Carrv.  DucJcelt,  5  H.&  N.783  ;  Pater 

iq)  Doe  d.  Thovtpson  v.  Hodgson,  2  Moo.  v.  Baker,  3  C.  B.  83L 

&  II.  283 ;  12  A.  &  E.  135;  4  P.  &  D.  142  ;  (0  Hargrave  v.  Le  Breton,  4-  Burr.  2422 ; 

Cole  Ejec.  292.  Smith  v.   Spooner,  3  Taunt.  246  ;   Pater  v. 

(r)  The  proceedings,  pleadings  and  evi-  Baker,  3  C.  B.  831. 

dence  in  such  action  are  fully  stated  in  Cole  (m)  Mafarhi  v.  Soper,  3  Bing.  N.  C.  371  ; 

on  Ejectment,  634  —  044;   Id.  829-836  ;  2  Brook  v.  Kawl,  4  Exch.  521  ;   Batlishill  v. 

Chit.  Arch.  1067—1070  (11th  ed.)  ;   Ros.  Reed,  18  C.  B.  715. 

Ev.  628—631  (10th  ed.).  (^)  Smith  v.  Spooner,  3  Taunt,  246. 
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Sect.  1. — Nature  of  a  Replevin  and  in  what  Cases  applicable. 

(a)  Generally. 

Replevin  is  a  remedy  for  the  owner  of  goods  or  cattle  which  have 
been  icrongfully  taken  under  a  distress  for  rent,  or  for  damage  feasant, 
or  for  some  other  cause,  whereby  he  obtains  them  back  in  a  summary 
manner,  through  the  registrar  of  the  county  court  of  the  district 
within  which  the  goods  or  cattle  were  taken,  ripon  giving  security  to 
try  the  validity  of  the  distress  or  taking,  in  an  action  of  replevin  to  be 
forthwith  commenced  by  him  against  the  distrainer  and  prosecuted 
with  effect  (a),  and  without  delay  (b),  either  in  the  county  court  or  in 
a  superior  court,  and  to  return  the  goods  or  cattle,  if  such  return  shall 
be  awarded  (c).  The  proceeding  consists  of  two  distinct  parts,  viz. 
1.  The  replevy,  whereby  the  goods  or  cattle  are  obtained  back;  2. 
The  subsequent  action  of  replevin  to  try  the  legality  of  the  distress 
or  taking,  and  which  is  a  personal  action  {d).  It  is  not  confined 
strictly  to  distresses,  but  extends  to  all  wrongful  takings  of  goods  or 
cattle  (e).  An  unlawful  detention  for  an  unfounded  claim  of  lien  is 
not  sufficient;  there  must  be  an  unlawful  taking (/).  The  remedy  is 
ina])plicable  to  an  unlawful  taking  of  fixtures  annexed  to  the  free- 
hold (g),  or  any  other  things  not  subject  or  liable  to  a  distress,  ex.  gr., 
deeds  and  charters,  money,  animals  fercB  naturce  {k) ;  but  if  animals 
which  are  by  nature  ferce  naturoi,  have  been  reclaimed,  as  deer  in  a 
park,  an  action  of  replevin  will  lie  for  them  (i).  Replevin  lies  for 
goods  protected  from  distress  for  the  benefit  of  trade  {k) ;  tools  and 
implements  of  trade  where  there  is  another  sufficient  distress  on  the 
premises  (Z) ;  beasts  that  gain  a  man's  land  or  sheep,  where  there  is 
another  sufficient  distress  on  the  premises  {m) ;  goods  or  cattle  dis- 


(a)  I.  e.  with  success;  Morgan  v.  Grif- 
fith, 7  Mod.  380  ;  Tumor  v.  Turner,  2 
Brod.  &  B.  107  ;  4  Moo.  616;  Perreau  v. 
Beavan,  5  B.  &  C.  284,  300  ;  Jackson  v. 
Hanson,  8  M.  &  W.  477  ;  1  Dowl.  N.  S. 
69  ;  Morris  v.  Matthews,  2  Q.  B.  293  ;  Ed- 
monds V.  Challis,  6  D.  &  L.  595  ;  Tunni- 
clffe\.  Wilmot,  2  C.  &  K.  626;  Tummons 
V.  Ogle,  6  E.  &  B.  571  ;  25  L.  J.,  Q.  B. 
403  ;   2  Selw.  N.  P.  1204  (12th  ed.). 

(h)  I.e.  with  due  diligence;  Gent  v. 
Cutts,  11  Q.  B.  288;  Harrison  v.  Wardlc,  5 
B.  &  Adol.  146 ;  Axford  v.  Perrelt,  4  Bing. 
586  ;  2  Selw.  N.  P.  1205  (12th  ed.). 

(p)  19  &  20  Vict.  c.  108,  ss.  63—71  ;  23 
&  24  Vict.  c.  126,  s.  22. 

(rf)  Eaton  v.  Soulhhij,  Willes,  134. 

(e)  Com.  Dig.  tit.  Rrp!cvin,  (A);  Id. 
tit.  Pleader,  (3  K    I);    Bull.   N.   P.   52; 


Shannon  v.  Shannon,  1  Sch.  &  Lef.  327; 
George  v.  Chambers,\\  M.  &  W.  159,  Parke, 
B. ;  Allen  v.  Sharp,  2  Exch.  352  ;  Meller  v. 
Leather,  1  E.  &  B.  619;  22  L.  J.,  M.  C. 
76  ;  Mennie  v.  Blake.  6  E.  &  B.  842  ;  25 
L.  J.,  Q.  B.  399  ;  2  Chit.  Arch.  1071  (Hth 
ed.). 

(/)  Galloway  v.  Bird,  4  Bing.  299  ;  12 
Moo.  547  ;   Mennie  v.  Blake,  supra. 

(g)  Niblettv.  Smith,  4  T.  R.  504;  Co. 
Lit.  145  b  ;   1  Chit.  PI.  182  (7th  ed.). 

{h)  2  Sellon,  Prac.  241  ;  Bac.  Abr.  tit. 
Replevin,  (F);  2  Chit.  Arch.  1072  (11th 
ed.). 

(?)  Davies  v.  Powell,  Willes,  46  ;  7  Mod. 
249  ;  2  Roll.  Abr.  430  ;  ante,  383. 

(/c)  Ante,  384. 

(0  Ante,  3S6,  387. 

(m)  Ante,  381. 
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trained  for  rent  before  sunrise  or  after  sunset  (;z);  goods  or  cattle  Chap.  xxi. 
taken  after  the  outer  door  lias  been  unlawfully  broken  to  distrain  (o)-  ^^^•^-  ^- 
In  all  other  cases  where  the  taking  of  the  particular  articles  was  loholli/ 
illegal,  and  not  merely  irregular  or  excessive  (p).  Replevin  is  in  effect 
no  remedy  where  the  distress  was  originally  lawful  (9) ;  unless  it  has 
become  illegal  by  a  sufficient  tender  of  the  rent  or  damage  done,  with 
expenses,  being  made  before  the  impounding,  and  a  subsequent 
wrongful  detention  which  in  effect  and  construction  of  law  amounts 
to  a  new  wrongful  taking  (r).  If  a  man  having  a  right  to  distrain  for 
51.  distrains  for  500/.,  a  replevin  (without  making  a  sufficient  tender 
before  the  impounding)  is  not  the  proper  remedy,  but  only  an  action 
for  an  excessive  distress  (s). 

With  respect  to  distresses  for  rent,— before  the  statute  which  autho-  Within  what 
rized  the  sale  of  the  goods,— and  distresses  for  other  than  rent,  at  the  '^ievfn",i;'ull''j,e 
present  day,  there  is  no  particular  time  within  which  the  replevin  must  ^a'^e. 
be  made ;  for  as  the  distress  coidd  not  be  disposed  of,  it  could  be  only 
kept  as  a  pledge.    Even  with  respect  to  distresses  for  rent  subsequent 
to  the  statute,  neither  the  removal  of  the  distress  from  the  demised 
premises  after  five  days,  nor  an  appraisement  of  the  distress,  takes 
away  the  tenant's  right  to  replevy  {t) :  for  so  long  as  the  goods  re- 
main unsold,  the  tenant  may  replevy,  although  after  the  five  days 
allowed  by  the  statute  (u). 

(b)  Where  Distress  made  or  proceeded  with  after  a  Tender  made  before 

the  Impounding. 

If,  a  landlord  distrain  for  rent  after  the  full  amount  has  been  paid  Distress  made 
or  tendered  to  him  or  his  authorized  agent,  the  taking  of  such  distress  Ja^  beef,  IJ.vIj 
is  illegal,  and  the  tenant  may  maintain  replevin,  trespass,  trover  or  or  tendered, 
detinue  {x).     Such  a  tender,  without  expenses,  is  sufficient,  notwith- 
standing a  distress  warrant  has  been  issued,  which  the  broker  has 
made  several  ineffectual  attempts  to  execute  (?/). 

If,  after   a  distress    has    been    taken  but  before  it  has  been    im-  Tender  with 
pounded  (z)  on  the  premises  or  elsewhere,  a  tender  is  made  of  the  DEJs^'ni'a.ic!^ 
rent,  together  with  a  suflficient  sum  for  the  costs  of  the  distress,  any  b"'  *''/ore  the 
subsequent  detention  will  be  illegal  and  amount  in  construction  of  law  ""^''""   "'=■ 
to  a  new  wrongful  taking,  for  which  an  action  of  replevin,  trespass, 
trover,  or  detinue  may  be  maintained  (a).     In  such  case  the  tenant 

(»)  Ante,  389.  v.  Stephens,  1  Chit.  R.  196. 

(o)  Ante,  395—397.  (x)  Ante,  360,  741,  742. 

(p)  Ante,  739.  («/)  Bennett  v.  Bayes,  5   II.  &  N.  391  ; 

iq)  Per  Lord  Campbell,  C.  J.,  in  John-  29   L.  J.,    Exch.   391;   Hatch  v.  Hale,   Ij 

son  V.  Upham,  28  L.  J.,  Q.  B.  256.  Q.  B.  10  ;   ante,  360,  741. 

(r)  Ante,  399  (u),  742  ;  post,  n.  (a).  (z)  What  amounts  to  an  impounding  has 

(s)  Ante,   748;     Whiiworth  v.    Smith,    1  been  already  considered  ;  ante,  361,362. 

iMoo.  &  R.   193;  5  C.   &    P.  250;    1   Chit.  (a)  Evans  \.  Elliott,  5  A.  &  E.  142,  146; 

PI.  184  (7th  ed.).  6  N.  &  M.  606  ;    fertile  v.  Beaslcy,  1  Moo. 

(0  Jacob  V.  King,  5  Taunt.  451  ;  1  Marsh.  &  R.  2 1  ;   L.idd  v.  Tiiomas,  1 2  A.  &  E.  1 1 7  ; 

135.  4  P.  &  D.  9  ;  ante,  361,  742. 

(«)  Anon.,  1  Chit.  R.  196  (a) ;   Griffiths 


62 


REPLEVIN. 


Chap.  XXI. 
Sect.  1. 

L mount  of 
Ixpenses. 

'o  whom  the 
cnder  may  be 
lade. 


ender — how 
ade. 

ender  after 

'.c  impounding 
too  late. 


xception. 


must,  at  his  peril,  tender  a  sufficient  sura  for  the  costs  of  the  distress, 
together  with  the  rent;  and  it  is  better  to  err  on  the  safe  side (5). 
Where  the  distress  is  for  20/.  or  less,  the  amount  of  the  expenses  is 
regulated  by  57  Geo.  3,  c.  93  (c).  In  other  cases  the  amount  must 
be  reasonable  {d).  The  tender  may  be  made  to  the  landlord  himself, 
notwithstanding  he  has  left  the  matter  in  the  hands  of  his  broker  or 
agent  (e) ;  or  to  his  agent  who  signed  the  distress  warrant,  and  is  au- 
thorized to  receive  the  rent  (/) ;  or  to  the  broker  who  made  the  dis- 
tress {g) ;  but  not  to  the  broker's  man  left  in  possession  under  the 
distress,  and  who  has  no  express  authority  to  receive  the  money  {h). 
A  tender  to  the  landlord's  wife  is  sufficient,  if  it  be  shown  that  she 
has  his  express  or  implied  authority  to  receive  the  money  on  his 
behalf.  Such  authority  may  be  implied  where  she  has  so  acted  on 
previous  occasions,  and  her  acts  have  been  recognized  :  this  is  so  even 
where  the  distress  is  for  damage  feasant,  and  a  tender  is  made  to  her 
before  the  impounding  (i).  But  a  wife  has  no  authority  implied  hy  law 
to  receive  money  on  behalf  of  her  husband  (A).  The  manner  in  which 
a  tender  should  be  made  has  been  already  considered  (0- 

A  tender  of  the  rent  with  expenses  after  the  impounding,  is  too  late 
to  render  the  landlord  or  his  agents  liable  to  an  action  of  replevin, 
trespass,  trover  or  detinue  (jn).  The  cause  is  then  said  to  be  "  put  to 
the  trial  of  the  law,  to  be  there  determined  "  {n).  The  detention  after 
the  impounding  is  considered  as  the  -act  of  the  law,  and  not  of  the 
landlord,  who  has  neither  any  property  nor  even  a  constructive  pos- 
session of  the  goods  distrained  (o).  If,  however,  the  tender  be  made 
after  the  impounding,  but  within  the  five  days  allowed  to  the  tenant 
to  replevy,  and  the  landlord  afterwards  proceeds  to  sell  the  distress, 
an  action  on  the  case,  founded  on  the  equity  of  the  statute  2  W.  &  M. 
stat.  1,  c.  5,  s.  2,  may  be  maintained  against  him  {p).  To  avoid  this, 
the  landlord  should  abstain  from  selling  after  such  a  tender  and 
merely  keep  the  distress  impounded  in  some  proper  place  (which  he 
may  lawfully  do)  until  the  tenant  submits  to  pay  all  that  is  demanded 
with  costs  {q).  But  if  the  tender  was  made  after  the  impounding,  and 
after  the  five  days  allowed  the  tenant  to  replevy,  it  seems  that  the 
landlord  may  proceed  to  sell  and  dispose  of  the  distress  in  the  usual 
manner.  On  the  other  hand,  the  tenant  who  has  not  made  a  suffi- 
cient tender  before  the  impounding,  cannot  obtain  back  his  goods  or 


(6)  Ante,  748. 

(c)  Ante,  414—416. 

(d)  Ante,  416. 

(e)  Smith  v.  Goodwin,  4  B.  &  Adol.  413  ; 
2  N.  &  M.  114;  ante,  362. 

(/)  Beimett  v.  Bayes,  5  H.  &  N.  391  ; 
29  L.  J.,  Exch.  391  ;  ante,  362. 

(g)  Hatch  V.  Hale,  15  Q.  B.  10  ;  ante, 
362  (e). 

{h)  Jioulton  V.  Reynolds,  29  L.  J.,  Q.  B. 
11  ;  6  Jur.  N.  S.  46  ;  ante,  362  (g). 

(0  Browne  v.  Powell,  4  Bing.  230  ;   12 


Moo.  454;   ante,  362  (/;). 

(A-)   Offley  V.  Clay,  2  M.  &  G.  172. 

(0  Ante,  362. 

(w)  Ante,  361  (s),  742  (g). 

(n)  Six  Carpenters'  Case,  8  Co.  R.  147a; 
2  Inst.  107;  ante,  361  (/). 

(o)  Rex  V.  Cotton,  Parker,  121  ;  Turner 
V.  Ford,  15  M.  &  W.  212;  Wilbraham  v. 
Snoiv,  2  Wms.  Saund.  47  a. 

(J))  Ante,  361  (a:),  742(A). 

{q)  Ante,  361,  623. 
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cattle  without  submitting  to  pay  all  the  rent  or  damage  claimed  with  Chap.xxi. 
costs  (however  exorbitant) ;  or  bringing  a  replevin,  in  which  he  trill  ^^^^'  ^- 
certainly  fail  (supposing  the  distress  to  have  been  lawful  to  any 
extent),  and  will  have  to  pay  the  actual  amount  of  rent  due,  or  of 
damage  sustained,  with  all  costs.  In  most  cases  it  would  be  better 
to  submit  to  10/.  extortion  (little  more  or  less)  than  to  adopt  this 
remedy  under  such  circumstances  (q). 

(c)  Distress  wholly  Illegal  as  to  all  or  part. 
Replevin  is  maintainable  only  where  the  distress  or  taking  was 
wholly  illegal  (r),  either  as  to  all  the  goods,  or  as  to  some  of  them  which 
were  not  legally  liable  to  the  distress  (5).  In  the  latter  case,  the  re- 
plevy should  be  confined  to  those  goods  which  could  not  lawfully  be 
taken  (t). 

A  distress  for  too  much  (however  excessive)  is  not  wholly  illegal.  Not  where  the 
and  therefore  replevin  is  not  maintainable,  but  only  an  action  on  the  ^'^'.■"'^^^  »s  ex- 

(,  •         T  X  ccssive. 

case  tor  an  excessive  distress  (u). 

So  with  respect  to  distresses  for  rent  which  are  only  irregular,  but  Or  only  irrc- 
not  wholly  illegal  and  void  ab  initio  (x).    But  a  distress  which  was  at  ^"'^'^• 
first  lawful  may  afterwards  become  illegal  and  amount  to  a  new  con- 
structive taking ;  as  where  a  proper  tender  is  made  before  the  im- 
pounding (y),  and  the  distress  is  afterwards  proceeded  with. 

(d)  Distress  taken  for  the  wrong  cause. 
Where  a  distress  is  taken  for  the  wrong  cause  (of  which  notice  in  Distress  taken 
writing  is  given  at  the  time),  an  action  to  try  the  validity  of  such  dis-  i^"*"  ''^^^^■'■""e 

,        ,  *^  Cause  (tiitrc 

tress  may  be  defeated  by  showing  that  the  defendant  had  a  right  to  being  a  right 
distrain  for  some  other  cause ;  for  it  has  long  been  settled  that  a  man  °"'^^' 
may  justify  for  one  cause,  and  when  that  is  questioned  by  a  replevin  or 
other  action,  he  may  avow  or  justify  for  another  and  different  cause  (z). 
The  question  in  such  cases  is,  whether  the  defendant  had  a  right  to  do 
what  he  did,  viz.,  to  distrain,  for  all  or  any  part  of  the  sum  distrained 
for;  and  not  whether  he  had  a  right  to  distrain  for  the  cause  alleged 
t  at  the  time  of  the  distress  :  what  he  said,  or  even  stated  in  a  written 
notice,  on  that  occasion,  is  comparatively  immaterial,  and  forms  no 
part  of  the  cause  of  action  {z).  But  where  the  defendant  avowed  for 
80Z.  rent  for  one  year  ending  on  the  29th  September,  1851  (whereas  no 
such  rent  was  due  when  the  distress  was  taken) :  held,  that  he  was 

(?)  Ante,  3G1,  623.  (y)  Ante,  399  i'K\  712,  761  (a). 

(r)  Ante,  739—746.  {z)  3  Co.  R.  26  a  ;  Hull.  N.  P.  55  ;  Gwin- 

(s)  Ante,  743,  744,  760.  vett  v.  Pliillips,   3  T.    K.  643 ;    Crouther  v. 

(0  Fenton  v.  Logan,  9  Bing.  676  ;   Davles  Ramsbottom,   7  T.  R.  654,  658;    Elherton  v. 

V.  Asto7i,  1  C.  15.  746;   3  D.  &  L.  188.  Popplewell,  1    East,   142  ;    WnulU'i/  v.  Gn-- 

(u)    Whitworth   v.    Smith,    1    Moo.   &    R.  gory,   2   Y.   &    J.  536  ;     Trent    v.   Hunt,   9 

193;  5C.&P.  250;  ante,  747  (o),  748.  Exch.    14;    22    L.   J.,  Exch.    318;    ante, 

(.r)  11   Geo.  2,  c.  19,  s.  19;  ante,  746,  411  («')■ 
750. 
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Chap.  XXI.    not  entitled  to  a  verdict  for  28/.  arrears  of  rent  due  on  29th  Septem- 
^^^^'  - —  ber,  18o0(«).     He  might  have  avowed  separately  for  the  28/.;  but 
that  sum  was  not  really  in  question  between  the  parties. 

(e)  Goods  taken  in  Execution,  or  under  a  Conviction,  Sfc. 
A  replevy  cannot  properly  be  made  of  goods  taken  in  execution 
upon  process  issued  out  of  a  Superior  Court,  for  that  would  be  a  con- 
tempt of  such  court  on  the  part  of  the  officer,  and  of  the  party  caus- 
ino-  the  replevy  to  be  made(/>);  nor  of  goods  taken  in  execution  upon 
process  issued  out  of  the  county  court,  or  other  inferior  court  acting 
within  the  limits  of  its  jurisdiction;  nor  of  goods  distrained  for  a  duty 
payable  to  the  Crown  (c) ;  nor  of  goods  seized  by  revenue  officers  in 
order  to  condemnation  at  the  suit  of  the  Crown  {d) ;  nor  of  goods  dis- 
trained upon  a  conviction  by  justices  for  deer  stealing  or  other 
offence  over  which  they  have  jurisdiction  (e).  When  an  act  of  parlia- 
ment authorizes  a  distress  and  sale  of  goods,  it  is  in  the  nature  of  a 
statutable  execution,  and  the  goods  cannot  be  replevied  (/).  Where  a 
magistrate,  or  commissioner,  or  other  public  officer  decides  ivithin  the 
limits  of  his  jurisdiction  (even  erroneously),  such  decision  is  final  and 
conclusive,  unless  appealed  against.  It  cannot  be  questioned  in  an 
action  of  replevin  (g).  Where  a  magistrate  has  competent  jurisdiction, 
and  adjudges,  and  upon  refusal  to  pay,  issues  a  warrant  of  distress  and 
sale,  the  goods  are  not  repleviable  (/i).  But  it  is  otherwise  where 
there  was  a  total  want  of  jurisdiction  (i).  A  distress  for  poor's  rates, 
or  for  any  other  rate  or  tax  against  which  the  party  might  have  ap- 
pealed, cannot  be  replevied  {k),  unless  indeed  the  rate  was  void  and 
the  parties  enforcing  it  acted  without  jurisdiction  (/). 


3r  for  a' Debt 
o  tlie  Crown. 


3r  miller  a 
Distress  in  the 
laturo  of  a 
itatiitable 
Execution. 


(f)   Goods  taken  Abroad. 
S^ot  for  Goods       Replevin  does  not  lie  for  goods  wrongfully  taken  abroad,  though 
Xif  Abroad,    afterwards  detained  here  (m). 

(g)  Effect  of  a  Replevy  made  per  incuriam. 
Replevy  made        If  the  replevy  be  made  per  incuriam  or  mistake  of  the  officer,  it  by 
7er  mcurtam.      ^^  means  follows,  that  the  subsequent  action  of  replevin  cannot  be 


(a)  Roskrvge  v.  Caddy,  7  Exch.  840; 
22  L.  J.,  Exch.  16. 

(b)  Gilb.llepl.  161;  Willes,  672,  n.  (/;) ; 
IVinnard  \.  Foster,  2  Lutw.  1190;  Cannon 
V.  SmaUwood,  3  Lev.  20i;  George  v.  Cham- 
bers, 11  M.&  W.  149  ;  2  Dowl.  N.  S.  783  ; 

2  Chit.  Arch.  1071  (11th  cd.). 

(c)  Rex  V.  Oliver,  15unbury,  14;  2  Chit. 
Arch.  1071  (11th  ed.). 

(d)  Anstr.  212;  2  Chit.  Arch.  1071 
(11th  ed.). 

(c)  Rex  V.  Moiikhoicse,  2  Stra.  1184. 
(/)  Hac.  Abr.  tit.  Replevin  (C). 
{g )  ynien  V.  Sharp,  2   Exch.  352 ;   Mar- 
sliall  V.  Pitman,  9  Bing.  595. 

(h)   IVihoa  V.   WcUer,  1   Brod.  &  B.  57  ; 

3  Moo.  294  ;  Woutton  v.  Harvey,  6  East,  75  ; 


Rex  V.  Hoseaston,  14  East,  605. 

(0  George  v.  Chambers,  11  M.  &  W.  149; 
2  Dowl.  N.  S.  783  ;  Jones  v.  Johnson,  5 
Exch.  862;  6  Id.  133  ;  7  Id.  452;  2  Low., 
IVI.  &  P.  177 ;  Milward  v.  Coffin,  2  W.  Blac. 
1330  ;  Fenton  v.  Boyle,  2  Bos.  &  P.,  N.  R. 
399;  2  Selw.  N.  P.  1201  (12th  ed.). 

(A)  Marshall  v.  Pitman,  9  Bing.  595; 
but  see  43  Eliz.  c.  2,  s.  19;  Sabourin  v. 
Marshall,  3  B.  &  Adol.  440. 

(/)  Milward  v.  Coffin,  2  W.  Blac.  1330; 
Fenton  v.  Boyle,  2  Bos.  &  P.,  N.- R.  399; 
Sibbald  V.  Rodrick,  1 1  A.  &  E.  38  ;  Shring. 
ley  V.  Surridge,  11  M.  &  W.  503  ;  2  Sdw. 
N.  P.  1201  (12th  cd.). 

(;«)  Nightingale  v.  Adams,  I  Show.  91. 
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maintained  (n).  Quod  fieri  non  dehdt,  factum  valet.  Tlie  remedy  Chap  xxi 
for  such  mistake  is  by  a  summary  application  to  the  court  to  set  ^^"-  ^- 
aside  the  replevy,  or  to  attach  the  officer,  or  the  party,  or  both,  for 
the  contempt  (o).  Where  goods  taken  under  a  warrant  of  distress 
granted  by  Commissioners  of  Sewers  were  replevied,  and  the  pro- 
ceedings removed  into  the  King's  Bench,  that  court  refused  to  quash 
them  on  a  summary  application,  leaving  the  defendant  in  replevin  to 
put  his  objection  in  a  more  formal  manner  upon  the  record  (p). 
It  would  be  too  late  to  raise  the  objection  upon  the  argument  of  a 
special  case  after  verdict  in  the  action  of  replevin  (*/).  Where  a  re- 
plevin cannot  legally  be  made,  the  registrar  should  on  that  ground 
refuse  to  act;  but  an  action  will  lie  against  him  for  refusing  to  replevy 
in  a  proper  case  (r). 

(h)  Replevin  cannot  be  joined  with  any  other  Cause  of  Action. 
Replevin  cannot  be  joined  with  any  other  cause  of  action,  either  in  Replevin  can- 
the  county  court  (i)  or  in  a  superior  court  (0-     Therefore  a  count  or  »"' '"^  J"''"'*' 
claim  lor  an  excessive  or  irregular  distress  cannot  be  added  in  re-  cause  (.f 
plevin  {u).     This  operates  as  a  great  protection  to  landlords  and  their  '^'-■"""• 
agents.     If  the  distress  (however  excessive)  was  lawful  to  any  extent, 
the  tenant  by  replevying,  in  effect  submits  to  pay  all  that  is  justly 
due  (the  amount,  if  disputed,  to  be  ascertained  at  his  expense),  with 
all  costs,  and  finds  security  to  do  so,  before  he  obtains  possession  of 
his  goods  or  cattle.     On  the  other  hand,  if  the  distress  was  wholly  Damages  re- 
illegal,  and  not  merely  excessive  or  irregular,  and  consequently  the  coverable., 
tenant  succeeds  in  the  action,  he  is  not  entitled  to  recover  the  value 
of  his  goods  or  cattle  (for  they  have  been  re-delivered  to  him),  nor  any 
special  damage  for  their  wrongful  taking  or  detention,  nor  any  com- 
pensation for  the  insult,  annoyance  and  inconvenience  to  the  plaintiff 
and  his  family  by  the  distress,  nor  for  any  injury  thereby  occasioned 
to  his  trade  or  business,  credit  or  reputation;  but  only  the  expenses 
incurred  by  him  on  obtaining  the  replevy,  including  the  fees  paid  at 
the  county  court,  together  with   his  costs  of  the   action  {x).      The 
reason  for  this  is,  that  the  action  of  replevin  is  always  supposed  to  be 
brought  to  try  a  right,  viz.  the  right  of  the  defendant  to  distrain  for 
all  or  any  part  of  the  sum  claimed  ;  or,  on  the  other  hand,  the  right  of 
the  plaintiff  to  retain  possession  of  the  goods  or  cattle,  which  he  ob- 
tained back  on  the  replevy,  without  paying  the  demand  for  which  the 
distress  was  taken,  or  any  part  thereof  (y).     Where  the  distress  was 

(n)  Allen  v.  Shari>,  2  Exch.  3G1.  {s)  C.  C.  Rule,  No.  177. 

io)  Rex  V.  Burchet,  8  Mod.  209  ;  Willes,  {t)  15  &  IG  Vict.  c.  76,  s.  41. 

673,  n.;   Rex  v.  Monkhouse,  2  Stra.   1184;  («)  Mungeam  v.   Wkeatley,  6  Exch.  88; 

Rex  V.   Oliver,  Bnnburv,   14;    Bull.  N.  P.  2  L.  M.  &  P.  30. 

53  J   Pollock,  C.  C.  Pra'c.  153  (4tl)  ed.).  (j)  Wilkinson   on    Replevin,   S.";  ;     Ros. 

(p)  Pritchard  v.  Stephens,  6  T.  R.  522.  Ev.  721  ( lOtli  cd.). 

(?)  Allen  V.  Sharp,  2  Excli.  3G1.  (y)   Per  Erie,  J.,  in   Titmmons  v.  Oflf,  6 

(r)  Sabourin  v.  Marshall,  3   B.  &  Adol.  E.  &  B.  578  ;  per  cur.,  in  Mennie  w.  Htake, 

440.  G  E.  &  B.  84G. 
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wholly  illegal,  and  the  plaintiff  wishes  to  recover  any  such  special 
damage  or  compensation  as  above  mentioned,  he  should  abstain  from 
replevying,  and  get  some  friend  to  purchase  the  goods,  and  sue  in 
trespass,  trover  or  detinue ;  to  which  may  be  added  counts  for  an 
excessive  or  irregular  distress,  and  for  almost  any  other  cause  of 
action  which  the  plaintiff  may  have  against  the  defendant :  and  in 
any  such  action  any  special  damage  legally  recoverable  may  be  alleged 
and  proved.  "  The  whole  proceeding  of  replevin  at  common  law,  as 
distinguished  from  that  in  trespass,  is  this,  amongst  other  things; 
that  while  the  latter  is  intended  to  procure  a  compensation  in  damages 
for  goods  wrongfully  taken  out  of  the  actual  or  constructive  pos- 
session of  the  plaintiff,  the  object  of  the  former  is  to  procure  the  restitu- 
tion of  the  goods  themselves ;  and  this  it  effects  by  a  preliminary  ex 
parte  interference  by  the  officer  of  the  law  with  the  possession.  This 
being  done,  the  action  of  replevin,  apart  from  the  replevin  itself,  is 
again  distinguished  from  trespass  by  this — that  at  the  time  of  de- 
claring, the  supposed  wrongful  possession  has  been  put  an  end  to, 
and  the  litigation  proceeds  for  the  purpose  of  decidhig  whether  he, 
who  by  the  supposition  was  originally  possessed,  and  out  of  whose 
possession  the  goods  were  taken,  and  to  whom  they  have  been 
restored,  ought  to  retain  that  possession,- ov  whether  it  ought  to  be 
restored  to  the  defendant"  {z). 

After  obtaining  judgment  in  replevin  the  plaintiff  cannot  maintain 
t   n„„  =Mi.    any  other  action  for  the  same  distress  or  taking  (not  even  for  an  exces- 
sequent  Action  give  distress),  or  for  any  special  loss  or  damage  occasioned  thereby  [a). 
Nemo  debet  bis  vexari  pro  eddem  causa  {b). 


Judgment  in 
Replevin  is  a 
ub 


or  the  same 
ause 


Advantages  of 
Replevin. 


(i)  Advantages  and  Disadvantages  of  a  Replevin. 
The  advantage  of  a  replevin  is,  that  the  owner  thereby  gets  back 
his  goods  or  cattle  in  the  first  instance,  and  prevents  their  being  sold 
Disadvantages,  under  the  distress,  and  so  perhaps  lost  to  him  for  ever.  But  the  dis- 
advantageous terms  and  conditions  imposed  upon  him  before  the 
replevy  can  be  made,  and  the  delusive  redress  in  the  shape  of  damages 
to  be  recovered  in  the  action  (supposing  it  to  be  successful),  are  such, 
that  it  is  frequently  advisable  to  let  the  goods  be  sold  (getting  a  friend 
to  purchase  them)  and  afterwards  to  sue  in  trespass  (c),  trover  (f/)> 
case  (e)  or  detinue  (/),  wherein  substantial  damages  may  be  recovered, 
and  even  special  damage  if  properly  alleged  and  proved  {g).  In 
scarcely  any  case  should  a  replevy  be  made  where  the  subsequent 


(2)  Per  cur.,  in  Mennie  v.  Blake,  6  E.  & 
R.  81G. 

(a)  Phillips  v.  Berryman,  3  Doug.  286. 

{b)  Sparrow's  case,  5  Co.  R.  61  ;  Broom's 
Max.  135. 

(c)  Ante,  710  (?/),  745. 

(</)  Ante,  740  (s),  745. 


(e)  Ante,  740  (a),  745. 

(/)  Ante,  740(6). 

{g)  Moon  v.  Raphael,  1  Ring.  N.  C.  310; 
Bodleii  V.  Reynolds,  8  Q.  B.  779  ;  Davis  v. 
Osweil,  7  C.  &  P.  804  ;  Evans  v.  Lewis,  3 
Dowl.  820  ;  Keene  v.  Dilke,  4  Exch.  388. 
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action  of  replevin  cannot  be  supported,  the  remedy  being  often  worse  Chap.  XXI. 
than  the  disease.  Replevin  is  in  effect  no  remedy  where  the  distress  ^^"'  ^' 
was  originally  lawful  (h)  for  any  amount  whatever  (z).  When  the 
goods  distrained,  whether  legally  or  illegally,  are  of  much  less  value 
than  the  rent  or  damage  claimed,  it  may  be  more  expedient  to  bring 
some  other  form  of  action  ratlier  than  replevin,  in  which  the  amount 
of  the  security  to  be  given  depends  upon  the  amount  of  the  rent  or 
damage  claimed  ij),  and  not  upon  the  value  of  the  goods  distrained, 
as  was  formerly  the  case  {k). 


Sect.  2.— Mode  of  Proceeding  to  replevy. 
(a)  Preliminary  Points  to  he  considered. 
Before  proceeding  to  replevy  the  following  points  should  be  con-  Preliminary 
sidered,  viz.:   1.  Whether  the  distress  or  taking  was  wholly  illegal (0,  conlidered- 
and  not  merely  excessive  (wi)  or  irregular  (w),  or  taken  for  the  wrono-  i-  ^Vhetl1er 
cause  (as  stated  in  the  notice  of  distress)  instead  of  the  right  one(o).     '^*''^°^'  ^^^' 
2.  Whether  it  is  practicable  and  expedient  to  make  a  tender  of  the  2.  Whether  a 
rent  or  damage,  with  costs  of  the  distress  {p).     Such  tender  cannot  be  ^l^^T^it"''^^ 
made  after  the  impounding  (<7).     The  tenant  must  at  his  peril  tender 
enough  to  satisfy  all  the  rent  in  arrear,  or  all  the  damage  done,  together 
with  a  sufficient  sum  for  the  costs  of  the  distress  [r).    In  estimating  such 
damage  and  costs  it  is  better  to  err  on  the  safe  side  {s).     3.  Whether,  3.  Whether  it 
considering  the  value  of  the  goods  taken,  with  reference  to  the  amount  to  replevy, 
of  the  rent  or  damage  claimed,  it  is  worth  while  to  replevy,  seeing 
that  whatever  may  be  the  value  of  the  goods,  security  must  be  given 
for  such  an  amount  as  the  registrar  shall  deem  sufficient  to  cover  the 
alleged  rent  or  damage  in  respect  of  which  the  distress  was  taken, 
and  the  probable  costs  of  the  cause  in  the  county  court,  or  in  a  su- 
perior court,  as  the  case  may  he{t).     4.  Whether  the  action  of  re-  4.  In  what 
plevin  should  be  commenced  and  prosecuted  in  the  county  court  for  the  Action' should 
district  within  which  the  distress  was  taken,  or  in  one  of  the  superior  be  brought, 
courts,  and  which  of  them,  or  in  the  court  of  the  lord  of  any  honor 
or  franchise  having  exclusive  jurisdiction  to  grant  replevies  (m).     It  is 
not  optional  to  bring  replevin  in  a  superior  court  unless  the  rent  or 
damage  claimed  exceeds  20/.,  or  the  title  to  some  corporeal  or  incor- 
poreal hereditament,  or  to  some  toll,  market,  fair  or  franchise  is  in 
question.     In  all  other  cases  the  action  must  be  brought  in  the  county 

(A)  Per  Lord  Campbell,  C.  J.,  in  John-  (o)  Ante,  411  (a-),  763. 

ton  V.  Upham,  28  L.  J.,  Q.  B.256.  (p)  Ante,  360,  742,  761,  762. 

(i)  Ante,  747,  763.  {q)  Ante,  361,  742,  762. 

(j)   19  &  20  Vict.  c.  108,  ss.  65,  dQ,  71.  (r)  Ante,  399,  748. 

(A)  11  Geo.  2,  c.  19,  s.  23;   Middkton  v.  (s)  Ante,  748  («),  {j). 

Bryan,  3  M.  &  S.  156.  (O  Supra  {j). 

{D  Ante,  739-746,  763.  (h)  Monri.sn/  v.  niwson,  6  A.  &  E.  752; 

(m)  Ante,  748,  763.  1  N.  &  P.  763. 

(n)  Ante,  750,  763. 
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5.  By  whom. 


6.  Against 
whom. 


court.  5.  By  whom  the  replevy  should  be  made  and  the  action 
brought.  It  should  be  brought  by  the  party  whose  goods  have  been 
distrained  (:r) ;  i.  e.  by  him  who  has  the  property,  absolute  or  qualified, 
in  the  goods  (?/).  A  mere  possessory  right  is  not  sufficient  (r).  If 
goods  protected  from  distress  for  the  benefit  of  trade  {a)  be  illegally 
distrained,  cither  tlie  real  owner  or  the  tenant  may  replevy,  for  the 
former  has  the  absolute  property,  with  a  sufficient  possession  by  his 
agent ;  and  the  latter  has  a  sufficient  qualified  property  in  the  goods  so 
taken  :  but  if  other  goods  liable  to  the  distress  were  taken  at  the  same 
time,  the  replevy  should  be  confined  to  the  goods  so  protected  (b). 
If  goods  of  A.  and  B.,  the  separate  property  of  each,  be  unlawfully 
distrained,  they  cannot  join  in  a  replevin,  but  each  may  replevy  his 
own  goods  (c).  Joint  owners  and  tenants  in  common  may  and  should 
join  in  a  replevin  (^).  Coparceners  are  joint  owners  (<f).  Executors 
may  maintain  replevin  for  goods  of  their  testator  wrongfully  taken  in  his 
lifetime  (e).  If  the  goods  of  a  feme  sole  be  taken,  and  she  afterwards 
marries,  the  husband  alone  may  replevy  (/).  If  the  goods  are  taken 
after  the  marriage,  the  wife  ought  not  to  join  {g),  nor  to  sue  alone  (A). 
If  a  plaintiff  in  replevin  take  husband  after  suing  out  the  writ,  the 
defendant  cannot  give  the  coverture  in  evidence  under  the  general 
issue,  but  must  plead  it  in  abatement  (i).  -  6.  Against  whom  the  pro- 
ceedings should  be  adopted.  It  may  be  against  him  who  took,  or 
commanded  the  taking,  or  both  (j).  The  landlord  or  person  who 
caused  the  distress  to  be  made  is  generally  best  able  to  pay  damages 
and  costs;  but  to  fix  him  with  liability  his  authority  to  make  the 
distress  must  be  proved  ik) ;  and  if  only  some  of  the  goods  or  cattle 
were  illegally  taken  (being  privileged  from  distress),  and  the  replevin 
is  confined  to  them,  it  must  be  proved  not  merely  that  he  signed  a 
distress  warrant  in  the  usual  form,  but  that  he  authorized  the  taking 
of  those  goods  or  cattle  which  were  so  illegally  taken  ;  or  that,  know- 
ing what  had  been  done  in  his  behalf,  he  ratified  and  adopted  such 
illegal  act(/).  He  should  always  be  made  a  defendant  where  the 
plaintiff  intends  to  pay  money  into  court  (m) 


The  agent  who  signed 


(x)  19  &  20  Vict.  c.  108,  s.  6K 
(y)  Com.    Dig.    lit.    Pleader,    (3    K    1); 
Co.  Lit.   14.5  b;    Bro.   Repl.   fol.   8,   20 ;   1 
Chit.  ri.  182,  183(7thed.;;  2  Selw.  N.  P. 
1207  (12th  ed.). 
(«)   Templeman  v.  Case,  10  Mod.  25. 

(a)  Ante,  SS*,  713. 

(b)  Fenfon  v.  Lnsan,  9  Bing.  676  ;  Davis 
V.  Aston,  1  C.  B.  746;   3  D.  &  L.  188. 

(c)  Co.  Lit.  145b;  Bro.  Abr.  tit.  Re- 
plevin, pi.  12;  Gilb.  Repl.  152;  2  Selw. 
N.  P.  1208  (Tith  ed.);  2  Chit.  Arch.  1072 
(11th  ed.);   1  Chit  PI.  74,  183  (7th  ed.). 

(ri)  Year  Bk.  3  Hen.  4,  16a;  Co.  Lit. 
145  b;  Bull.  N.  P.  53;  1  Chit.  PI.  183 
(7ih  ed.);  2  Selw.  N.  P.  1208  (12th  ed.). 

(e)  Bro.  Abr.  tit. /i(7;/ci;/w,i)l.  59  ;  Amn- 
dell  V,   Trevill,  Sid.   82;   Bull.   N,   P.  53; 


Gilb.  Repl.  156  ;  2  Chit.  Arch.  1072  (11th 
ed.). 

(/)  Fitz.  N.  B.  69  k;  Gilb.  Repl.  156; 
2  Selw.  N.  P.  1207  (12th  ed.). 

{g)  Bern  v.  Mattaire,  Cas.  temp.  Hardw. 
119;  2  Selw.  N.  P.  1208  (r2th  ed.). 

{h)  Clarke  v.  Davis,  7  Taunt.  72  ;  2 
Marsh.  386. 

(i)   Hullis  V.  Freer,  2  Bing.  N.  C.  719. 

(i)  Com.  Dig.  tit.  Pleader,  (3  K  1);  2 
Roll.  Abr.  431,  1.  5;  Gilb.  Repl.  152j 
Jones  V.  Johnson,  5  Exch.  862 ;  2  Chit. 
Arch.  1072  (11th  ed.);  ante,  746. 

(fc)  Ante,  393,  746. 

(O   Ante,  393,  746. 

(m)  Pursuant  to  23  &  24  Vict.  c.  126, 
s.  23. 


IIEPLEVIN. 


769 


Chap.  XXI. 

Sect.  2. 


the  distress  warrant,  or  who  directed  the  distress,  may  be  made  a  de- 
fendant.    So  may  the  broker  (?2).     But  allhough  they  may  he  made 

defendants,  it  does  not  follow  that  they  should  be,  in  any  particular 
case:  that  is  matter  of  discretion,  with  reference  to  the  acts  done 
and  other  incidental  facts,  including  the  pecuniary  ability  of  the  land- 
lord, and  of  the  other  parties.     It  can  seldom,  if  ever,  be  worth  while 
to  sue  the  broker's  man,  now  that  defendants  may  give  evidence  on 
their  own  behalf.     The  pound-keeper  is  not  liable  (o),  and  a  constable 
is  generally  protected  (p).     It  is  said  that  replevin  cannot  be  main- 
tained against  a  corporation  aggregate,  but  only  against  their  bailiff 
or  agent  (^).     This,  however,  seems  inconsistent  with  several  recent 
cases  (r).     A  corporation  may  appoint  a  bailiff  to  distrain,  without  a 
warrant  under  their  common  seal  (6) :  and  there  seems  no  reason  why 
they  should  not  be  responsible  for  acts  so  authorized.     They  might 
appoint  a  mere  pauper  to  act  on  their  behalf.     7.  Whether  all  the  7.  Wliethcr  all 
goods  or  cattle  should  be  replevied;  or  only  some  of  them,  on  the  ^hJ Goods'"^  "'^ 
ground  that  they  were  legally  exempt  from  the  distress  {t).      "  On  Cattle  should 
entering  a  plaint  in  replevin  the  plaintiff  must  specify  and  describe  in    ^'^^  ^^'^  * 
a  statement  of  particulars  the  cattle,  or  the  several  goods  and  chat-  Statement  of 
tels,  taken  under  the  distress,  and  of  the  taking  of  which  he  com-  ^^'■"<="'^"« 
plains  "  iu).    Such  particular  should  be  prepared,  in  the  first  instance, 
before  the  replevy  is  made,  because  the  goods  or  cattle  will  have  to 
be  described  in  the  warrant  to  the  high  bailiff  directing  him  to  make 
the  replevy.     The  value  of  such  goods  or  cattle  need  not  be  ascer-  The  Value 
tained,  for  whatever  may  be  their  value  (whether  more  or  less  than  ascertained, 
the  rent  or  damage  claimed),  the  security  must  be  for  such  an  amount 
as  the  registrar  of  the  county  court  shall  deem  sufficient  to  cover  the 
alleged  rent  or  damage  in  respect  of  which  the  distress  was  made  and 
the  probable  costs  of  the  cause  in  the  county  court,  or  in  the  superior 
court,  as  the  case  may  be  {v).     Formerly  the  amount  of  the  security 
depended  upon  the  value  of  tfie  goods  distrained,  which  had  to  be 
ascertained  upon  the  oath  of  some  competent  person  {x).    8.  Whether  8.  Whether  the 
a  bond  with  two  sufficient  sureties  shall  be  given  pursuant  to  19  &  20  curUy'shaUbe 
Vict.  c.  108,  s.  65,  66  (?/),  and  who  are  competent  and  willing  to  be-  l>y  Bond  or 
come  such  sureties ;   or  whether  a  deposit,  with  a  memorandum,  shall 
be  made  pursuant  to  sect.  71  (z). 


(n)  Gilb.  Repl.  152;  ante,  746. 

(o)  Badkin  v.  Powell,  2  Cowp.  476. 

(p)  Mellor  V.  Leather,  1  E.  &  I?.  619; 
22  L.  J.,  M.  C.  76  ;  but  see  Fletcher  v. 
Wilkins,  6  East,  283  ;  Morrell  v.  Martin,  3 
M.  &  G.  581  ;  Scndding  v.  Lorant  and  Pa- 
trick, 13  Q.  B.  687,  706 ;   3  H.  L.  Cas.  418. 

(q)  1  Kyd  on  Corporations,  223 — 225, 
citing  Brownl,  175;  Bac.  Abr.  tit.  Corpo- 
rations (E  2). 

(r)  See  Maund  v.  The  Monmouthshire 
Canal  Co.,  4  M.  &  G.  452  ;  2  Dowl.  N.  S. 
113j  The  Eastern  Counties  Rail,  Co.  v.  Brown 


(in  error),  6  Exch.  314,  which  decide  that 
trespass  lies  against  a  corporation  aggre- 
gate for  an  act  done  by  their  agent  within 
the  scope  of  his  authority. 

(s)  Gary  v.  Matthews,  cited  1  Salk.  191  j 
6  Vin.  Abr.  287. 

(/)  Ante,  763. 

(«)  C.  C.  Rule,  No.  178. 

(v)   19  &  20  Vict.  c.  108,  ss.  65.  GG,  71. 

(jr)  11  Geo.  2,  c.  19,  s.  23  ;  Middleton  v. 
Bryan,  3  iM.  N  S.  156. 

(y)  Post,  770,771. 

(»)  Post,  772. 
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By  what  OlHccr 
tlie  Replevy  is 
made. 


19  &  20  Vict, 
c.  108,  s.  63. 
Registrar  of 
County  Court 
instead  of  the 
Sheriff"  to  grant 
Replevins. 


Sect.  64.  Re- 
plevin to  he 
granted  on  Se- 
curity given. 


23  &  24  Vict, 
c.  12{;,s.  22. 


(b)   Bi/  ichat  Officer  Beplevij  made. 

Formerly  replevies  were  made  by  the  sheriff  of  the  county  within 
which  the  distress  was  taken,  or  by  his  under-sheriff  or  deputy  (a) ; 
and  the  sheriff  of  each  county  was  bound  to  appoint  four  deputies  at 
least,  dwelling-  not  above  twelve  miles  from  each  other,  for  the  pur- 
pose of  making  replevies  (&).  But  by  the  County  Court  Act,  9  &  10 
Yict.  c.  95,  s.  119,  "  all  actions  of  replevin  in  cases  for  rent  in  arrear, 
or  damage  faisant  (,c),  which  shall  be  brought  in  the  county  court  shall 
be  brought  without  writ  in  a  court  held  under  this  act."  By  sect.  120, 
"  in  every  such  action  of  replevin  the  plaint  shall  be  entered  in  the  court 
holden  under  this  act  for  the  district  wherein  the  distress  was  taken." 
Sect.  121  prescribed  in  what  cases  and  how  actions  of  replevin  might 
be  removed  into  a  superior  court.  But  that  section  was  repealed  and 
other  provisions  substituted  by  19  &;  20  Vict.  c.  108,  ss.  2,  65,  66, 
67  {d). 

By  19  &  20  Vict.  c.  108,  s.  63,  "the  powers  and  responsibilities  of 
the  sheriff  with  respect  to  replevin  bonds  and  replevins  shall  hence- 
forth cease ;  and  the  registrar  of  the  county  court  of  the  district  in 
which  any  distress  subject  to  replevin  shall  be  taken  shall  be  em- 
powered, subject  to  the  regulations  hereinafter  contained,  to  approve 
of  replevin  bonds,  and  to  grant  replevins,  and  to  issue  all  necessary 
process  in  relation  thereto,  and  such  process  shall  be  executed  by  the 
high  bailiff." 

By  sect.  64,  "  such  registrar  shall,  at  the  instance  of  the  party 
whose  goods  shall  have  been  distrained  {e),  cause  the  same  to  be 
replevied  to  such  party,  on  his  giving  one  or  other  of  such  securities 
as  are  mentioned  in  the  next  two  succeeding  sections." 

By  23  &  24  Vict.  c.  126,  s.  22,  the  provisions  of  19  &  20  Vict.  c.  108, 
"  which  relate  to  replevin,  shall  be  deemed  and  taken  to  apply  to  all 
cases  of  replevin,  in  like  manner  as  to  cases  of  replevin  of  goods  dis- 
trained for  rent  or  damage  feasant." 


19  &  20  Vict, 
c.  108,  s.  65. 
Replevins  in 
Superior 
Courts.     Con- 
ditions of  Se- 
curity to  be 
given  in  such 
Cases. 


(c)  Security  by  Bond  or  Deposit. 
By  19  &  20  Vict.  c.  108,  s.  Qb,  "  an  action  of  replevin  may  be  com- 
menced in  any  superior  court  in  the  form  applicable  to  personal  actions 
therein,  and  such  court  shall  have  power  to  hear  and  determine  the 
same;  and  if  the  replevisor  shall  wish  to  commence  proceedings  in 
any  superior  court,  he  shall,  at  the  time  of  replevying,  give  security, 
to  be  approved  of  by  the  registrar,  for  such  an  amount  as  such  registrar 
shall  deem  sufficient  to  cover  the  alleged  rent  or  damage  in  respect  of 


(«)  52  Hen.  3,  c.  21  ;  2  Inst.  138. 

{b)  1  P.  &  M.  c.  12,  s.  3;  Bowdon  v. 
Hull,  4  Q.  B.  840;  Faulkner  v.  Juhnson,  11 
M.  &  W.  581  ;  1  D.  &  L.  31G  ;  Plumer  v. 
Brisco,  1 1  Q.  B.  4f). 

(c)  Now  extended  to  all  cases  of  reple- 


vin; 23  &  24  Vict.  c.  120,  s.  22;  post,  772. 

(d)  Post,  771. 

((■)  A  replevin  can  be  had  only  by  or  on 
behalf  of  the  actual  or  constructive  owner 
of  the  goods  ;  ante,  768. 
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which  the  distress  shall  have  been  made,  and  the  probable  costs  of  Chap.  XXI. 
the  cause  in  a  superior  court,  conditioned  to  commence  an  action  of  ^^^^'  ^' 
replevin  against  the  distrainer  in  such  superior  court  as  shall  be  named 
in  the  security,  within  one  week  from  the  date  thereof,  and  to  prose- 
cute such  action  with  effect  (/)  and  without  delay  (g) ;  and  unless 
judgment  therein  be  obtained  by  default,  to  prove  before  such  supe- 
rior court  that  he  had  good  ground  for  believing  either  that  the  title 
to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair  or  franchise,  was  in  question,  or  that  such  rent  or  damage 
exceeded  twenty  -pounds,  and  to  make  return  of  the  goods,  if  a  return 
thereof  shall  be  adjudged." 

By  sect.  6(j,  "  if  the  replevisor  shall  wish  to  commence  proceedings  Sect.  cc.  Re- 
in a  county  court,  he  shall  at  the  time  of  replevying  give  security,  to  Coumy  Court, 
be  approved  of  by  the  registrar,  for  such  an  amount  as  such  registrar  Conditions  of 

,     ,11  ,r^    •  1  11  1  1  •  Security  to  be 

shall  deem  suthcient  to  cover  the  alleged  rent  or  damage  m  respect  given  in  sudi 
of  which  the  distress  shall  have  been  made,  and  the  probable  costs  of  ^^^^^• 
the  cause  in  the  county  court,  conditioned  to  commence  an  action  of 
replevin  against  the  distrainer  in  the  county  court  of  the  district  in  ^ 
which  the  distress  shall  have  been  taken,  within  one  month  (Ji)  from 
the  date  of  the  security,  and  to  prosecute  such  action  with  effect  (i) 
and  without  delay  (j),  and  to  make  return  of  the  goods,  if  a  return 
thereof  shall  be  adjudged." 

By  sect.  67,  "  Any  action  of  replevin  brought  in  a  county  court  shall  Sect  67.  Re- 
be  removed  into  any  superior  court  by  writ  of  certiorari,  if  the  de-  pievfns*  into'a 
fendant  shall  apply  to  such  superior  court  or  to  a  judge  there  for  such  Superior 

111,-  •  ,  1      r  ,       xi  X  r         ,     Court  by  Cer- 

writ,  and  shall  give  security,  to  be  approved  ot  by  the  master  ot  such  tiorari  at  the 
superior  court,  for  such  amount,  not  exceeding  one  hundred  and  fifty  >"«'/""  °^ 

1  '  '  ^  _  j'     Defendant. 

pounds,  as  such  master  shall  think  fit,  conditioned  to  defend  such  Security  to  be 
action  with  effect  {k) ;  and  unless  the  replevisor  shall  discontinue  or  ^^g^Jg/" 
shall  not  prosecute  such  action,  or  become  nonsuit  therein,  to  prove 
before  such  superior  court  that  the  defendant  had  good  ground  for 
believing,  either  that  the  title  to  some  corporeal  or  incorporeal  here- 
ditament, or  to  some  toll,  market,  fair  or  franchise,  was  in  question, 
or  that  the  rent  or  damage  in  respect  of  which  the  distress  shall  have 
been  taken  exceeded  twenty  pounds ;  and  every  such  superior  court 
shall  have  power  to  determine  the  same  action." 

Sections  68,  69,  dve  an   appeal  from  the  decision  of  a  county  Sects,  cs.  G9. 

'  '    ="  ^  '  J      4  *       Appeal  from 

court  in  replevin,  where  the  amount  of  rent  or  damage  exceeds  twenty  Decision  of 
pounds,  unless  both  parties  agree  in  writing  that  the  decision  of  the  County  Court, 
judge  shall  be  final. 

By  sect.  70,  "  where  by  this  act,  or  any  act  relating  to  the  county  Sect.  70^  Sf 


courts,  a  party  is  required  to  give  security,  such  security  shall  be  at  with  Suretic 

(/)   I.  e.  with  success  ;  ante,  7G0  (a).  («)   I.  e.  with  success  ;  ante,  760  (a). 

{g)  Ante,  760  (6).  (  ;)   Ante,  760  (b).                                       , 

(h)  I.e.  one  calendar  month  ;    13  Vict.  (k)  I.e.  with  success  ;    Tummons  y.  Ogle, 

c.  21,  s.  4.  6  E.  &  B.  571 ;  ante,  760  {a). 
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Joint-Stock 
Companies  and 
Iiitaiits  may 
give  such 
Bonds. 


Sect.  71.  Secu- 
rity by  Deposit 
with  a  Memo- 
randum. 


23  &  24  Vict. 
:.  126,  s.  22. 


n.C.  Rule,  134. 
Notices  of  pro- 
aosed  Sureties. 


Notice  by 
[legistrar. 


Rule  135. 
Atlidavit  by 
Sureties  oltheir 
iulliciency. 


the  cost  of  the  party  giving  it,  and  in  the  form  of  a  bond,  with  sure- 
ties, to  tlie  other  party  or  intended  party  in  the  action  or  proceeding : 
provided  always,  that  the  court  in  which  any  action  on  the  bond  sliall 
be  brought,  may,  by  rule  or  order,  give  such  relief  to  the  obligors  as 
may  be  just,  and  such  rule  or  order  shall  have  the  effect  of  a  defeaz- 
ance  of  such  bond." 

It  seems  that  a  bond  of  the  above  nature  may  be  entered  into  by  a 
joint-stock  company,  or  even  by  an  infant,  with  sufficient  sureties, 
and  that  the  registrar  cannot  refuse  to  receive  such  bond,  on  the 
ground  that  the  principal  obligor  is  disqualified  to  execute  it;  for 
otherwise  such  parties  would  lose  the  benefit  of  the  statute  (Zt),  and  be 
thereby  deprived  of  the  right  to  replevy. 

By  sect.  71,  "  where  by  this  act,  or  any  act  relating  to  the  county 
courts,  a  party  is  required  to  give  security,  he  may  in  lieu  thereof 
deposit  with  the  registrar,  if  the  security  is  required  to  be  given  in  a 
county  court,  or  with  a  master  of  the  superior  court  if  the  security  is 
required  to  be  given  in  such  court,  a  sum  equal  in  amount  to  the  sura 
for  which  he  would  be  required  to  give  security,  together  with  a  me- 
morandum, to  be  approved  of  by  such  registrar  or  master,  and  to  be 
signed  by  such  party,  his  attorney  or  agent,  setting  forth  the  condi- 
tions on  which  such  money  is  deposited,  and  the  registrar  or  master 
shall  give  to  the  party  paying  a  written  acknowledgment  of  such  pay- 
ment; and  the  judge  of  the  county  court,  when  the  money  shall  have 
been  deposited  in  such  court,  or  a  judge  of  the  superior  court,  when 
the  money  shall  have  been  deposited  in  a  superior  court,  may,  on  the 
same  evidence  as  would  be  required  to  enforce  or  avoid  such  bond, 
as  in  the  last  preceding  section  is  mentioned,  order  such  sum  so  de- 
posited to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem 
just. 

By  23  k  24  Vict.  c.  126,  s.  22,  the  provisions  of  19  &  20  Vict.  c. 
108,  "which  relate  to  replevin,  shall  be  deemed  and  taken  to  apply 
to  all  cases  of  replevin,  in  like  manner  as  to  cases  of  replevin  of  goods 
distrained  for  rent  or  damage  feasant." 

By  the  County  Court  Rule,  134,  "  in  all  cases,  where  a  party  pro- 
poses to  give  a  bond  by  way  of  security,  he  shall  serve,  by  post,  or 
otherwise,  on  the  opposite  party  and  the  registrar,  at  his  office,  notice 
of  the  proposed  sureties  in  the  form  set  forth  in  the  schedule  (/) ;  and 
the  registrar  shall  forthwith  give  notice  to  both  parties  of  the  day  and 
hour  on  which  he  proposes  that  the  bond  shall  be  executed,  and  shall 
state  in  the  notice  to  the  obligee  that  should  he  have  any  valid  objec- 
tion to  make  to  the  sureties,  or  either  of  them,  that  it  must  then  be 
made"  (/). 

By  Rule  135,  "the  sureties  shall  make  an  affidavit  of  their  suffi- 


(/i)    Youiig  V.  Tlic  nrom/itoii,  Chatham  and 
UUliiiglium    Waterworks   Co.,    31    L.    J.,   Q. 


B.  14. 
{I)  See  Form,  post,  Chap.  XXX. 
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ciency  before  the  registrar,  in  the  form  in  the  schedule  (Z),  unless  the  Chap.  XXI. 
opposite  party  shall  dispense  with  such  affidavit."  Sect.  2. 

By  Rule  136,  "  the  bond  shall  be  executed  in  the  presence  of  the  l^u'e  iso'. 

judge  or  registrar,  or  some  other  of  the  persons  mentioned  in  sect.  58  S°."''' ''T   a 

L>  xcLu  icci  3 net 

of  19  &  20  Vict.  c.  108  (m) :  provided  always,  that  if  it  be  executed  Attested. 
in  the  presence  of  the  judge  or  registrar,  it  shall  not  be  necessary  for 
it  to  be  attested  (n). 

By  Rule  137,  "  where  a  party  makes  a  deposit  of  money  in  lieu  of  ^"^"^  ^^J-  ^o- 
giving  a  bond,  he  shall  forthwith  give  notice  to  the  opposite  party  by  by  deposit!" '^ 
post,  or  otherwise,  of  such  deposit  having  been  made"  (0). 

By  Rule  138,  "in  all  cases  where  the  security  is  by  bond,  the  bond  Rule  138.  Bond 
shall  be  deposited  with  the  registrar  until  the  cause  be  finally  dis-  wiuf  Regi 


to  be  dei)osited 

'  '    "      is. 


posed  of."  trar. 

(d)  In  which  Court  the  Action  should  be  brought. 
It  is  to  be  observed,  with  reference  to  the  foregoing  enactments  Observations 
and  rules — 1.  That  all  actions  of  replevin,  without  any  exception,  may  be  notk'ed. 
be  commenced  and  prosecuted  to  final  judgment  and  execution  in  the 
county  court  of  the  district  within  which  the  distress  was  taken ; 
whatever  may  be  the  amount  of  rent  or  damage  claimed,  and  not- 
withstanding the  title  to  some  corporeal  or  incorporeal  heredita- 
ment, or  to  some  toll,  market,  fair  or  franchise,  is  in  question  (;?). 
In  many  cases  it  may  be  expedient  for  the  replevisor  to  sue  in  the 
county  court,  rather  than  in  a  superior  court,  even  where  he  has  the 
option  of  suing  in  either  court,  and  especially  where  there  is  any 
doubt  whether  he  has  such  option.  2.  That,  supposing  the  distress 
to  have  been  wholly  illegal,  the  replevisor  cannot  safely  bring  replevin 
in  a  superior  court,  unless  he  can  prove  before  such  court  that  he  has 
good  ground  for  believing  either  that  the  title  to  some  corporeal  or  in- 
corporeal hereditament,  or  to  some  toll,  market,  fair  or  franchise,  is  in 
question,  or,  that  the  rent  or  damage  in  respect  of  which  the  distress 
was  made  exceeded  twenty  pounds.  In  some  cases  where  the  reple- 
visor has  good  ground  for  so  believing,  he  may  not  be  able  to  prove 
it,  to  the  satisfaction  of  the  superior  court  {q) ;  and  where  there  is  any 
doubt  on  this  point,  it  is  safer  to  sue  in  the  county  court.  In  many 
cases,  where  the  replevisor  clearly  has  the  option  to  sue  in  either 
court,  it  may  be  expedient  for  him  to  sue  in  the  county  court  rather 
than  in  a   superior   court.     3.  That  after   the   replevisor   has   once 

(0  See  Form,  post,  Chap.  XXX.  ing  witness ;   17  &  18  Vict.  c.  125,  s.  26. 

im)  I.e.  before  a  commissioner  to  ad-  But  the  judge  or  registrar  in  wliose  pre- 

minisler  oaths  in  chancery  in  England,  or  sence  the  bond  is  executed  will  of  course 

a  London  commissioner  to  administer  oaths  attest  it  in  the  usual  manner, 

in  chancery,  or  a  commissioner  for  taking  (o)  See  the  Form,  post,  Chap.  XXX. 

affidavits  in  any  superior  courts,  or  before  (p)  Reg.  v.  Raines,  1    E.  &   B.  85.3  ;  22 

a  justice  of  the  peace.  L.  J.,  Q.  B.  223  ;  Tummons  v.  Ogle,  G  E.  &  B. 

(«)  The    object    of   this    proviso    is    to  583,  Erie,  J. 

enable  such  bonds    to  be  proved   without  ( q)   Tummons  v.   Ogle,   G  E.  &   B.  571, 

calling  the  judge  or  registrar  as  the  attest-  575. 
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Chap,  XXI.  elected  to  sue  in  a  county  court,  lie  cannot  afterwards  remove  the 
^'^^'^-  -•  action  into  a  superior  court.  He  might  have  done  so  under  9  &  10 
Vict.  c.  95,  s.  121,  but  that  section  was  repealed  by  19  &  20  Vict.  c. 
108,  8.  2.  4.  That  the  defendant  in  replevin  cannot  safely  remove  the 
action  from  the  county  court  into  a  superior  court  by  certiorari  unless 
he  can  prove  before  the  superior  court  that  he  has  good  ground  for 
believing,  either  that  the  title  to  some  corporeal  or  incorporeal  here- 
ditament, or  to  some  toll,  market,  fair  or  franchise  is  in  question,  or 
that  the  rent  or  damage  in  respect  of  which  the  distress  was  taken 
exceeded  twenty  pounds  (r) ;  and  even  in  such  cases,  he  must  give 
security  for  such  amount,  not  exceeding  150^.,  as  the  master  shall 
think  fit,  conditioned  to  defend  such  action  with  effect  (s).  In 
many  cases,  where  the  defendant  has  the  option  of  removing  the 
action  from  the  county  court  to  a  superior  court,  it  may  not  be 
expedient  for  him  to  do  so.  6.  That  where  the  action  of  re- 
plevin is  to  be  brought  in  a  superior  court,  it  must  be  commenced  by 
a  writ  of  summons  in  the  usual  form  issued  out  of  the  proper  court, 
within  one  week  from  the  date  of  the  replevin  bond  or  of  the  memo- 
randum of  deposit.  7.  That  where  the  action  of  replevin  is  to  be 
brought  in  the  county  court,  a  plaint  must  be  entered  there  ivithin  one 
calendar  month  from  the  date  of  the  replevin  bond,  or  of  the  memo- 
randum of  deposit.  8.  That  the  amount  of  the  security,  whether  by 
bond  or  deposit,  does  not  depend  upon  the  value  of  the  cattle  or  goods 
to  be  replevied,  but  upon  the  amount  -of  the  alleged  rent  or  damage 
and  the  probable  costs  of  the  cause  in  the  superior  court,  or  in  the 
county  court,  as  the  case  may  be  {t).  9.  The  result  will  probably  be, 
that  nearly  all  actions  of  replevin  will  be  commenced  and  determined 
in  the  county  courts. 

(e)  Practical  Directions. 

1 .  Consider  whether  the  distress  was  wholly  illegal  (u).  2.  Whe- 
ther a  tender  should  be  made  before  proceeding  to  replevy  (x). 
3.  Whether  the  action  of  replevin  should  be  commenced  in  the  county 
court  or  in  a  superior  court  (y).  4.  By  whom,  and  against  whom  the 
action  should  be  brought  (z).  5.  Whether  the  security  to  be  given 
shall  be  by  bond  with  sureties  (a),  or  by  deposit  with  a  memoran- 
dum (i).  In  either  case  provide  the  needful.  The  sureties  must  be 
two  sufficient  housekeepers  or  freeholders  in  the  county  in  which  the 
distress  was  made,  and  they  will  have  to  join  in  a  bond,  and  also 
make  affidavit  as  to  their  sufficiency,  unless  the  opposite  party  shall 


(r)  Tummons  v.  Ogle,  6  E.  &  B.  571, 
575. 

(s)  I.  e.  with  success  ;  Tummons  v.  Ogle, 
6  E.  &  B.  571  ;  25  L.  J.,  Q.  B.  403  ;  ante, 
760  {a). 

(0  Ante,  767. 


(a)  Ante,  739—746,  763. 
{x)  Ante,  399,  740,  761. 
(v)  Ante,  767. 
(«)  Ante,  768. 
(«)  Ante,  770. 
(6)  Ante,  772. 
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dispense  with  such  affidavit  (c).     G.  If  a  bond  is  to  be  given,  serve  by    Chap.  XXI. 
post,  or  otherwise,  on  the  opposite  party  and  on  the  registrar  at  his         ^^^'  ~' 
office,  notice  of  the  proposed   sureties   in   the    form  prescribed  {d ). 

7.  The  registrar  will  forthwith  give  notice  to  both  parties  of  the  day 
and  hour  on  which  he  proposes  that  the  bond  shall  be  executed  (e). 

8.  The  opposite  party  should  make  inquiries  as  to  the  sufficiency  of 
the  proposed  sureties,  in  like  manner  as  where  bail  is  put  in,  in  a 
superior  court ;  and  if  he  has  reason  to  think  them  insufficient,  he 
should  attend  before  the  registrar  at  the  time  and  place  appointed,  and 
object  to  them,  and,  if  necessary,  examine  them  before  the  registrar, 
who,  after  hearing  all  parties,  will  decide  whether  or  not  the  sure- 
ties are  sufficient.  It  seems  that  the  registrar  is  not  liable  (as  the 
sheriff  formerly  was)  to  an  action  for  taking  insufficient  sureties  on  a 
replevy  (/).  Therefore  the  distrainer  must,  at  his  peril,  avail  him- 
self of  this  opportunity  to  make  any  objections  to  them.  If  he  deems 
them  sufficient,  he  may  dispense  with  an  affidavit  of  their  suffi- 
ciency (^r).  9.  Prepare  a  proper  form  of  bond  and  affidavit  of  suf- 
ficiency of  the  sureties  (A).  10.  The  replevisor,  together  with  his 
sureties,  must  attend  at  the  time  and  place  appointed  in  the  registrar's 
notice,  when  the  sureties  may  be  objected  to  and  examined  as  above 
mentioned.  If  disallowed,  the  whole  proceeding  falls  to  the  ground, 
unless  a  deposit  with  a  memorandum  be  then  made  pursuant  to  19  & 
20  Vict.  c.  108,  s.  71  (i).  But  the  proceedings  may  be  recommenced 
by  a  fresh  notice,  &c.  If  the  suieties  and  the  form  of  bond  be  ap- 
proved of,  the  bond  is  then  executed  by  the  replevisor  and  his  sureties 
in  the  presence  of  the  registrar,  who  will  attest  the  same  and  mark 
his  approval  in  the  margin.  The  bond  must  be  deposited  with  the 
registrar  until  the  cause  be  ffiially  disposed  of  (J).  11.  If  the  secu- 
rity is  to  be  by  deposit,  prepare  a  proper  memorandum  (h).  Let 
it  be  signed  by  the  replevisor,  his  attorney  or  agent.  The  regis- 
trar will  examine  it,  and  if  approved,  sign  his  approval  and  receive 
the  money,  and  give  the  party  paying  a  written  acknowledgment  of 
such  payment  (Z).  Notice  must  be  forthwith  given  to  the  opposite 
party,  by  post  or  otherwise,  of  such  deposit  having  been  made(w). 
But  no  previous  notice  need  be  given  of  the  intention  to  make  such 
deposit.     12.  Upon  a  proper  bond  being  executed,  or  deposit  with 

(c)  C.  C.  Rule,  135  ;  ante,  772.  A.  &  E.  823;  6  N.  &  M.  303. 

(d)  C.  C.  Rule,  134;  ante,  772  ;  see  the  (g)  C.  C.  Rule,  135  ;  ante,  772.  _ 
Forms,  post,  Chap.  XXX.                                          (/')  See  the  Forms,  post,  Chap.  XX\.  ; 

(e)  C.  C.  Rule,  134;  ante,  772  ;  see  the  printed  forms  may  be  purchased  of  any  law 
form  of  such  notice,  post.  Chap.  XXX.  stationer. 

(/)  Pollock,  C.  C.  Prac.  153  (4th  ed.) ;  (0  Ante,  772. 

but  see  contra,   2  Chit.  Arch.  1092  (11th  (j)  C.  C.  Rule,  138;  ante  773. 

ed.);  2  Selw.  N.  P.  1206,  1207  (12th  ed.).  (fc)  See  the  Form,  post.  Chap.  \.\.\. 

Even  the  sheriff  was  not  liable  where  the  (/)   19   &  20  Vict.  c.   108.  s-  71  :  ""tC 

sureties  were  apparently  resjjonsible,  and  772;   see  the  Form,  post,  Chap.  \.\.\. 

he  exercised  a  reasonable  discretion  in  ac  (m)  C.  C.  Rule,  137  :  ante,  7/3  ;  see  the 

ceptinor  them  ;   Hinrile  v.  Blades,  5  Taunt.  Form,  post,  Chap.  XXX. 
225  ;   1    Marsh.  27  ;    Jeffery  v.   Bastard,  4 
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Sect.  2. 


Fees  payable 
an  a  Replevy. 


Dtlier  Fees  in 
Replevin. 


memorandum  made,  the  registrar  will  issue  his  warrant  to  the  high 
bailiff,  directing  him  to  replevy  and  deliver  the  cattle  or  goods  and 
chattels  to  the  replevisor  {n),  and  the  high  bailiff  will  execute  such 
warrant  accordingly,  and  make  a  return  to  tiiat  effect  (?«).  13.  The 
replevisor  must  take  care  to  commence  his  action  in  the  proper  su- 
perior court  icithin  one  week  after  the  date  of  the  replevin  bond,  or 
memorandum  of  deposit  (o);  or  (as  the  case  may  require)  enter  a  plaint 
in  the  county  court  within  one  calendar  month  next  after  the  date  of 
such  bond  or  memorandum  [p). 

If  the  goods  are  eloigned,  so  that  the  high  bailiff  cannot  find  them, 
nor  execute  the  warrant  to  replevy,  it  seems  that  the  plaintiff  should 
declare  in  the  detinet{q),  instead  of  in  the  definuet  (r),  and  claim  the 
goods  themselves,  with  damages  for  their  detention,  as  in  an  action  of 
detinue.  The  previous  remedy  (s)  seems  inapplicable  to  the  present 
practice.  Notice  of  the  replevin  should  be  given  to  the  distrainer,  in 
order  to  maintain  an  action  against  him  for  selling  and  removing  the 
goods  after  a  replevin  has  been  granted  {t). 

(f )  Fees  payable  on  a  Replevy/. 

The  fees  payable  at  the  county  court,  on  making  a  replevy,  are  as 

follows  (m):  — 

For  notice  to  the  distrainer 

For  a  replevin  bond,  where  the  alleged  rent  or  da 

mage  does  not  exceed  201. 
For  a  replevin  bond,  where  the  alleged  rent  or  da^ 

mage  exceeds  201.  ..... 

For  a  warrant  to  replevy      .... 

For  delivering  the  goods  (together  with  6d.  a 

mile  from  the  court-house  to  the  place  where 

the  goods  are)  ..... 

For  making  a  return  to  a  writ  of  certiorari    . 

[out  of  which  15s.  shall  be  returned  by  the  trea- 
surer to  the  registrar  for  his   costs  out  of 
pocket.] 
The  fees  payable  in  an  action  of  replevin  in  the 

county  court  are  the  same  as  those  in  other 

actions. 
In  replevins   all   poundage,  except  as  aforesaid, 


£ 
0 


s. 

2 


d. 
6 


0  10     6 


(«)  See  the  Form,  post,  Chap.  XXX. 

(o)  19  &  20  Vict.  c.  108,  s.  65;  ante, 
770. 

(p)  19  &  20  Vict.  c.  108,  s.  66:  ante, 
771. 

(7)  Ask  V.  JFood,  Cro.  Eliz.  59  ;  1  Chit. 
PI.  182  (7th  ed.)  ;  post,  Chap.  XXX. 

(r)  Which  is  the  usual  form. 


(s)  2  Chit.  Arch.  1076  (11th  ed.). 

{()  Mounsey  v.  Dawson,  6  A.  &  E.  752; 
1  N.  &  P.  763  ;  Cuckson  v.  IFinter,  2  Man. 
&  R.  313. 

(u)  19  &  20  Vict.  c.  108,  s.  78,  Sched. 
(C);  Pollock  &  Nicol,  C.  C.  Prac.  30  (4th 
ed.). 
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shall  be  estimated  on  the  amount  of  the  alleged  Chap.  xxi. 

rent  or  damages,  to  be  fixed  by  the  registrar.  ^^"'  ^' 

The  poundage  is  10c?.  in  the  pound;  fractions  of  a 
pound  are  to  be  reckoned  as  one  pound. 
In  every   case  where  the  poundage  would,   but  for  this  rule,   be 
estimated  on  an  amount  exceeding  20/.,  it  shall  be  estimated  at  20/. 
only. 

Sect.  3. — Action  of  Replevin  in  the  County  Court. 

By  the  County  Court  Act,  9  &  10  Vict.  c.  96,  s.  119,  "  all  actions  9  &  lo  Vict, 
of  replevin  in  cases  of  distress  for  rent  in  arrear,  or  damage  faisant(w),  lijjfi'evin 'J'iih- 
which  shall  be  brought  in  the  county  court,  shall  be  brought  without  »"'  ^^r''- 
writ  in  a  court  held  under  this  act." 

By  sect.  120,  "in  every  such  action  of  replevin  the  plaint  shall  be  Sect.  120.  By 
entered  in  the  court  holden  under  this  act  for  the  district  wherein  the     '""'' 
distress  was  taken." 

By  19  &  20  Vict.  c.  108,  s.  66,  the  action  must  be  brought  within  19  &  20  Vict, 
one  [calendar]  month  from  the  date  of  the  security  (whether  by  bond  within^one' 
or  memorandum  of  deposit),  and  must  be  prosecuted  with  effect  (a;),  Month, 
and  without  delay  (y). 

The  action  is  commenced  by  entering  a  plaint  in  the  usual  form  at  Entry  of 
the  office  of  the  registrar  of  the  county  court,  which  is  generally  open  *^'^""- 
from  ten  till  four,  except  on  Saturdays,  when  the  office  closes  at  one 
o'clock. 

By  the  County  Court  Rule,  178,  "on  entering  a  plaint  in  replevin  cc. Rule,  178. 
the  plaintiff  must  specify  and  describe  in  a  statement  of  particulars  the  CattlTor 
the  cattle,  or  the  several  goods  and  chattels  taken  under  the  distress.  Goods  t.)  be 
and  of  the  taking  of  which  he  complains  "  {z).     Such  particulars  must 
have  been  prepared  when  an  application  was  made  to  the  registrar  to 
replevy  (a),  because   the  particular   cattle   or  goods  intended   to  be 
replevied  are  mentioned  in  the  warrant  to  the  high  bailiff  ('J).     The 
registrar,  or  his  clerk,  enters  the  plaint  upon  being  furnished  with  such  Fees, 
particulars,  and  upon  payment  of  the  usual  fees  (c). 

By  the  County  Court  Rule,  177,  "in  an  action  of  replevin,  no  C.C.RuIe,i77. 
other  cause  of  action  shall  be  joined  in  the  summons."     This  agrees  of  Action  to  be 
with  the  practice  in  the  superior  courts.     A  claim  of  damages  for  an  joined.      ». 
excessive  distress  cannot  be  joined  with  replevin  (d).     This  operates 
as   a   great    protection    to    landlords    and    their  bailiffs  (e).     It  also 
prevents    confusion    in    the    subsequent    proceedings,    wherein    both 
parties   are   considered   as  actors,  or  plaintiffs,   and    the  judgment 

(d)  Extended    to   all    cases    of  replevin  (a)  Ante,  7G9. 

whatever  by  23  &  24  Vict.  c.   126,  s.  22;  (b)  Ante,  77(i. 

ante,  772.  (r)  Ante,  77(). 

(x)  I.e.  with  success  ;  ante,  760  (d).  (d)  Miinpcnm   v.    IVUcatlcy,  6  Exch.  88; 

iy)  Ante,  760  {b).  2  L.,  M.  &  V.  30,  155. 

(2)  See  the  Form,  post,  Chap.  XXX.  (e)  Ante,  765. 


.] 
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Summons  to 
Defendant, 
with  I'articu- 
lars  annexed. 

C.C.  Rule,  179. 
Trial  and 
Judgment  in  a 
summary  way. 


Prcparntions 
for  the  Hearing. 


Either  Party 
may  require  a 
Jury. 


Summons  for 
Witnesses. 


['onduct 
Money. 


differs  from  other  actions,  being  frequently  for  the  defendant  with 
damages  for  the  amount  of  the  rent,  or  damage  done,  and  costs. 

Upon  the  plaint  being  entered,  a  summons  issues  in  the  usual  form, 
with  particulars  annexed,  and  a  copy  is  served  on  the  defendant  by 
the  high  bailiff,  in  like  manner  as  in  other  actions  (/). 

By  the  County  Court  Rule,  179,  "all  actions  of  replevin  in  cases 
of  distress  for  rent  in  arrear,  or  for  damage  feasance  {g),  shall  be  tried 
in  a  summary  way  as  other  actions  in  the  courts  holden  under  the 
authority  of  the  act  of  the  9  &  10  Vict.  c.  95,  and  the  judgment 
therein,  in  ordinary  cases,  whether  for  plaintiff"  or  defendant,  shall  be 
according  to  the  forms  set  forth  in  the  schedule  (A). 

The  summons  mentions  on  what  day  the  action  is  to  be  tried,  and 
each  party  should  take  care  in  the  meantime  to  make  all  necessary 
preparations,  and  do  all  things  necessary  or  expedient  on  his  behalf. 

By  the  County  Court  Rule,  79,  "  cases  of  replevin  may,  at  the 
instance  of  either  party,  be  tried  by  a  jury." 

By  Rule  77,  "notice  of  demand  of  a  jury  shall  be  made  in  writing 
to  the  registrar  of  the  court  three  clear  days  before  the  hearing,  and 
the  summonses  to  the  intended  jurors  shall  be  delivered  to  the  bailiff" 
forthwith."  The  party  requiring  a  jury  must  pay  5s.  for  the  jury, 
which  sum  is  considered  as  costs  in  the  cause,  unless  otherwise 
ordered  by  the  judge  (i).  The  jurors  are  summoned,  but  only  five 
are  empanelled  and  sworn.  The  registrar  gives  notice  to  the  opposite 
party,  by  post  or  otherwise,  that  the' cause  will  be  tried  by  a  jury. 
When  neither  party  applies  for  a  jury,  the  judge  decides  all  questions 
of  fact  as  well  as  law. 

Witnesses  may  be  summoned,  without  leave  of  the  court,  either  in 
the  home  or  foreign  district  (A).  In  order  to  procure  their  attendance, 
summonses  may  be  obtained  at  the  registrar's  office,  with  or  without 
a  clause  requiring  the  production  of  any  books,  deeds,  papers  and 
writings,  in  their  possession  or  control  (^j.  And  in  any  such  summons 
any  number  of  names  may  be  inserted  (?w).  Such  summonses  are 
served  by  one  of  the  bailiffs  of  the  court,  and  not  by  the  parties  (?«)• 
It  is  sufficient,  if  any  such  summons  be  served  a  reasonable  time 
before  the  actual  hearing  (o).  The  usual  conduct  money  must  be 
paid  or  tendered  to  each  witness.  The  scale  of  allowance  to  witnesses 
in  the  county  courts  {p)  is  as  follows : — 


Gentlemen,  merchants,  bankers  and 
professional  men,  per  diem,  from  . 


£    s.    d. 


0  10     0     to     1     0     0 


(f)  Pollock  &  Nicol,  C.  C.  Prac.  56,  59 
(4th  ed.). 

ig)  See23&24Vict.  C.126,  s.  22;  ante, 
772. 

{h)  See  Forms,  post,  Chap.  XXX. 

(t)  9  &  10  Vict.  c.  95,  s.  71. 

i,k)  C.  C.  Rule,  74. 


(0  See  Form  of  Summons,  post,  Chap. 
XXX. 

(»n)  9  &  10  Vict.  c.  95,  s.  85. 

(n)  Ibid.  s.  85. 

(o)  C.  C.  Rule,  75. 

( p)  See  the  concluding  County  Court 
Rules. 
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Tradesmen,  auctioneers, accountants,  Sect.  3. 

clerks  and  yeomen,  per  c?z>7w,  from     0     5     0     to     0  10     0 
Artizans  and  journeymen,  per  diem, 

from 020     to     030 

Travelling  expenses,  sum  reasonably  paid,  but  not  more  than  %d. 

per  mile,  one  way. 
If  the  witnesses  attend  in  more  than  one  cause,  they  will  be 
entitled  to  a  proportionate  part  in  each  cause  only. 
The  proper  conduct  money  to  be  paid  to  each  witness  must  be 
deposited  with  the  registrar  on  applying  for  the  summons. 

If  a  witness  happens  to  be  present  in  court  at  the  hearing,  he  Witnesses 
cannot   refuse   to   give   evidence,  although  he   has  not  been  sum-  Hearing*  with- 
moned  (q).  «"'  ''^•"g 

/~\  T-»    1       !-/-•    ^       1  •  1  •        suinnioned. 

By  the  County  Court  Rule,  /o,  where  either  party  proposes  to  give  ^^^^^^  ,o  ad. 
a  judgment  of  a  superior  court  or  any  other  document,  whether  printed  m't- 
or  written,  in  evidence,  he  may,  by  a  demand  in  writing  (r),  made  a 
reasonable  time  before  the  hearing,  require  the  other  party  to  admit 
(saving  all  just  exceptions  to  the  admissibility  of  such  document  in 
evidence)  the  document  to  be  read  in  evidence  without  proof;  and  if 
such  demand  be  not  made,  no  costs  of  proving  such  document  shall  be 
allowed,  unless  the  judge  shall  otherwise  order.  If  such  demand  be  not 
complied  with,  and  the  judge  shall  think  it  reasonable  that  the  admis- 
sion should  have  been  made,  the  party  refusing  shall  bear  the  expense 
of  proving  such  document,  whatever  may  be  the  event  of  the  cause." 
The  effect  of  such  notice  is  very  similar  to  a  notice  to  inspect  and 
admit,  given  in  a  superior  court  {s). 

When  any  written  instruments  are  in  the  possession  or  power  of  the  Notice  to  pro- 
opposite  party,  secondary  evidence  of  the  contents  will  not  be  ad- 
mitted unless  notice  to  produce  the  originals  has  been  duly  given (0,  or 
the  documents  happen  to  be  in  court  at  the  hearing  {u).  The  principal 
object  of  a  notice  to  produce  is  to  let  in  secondary  evidence  of  the 
contents,  if  the  original  be  not  forthcoming  when  called  for  pursuant 
to  the  notice  {x).  In  most  cases  it  has  the  effect  of  indirectly  com- 
pelling the  production  of  the  original.  Before  secondary  evidence 
will  be  received  the  party  must  prove  to  the  satisfaction  of  the 
judge"— 1.  Due  service  of  a  sufficient  notice  to  produce.  2.  That  the 
document  called  for  is  in  the  possession  or  power  of  the  party  required 
to  produce  \i{y).     3.  After  which,  if  the  document  be  not  produced 

(?)  9  &  10  Vict.  c.  95,  s.  86.  («)  Pollock   &    Nicol,    C.   C.  Prac.    71 

(r)  See    form    of    such    demand,    post,  (4th  ed.);   Cole  Ejec.   156;   Dwyer  y.Col- 

Chap.  XXX.  lins,  7   Exch.  639;  21    L.  J.,   Exch.   2-25; 

(«)  Cole  Ejec.  150;   1  Chit.  Arch.  319—  Doe  d.  Loscombc  v.  Clifford,  2  C.  &  K.  448. 

323  (11th  ed.).  (.r)  Cole  Ejec.  169. 

(0  F'>rm  of  Notice,  post.  Chap.  XXX.  (y)  Cole  Ejec.  16G— 169. 
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Insprction  of 
Documents  be- 
fore the  Trial. 


Evidence  for 
the  i'laintiff. 


when  called  for  at  the  hearing,  secondary  evidence  may  be  given  of 
the  contents  (z). 

A  notice  to  produce  a  notice  is  unnecessary,  for  that  might  go  on 
ad  infinitum  (a).  But  this  exception  does  not  extend  to  notices  given 
to  third  persons  (b),  nor  to  notices  relating  to  collateral  matters  (c). 
A  counterpart  lease  is  admissible  in  evidence  against  the  lessee  or 
any  person  claiming  through  or  under  him,  without  any  notice  to 
produce  the  lease  {d).  The  reason  is,  that  such  counterpart  is  primary 
evidence  of  the  contents  of  the  lease,  being  an  admission  thereof 
under  the  lessee's  hand  and  seal  (e).  Even  an  oral  admission  of  the 
contents  of  a  deed  amounts  to  primary  evidence  of  such  contents  as 
against  the  person  making  the  admission  (/).  So  the  recital  of  a 
deed  amounts  to  an  admission  of  the  contents  as  recited,  against  the 
parties  to  the  subsequent  instrument,  and  all  persons  claiming  through 
or  under  them  (g). 

By  the  County  Court  Rule,  63,  "  where  in  any  action  the  plaintiff 
or  defendant  is  desirous  of  inspecting  any  written  or  printed  document 
or  instrument,  in  which  he  has  an  interest,  and  to  the  production  of 
tvhich  he  is  entitled  (A),  for  the  puiposes  of  the  action,  and  which  shall 
be  in  the  possession  or  power  or  undef  the  control  of  the  other  party, 
such  plaintiff  or  defendant  may,  five  clear  days  before  the  day  of 
hearing,  give  notice  (i)  to  the  other  party,  by  post  or  otherwise,  that  he 
or  his  attorney  desires  to  inspect  any  such  document  or  instrument, 
describing  the  same,  at  any  place  to  be  appointed  by  the  other  party ; 
and  if  such  other  party  shall  neglect  or  refuse  to  appoint  such 
place  (7i),  or  to  allow  such  plaintiff  or  defendant  or  his  attorney  to 
inspect  such  document  or  instrument  within  three  days  after  receiving 
such  notice,  the  judge  may,  in  his  discretion,  on  the  day  of  hearing, 
adjourn  the  cause  and  make  such  order  as  to  costs  as  he  shall  think 
fit." 

The  plaintiff  must  prove  the  distress  or  taking  of  which  he  com- 
plains, and  that  the  defendant  was  the  person  who  took  it  or  caused  it 
to  be  taken  (Z) ;  and  that  the  defendant,  or  his  bailiff  or  agent,  took 
or  had  the  goods  or  cattle  at  the  place  within  the  jurisdiction  of  the 


(z)  Cole  Ejec.  169. 

(a)  Cole  Ejec.  1.59;  Doe  d.  Fleming  v. 
Somerton,  7  Q.  B.  58  ;  Reg.  v.  Mortlock,  7 
Q.  B.  459. 

(b)  Robinson  v.  Brown,  3  C.  B.  754,  762. 

(c)  Lanauze  v.  Palmer,  Moo.  &  M.  31. 
Id)  Burleigh   v.    Stibhs,    5    T.    R.   465; 

Roe  d.  West  v.  Davis,  7  East,  363. 

(e)  Cole  Ejec.  158. 

(/)  Slatterie  v.  Pooley,  6  M.  &  W.  664  ; 
Howard  v.  Smith,  3  M.  &  G.  254  ;  3  Scott, 
N.  R.  574  ;  Hall  v.  Ball,  3  M.  &  G.  242; 
3  Scott,  N.  R.  577;  Doe  A.  Gilbert  v.  Ross, 
7  M.  &  VV.  102  ;  Cole  Ejec.  158. 


(g)  Carpenter  v.  Buller,8  M.  &  W.  209; 
Doe  d.  Gais/ord  v.  Stone,  3  C.  B.  176;  Cole 
Ejec.  159. 

(h)  See  2  Chit.  Arch.  1423  (llth  ed.); 
Cole  Ejec.  200  ;  Stevens  v.  Ilarridgc,  ! 
Wms.  Saund.  9  d,  n.  (i)  ;  Bluck  v.  Gom- 
pertz,  7  Exch.  67;  2  L.,  M.  &  P.  597; 
Due  d.  Child  V.  Roe,  1  E.  &  B.  279  ;  Webb 
V.  /Ulhins,  14  C.  B.  401  ;  Price  \.  Harrison, 
8  C.  B.,  N.  S.  617;  29  L.  J.,  C.  P.  335. 

(i)   Form  of  Notice,  post,  Chap.  XXX. 

(k)  Forni  of  Appointment,  post.  Chap. 
XXX. 

(0  Ante,  393. 
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court  mentioned  in  the  plaint.  In  replevin  the  alleged  place  in  which,  Cjiap.  XXI. 
&c.  is  material  {m) ;  but  in  the  county  court  the  plaint  may  be  amended,  ^*^^'  ' 
by  leave  of  the  judge,  whenever  it  can  be  done  without  prejudice  to 
the  real  question  intended  to  be  tried  upon  the  merits  («).  The 
plaintiff  must  prove  that  at  the  time  of  the  taking  he  had  an  absolute 
or  qualified  property  in  the  cattle  or  goods  taken  (o).  Also  the  amount 
of  expenses  incurred  on  making  the  replevy.  Where  no  evidence  on 
that  point  is  given  the  usual  amount  will  be  awarded  if  the  plaintiff 
obtain  the  verdict.  No  special  damage  can  be  recovered  unless  it  be 
expressly  mentioned  in  the  plaint,  and  sufficiently  proved ;  perhaps 
not  even  then(j)).  The  plaintiff  may  either  anticipate  by  evidence 
and  negative  the  defendant's  right  to  distrain,  or  he  may  reserve  his 
evidence  on  that  point  until  after  the  defendant  has  adduced  his  evi- 
dence (q).  This  may  sometimes  be  material  when  the  lease  or  agree- 
ment is  not  duly  stamped ;  and  sometimes  in  other  cases. 

The  defendant  may  contend  that  the  plaintiff's  evidence  is  insuf-  Evidence  for 
ficient  on  some  material  point;  ex.  gr. — 1.  That  he,  the  defendant,  ^'"^  Ueiendant, 
was  the  person  who  took  or  caused  to  be  taken  the  goods  or  cattle. 
He  may  dispute  or  deny  any  alleged  authority  given  by  him  for  the 
distress.  2.  That  he  either  took  or  had  the  goods  or  cattle  at  the  place 
within  the  jurisdiction  of  the  court  mentioned  in  the  plaint.  3.  That 
the  goods  or  cattle  were  not  at  the  time  of  the  taking  the  property  of 
the  plaintiff(r).  Upon  any  of  these  points  he  may  produce  contra- 
dictory evidence.  He  may  also  prove  a.  right  to  distrain,  either  on  his 
own  behalf  or  as  the  baihff  or  agent  of  any  other  person,  for  all  or  any 
part  of  the  rent  claimed,  or  for  damage  feasant,  or  for  any  other  lawful 
cause.  He  need  not  prove  a  right  to  distrain  for  the  particular  cause 
alleged  at  the  time  of  the  taking ;  because  a  man  may  distrain  for  one 
thing  and  afterwards  avow  or  justify  for  another  (s).  It  is  therefore 
sufficient  if  he  prove  a  legal  right  to  distrain  for  any  cause  whatever. 
Where  the  distress  was  for  a  particular  sum  claimed  for  rent,  he  will 
be  entitled  to  the  verdict  upon  proof  of  a  right  to  distrain  for  any  less 
sum(i),  being  part  of  the  sura  claimed  in  the  action  (m).  To  prove  a 
right  to  distrain  for  rent  he  must  show  an  actual  tenancy  at  a  fixed 
rent(y).  This  must  be  proved  in  like  manner  as  in  an  action  for  use 
and  occupation  (x),  or  in  debt  or  covenant  for  rent  (y).  A  mere  agree- 
ment for  a  lease,  under  which  the  defendant  entered  but  no  rent  has 
been  paid,  is  not  sufficient  (z).     But  where  rent  is  paid  pursuant  to 

(m)  Potter  v.  North,  1  Wms.Saund.  SI?  ;  Ros.  Ev.  719  (10th  ed.). 

Potter  V.  Bradley,  2  Moo.  &  P.  78.  (")  Itoskruge  v.  Caddy,!  Exch.  840  ;   22 

in)  19  &  20  Vict.  c.  108,  s.  57;   Pollock,  L.  J.,  E.xch.  16. 

C.  C.  Prac.  108  (4th  ed.).  (f)  Ante,  363  ;  Ros.  Ev.  716  (10th  cd.). 

(o)  Ante,  768.  (x)  Ante,  701  — 705. 

(p)  Ante,  765.  (y)   Ante,  632. 662.                     o    t-   orr 

(o)  See  evidence  in  reply,  post,  782.  (2)   ILiyward  v.  Uaswill,  6  A.  ct  K.  26o  ; 

(»•)   Ante,  768.  /)«"/•  v.  Unnter,  5  B.  &  A.  322;  liegnart  v. 

(*)  Ante,  41 1  (w),  763.  Porter,  7  Uing.  1-51  ;  ante,  365. 

i^t)  Cobb  v.   Bryan,  3    Bos.    &   P.   348; 
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Kvidence  in 
•eply. 


the  agreement,  an  actual  tenancy  from  year  to  year  at  such  rent  is 
thereby  created  (a).  Where  a  tenant  holds  over  after  his  lease  has 
expired,  and  so  becomes  a  tenant  at  sufferance,  although  he  is  liable 
for  use  and  occupation  {b),  yet  he  does  not  hold  at  a  fixed  rent, 
nor  has  the  landlord  a  right  to  distrain  (c)  until  after  there  has  been 
a  payment  of  subsequent  rent,  or  something  tantamount  to  such  pay- 
ment (d).  If  the  plaintiff  held  under  a  lease  or  agreement  in  writing, 
the  defendant  must  prove  it  in  like  manner  as  in  an  action  for  use  and 
occupation  (e),  or  in  covenant  or  debt  for  rent(/).  And  for  that  pur- 
pose a  notice  to  produce  it  at  the  trial  should  be  given  (g) ;  but  a 
counterpart  is  sufficient  evidence  of  the  lease  {h) ;  or  even  an  oral 
admission  by  the  plaintiff  may  be  sufficient  as  against  him  (i).  The 
amount  of  rent  in  arrear  should  be  proved ;  also  the  value  of  the 
goods  or  cattle  distrained  (k).  If  the  defendant  acted  only  as  bailiff, 
and  his  authority  to  make  the  distress  is  denied,  it  must  be  proved  (/). 
But  proof  of  a  subsequent  recognition  by  the  landlord  of  what  the 
defendant  has  done  on  his  behalf  is  equivalent  to  evidence  of  a  prior 
authority  (m) ;  and  it  matters  not  that  such  recognition  was  after  the 
commencement  of  the  action,  because  it  relates  back  (w).  Where  the 
landlord  died  after  authorizing  the  distress,  but  before  it  was  made; 
held,  that  his  executrix  might,  before  obtaining  probate,  ratify  and 
adopt  the  distress  (n). 

Where  the  distress  was  for  damage  feasant,  the  defendant  must 
prove  his  possession  of  the  close  in  which,  &c.,  as  owner  or  tenant,  or 
that  he  was  the  bailiff  or  agent  of  such  owner  or  tenant,  and  acted 
with  his  authority,  express  or  implied  ;  also  that  the  cattle  were  doing 
damage  in  such  close  before  and  at  the  time  when  they  were  taken  (o), 
and  the  amount  of  such  damage,  if  the  defendant  wishes  to  obtain  a 
judgment  for  such  damage,  with  costs. 

The  plaintiff  may  dispute  and  disprove  anything  attempted  to  be 
proved  by  the  plaintiff  in  justification  of  the  act  complained  of.  He 
may  prove  payment  of  all  the  rent  claimed,  before  the  distress  was 
made(^);  or  that  it  was  fully  satisfied  by  the  payment  of  such  rates 
and  taxes,  or  ground  rent,  &:c.,  which  he  had  a  right  to  deduct  from 
the  rent  (q) ;  but  a  set-off  cannot  be  used  in  replevin  (r).    The  plaintiff 


(a)  Ante,  145,  168,  365. 

(b)  Ante,  680. 

(c)  Ante,  363  (z). 
(a)  Ante,  168  (u). 
(e)  Ante,  701-705. 
(/)   Ante,  632,662. 

ig)  Ante,  779;  Cole  Ejec.  155. 

{h)  Ante,  702  (or). 

(i)  Ante,  702  (s). 

{k)  Sheape  v.  Culprper,\  Lev.  255  ;  Pol- 
lock, C.  C.  Prac.  155  (4th  ed.) ;  C.  C. 
Ilules,  180,  181  ;   post,  783,  784. 

(0  Ros.  Ev.  719  (10th  cd.);  Trevillian 
V.  Pine,  11  Mod.  112;  1  Wms.  Sauiid. 
347  d,  note;   Trent  v.  Hunt,  9  Exch.   14; 


22  L.  J.,  Exch.  318. 

(m)  Ante,  394  {p). 

{n)  Whitehead  v.  Taylor,  10  A.  &  E. 
210;  2  P.  &  D.  367. 

(o)  Ante,  620-623. 

(p)  Ros.  Ev.  719  (10th  ed.). 

\q)  Ante,  433— 437;  Taylor  v.  Zamira, 
6  Taunt.  524;  Stubhs  v.  Parsons,  3  B.  &  A. 
519;  Jones  v.  Morris,  3  Exch.  742;  Ros. 
Ev.  719  (10th  ed.). 

(r)  Absalom  v.  Knight,  Bull.  N.  P.  181  J 
Barnes,  450 ;  Andrews  v.  Hancock,  1  Brod. 
&  B.  46,  47  ;  Stubbs  v.  Parsons,  3  B.  &  A. 
521. 
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may  prove  a  tender  before  the  taking  of  the  distress  of  a  sufficient  sum  Chap.  XXI. 
to  satisfy  all  the  arrears  of  rent,  or  of  the  amount  of  damaoe  done  (s)  ■  ^'^^^'  ^' 
or  a  tender  after  the  distress  taken,  but  before  the  impounding  (t),  of  all 
the  arrears  of  rent  or  the  full  amount  of  the  damage  done,  together  with 
a  sufficient  sum  for  the  costs  and  expenses  of  the  distress  {t) ;  but  a 
tender  after  the  impounding  is  too  late  (w).  What  amounts  to  an 
impounding  has  been  already  considered  (v).  He  may  prove  a  release, 
under  seal,  of  the  rent  claimed,  made  after  it  became  due  and  before 
the  distress  was  taken  (w) ;  or  that  no  rent  was  in  arrear  when  the 
distress  was  taken  (x) ;  or  that  it  was  then  barred  by  the  Statute  of  Limi- 
tations (y).  He  may  prove  that  the  distress  was  taken  for  rent  after 
sunset  and  before  sunrise  (z) ;  or  that  the  outer  door  was  unlawfully 
broken  open  to  make  the  distress  (a) ;  or  that  the  distress  was  made  off 
the  demised  premises  (b) ;  or  that  all  the  goods  replevied  and  men- 
tioned in  the  plaint  were  at  the  time  of  the  taking  exempt  from  distress 
for  the  benefit  of  trade  (c) ;  or  as  tools  or  implements  of  the  plaintiff's 
trade  (^);  or  as  things  in  actual  use  when  the  distress  was  taken  (e); 
or  beasts  of  the  plough  or  sheep,  there  being  another  sufficient  dis- 
tress on  the  premises  (/).  But  replevin  is  inapplicable  to  fixtures  (g). 
So  the  plaintiff  may  prove  that  there  had  been  a  previous  distress  for 
the  same  cause,  which  rendered  the  distress  in  question  vexatious  and 
illegal  (/i),  or  any  other  answer  to  the  distress  that  may  be  pleaded 
in  bar  and  proved  in  a  superior  court  (z).  But  the  usual  practice 
(where  the  lease  or  agreement  is  duly  stamped)  is  for  the  plaintiff  to 
produce  all  his  evidence  in  the  first  instance,  rather  than  as  evidence 
in  reply. 

The  judgment  in  replevin  in  ordinary  cases,  whether  for  plaintiff  or  The  Judgment 
defendant,  is  in  the  usual  form,  as  in  other  actions  (j).  Cases '"'*'^^ 

But  "  where  the  distress  is  for  rent,  and  the  defendant  succeeds  in  c.  C.  Rule, 
the  action,  if  the  defendant  requires  it,  the  iudoe  shall,  if  the  cause  be  1  so.  Judgment 

•     -I       .  ,  .  '  J       a  '  for  Defendant 

tried  without  a  jury,  and  the  jury  shall,  if  the  cause  be  tried  with  a  on  Distress  for 

jury,  find  the  value  of  the  goods  distrained  ;  and  if  the  value  be  less  "■ 

than  the  amount  of  rent  in  arrear,  judgment  shall  be  given  for  the 

amount  of  such  value ;  but  if  the  amount  of  the  rent  in  arrear  be  less 

than  the  value  so  found,  judgment  shall  be  given  for  the  amount  of 

such  rent;  and  such  judgment  may  be  enforced  in  the  same  manner 

as  any  other  judgment  of  the  court"  (k). 

(s)  Ante,  360,  741  (d).  (d)  Ante,  386,  743. 

(O  Ante,  360,  742  (/).  (e)  Ante,  386,  743. 

(u)  Ante,  742  (g).  (/)  Ante,  381,  744. 

(v)  Ante,  361,  362.  {g)  Niblct  v.  Smith,  4  T.  K.  504  ;  ante, 

{w)  Ante,  661.  378—380,  742. 

(x)  Ros.  Ev.  719  (10th  ed.).  {h)  Ante,  488,  744. 

(y)  3  6c  4  Will.  4,  c.   27,  s.  42;   Cole           (i)  Post,  Sect.  4. 

Ejec.  27,  28.  {j)  C.  C.  Rule,  179,  form  No.  45  in  the 

(z)  Ante,  389,  742.  schedule  to  those  Rules, 

(o)  Ante,  395—397,  742.  (k)  C.  C.  Rule,  180;  see  form  of  such 

{b)  Ante,  391—393,  742.  judgment,  post,  Chap.  XXX. 
(c)  Ante,  384—386,  743. 
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:.  C.  Rule, 

81.  Judgment 
or  Defendant 
in  Distress  for 
3amage 
•"easant. 


execution. 


Appeal. 


"Where  the  distress  is  for  damage  feasance,  and  the  defendant  is 
entitled  to  judgment  for  a  return,  if  the  plaintiff  require,  the  judge 
shall,  if  the  cause  be  tried  without  a  jury,  and  the  jury  shall,  if  the 
cause  be  tried  with  a  jury,  find  the  amount  of  damage  sustained  by 
the  defendant;  and  judgment  shall  then  be  given  in  favour  of  the 
defendant,  in  the  alternative,  for  a  return,  or  for  the  amount  of  the 
damage  so  found"  (A). 

A  judgment  for  either  party  in  replevin  is  enforced  in  the  same 
manner  as  in  other  actions  {I). 

Either  party  to  an  action  of  replevin,  "  where  the  amount  of  rent 
or  damage  exceeds  twenty  pounds"  (/w),  who  is  dissatisfied  with  the 
determination  or  direction  of  the  said  court,  "  in  point  of  law,  or  upon 
the  admission  or  rejection  of  any  evidence"  (but  not  on  any  question 
of  fact),  may  appeal  from  the  same  to  any  of  the  superior  courts  of 
common  law  at  Westminster,  upon  the  same  terms  and  conditions, 
and  in  like  manner  as  in  other  actions  («). 


9  &•  20  Vict. 
.  108,  s.  65. 
urisdiction  of 
uperiorCourts 
1  Replevin. 

ecnrity  to  he 
ivcii  by  tlie 
Replevisor. 


ondition 
lereof. 


[ot  optional 
)  sue  ill  a  Su- 
crior  Court, 
Kce))t  in  cer- 
tin  Cases. 


Sect.  4. — Action  of  Replevin  commenced  in  a  Superior  Court. 

By  19  &  20  Vict.  c.  108,  s.  65,  "an  action  of  replevin  may  be 
commenced  in  any  superior  court  in  the  form  applicable  to  personal 
actions  therein,  and  such  court  shall  have  power  to  hear  and  deter- 
mine the  same  ;  and  if  the  replevisor  shall  wish  to  commence  proceed- 
ings in  any  superior  court,  he  shall,  at  the  time  of  replevying,  give 
security,  to  be  approved  by  the  registrar,  for  such  an  amount  as  such 
registrar  shall  deem  sufficient  to  cover  the  alleged  rent  or  damage  in 
respect  of  which  the  distress  shall  have  been  made,  and  the  probable 
costs  of  the  cause  in  a  superior  court,  conditioned  to  commence  an 
action  of  replevin  against  the  distrainer  in  such  superior  court  as  shall 
be  named  in  the  security,  within  one  iceek  from  the  date  thereof  and 
to  prosecute  such  action,  with  effect  (o),  and  without  delay  (j)) ;  and, 
unless  judgment  therein  be  obtained  by  default,  to  prove  before  such 
superior  court  that  he  had  good  ground  for  believing  either  that  the 
title  to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair  or  franchise,  was  in  question,  or  that  such  rent  or  damage 
exceeded  twenty  pounds,  and  to  make  return  of  the  goods,  if  a  return 
thereof  shall  be  adjudged." 

It  is  to  be  observed  that  it  is  not  optional  with  the  replevisor  to 
bring  the  action  of  replevin  in  a  superior  court,  except  where  the  rent 


(k)  C.  C.  Rule,  181  ;  see  form  of  such 
judgment,  post.  Chap.  XXX. 

(/)  Pollock  &  Nicol,  C.  C.  Prac.  chap.  x. 

(m)  As  a  general  rule,  the  right  to  ap- 
peal depends  upon  the  amount  of  the  plain- 
tiff's claim,  and  not  on  the  amount  for 
which  judgment  is  given;  Pollock  &  Nicol, 
C.  C.  Prac.  17*1-;  Dreesman  v.  Harris,  9 
Exch.   485;   23  L.  J.,   Exch.  210;   Miii/or 


V.  Burgess,  4  Q.  B.  655 ;  24  L.  J.,  Q.  B. 
67  ;    Vallance  v.  Nash,  2  H.  &  N.  712. 

(«)  13  &  14  Vict.  c.  61,  ss.  14,  15,  16; 
19  &  20  Vict.  c.  108,  ss.  68,  71  ;  C.  C. 
Rules,  139—150;  Pollock  &  Nicol,  C.  C. 
Prac.  chap.  xix. 

(o)  I.  e.  with  success  ;  ante,  7G0(a). 

{p)  Ante,  760  (i> 
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or  damage  claimed,  and  for  which  the  distress  was  taken,  exceeded    Chap.  xxi. 
twenty  pounds,  or  some  title,  as  above  mentioned,  is   in   question.       ^"^^^t.  4. 
And   even  in  these  excepted  cases,  the  replevisor  may  sue  in' the 
county    court,    leaving  the   defendant   to    apply   for  a    certiorari   to 
remove  the  cause  into  a  superior  court  {q). 

The  security  may  be,  either  by  bond  with  two  sufficient  sureties,  or  The  Security, 
by  a  deposit  and  memorandum  thereof.     This  has  been  fully  con- 
sidered (r). 

The  action  must  be  commenced  within  one  week  from  the  date  of  Commence- 

such   security,  excluding  the  day   of  such  date.      And   it  must   be  "".e?' °^  ^«^''°" 

,    J  ,.      .^,      rr     i  ?>  .1     .   •     ;  .  ■,  within  one 

prosecuted     with  ettect,    that  is  to  say,  with  success  (s),  and  "  without  Week. 

delay"  {t),  otherwise  the  bond  or  deposit  will  be  forfeited. 

The  action  is  commenced  by  a  common  writ  of  summons,  in  the  Writ  of  Sum- 
same  form  as  in  personal  actions,  issued  out  of  the  superior  court  '"°"^" 
named  in  the  above-mentioned  security,  without  any  indorsement  on 
it  of  the  particulars  of  the  plaintiff's  demand.  The  form  of  action 
need  not  be  mentioned  in  the  body  of  the  writ,  but  it  is  advisable  to 
introduce  it  thus  :  "  in  an  action  '  of  replevin'  at  the  suit  of,"  &c.  Or, 
instead  thereof,  a  memorandum  may  be  indorsed  on  the  writ,  as 
follows  :  "  the  plaintiff  intends  to  declare  in  replevin"  (u).  The  object 
of  this  is  to  show,  by  the  writ  itself,  that  an  action  of  replevin  was 
commenced  within  one  week,  pursuant  to  the  condition  of  the 
security. 

The  writ  must  be  served  in  like  manner  as  in  personal  actions  (x).  Service  of 
An  indorsement  of  such  service  should  be  made  within  three  days,  ^"'' 
pursuant  to  15  &;  16  Vict.  c.  76,  s.  15(?/).  ofServTce!" 

The  appearance  of  the  defendant  must  be  entered  in  like  form  and  Appearance. 
manner  as  in  other  actions  (z). 

The  declaration  may  be  delivered  or  filed  in  like  manner  as  in  other  Declaration, 
actions  (a).     The  venue  is  local,  and  must  be  laid  in  the  county  in 

'  which  the  distress  was  taken  (b).  But  where  cattle  or  goods  have 
been   taken  in  one   county,   and   afterwards   driven  or  carried  into 

1  another,  the  plaintiff  may  lay  his  venue  in  either  county  (c).  The 
place  in  which  the  distress  was  first  taken  or  afterwards  had,  is 
material,   and  must  be   accurately  stated  (c?),  because  the  right  to 

I  distrain  may  turn  on  the  place,  and  the  freehold  may  come  in  ques- 

(q)  Ante,  773.  (6)  2  Selw.  N.  P.   120S  (12th  ed.)  ;  2 

(r)   Ante,  770—773.  Chit.  Arch.  1077  (11th  ed.). 

(s)  Ante,  760  (a).  (c)    Walton  v.  Kersop,  2  Wils.  354,  255  ; 

(t)  Ante,  760(6).  Ambercrumbie   v.   Parkhurst,    2    Bos.  &    P. 

(a)  A    similar    notice    is    necessary    in  480. 

quare  impedit;  23  &  24  Vict.  c.  26.  {d)  Johnson  v.  Wollyer,  1  Stra.  507,  508  : 

{x)  1  Chit.  Arch.  196  (11th  ed.;.  Anon.,   2   xMod.    199;     IVeston  v.    Carter,    1 

(y)   Ibid.  198.  Sid.    10;    Walton   v.  Kersop,   2  Wils.  354; 

(s)   Ibid.  216  ;  2  Id.  1077.  Radkin  v.  Powell,  2  Cowp.  476  ;   Mermk  v. 

(a)   Ibid.  221;  2  Id.  1077;  see  the  form,  Blake,  6   E.  &    B.  842;  22  L.  J.,   M.   C. 

Bulleii  &  L.  PI.  228  ;  2  Chit.  PI.  646  (7tb  76. 
ed.);  post,  Chap.  XXX. 
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tion,  and  the  plaintiiT  cannot  new  assign  as.  in  trespass (e)  ;  but  the 
omission  is  not  deinnnable,  and  may  be  cured  by  pleading  over(/). 
if  necessary  the  defendant  should  apply  to  a  judge  to  have  the  defect 
amended  at  the  plaintilf's  expense,  pursuant  to  15  &  16  Vict.  c.  76, 
s.  52.  The  place  where  the  distress  was  first  taken  is  usually  stated, 
but  it  is  sufticicnt  to  mention  any  place  where  the  defendant  wrong- 
fully had  the  goods  (g).  Where  the  locus  in  quo  has  not  any 
name(/i),  it  should  be  described  by  its  abuttals,  or  some  of  them  (i), 
or  as  in  the  occupation  of  J.  S.{k).  The  day  on  which  the  distress 
was  taken  need  not  be  mentioned  (/).  The  plaintiff  may  declare  for 
several  takings,  part  at  one  day  and  place,  and  part  at  another  day 
and  place  (m).  But  no  other  cause  of  action  can  be  joined  («)•  The 
cattle  or  goods  taken  may  be  described  in  the  same  manner  as  a 
trespass  or  detinue  ;  but  "  divers  goods  and  chattels"  has  been  held 
insufticient  (o).  So  "  part  of  a  rick  of  hay"  appears  insufficient,  but 
would  be  cured  by  an  avowry  or  cognizance  (/>)•  The  value  of  the 
cattle  or  goods  taken  need  not  be  mentioned.  The  declaration 
usually  alleges  that  the  defendant  unjustly  detained  {detinuet)  the 
cattle  or  goods  against  sureties  and  pledges  until,  &c.  This  is  an 
ancient  form,  founded  on  the  principle  that  the  lord  was  entitled  to 
keep  the  distress  until  the  tenant  offered  gages  and  pledges  for  the 
rent  or  duty  in  respect  whereof  the  distress  was  taken,  but  not  after- 
wards (<]).  When  the  cattle  or  goods  have  been  eloigned,  and  conse- 
quently the  high  bailiff  could  not  deliver  them  back  to  the  plaintiff, 
the  declaration  should  be  in  the  detinet,  i.  e.,  should  allege  that  the 
defendant  still  doth  detain  the  same  against  sureties  and  pledges 
(omitting  the  "  until,  &c."),  and  claim  a  return  of  the  said  cattle  or 

goods,  or  their  value,  and /.  for  their  detention  (as  in  an  action  of 

detinue).  Where  the  declaration  is  so  framed,  the  jury  ought,  by 
their  verdict,  to  sever  the  damages,  and  find  so  much  for  the  cattle  or 
goods,  and  so  much  for  their  detention  (r).  The  damages  laid,  where 
the  goods  have  been  re-delivered  to  the  plaintiff,  should  be  sufficient 
to  cover  the  expenses  of  the  replevy  (say  10/.) ;  but  there  is  no  harm 
in  claiming  too  much ;    and  where  the  goods   have   not  been  re- 


(e)  Ante,  785  (i)  ;  Cocldey  v.  Pagrave, 
Freeni.  238. 

(/)  Bullijthorpe  v.  Turner,  Willes,  476 ; 
Potter  V.  North,  1  Wms.  Saund.  28  b,  n.  (1); 
Fitz.  N.  B.  19  ;  Banks  v.  A,:gell,  7  A.  &  E. 
813;  3  N.  &  P.  94;  Pot  ten  v.  Bradley,  2 
Moo.  &  P.  78. 

ig)  Walton  V.  Kersop,  2  Wils.  351';  Fitz. 
N.  15.  691  ;  Bro.  Repl.  pi.  63  ;  2  Selw.  N.  P. 
1208  (12th  etl.). 

(/()  As  to  naming  a  close,  see  Brownlow 
V.  Tomlinson,  1  M.  &  G.  484;  8  Dowl.  827; 
CnrUnav.  Mills,  6  M.  &  G.  173;  llowell 
V.  riwmas,  7  C.  &  P.  342. 

(J)  North  V.  Ingnmmrlls,  9  M.  &  W.  219  ; 
1  Dowl.  N.  S.  151.     Abutting  towards,  &c. 


i 

is  inaccurate  ;  Lempriere  v.  Humphreys,  3 
A.  &  E.  181  ;  4  N.  &  M.  638. 

(/c)  Potten  V.  Bradley,  2  Moo.  &  P.  78. 

(/)  15  &  16  Vict.  c.  76,  s.  49  ;  Bullen  & 
L.  PI.  229. 

(?h)  Fitz.  N.  B.  68  ;  Bac.  Abr.  tit.  Re. 
plevin,  (II)  ;   BuHen  &  L.  PI.  229. 

{n)  Ante,  765. 

(o)  Pope  V.  Tillman,  7  Taunt.  642;  I 
Moo.  388. 

{p)  Banks  V.  Augell,  7  A.  &  E.  843;  8 
N.  &  P.  94. 

(7)  Evans  v.  Brander,  2  II.  Blac.  547  ; 
Wilk.  Repl.  41. 

(r)  Ash  V.  Wood,  Cro.  Eliz.  59. 
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delivered  to  the  plaintiff,  the  sum  claimed  may  as  well  be  sufficient  to    Chap.  XXI. 
cover  the  utmost  value  of  the  cattle  or  goods,  and  of  the  damaoes  for       ^^'^^•'*- 
detention,  &;c. 

The  declaration  should  be  indorsed  with  a  notice,  in  the  usual  form,  Notice  to 
requiring  the  defendant  to  plead  within  eight  days,  otherwise  judg-  P'*^'*'^- 
ment.     If  the  defendant  appear,  the  declaration  must  be  delivered  to  Delivery  or 
his  attorney,  as  in  other  actions;  or  to  himself,  if  he  appear  in  person.  fiS"*^  ^*"''^'*" 
But  where  he  does  not  appear,  the  declaration  may  be  filed  at  the 
master's  office,  immediately  after  the  time  has  elapsed  for  appearino-, 
in  like  manner  as  in  other  actions ;  and  it  seems  that  no  notice  of 
such  filing  need  be  given  unless  specially  ordered  by  the  court  or  a 
judge  (s). 

If  the  plaintiff  do  not  declare  before  the  end  of  the  term  next  after  Demand  of 
the  writ  was  returnable  ( i,  e.,  the  time  limited  for  appearance  after  the  J^'-''^^'»'"»''""- 
service  thereof),  and  the  defendant  has  entered  an  appearance  before 
the  commencement  of  such  term,  the  defendant  may,  at  any  time 
after  the  end  of  such  term,  by  a  notice  in  writing,  demand  a  declara- 
tion within  four  days,  otherwise  judgment ;  in  like  manner  as  in  per- 
sonal actions.  If  such  demand  be  served  prematurely,  the  plaintiff 
should  not  treat  it  as  a  nullity,  but  should  immediately  apply  to  a 
judge  at  chambers  to  set  it  aside  for  irregularity,  with  costs. 

The  plaintiff  may,  as  in  other  actions,  obtain  further  time  to  declare,  Further  Time 
and  he  will  not  be  compelled  to  declare  sooner  in  this  form  of  action  *°  ^'^^'^'■^• 
than  in  any  other (0-     But  unless  he  prosecutes  his  action  "without 
delay"  (u),  he  will  forfeit  his  bond  or  deposit. 

If  the  plaintiff  do  not  declare  within  four  days  after  such  demand,  Non  pros,  for 
or  within  such  further  time  as  may  be  allowed  by  order  of  a  judge,  "''^  ^'^'^'^'■'"e- 
the  defendant  may  sign  judgment  of  non  pros. 

The  common  law  judgment  of  non  pros,  in  replevin  is,  that  the  l.  Non  pros, 
defendant  shall  have  a  return  of  the  goods  {x)  with  costs  (y).     Such  La^"""""" 
judgment  is  final  (z). 

By  7  Hen.  8,  c.  4,  s.  3,  and  21  Hen.  8,  c.  19,  s.  3,  if  the  distress  2.  By  Statute 
was  for  rent,  customs,  services  or  damage  feasant,  and  the  plaintiff  is  g  3^and'2T   ' 
non-prossed,  the  defendant  is  entitled  to  his  damages  and  costs,  to  be  "''"•  8,  c.  19, 
assessed  by  a  jury  under  a  writ  of  inquiry  (a).     To  obtain  them,  after 
the  entry  of  the  judgment  of  non  pros,  on  the  roll,  follow  it  with  an 
award  of  a  writ  of  inquiry  of  damages  {b).     Then  sue  out  a  writ  of  in- 
quiry (c).     Let  it  be  executed  before  the  sheriff  and  a  jury  in  like 
manner  as  other  writs  of  inquiry  ;  and  on  the  return  thereof  sign  final 

(j)  1  Chit.  Arch.  230  (11  th  ed.).  (z)    Wright  v.   Lrtcis,  9   Dowl.    183;    2 

(0  2  Chit.  Arch.  1077  (11th  ed.);  Cra-  Chit.  Arch.  1077  (Hth  ed.). 
ven  V.  f^avasour.  5  Taunt.  35.  (a)    2    Chit.    Arch.    1077    (11th    ed.) 

(u)  Ante,  7(J0  (b).  Wright  v.  Lewis,  9  Dowl.  183. 
t     (x)  2  Chit.  Arch.  1077  (11th  ed.);   Chit.  (b)  See  the  Form,  post,  Chap.   X.XX. 

Forms,  590  (9th  ed.).  Chit.  Forms,  001  (9th  ed.). 

(y)  Ibid. ; -1  Jac.  1,0.  3  ;  Daviess.  James,  (c)  See  the   Form,  post,  Chap.  XXX. 

1  T.  R.  371.  Chit.  Forms,  G02. 
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judoment  for  the  damages  so  assessed,  with  costs  (^).  The  master 
will  afterwards  tax  the  costs  of  increase  in  the  usual  manner  (e). 

By  17  Car.  2,  c.  7,  s.  2,  "whensoever  any  plaintiff  in  replevin 
shall  be  Jionsnitcd  before  issue  joined,  in  any  suit  of  replevin  by 
plaint  or  writ  lawfully  returned,  removed  or  depending  in  any 
of  the  king's  courts  at  Westminster  (/),  the  defendant  making  a 
suggestion  in  nature  of  an  avowry  or  cognizance  for  such  rent  (/), 
to  ascertain  the  court  of  the  cause  of  the  distress,  the  court,  upon 
his  prayer,  shall  award  a  writ  to  the  sheriff  of  the  county  where 
the  distress  was  taken,  to  inquire,  by  the  oaths  of  twelve  good 
and  lawful  men  of  his  bailiwick,  touching  the  sum  in  arrear  at  the 
time  of  such  distress  taken,  and  the  value  of  the  goods  or  cattle 
distrained  ;  and  thereupon  notice  of  fifteen  days  shall  be  given  to  the 
plaintiff  or  his  attorney (^)  in  court,  of  the  sitting  of  such  inquiry; 
and  thereupon  the  sheriff  shall  inquire  of  the  truth  of  the  matters  con- 
tained in  such  writ,  by  the  oaths  of  twelve  good  and  lawful  men  of  his 
county,  and  upon  the  return  of  such  inquisition  the  defendant  shall 
have  judgment  to  recover  against  the  plaintiff  the  arrearages  of  such 
rent  (/)  in  case  the  goods  or  cattle  distrained  shall  amount  unto  that 
value ;  and  in  case  they  shall  not  amount  unto  that  value,  then  so 
much  as  the  value  of  the  said  goods  and  chattels  so  distrained  shall 
amount  unto,  together  with  his  full  costs  of  suit,  and  shall  have  execu- 
tion thereupon  by  fieri  facias  or  elegit,  or  otherwise  as  the  law  shall 
require"  ( h). 

This  statute  does  not  take  away  or  alter  the  judgment  at  common 
law ;  it  only  gives  a  further  remedy  to  the  defendant,  and  it  is  always 
in  his  option  whether  he  will  proceed  under  the  statute  or  not(i).  It 
is  often  advisable  to  do  so,  because  a  writ  of  second  deliverance  after 
it  would  be  inoperative,  the  goods  still  remaining  with  the  plain- 
tiff (A). 

Or  instead  of  executing  a  writ  of  inquiry  under  this  statute,  the 
defendant,  having  signed  judgment  of  non  pros.,  may  proceed  upon 
the  replevin  bond  against  the  plaintiff  and  his  sureties  {I). 

In  some  cases  the  court  will,  under  special  circumstances,  set  aside 
a  regular  judgment  of  non  pros.,  &c.,  and  let  in  the  plaintiff  to  declare 
upon  payment  of  costs  (m). 

By  15  &  16  Vict.  c.  76,  s.  67,  "no  formal  defence  shall  be  required 


(d)  See  the  Form,  post,  Ciiap.  XXX.; 
Chit.  Forms,  502,  G02. 

(e)  Wright  v.  Lewis,  9  Dowl.  183. 

(/)  This  act  only  applies  to  actions  of 
replevin  depending  in  one  of  the  superior 
courts  on  distresses  for  arrears  of  rent ; 
Davies  v.  James,  1  T.  R.  373,  BuUer,  J. 

(g)  Barton  v.  Hiclcey,  6  Taunt.  57;  1 
Marsh.  444. 

(/i)  See  forms  of  proceeding  under  this 
enactment;  Chit.  Forms,  G'JS  —  Hdl  (9th 
ed.).     Judgment  should  be  entered  for  a 


return;  Cooper  \.' Sherhrooke,  2  Wils.  116; 
Barnes,  127  ;  Baker  v.  Lade,  Carth.  253. 

(/)  Rees  V.  Morgan,3  T.  R.  350  ;  2  Chit 
Arch.  1079  (11th  ed.). 

(k)  Playters  v.  Sheering,  1  Vent.  64; 
Bull.  N.  P.  58  ;  Cooper  v.  Sherhroolce,  Barnes, 
427;  2  Wils.  IIG  ;  2  Chit.  Arch.  1079 
(11th  ed.). 

(/)  2  Chit.  Arch.  1079,  1091  (11th  ed.). 

{in)  Pldi/ters  v.  Sheering,  1  Vent.  64;  2 
Chit.  Arcli.  1079  (11th  ed.;. 
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in  a  plea,  or  avowry  or  cognizance,  and  it  shall  commence  as  follows,    Chap.  \.\i. 
or  to  the  like  effect :  -  ^'-^-'-  *■ 

"  The  defendant  by his  attorney  [or  in  person,  or  as  the 

case  may  be]  says  that  [he7'e  state  first  defence']" 

And  it  shall  not  be  necessary  to  state  in  a  second  or  other  plea,  or 
avowry  or  cognizance,  that  it  is  pleaded  by  leave  of  the  court  or  a 
judge,  or  according  to  the  form  of  the  statute,  or  to  that  effect ;  but 
every  such  plea,  avowry  or  cognizance,  shall  be  written  in  a  separate 
paragraph  and  numbered,  and  shall  commence  as  follows,  or  to  the 
like  effect : — ■ 

"  And  for  a  second  [&c.]  plea,  the  defendant  says,  that  \liere 
state  second  ^c.  defence]  ;" 

Or  if  pleaded  to  part  only,  then  as  follows,  or  to  the  like  effect :  — 
"  And  for  a  second  [&:c.]  plea  to  [stating  to  what  it  is  pleaded] 
the  defendant  says  that,"  &c. 

And  no  formal  conclusion  shall  be  necessary  to  any  plea,  avowry, 
cognizance  or  subsequent  pleading. 

It  is  generally  better  to  say,  "and  for  a  farther  plea,"  &c.,  rather 
than  "  and  for  a  [second,  &c.]  plea;"  because  a  judge  sometimes  dis- 
allows some  of  the  proposed  pleas. 

The  defendant  in  replevin  cannot  plead  several  pleas,  avowries  or  Leave  to  plead 
cognizances,  without  leave  of  a  judge,  to  be  obtained  in  like  manner  ter^s7^ 
as  in  other  actions  {q).     Sometimes  the  judge  directs  the  application 
to  be  made  to  the  court  (r).     Two  avowries,  one  stating  the  locus  in 
quo  in  A.,  and  the  other  stating  it  in  B.,  are  allowable  (r).    Avowries,  Amendment 
and  cognizances  may  be  amended,  when  necessary,  in  hke  manner  as  °^^  vownes, 
other  pleadings  (s). 

The  defendant  may  plead  that  he  did  not  take  the  cattle  or  goods  PleaofNon 
as  alleged  {t).  This  is  the  general  issue  in  replevin  (m).  It  does  not  ^'^^"  ' 
put  in  issue  the  plaintiff's  property  {x).  But  it  throws  on  the  plaintiff 
the  onus  of  proving  that  the  defendant  by  himself,  or  his  authorized 
agent  in  that  behalf,  took  or  had  the  cattle  in  the  place  in  which,  ^"c, 
mentioned  in  the  declaration  (?/).  The  place  is  material  (;r).  When 
an  illegal  distress  has  been  made  which  the  landlord  has  not  autho- 
rized (a),  this  is  the  proper  plea  under  which  his  liability  may  be 
disputed.  But  if  the  defendant  succeed  under  this  plea  only,  he  is 
not  thereupon  entitled  to  a  return  of  the  cattle  or  goods,  nor  to  any 
damages (Z>).     He  is,  however,  entitled  to  his  costs  of  defence.     In 

(?)  1  Chit.  Arch.  275  (11th  ed.);  2  Id.  (x)  Dover  v.    RawUn^s,    2    Moo.    &    R. 

1079.  ,544;   Ros.  Ev.  715  (lo'th  ed.);    Bac.  Abr. 

(r)  Evans  v.  Davies,  8  A.  &   E.  362;  3  tit.  Replevin,  (\)  ;  Gilb.  Dii.tr.  141). 

N.&P.  4G4.  (y)  Ros.   Ev.  714  (10th   ed.; ;   2  Selw. 

(*)  Prior  V.   Buckingham,   8   Moo.  584;  N.  P.  120!)  ( 12th  ed.). 

1  Chit.  Arch.  296  (11th  ed.);  2  Id.  1079.  (z)  Ante,  785  (r/) ;  post,  790  (/). 

(/)  See  the  Form,  Biillen  &  L.  PI.  4(J3  ;  (a)  Ante.  393,  740. 

post.  Chap.  XXX.  {b)  Bullytlwrpe  v.   Turner,  Willes,  475; 

(«)  Ros.    Ev.    714  (10th   ed.)  ;    2  Sclw.  Barnes,  35'.-5  ;    Bull.   N.    P.    5.3,    S.  C;    I, 

N.  P.  1210  (12th  ed.).  Wms.  Saund.  347,  n.  (1). 
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replevin  against  a  landlord  and  his  bailiff,  where  the  landlord  only 
pleads  non  cepit,  and  the  bailiff  makes  cognizance,  and  succeeds,  the 
latter  shall  not  have  judgment  for  a  return,  because  his  cognizance  is 
changed  into  a  mere  justification  by  the  landlord's  plea  (c).  Some- 
times non  cepit  is  pleaded  "  by  statute"  (d). 

The  defendant  may  plead  that  he  took  the  cattle  or  goods  in 
another  place  (specifying  it)  than  that  mentioned  in  the  declaration; 
to  which  may  be  added  an  avowry  that  he  so  took  them  for  rent,  or 
for  damage  feasant,  as  the  case  may  be  (e).  Such  avowry  is  merely 
in  the  nature  of  a  suggestion  to  entitle  the  defendant  to  a  return  of 
the  cattle  or  goods,  and  cannot  be  traversed  by  the  plaintiff,  who 
must  either  take  issue  as  to  the  place  in  which.  Sec.  (which  is  the 
material  part  of  the  plea),  or  amend  his  declaration  (/).  If  he  take 
issue  as  to  the  place  in  which,  &c.,  he  may  be  nonsuited  upon  proof 
that  the  goods  were  taken  at  the  place  mentioned  in  the  plea  (g). 

The  defendant  may  plead  that  the  cattle  or  goods  belonged  to  him, 
or  to  a  stranger,  and  not  to  the  plaintiff  as  alleged  (A).  If  such  plea 
be  found  for  the  defendant,  he  will  be  entitled  to  a  return  of  the  goods 
without  any  avowry  (^).     The  issue  on  this  plea  is  distributable  {k). 

The  defendant  may  plead  simply  that  the  cattle  or  goods  were  not 
the  plaintiff's  as  alleged;  but  if  such  plea  be  found  for  the  defendant, 
he  will  not  be  entitled  to  judgment  for  a  return,  but  only  for  his  costs. 
So  this  plea  is  seldom,  if  ever,  pleaded  in  replevin. 

The  defendant  may  plead  that  the  cause  of  action  did  not  accrue 
within  six  years  (Z). 

It  seems  that  where  the  action  is  misconceived,  and  replevin  is  not 
maintainable,  the  defendant  should  plead  not  guilty,  and  that  the 
objection  cannot  be  taken  under  a  plea  of  non  cepit  (ni).  In  some 
cases  the  defendant  may  plead  not  guilty  "  by  statute,"  and  give  any 
special  matter  of  defence  in  evidence ;  as  in  the  case  of  a  distress  for 
poor  rates  (n),  or  for  sewers  rates  (o).  So  a  constable  acting  under 
the  Municipal  Corporation  Act  is  so  protected  (p). 

The  defendant  may  by  a  plea  in  bar  justify  the  taking  of  the 
distress    without   making   any   avowry    or   cognizance ;    but  this  is 


(c)  Bac.  Abr.  tit.  Replevin,  (I). 

(d)  Mellor  V.  Leather,  1  E.  &  B.  619; 
22  L.  J.,  M.C.  70. 

(e)  See  the  Forms,  post,  Chap.  XXX. 
(/)  Ation.,   1   Vent.  127  ;   Foot's  case,  1 

Salk.  93 ;  A11071.,  1  Salk.  94 ;  Hele  v.  Foot, 
Carth.  139;  Cross  v.  Bilson,  6  Mod.  102; 
fValts  V.  Hegdcn,  Cro.  Eliz.  372;  Bully- 
thorpe  V.  Turner,  Willcs,  475  ;  Barnes,  353  ; 
Bull.  N.  P.  53,  S.C;  1  Wms.  Saund.  347, 
n.  (1). 

(§■)  Johnson  v.  Wollycr,  1  Stra.  507; 
Anon.,  2  Mod.  199. 

(/()  See  the  Form,  post.  Chap.  XXX. 

(0  Com.  Dig.  tit.  Pleader,  (3  K  13); 
Butcher  v.  Porter,  Carth.  243  j  1  Salk.  94  ; 


Presgrave  v.  Saunders,  6  Mod.  81  ;  1  Salk. 

5  ;    H'ildman  v.  Norton,  1  Vent.  249  ;    fRld- 
mail  V.  North,  2  Lev.  92 ;   Crosse  v.  Bilson, 

6  Mod,  103  ;  Parker  v.  Metier,  1  Ld.  Raym. 
217. 

{k)  Com.  Dig.  tit.  Pleader,  (3  K  12); 
Ros.  Ev.  715  (10th  ed.). 

{D  21  Jac.  1,  c.  16,  s,  3;  2  Selw.  N.  P. 
1210  (12th  ed.). 

{m}  Mellor  v.  Leather,  1  E.  &  B.  624. 

(h)  43  Eliz.  c.  2,  s.  19  ;  1  Wms.  Saund. 
347  c,  (n.). 

(o)  23  Hen.  8,  c.  5,  s.  11.  * 

{/>)  5  Sl  6  Will.  4,  c.  76,  ss.  76,  133; 
Mellor  V.  Leather,  1  E.  &  B.  619, 
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unusual,  because  a  verdict  in  his  favour  on  such  plea  would  only    Chap.  XXI. 
entitle  him  to   costs,   but  not  to   a  judgment  for  a   return,   or   for       ^'^^'^•^' 
damages  {q).     There    are,    however,    many    instances   in    which    tlie 
defendant  in  replevin  cannot  avow,  but  can  only  plead  a  justification 
of  the  taking,  in  which  cases  he  is  not  to  pray  a  return  (r). 

The  defendant  may  avow  or  make  cognizance  for  rent,  or  for  any  Avowry  or 
other  cause  which  will  justify  the  distress,  and  entitle  him  to  a  return  ^^S'>'za»ce. 
of  the  cattle  or  goods  taken  (s).     The  technical  difference  between  an  Distinction 
avowry  and  a  cognizance  is  this  :    where  the  action  is  against  the  ^'''*^*^"  ''"-■™- 
principal  or  landlord,  he  avoios  taking  the  distress  in  his  own  right; 
where  it  is  against  the  bailiff  or  servant,  he  makes  cognizance,  i.  e., 
acknowledges  the  taking  in  right  of  the  principal  or  landlord  ;   where 
it  is  against  both,  the  landlord  avows  and  the  bailiff  makes  cogni- 
zance (0-     An  avowry  or  cognizance  is  in  the  nature  of  a  declaration  Both  in  the 
to  which  the  plaintiff  must  demur  or  plead  in  bar  by  way  of  traverse  oedarat'fon. 
or  in  confession  and  avoidance.     It  not  only  justifies  the  distress,  but 
shows  that  the  defendant  is  entitled  to  judgment  for  a  return  of  the 
cattle  or  goods.     It  ought  to  show  sufiicient  matter  to  entitle  the 
defendant  to  a  return,  and  should  therefore  make  a  good  title  in  omni- 
bus (u).     If  the  plaintiff  alleges  a  taking  in  two  places,  it  is  not  suffi- 
cient to  avow  as  to  one  only  (.r).     So  if  the  declaration  be  for  taking 
goods,  chattels  and  beasts,  and  the  avowry  is  confined  to  the  taking 
of  beasts  only,  it  is  bad  on  demurrer  (?/).     To  obtain  judgment  for  a 
return,   the   defendant   must  either  plead   property  in  himself  or  a 
stranger  (z) ;  or  he  must  avow  or  make  cognizance.     A  mere  plea  of 
justification,  not  by  way  of  avowry  or  cognizance,  if  found   for  the 
defendant,  will  not  entitle  him  to  judgment   for   a   return  (a).     In 
replevin  against  the  master  and  his  bailiff,  if  the  former  pleads  only 
non  cepit,  the  latter  shall  not,  under  a  cognizance,  have  judgment  for 
a  return,  for  by  the  master's  plea  it  is  changed  into  a  mere  justifica- 
tion (b).     An  avowry  or  cognizance  admits  the  plaintiff's  property,  but 
if  the  plea  in  bar  shows  the  property  to  be  in  another,  the  action 
cannot  be  maintained  (c). 

The   defendant  may  avow   or   make  cognizance  for  another  and  The  Avowry 
different  cause  to  that  for  which  the  distress  was  taken,  notvvithstand-  ^ayTrfor"*^*^ 
ino;  a  written  notice  was  then  g-iven  stating  inaccurately  the  cause  for  another  Ca 

f-   1       1         ,•  IP  J-   X      ■      f  than  that  a;,- 

which  the  distress  was  taken :    for  a  man  may  distrani  lor  one  cause  sig„ed  when 

the  Distress 

(q)  Morrell  v.  Martin,  3  M.  &  G.  581  ;  Wms.   Saund.   285,  n.  (3);  2  Selw.  N.  P.   was  taken. 

Aylesburij    V.   Harvey,    3    Lev.    204;    Lev.  1210  (12th  ed.). 
Entr.  152  ;  Com.  I>ig.nx..  Pleader,  (_Z  K  12).  {x)   Weeks  v.  Speed,  1  Salk.  94. 

(r)  Gilb.  Ilepl.  132.  (»/)  Hunt  v.  Braines,  4  Mod.  402. 

(s)  See    Forms,    Bullen   &    L.    PL   464,  (z)  As  ante,  790. 

465;  post.  Chap.  XXX.  («)  Com.    Dif^.    tit.   Pleader,  (3    K   12); 

(/)  Wilk.  Repl.   51;   Roskruge  v.  Caddy,  Ji/lesbiiry  v.  Harvey,  3  Lev.  204. 
7  Exch.  840  ;  22  L.  J.,  Exch.  16.  (0)  Bac.  Abr.  tit  Replevin,  (I). 

(«)   Goodman  v.  Aylin,  Yelv.  148 ;  Mat-  (c)    Clarke    v.    Davis,    7    Taunt.    72;    2 

thews  v.   Cary,  Garth.  74  ;   1   Salk.  107  ;  2  Marsh.  386. 
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:hap.  XXI.    and  afterwards  avow  or  iustitV  for  another  (cT).     If  he  was  lecrallv 
"•  entitled  to  distrain,  that  is  sufficient,  notwithstanding  he  assigned  a 

wrong  cause  of  distress  at  the  time :  the  question  is,  whether  he  had 
a  legal  justification  for  w  hat  he  did,  not  for  what  he  said  (e).     There- 
fore if  he  distrained  for  rent,  he  may  avow  for  heriot  service  (/).      If 
he  distrained  in  his  own  name  as  for  rent  due  to  himself,  and  gave  a 
written  notice  of  such  distress,  he  may  nevertheless  make  cognizance 
as  bailift'  of  a  third  person  from  whom  he  had  sufficient  express  or 
implied  authority  to  distrain  on  his  behalf  (^r).     So  where  a  distress  is 
made  as   for  rent  due   to   A.,  it  may   be  justified  as  for  rent  due 
to  B.  (h). 
Hen.8.c.i9,       Under  21  Hen.  8,  c.  19,  s.  2,  the  lord  of  a  manor  or  the  owner  of 
CosnizaDce    ^  fi-echold  rent,  or  his  bailitf,  may  avow  or  make  cognizance  for  a 
r  Quit  Rents,  distress  "  within  his  fee  or  seignon,',"  urithout  naming  the  tenant  or 
person  liable  to  the  payment  thereof.     But  the  title  of  the  person  by 
whom  or  on  whose  behalf  the  distress  was  made  must  be  shown  (i). 
Geo.2, C.19.       By   11    Geo.  2,  c.  19,  s.  22,  after  reciting,  that  "whereas  great 
Codu^'m^    difficulties  often  arise  in  making  avowries  or  conuzance  upon  dis- 
:  Rent ;  tresses  for  Rent,  Quit-rents,  Reliefs,  Heriots  and  other  Services :"  it  is 

enacted,  "  That  it  shall  and  may  be  lawful  to  and  for  all  defendants 
in  replevin  to  avow  or  make  conuzance  generally,  that  the  plaintiff  in 
replevin  or  other  tenant  of  the  lands  and  tenements  whereon  such  dis- 
tress was  made,  enjoved  the  same  under  a  Grant  or  Demise  at  such  a 
certain  rent,  during  the  time  wherein  the  rent  distrained  for  incurred, 
for  Services,  which  rent  was  then  and  still  remains  due;  Or,  that  the  Place  where 
■'•  the  Distress  was  taken  was  parcel  of  such  certain  tenements  held  of 

such   honour,    lordship    or   manor,   for  which   tenements   the   Rent, 
Relief,  Heriot  or  other  Service  distrained  for  was  at  the  time  of  such 
thoutspe-      distress,  and  still  remains  due;  without  further  setting  forth  the  Grant, 
thrife^Tule    Tenure,  Demise  or  Title  of  such    landlord   or   landlords,   lessor  or 
■•  lessors,  owner  or  owners   of  such  manor;  any  law  or  usage  to  the 

contrary  notwithstanding  {k) ;  and  if  the  plaintiff  or  plaintiffs  in  such 
action  shall  become  nonsuit,  discontinue  his,  her  or  their  action,  or 
have  judgment  given  against  him,  her  or  them,  the  defendant  or  de- 
fendants in  such  replevin  shall  recover  double  costs  of  suit"(/). 
heniaappli-        The  defendant  may  avow  in  the  general  manner  allowed  by  this 


ble. 


{d)  3  Co.  R.26a;  BolLN.  P.oo;  Gwin-  (A)   Wootley  v.  Gregory,  2  Y.  6c  J.  536; 

mett  Y.  PhUlipi,  3  T.  R.  643  ;   Crowlher  v.  cited  9  Exch.  20. 

Ram*bott<m,  7  T.  R.  654,  65S ;   Etherton   v.  (i>  Banks  v.  Angell,  7  A.  Sc  E.  843;  S 

Pof^Uwell,  1    East,   142  ;    Wootley  v.  Gre-  N.  &  P.  94. 

gory,   2  Y.  &  J.  536;    Treat  v.  Hunt,    9  (k)  See  the  Forms,  post.  Chap.  XXX; 

Eich.  14;  22  L.  J.,  Exch.  318.  BuUen  &   L.   PI.  464;    Chit.  Forms,  600 

(?)  Per  Martin,  B.,  in  Trent  v.  Hunt,  9  (9th  ed.). 

Exch.  16;  ante,  763.  (/)  Now  in  lieu  of  such  double  costs,  a 

(/)  Per  Lord  Kenvon,  C.  J^  in  Croic-  full    and   reasonable    indemnity    as   to   all 

ther  V.  Ranubcttom,  7  T.  R.  658.  costs,  charges  and  expenses  ;  5  &  6  \  ict. 

Ig)  Trent  v.  Hunt,  9  Exch.  14  ;  22  L.  J.,  c.  97,  s.  2. 
Exch.  318. 


I 


i' 


REPLEVIN.  793 

act,  whether  the  plaintiff  be  tenant  or  not,  for  the  words  of  the  statute  Ch*?.  xxl 
are  in  the  disjunctive,  "  plaintiff  in  repledn  or  other  traiant."  But  Si,ct.  4. 
the  eoactment  does  not  apply  to  an  avowry  where  the  defendant  had 
no  reversion  («) ;  nor  does  it  extend  to  avowries  or  cognizance  for 
rent-chaiges  («) ;  nor  to  an  avowTy  for  a  heriot  by  custom  (o) ;  but 
•nly  to  reservations  in  the  nature  of  "  services."  An  avowrv  for  a 
joit-charge  must  therefore  state  a  seisin  in  fee  of  the  f)er&on  who 
created  it,  and  deduce  the  title  link  by  link  to  the  person  by  whom 
or  on  whose  behalf  the  distress  was  made  [p).  And  if  the  rent-charge 
was  created  before  4  Ann.  c.  16,  it  seems  that  an  attornment  of  the 
tenant  on  the  occasion  of  each  transfer  most  be  shown  (o),  except 
where  the  transfer  was  made  by  will,  or  by  a  conveyance  operatinsr 
under  the  Statute  of  Uses,  in  which  cases  no  attornment  was  necessary 
before  or  since  the  statute  of  Anne  (r).  >'o  demand  of  the  amount 
due  need  be  alleged,  the  distress  itself  being  a  sufficient  demand  (*). 
In  an  avowry  under  the  statute  the  defendant  must  show  a  privity 
existing  between  himself  and  the  tenant  on  the  land ;  and  where  the 
defendant  avowed  that  certain  persons  to  the  defendant  unknown 
held  the  close  as  tenants  to  the  defendant,  under  a  demise  from  A.  to 
B.  for  a  term  unexpired,  and  that  the  interest  of  B.  in  the  term  had 
Tested  in  these  persons  unknown,  and  that  the  rent  was  in  arrear  to 
the  defendant;  it  was  held,  that  the  avowry  was  not  good  under  21 
Ht^-  8,  c-  19,  nor  under  11  Geo.  2,  c  19  {t).     The  latter  statute  was 

;.::e  for  the  benefit  of  landlords,  so  that  after  the  tenant  had  enjoyed 
the  land,  he  should  not  be  allowed  to  pry  into  the  lessor's  title: 
the  terms  of  the  contract  must,  however,  be  truly  stated  in  the 
avowni"  (m). 

Where,  in  an  avowry  for  rent,  it  turned  out  that  less  rent  was  due  ADegatjoo  of 
than  was  avowed  for,  Lord  Ellenborough  stated  that  there  had  been  jtemiae. 
no  case  since  the  statute  11  Geo.  2,  c.  19,  s.  22,  in  which  the  avowant 
had  not  been  holden  to  be  entitied  to  recover  for  so  much  rent  as  w^is 
due :  and  therefore  where  the  defendant  in  replevin  avowed  for  two 
years  and  a  quarter's  rent,  and  proved  a  tenancy  for  two  years  only, 
he  had  a  juds^ment  pro  rata(x):  so  where  the  defendant  avowed  for 
half  a  year's  rent,  he  had  judgment  for  a  quarter  only,  which  was 

(■)  Phmtk  T.  Digge*,  2  Doir.  &  CI.  ISO.  4  M.  &  P.  S4*  .  PixJ^on  r.  SfttUr,  S  Kxrh. 

(■)  Bmlfit  T.  Ctarte,  2  B.  &  P.,  X.  R,  ISS;  3  Chit.  PL  S05  cTth  ed.V                                              • 

£0;    Limimm  x.  C*Uim*,    Willes,  429  ;    The  (f )   n^rrt  v.  Hit  Demm  rf  Si.  PamTt  (ia 

XMMufn-  OdmI  CauT.  A'orru,  7  T.  R.  dOO;  error),  14  Q.  B.  909,  9SS;  IS  L.  J^  a  Bw 


Cp.  t. CmmtH,  1  Bos. &  P.  21S:  ^evm-  97 :  Imtg-v.Bmtiriiet^X Stza.  106;  Bradkj. 

hmm  T.  JSrver,  8  C.  &  560 ;  7  D.  &  L.  2d3  ;  S2,  3i. 

The  Lnemstertmi  CmrUtk  RmL  Ci.  v.  Oem-  (r)  Bins  t.    W^tmm,  i  IL  &  W.  2»S  ; 

<Mt,  S  E.  &  B.  9«3.                          *  GUkerlm»s.Sitkmrds{menx)r),iVL.Si'S. 

(•)   Umyd  X.   Wimbm,  S   Wik.   3S ;   see  *ii. 

Fonn   «>r  Jostificadoo   in   Trespass   far  a  («)  JTrW  v.  Jmaaerji,  Hottea,  2S. 

Heiiot  CastDm ;  Pncc  t.  Wmadhmat,  16  M.  (f )  AoAs  t.  JmgtU,  7  A.  ft  B.  S«S :  S 


&  W.  1  :  4  D.  &  L.  2S6;  1  Exdu  559;  S       N.  &  P.  9*. 
Esch.  616,  S.  C  ("J  SfUhmm  t.  StrmOBrng^  2  Wifc. 

(f)  Bemmpmrk  t.  Batdumtnm,  7  Bing.  178 ;  {*)  Fwrty  t.  /»*fr,  6  East,  434. 
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Allegation  of 
Authority  in  a 
Cognizance. 


Chap.  XXI.  due  (?/).  An  avowant  may  at  any  time  before  judgment  abate  his 
^^^'^■*-  own  avowry  for  part  of  the  rent  distrained  for,  but  not  after  judg- 
ment :  so  where  an  avowry  is  made  for  several  rents,  and  it  appears 
that  part  is  not  due,  yet  the  whole  avowry  shall  not  abate  (2).  But 
an  avowry  for  rent  in  arrear  for  one  year,  ending  on  the  29th  of 
September,  1851,  is  not  suj^ported  by  proof  that  no  rent  was  due  for 
the  year  ending  the  29th  of  September,  1851,  but  that  a  portion  of  the 
previous  year's  rent  was  due  (a).  Generally  an  avowry  for  part  of  a 
rent  or  penalty  is  bad,  unless  it  show  how  the  remainder  was  dis- 
char^"ed,  for  otherwise  there  might  be  another  distress  and  avowry  for 
the  residue  {h).  It  is  not  necessary  to  aver  that  the  rent  still  remains 
due  (c). 

The  fact  of  being  bailiff  should  be  correctly  stated,  as  it  has  been 
decided  to  be  traversable  {d).  But  proof  of  a  subsequent  recognition 
by  the  landlord  of  a  distress  made  on  his  behalf,  is  equivalent  to 
evidence  of  a  prior  authority  (e).  A  cognizance  as  bailiff  of  an  exe- 
cutor is  proved,  by  a  distress  made  in  the  name  of  the  testator  and  by 
his  command,  but  shortly  after  his  death,  with  a  subsequent  recognition 
of  it  by  his  executor  (/"), 

The  statement  of  the  fact  of  tenancy,  and  of  the  terms  of  the 
tenancy, — both  as  to  period  of  time  and  amount  of  rent,— and  the 
description  of  the  premises,  should  be  accurate;  for  if  there  is  any 
material  variance  between  the  allegation  and  proof,  it  is  fatal,  unless 
amended  (g) ;  but  it  seldom  happens  that  any  variance  not  material 
to  the  merits  of  the  case  and  the  question  really  in  dispute  between 
the  parties,  can  safely  be  relied  on  (/*).  Where  the  defendant  avowed 
for  three  quarters'  rent  at  a  yearly  rent  of  115/.,  payable  quarterly, 
and  the  chief  contest  at  the  trial  was  whether  the  rent  was  115/.  or 
100/.  only,  and  the  jury  found  that  it  was  115/.,  but  that  it  was  pay- 
able half-yearly,  the  court  allowed  an  amendment  of  the  avowry  (i). 
If  an  assignee  of  the  reversion  of  part  of  premises  demised,  avow 
under  the  statute  1 1  Geo.  2,  c.  1 9,  for  the  entire  rent  or  for  an  im- 
proper porportion,  the  avowry  may  be  amended  at  nisi  prius,  either  by 
converting  it  into  an  avowry  at  common  law,  when  the  apportionment 
may  be  made  by  the  jury,  or  by  leaving  it  an  avowry  under  the  statute, 
and  describing  the  rent  in  tV.^,  proportionate  value (j).      The  want 


Allegation  of 
Terms  of  Te- 
nancy, &c. 


(«/)  Harrison  v.  Barnby,  5  T.  R.  248. 

(z)  Bac.  Abr.  tit.  Replevin,  {O  ;  Richurds 
V.  Cornforth,  2  Salk.  580;  5  Mod.  264; 
Comyn,  42. 

(a)  Roshruge  v.  Caddy,  7  Exch.  840;  22 
L.  J.,  Exch.  16. 

(b)  Holt  V.  Samback,  Cro.  Car.  103. 

(c)  Clar/ce  V.  Davies,  7  Taunt.  72  ;  2 
Marsh.  386. 

(rf)  Trevillian  v.  Pine,  11  Mod.  112;  1 
Salk.  107;  1  Saund.  347c,  n.  (2);  Cham- 
bers V.  Donaldson,  1 1  •  East,  65  ;  Trent  v. 
Hunt,  9   Exch.    14;    2  Selw.    N.   P.    1211 


(12th  ed.). 

{e)  Post.  802. 

if)   Whitehead   v.    Taijlor,    10    A.  St  E. 
210;  2  P.  &  D.  367. 

( g)  Knight  V.  M'Dowall,  12  A.  &  E.  438 ; 

4  P.  &  D.  168. 

(h)  15  &  16  Vict.  c.  76,  s.  222 ;   17  &  18 
Vict.  c.  125,  s.  96. 

(0    Gaylerv.  Farrant,  4  Bing.  N.  C.  286; 

5  Scott,   701  ;    6   Dowl.   426  ;    Gregory  V. 
Duff;  1 3  Q.  B.  608. 

O)  Roberts  V.  Snell,  1  M.  &  G.  577. 
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of  a  precise  allegation,  that  the  plaintiff  was  tenant  to  the  avowant,  is    Chap.  xxi. 

not  fatal,  if  it  can  otherwise  be  collected  from  the  avowry  that  he  was      -5*l^TlL_ 

so  (/f) ;  but  if  the  defendant  in  replevin  avow  in  a  contract  for  110/, 

rent,  and  prove  a  demise  at  15s,  an  acre,  amounting  to  11  H.,  it  is  a 

fatal  variance  (/)  unless  amended.    Where  an  avowry  alleged  a  demise 

by  the  avowant,  and  it  appeared  that  the  plaintiff  had  come  in  under 

three  persons  who    had   conveyed  to  the  avowant,  but  only  two  of 

them  had  executed  the  deed,  it  was  held  a  fatal  variance  (w).    Where 

in  replevin  the  defendant  avowed  for  rent  in  arrear  for  a  dwelling- 

try 

house  with  the  appurtenances,  and  it  appeared  in  evidence  that  the 
plaintiff  merely  occupied  the  upper  part  of  the  house,  and  that  the 
shop  and  yard  were  in  the  occupation  of  other  tenants ;  it  was  held  to 
be  no  variance  (n).  Again,  where  in  replevin  for  illegally  distraining 
the  plaintiff's  growing  corn  in  four  closes,  the  defendants  avowed  the 
distress  for  rent  in  arrear,  averring  that  the  plaintiff  held  the  closes  at 
and  under  a  certain  yearly  rent ;  to  which  the  plaintiff  pleaded  that 
he  did  not  hold  in  manner  and  form  as  alleged ;  proof  that  the  plain- 
tiff held  the  four  closes,  and  two  others,  at  the  rent  stated  in  the 
avowry,  was  held  no  variance  (o). 

Where  one  is  not  sole  seised,  or  has  not  sole  title  to  the  entire  rent.  Avowries  by 
he  cannot  avow  alone,  for  such  avowry  would  be  bad  :  therefore  huercsa-d!'"''^ 
parceners  must  join  in  an  avowry  or  cognizance  for  rent ;  for  they 
make  but  one  heir,  and  the  rent  is  an  entire  inheritance  (p).  Joint- 
tenants  also  should  join.  One  "tenant  in  common  cannot  avow  the 
taking  of  the  cattle  of  a  stranger  upon  the  land  damage  feasant,  with- 
out making  himself  bailiff  or  servant  to  his  companion  :  for  if  one 
were  to  distrain  without  the  other,  as  there  could  not  be  a  double 
satisfaction  for  the  same  injury,  the  other  would  have  no  remedy;  as 
to  any  supposed  hardship  in  one  denying  his  consent  to  the  other 
avowing  as  bailiff  to  him,  if  he  dislikes  his  situation  he  may  put  an 
end  to  the  tenancy  by  making  partition  {q).  An  avowry  by  one  of 
several  co-heirs  in  gavelkind,  in  his  own  right,  with  a  cognizance  as 
bailiff  of  the  other  co-heirs,  is  sufficient,  without  averring  an  authority 
to  distrain  from  the  other  co-heirs (/•).  If  in  replevin  against  two, 
they  make  several  avowries,  each  in  his  own  right,  both  avowries  will 
be  abated :  for  if  both  the  issues  should  be  found  for  the  avowants, 
the  court  could  not  give  judgment  severally  for  the  same  thing. 

An  avowry  by  a  husband  alone  in  his  own  name,  for  rent  due  in  Avowrirs  i.v 
right  of  his  wife,  is  good,  if  it  appear  upon  the  record  that  he  was  w'i'fe.'"" 
entitled  to  make  the  distress  (s) :  where,  therefore,  there  were  three 

(k)  limes  V.  Colquhon,  7  Bing.  265  ;  5  M.  (p)  Sledmmi    v.    Page,    I    Salk.    31)0  ;    5 

&  P.  63.  Mod.  141. 

(/)   Urown  V.  Sai/ce,  4  Taunt.  320.  (7)  Bac.  Abr.  tit.  Rrphvin,  (K);    Cullry 

(m)  Philpott  v.'nobbinsoii,3  B.6c  A.  104j        v.  Spcdrman,  2  II.  Blac   3,S6. 
3  M.  &  V.  320.  (r)  Lrinh  v.  Shepherd,  2  Brod.  &  B.  46 J  ; 

(n)  Page  v.  Chuck,  10  Moo.  264.  5  Moo.  2!)7. 

(0)  flargiave  v.  Shewin,  9  D.  &  R  20.  (s)  Wise  v.  Bellcnt,  Cro.  Jac.  ■M2. 
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Chap.  XXI.    avowries,  first  by  E.  W.  and  J.  T.  for  rent  due  to  them  from  the  plain- 

^^^^' "*• tiff  as  tenant  to  them;  secondly,  by  E.  W.  and  J.  T.,  in  their  own 

right,  for  rent  due  to  them  from  the  plaintiff  as  tenant  of  the  premises 
generally  ;  and  lastly,  by  E.  W.  and  J.  T.  and  Ann  his  wife,  in  right 
of  the  said  Ann  for  rent  due  to  E.  W.  and  J.  T.  and  Ann  his  wife, 
in  right  of  the  said  Ann,  from  the  plaintiff  as  tenant  to  E.  W.  and 
J.  T.  and  Ann  his  wife,  in  right  of  the  said  Ann;  it  was  held,  after 
a  declaration  in  ejectment  served  on  the  plaintiff,  on  the  demise  of 
E.  W.,  J.  T.  and  Ann  his  wife,  to  be  supported  by  evidence  of  an 
attornment  from  him  to  them  (t).     However,  an  avowry  by  husband 
and  wife  for  rent  due  to  the  wife  alone  before  the  coverture,  was  held 
to  be  good,  the  supposed  inconsistency  being  mere  matter  of  form ;  for 
the  avowry  being  for  rent  in  arrear,  to  say  that  it  was  in  arrear  to  him 
and  his  wife,  is  but  surplusage  (m).     If  there  be  a  lessee  for  years,  and 
the  reversion  descend  on  a  married  woman,  and  afterwards  the  rent  be 
in  arrear,  and  the  husband  distrain,  and  the  lessee  bring  re{)levin ;  the 
husband  ought  to  avow  in  the  name  of  himself  and  his  wife,  and  not 
in  the  name  of  himself  only,  for  the  avowry  is  to  be  made  according 
to  the  reversion,  which  is  in  the  wife  (y).     Where  husband  and  wife 
demise  the  wife's  land,  reserving    rent  to  them  and   the  heirs  and 
assigns  of  the  wife,  and  the  wife  dies  without  issue,  in  the  lifetime  of 
her  husband,  he  cannot  sue  for  the  subsequent  rent  {w).     So  where 
the  husband  lets  the  wife's  freehold  land  on  her  behalf,  and  she  dies 
in  his  lifetime,  without  issue,  he  is  not  entitled  to  distrain  for  the 
subsequent  rent  (x)  :  but  it  is  otherwise  where  the  husband  grants  a 
lease  in  his  own  name  of  the  wife's  land,  because  the  tenant  is  thereby 
estopped  from  denying  the  husband's  title  (x). 
Avowries  by  By  3  &  4  Will.  4,  c.  42,  s.  37,  executors  or  administrators  of  any 

Admhiistra-"     ^Gssor  or  landlord  may  distrain  upon  the  lands  demised  for  any  term, 
tors.  or  at  will,  for  arrears  due  to  the  lessor  or  landlord  in  his  lifetime,  as 

he  might  have  done,  even  after  the  termination  of  the  tenancy,  if  not  • 
more  than  six  months  have  elapsed,  and  the  possession  continue ; 
and  they  of  course  may  also  avow  for  such  distresses.  This  enact- 
ment is  merely  an  extension  of  the  previous  right  which  was  given 
to  personal  representatives,  by  32  Hen.  8,  c.  37,  under  which  it  was 
held,  that  where  to  a  declaration  of  replevin,  for  taking  the  plaintiff's 
goods,  the  defendant  made  cognizance  as  bailiff  of  an  executrix 
under  the  statute,  for  arrears  of  rent  incurred  in  the  lifetime  of  the 
testator ;  such  cognizance  need  not  set  out  the  title  of  the  testator,  noi" 
show  that  the  executrix  was  entitled  to  distrain  under  that  statute; 
and  that  at  all  events  it  could  not  be  objected  to  after  verdict  (y). 

(l)  Gravenor  v.  Woodhouse,  9  Moo.  H-8.  7  D.  &  R.  17. 

(m)  Bowles  v.Poore,Cvo.. )-dc.2f>Z.  (,r)   Howe   v.   Scnrrott,   4  II.  &"  N.   723; 

(«)   Bac.  Abr.  tit.  Rcplevn,,  (K).  28  L.  J.,  Exch.  325. 

(w)  Hill  V.   SaujidiiTs,    2   Hing.  112;    9  {y)  Marlin  \.  Burton,  1  Bred.  &  B.  279 ; 

Moo.  238  ;  S.  C.  (in  error),  4  B.  &  C.  529;  3  Moo.  608. 


REPLEVIN. 


"97 


Where  the  avowry  was  as  administratrix,  of  rent  to  which  the  defend-    Cuap.  XXI. 
ant  was  entitled  in  her  own  right,  she  nevertheless  had  judgment,       Sect.  4. 
that  part  respecting  the  claim  as  administratrix  being  rejected  as  sur- 
plusage (z). 

Where  a  penalty  is  annexed  to  the  non-payment  of  rent,  and  distress  Avowries  for 
given  for  it,  a  demand  must  be  alleged.  Accordinalv,  where  the  J^em  Nomine 
avowry  was  lor  rent,  and  a  nomme  poenae,  and  no  demand  was  stated, 
the  avowry  was  held  to  be  clearly  ill  for  the  nomine  poenae,  but  good 
for  the  rent;  and  the  defendant  had  a  return  for  that  (a).  However, 
where  the  issue  was  on  a  collateral  matter,  viz.  non  concessit,  though 
no  demand  of  the  nomine  poenae  was  laid,  it  was  held  to  be  cured  by 
a  verdict  (J).  An  avowry  on  a  demise  at  an  increased  rent,  for  every 
acre  of  the  land  which  should  be  converted  into  tillage,  is  supported 
by  evidence  of  a  lease  for  a  term  of  years,  with  a  covenant  to  pay  the 
increased  rent  for  every  acre  which  should  be  so  converted  "  during  a 
part  of  the  term  "  (ex.  gr.)  for  the  last  three  years  (c). 

Where  goods,  having  been  fraudulently  removed,  have  been  fol-  Avowry  or 

1  1    !•  •        1       •  1  •        1  •  1  T  1    /~i         n  -I  f\     Cognizance  for 

lowed  and  distramed  withm  thirty  days,  pursuant  to  11  (jreo.  2,  c.  19,  Rent,  after  a 
s.  1  (d),  the  avowry  or  cognizance  must  be  special  (e).      So  also  in  fraudulent  Re- 
actions of  trespass  (/).     So  where  the  distress  was  made  for  rent  on  or  for  a  Dis- 
any  cattle   or  stock   of  the  tenant  depasturing  upon  any   common  *'"^®  *^'^'^"  °" 

■'  ...  2  Common. 

appendant  or  appurtenant,  or  in  any  way  belonging  to  the  premises  Or  for  Rent 
demised,  under  11  Geo.  2,  c.  19,  s.  8  (g).     So  where  the  distress  was  within  Six 

,         „  ,  .       .  „    1  Months  after 

made  within  six  calendar  months  after  the  expu'ation  of  the  tenancy,  end  of  Te- 

pursuant  to  8  Ann.  c  14,  ss.  6,  7  (h).     So  where  the  distress  was  for  "^""^y- 
111  1        1  1    /-.  -I  1  r>  1  n  /  -v  Or  for  Double 

double  rent,  under  1 1  (jreo.  2,  c.  19,  s.  18  {i). 

The  defendant  may  avow  generally  by  virtue  of  a  warrant  to  dis- 
train for  poors'  rates,  pursuant  to  43  Eliz.  c.  2,  s.  19  (J).  But  if  he 
waives  the  short  pleading  allowed  by  the  statute,  and  shows  the 
special  matter,  he  must  state  all  facts  necessary  to  show  the  jurisdic- 
tion of  the  justices,  and  plead  all  things  sufficiently;  otherwise  it  will 
be  bad  (k). 

The  defendant  may  avow  that  the  locus  in  quo  was  his  soil  and  Avowry  for 
freehold  (without  saying  whether  he  had  an  estate  in  fee,  fee-tail  or  for  Feasant, 
life),  and  that  he  took  the  plaintiff's  cattle  because  they  were  doing  da- 
mage there;  and  this  is  the  usual  form  {I).    Or  he  may  avow  that  he  was 


Rent. 

Avowry  for 
Poors'  Rates. 


(z)  Browne  v.  Dunnery,  Hob.  208  ;  Bac. 
Abr.  tit.  Replevin,  (K). 

(a)  Howell  V. Samback,  Hob.  133  ;  Browne 
V.  Dunnenj,  Hob.  208. 

(6)  Sir  Thos.  Wentworth's  case.  Hut.  42. 

(c)  Roulson  V.  Clarke,  2  H.  Blac.  563. 

(rf)  Ante,  401. 

(e)  Ante,  402  (i)  ;  see  Form,  3  Chit.  PI. 
300  (7th  ed.). 

(/)  Williams  v.  Roberts,  7  Exch.  618; 
Thomas  v.  tfatkins,  7  Exch.  630. 

(g)  Ante,  393  ;  see  form,  3  Chit.  PI.  299 
(7th  ed.). 

(A)  Ante,  390  j    Williams  v.  Sliven,  9  Q. 


B.  14;  see  form,  3  Chit.  PI.  298  (7th  cd.). 

(i)  Ante,  558  ;  Johnston  v.  Huddlcstone, 
4  B.  6c  C.  922;  Humherstone  v.  Dubois,  10 
M.  &  W.  765;  2  Dowl.  N.  S.  506;  see 
form,  3  Chit.  PI.  301  (7th  ed.). 

(j)  Gins  v.  Datns,  2  Lutw.  1179;  cited 
3  M.  &  G.  592. 

(k)  Com.  Dig.  tit-  Pleader,  (3  K  26)  ; 
Whitley  v.  Fawcett,  Style,  12;  2  Liitw. 
1180  ;  Selbi/  v.  Bnrdnns,  3  B.  &  Adol.  2; 
Morrell  v.  Martin,  3  M.  &  G.  581. 

(/)  2  Selw.  x\.  P.  1212  (12th  od.);  War- 
burton  v.  Parke,  2  11.  &  N.  64;  Bullcu  i 
L.  PI.  408  ;  3  Chit  PI.  307  (7th  ed.). 
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Payment  into 
[^ouit. 

Payment  into 
[^ourt  as  to 
Part,  and 
\vowry  or 
[Cognizance  as 
o  the  Residue. 


Notice  to  re- 
■ly. 


Drder  for  fur- 
lier  Time. 

S'on  pros. 


seised,  without  showing  of  wliat  estate  (m) ;  but  that  he  was  possessed 
(without  deducing  title  from  the  freehold),  is  not  sufficient  (n).  When 
the  avowant  is  seised  in  right  of  his  w  ife,  that  should  be  stated  (o). 
One  tenant  in  common  cannot  avow  alone  for  taking  cattle  damage 
feasant,  but  he  ought  to  avow  in  his  own  right,  and  also  make  cogni- 
zance, as  bailiff,  of  his  companion  (p).  Where  replevin  was  of  cattle 
taken  in  A.,  and  the  defendant  avowed  the  taking  in  A.,  under  a 
demise  of  certain  premises,  of  which  B.  was  parcel,  and  because  the 
cattle  were  damage  feasant  in  B.,  he  took  them  and  drove  them 
through  A.,  in  his  way  to  the  pound ;  upon  demurrer  the  avowry  was 
held  to  be  well  pleaded  (q).  In  an  avowry  for  damage  feasant  in  a  place 
where  the  avowant  had  but  a  right  of  common,  special  damage  must 
be  alleged,  viz.,  that  the  avowant  could  not  enjoy  his  common  in  so 
ample  and  beneficial  a  manner  as  he  otherwise  might  and  would  have 
done  (r).  Generally  a  commoner  cannot  distrain  {s).  Two  avowries, 
one  stating  the  locus  in  quo  in  A.,  the  other  stating  it  in  B.,  are 
allowable  (t). 

Money  may  be  paid  into  court  by  a  defendant  in  replevin,  in  like 
manner  as  in  other  actions  (u).  But  this  is  seldom  done.  In  replevin 
for  goods  taken  in  closes  A.  and  B.,  the  defendants  may  pay  money 
into  court  as  to  the  goods  taken  in  A.  and  to  some  of  those  taken  in 
B.;  and  avow  and  make  cognizance  as  to  the  residue  taken  in  B.  (y). 
Whenever  the  defendant  can  justify  the  distress  as  to  some  of  the 
goods  only,  and  not  as  to  the  residue^  this  course  should  be  pursued  ; 
but  it  is  unnecessary  where  the  distress  was  merely  excessive ;  and  it 
would  not  avail  to  cure  the  illegality  where  two  animals  instead  of  one 
have  been  taken  for  a  heriot  (a:). 

The  defendant  may  indorse  on  his  pleas,  avowries,  or  cognizances, 
a  notice  requiring  the  plaintiff  to  reply  to  them  within  four  days,  other- 
wise judgment  :  or  such  notice  may  afterwards  be  delivered  separately, 
entitled  in  the  court  and  cause.  If  necessary  the  plaintiff  may,  in  the 
usual  manner,  obtain  a  judge's  order  for  further  time  to  reply.  After 
the  expiration  of  the  four  days,  or  of  such  further  time,  if  no  plea  in 
bar  or  other  replication  has  then  been  delivered,  the  defendant  may 
sign  judgment  of  non  pros.(?/).  Such  judgment  is  in  effect  the  same 
as  a  non  pros,  for  want  of  declaration  (2;),  and  it  may  be  either  as  at 
common  law  (followed  by  an  action  on  the  replevin  bond)  or  pursuant 


■n 


i 


(m)  Silly  V.  Dalhy,  1  Ld.  Raym.  332. 

(w)  Hawkins  v.  Ec/cles,  2  Bos.  &  P.  359  ; 
see  a  proper  form,  Bullen  &  L.  PI.  468. 

(0)  Bonner  v.  If'al/cer,  Cro.  Eliz.  S'i-l. 

(p)   Culley  V.  Spearman,  2  H.  Blac.  386. 

(7)  Ambercrombie  v.  Parkhurst,  2  Bos.  & 
P.  480. 

(r)   yVoolton  v.  Sailer,  3  Lev.  lOl. 

{s)  Ante,  582,  734. 


(0  Evans  V.  Davies,  8  A.  &  E.  362;  S 
N.  &  P.  464. 

{u)  Ante,  652,  659,  700. 

(v)  Lambert  v.  Ilepworth,  2  Q.  B.  729; 
2G.  &  D.  112. 

(x)  As  in  Price  v.  Woodhouse,  1  Exch. 
559;  3  Id.  610. 

(2/)  2  Chit.  Arch.  1079  (llth  ed.). 

{z)  Ante,  787,  788. 
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to  the  stat.  17  Car.  2,  c.  7,  s.  2,  in  cases  where  that  enactment  ap-    Chap.  xxi. 
pHes  (a). 


Sect.  4. 


If  an  avowry  or  cognizance  be  bad  in  substance,  the  plaintiff  may  Demurrer  to 
demur  to  it{b).     To  which  may  be  added  a  suegestion,  in  the  nature  'V^^y  "'" 

''  °^  '  i*«.un^   Cognizance. 

of  an  avowry  or  cognizance,  pray  mg  a  return  (c).  The  proceedings  upon 
a  demurrer  in  replevin  are  the  same  as  in  ordinary  cases  (cZ).  If  the 
Judgment  on  demurrer  be  for  the  defendant,  it  is  that  he  have  a  return 
of  the  goods  irreplevisable  (e).  But  if  the  distress  were  for  rent, 
customs,  services  or  damage  feasant,  an  inquiry  of  damages  and  costs 
is  awarded  (e).  And  upon  the  return  of  the  writ  of  inquiry  final 
judgment  is  given  to  recover  the  damages  and  costs  as  assessed  by 
the  jury,  with  costs  of  increase  assessed  by  the  court  (/).  Or,  if  the 
distress  were  for  rent,  judgment  may  be  given  for  the  defendant  pur- 
suant to  17  Car.  2,  c.  7,  s.  3  (g). 

The  plaintiff's  pleading  in  answer  to  an  avowry  or  cognizance  is  rieas  in  bar. 
called  a  plea  in  bar.     The  subsequent  pleadings  are  called  the  repli- 
cation, rejoinder,  rebutter,  surrebutter,  kc;  the  ordinary  names  of  the 
pleadings  being  thus  postponed  one  step  {h). 

The  plaintiff  may  simply  take  or  join  issue  upon  the  defendant's  Joinder  of 
avowry  or  cognizance ;  which  will  in  effect  deny  all  the  material  alle-  '^^"^' 
gations  therein  contained,  and  create  an  issue  thereon  (i).  But  "  if 
any  pleading  be  so  framed  as  to  prejudice,  embarrass  or  delay  the  fair 
trial  of  the  action,  the  opposite  party  may  apply  to  the  court  or  a 
judge  to  strike  out  or  amend  such  pleading,  and  the  court  or  any 
judge  shall  make  such  order  respecting  the  same,  and  also  respecting 
the  costs  of  the  application,  as  such  court  or  judge  shall  think  fit"  {k). 
Where  divers  material  allegations  in  an  avowry  or  cognizance,  which 
ought  not  to  be  mixed  up  in  one  general  traverse,  are  pleaded  to  by  a 
joinder  of  issue  thereon,  relief  may  be  obtained  upon  an  application 
of  the  above  nature  (l). 

The  plaintiff  may  plead  in  bar  no7i  tenuit,  which  denies  the  alleged  Non  tenuit. 
tenancy  {m).  Under  an  issue  joined  on  such  plea,  the  defendant  must 
prove  an  actual  tenancy  at  a  fixed  rent  upon  the  terms  as  stated  in 
the  avowry  or  cognizance  {n).  The  mode  of  proving  such  teriancy  is 
the  same  as  in  an  action  for  use  and  occupation  (o) ;  or  in  covenant 
or  debt  for  rent  (p).     A  counterpart  lease  is  primary  evidence  against 

(«)  Ante,  788;    see   the   Forms,   Chap.  (/i)  Com.  Dig.  t\t.  Pleader,  (3  K  IG). 

XXX.  (i)  15  &  Id  Vict.  c.  76,  ss.  77,  78,  79; 

(b)  15  &   16  Vict.  c.  76,  ss.  51,  52,  89;  see  the  Form,  post,  Chap.  XXX. 
Hunt   V.   Braines,   4   Mod.  402;    Weeks  v.  (fc)  15  &  16  Vict.  c.  76,  s.  52. 
Speed,   1   Salk.   94;   Hamberstove  v.  Dubois,  (l)   Trent  v.  Hunt,  9  Exch.  14,  21. 
lOM.&W.  765;   2  Dowl.  N.  S.  506.  (w)  See   the  form,    post.  Chap.  XXX.; 

(c)  Serres  v.  Dodd,  2  Bos.  &  P.,  N.  R.  Bullen  &  L.  PI.  4(i6. 

405.  (n)  Ilos.  Ev.   716   (10th   ed.);    I   Wms. 

{d)  2  Chit  Arch.  lOSl  (Uth  ed.).  Saund.347  c.,n.(4);  Daviesv.  Starnj,]2  A. 

{e)  Id.  1081  ;  Chit.  Forms,  605  (9th  ed.).  &  E.  506;  4  P.  Ik  D.  157;  ante,  741. 
(/)  Id.  1082.  (o)  Ante,  701. 

ig)  2  Chit.  Arch.  1082  (11th  ed.)  {p)  Ante,  648,  662. 
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the  tenant  and  all  persons  claiming  through  or  under  him  (g).  Proof 
of  payment  of  rent  to  the  defendants  as  assignees  of  the  reversion  is 
prima  facie  evidence  of  their  title,  without  proof  of  the  conveyance  to 
them  (r).  A  mere  agreement  for  a  lease  under  which  no  rent  has 
been  paid  is  not  sufficient  (s) ;  but  entry,  coupled  with  payment  of 
rent,  or  anything  tantamount  to  such  payment,  creates  an  implied 
tenancy  at  the  agreed  rent  {t).  A  mere  tenant  at  sufferance  does  not 
hold  over  at  an  agreed  rent  (m),  although  he  is  liable  in  an  action  for 
use  and  occupation  (.r) ;  but  when  he  pays  any  subsequent  rent,  or 
does  anything  tantamount  to  such  payment,  an  actual  tenancy  from 
year  to  year  at  an  agreed  rent  is  thereby  created  (y). 

Any  material  variance  between  the  tenancy  as  pleaded  and  the 
tenancy  as  proved  may  be  raised  under  this  plea  (z) ;  but  any  variance 
not  material  to  the  merits  or  to  the  real  question  between  the  parties 
will  probably  be  allowed  to  be  amended  {a).  It  is  no  variance  that 
the  plaintiff' owed  only  part  of  the  rent  avowed  for{b);  that  merely 
affects  the  amount  of  damages  recoverable  by  the  defendant.  But 
where  a  defendant  avowed  for  rent  for  one  year  ending  on  the  29th 
of  September,  1851  (which  was  not  really  due  when  the  distress  was 
taken) :  held,  that  he  could  not  recover  for  the  balance  of  rent  due 
on  the  29th  of  September,  1850,  which  had  never  been  in  dispute 
between  the  parties  (c). 

Under  this  plea  the  plaintiff"  may  prove  that  the  defendant's  title 
had  ceased  after  the  demise  mentioned  in  the  avowry  and  before  the 
time  when  the  distress  was  made  (d) ;  or  that  it  was  then  extinguished 
by  the  Statute  of  Limitations  (e) ;  or  that  the  lease  to  defendant  com-, 
prised  all  the  plaintiff's  estate,  and  left  him  no  reversion  (/).  But 
he  cannot  prove  that  his  lessor  never  had  any  title  (niZ  hahuit  in  tene- 
mentis){g),  because  a  tenant  caimot  dispute  his  landlord's  title  (A). 
Having  acquired  and  enjoyed  possession  under  a  demise  from  the 
lessor,  the  lessee  and  all  persons  claiming  through  or  under  him  are 
thereby  estopped  from  afterwards  saying  that  the  lessor  had  no  right 


iq)  Houghton  V.  Kcenig,  18  C.  B.  235; 
25  L.  J.,  C.  P.  218. 

(r)   Hitchins  v.  Thompson,  5  Exch.  50. 

(s)  Dunk  V.  Hunter,  5  B.&  A.  322;  Reg- 
nart  v.  Porter,  7  Biiig.  451;  Haytvard  v. 
Ilaswell,  6  A.  &  E.  265. 

(<)  Knight  V.  Bennett,  3  Bing.  361  ;  Cox 
V.  Bent,  5  Bing.  183  ;  Saunders  v.  Musgrave, 
6  B.  &  C.  524 ;  Lee  v.  Smith,  9  Exch.  tiG2 ; 
ante,  168. 

{u)  Jenner  v.  Clegg,  1  Moo.  &  R.  213. 

(x)  Ante,  680. 

ly)  Ante,  169. 

\z)  Ros.  Ev.  717  (10th  ed.);  Broun  v. 
Sayce,  4  Taunt.  320;  Smith  v.  Walton,  8 
Bing.  235  ;  Mallani  v.  Ardcn,  10  Bing.  299  ; 
Dnvies  v.  Stacey,  12  A.  &  E.  506  ;  4  P.  &  D. 
157. 


(a)  15  &  16  Vict.  c.  76,  s.  222  ;  17  &  18 
Vict.  c.  125,  s.  ()6;  Roberts  v.  Snell,  1  M.  & 
G.  577. 

(ft)  Forty  V.  Imher,  6  East,  434;  Cobb  v. 
Brtjan,  3  B.  &  P.  348. 

(c)  Roshruge  v.  Caddy,  7  Exch.  840;  22 
L.  J.,  Exch.  16. 

{d)  Gravenor  v.  Woodhouse,  1  Bing.  38  j 
ante,  606,  607  (rf),  741. 

(e)  Owen  v.  De  Beauvoir,  16  M.  &  W.  547; 
5  Exch.  ]66. 

(/)  Ante,  367. 

(g)  Parry  v.  House,  Holt,  N.  P.  C.  489; 
Cooper  V.  Blandy,  1  Bing.  N.  C.  46;  Hull 
V.  Butler,  10  A.  &  E.  204;  Ros.  Ev.  717, 
718  (10th  ed.). 

(/()  Cole  Ejec.  213.  '  , 
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whatever  to  dispose  of  such  possession  (A),     He  may,  however,  dis-    Cum-,  xxr. 
pute  the  avowant's  derivative  title  from  the  lessor  (i).  ^'•^^-  ^- 

An  eviction  of  the  plaintiff  before  the  rent  became  due  may  be 
proved  under  this  plea  (k). 

The  plaintiff  may  plead  riens  in  arrere  {I),  which  means  that  all  the  Riens  in  Ar- 
rent  claimed  had  been  paid  or  satisfied  before  the  distress  was  taken :  ''"^' 
if  any  part  thereof  then  remained  unpaid  and  unsatisfied,  the  verdict 
on  this  plea  should  be  for  the  defendant  for  the  amount  of  such 
part  (m).  But  the  plaintiff  may  plead  riens  in  arrere  as  to  part,  and 
a  tender  of  the  residue  before  the  distress  was  taken  (?/) ;  or  a  tender 
of  the  residue  with  expenses  before  the  impounding  (//) ;  or  the 
Statute  of  Limitations,  or  a  release,  or  any  other  valid  defence  as  to 
such  residue  {n).  Where  no  such  defence  as^to  the  residue  can  be 
pleaded  and  proved,  the  plaintiff  should,  if  possible,  pay  money  into 
court,  under  23  &  24  Vict.  c.  126,  s.  23  (o),  which,  however,  does 
not  extend  to  cognizances,  but  only  to  avowries. 

Under  a  plea  of  riens  in  arrere  the  plaintiff  may  prove  payment 
under  compulsion  to  a  superior  landlord  or  prior  incumbrancer  of  any 
sum  which  the  avowant  was  liable  to  pay,  and  which  payment  in 
construction  of  law  amounted  to  a  payment  to  him  {p).  To  an  avowry 
for  rent  a  plea  in  bar  of  payment  to  a  ground  landlord  or  other  in- 
cumbrancer amounts  to  a  plea  of  riens  in  arrere,  and  should  be  so 
pleaded  {q).  But  actual  payment,  and  not  merely  a  binding  agree- 
ment to  pay,  must  be  proved  (r).  A  payment  is  compulsory,  not- 
withstanding the  ground  landlord  has  allowed  the  plaintiff  time  to 
pay  {s).  Where  interest  on  a  mortgage  affecting  the  premises  is  paid 
with  the  avowant's  assent  the  plaintiff  may  avail  himself  of  the  pay- 
ment under  this  plea  {t).  But  it  seems  that  a  sum  which  the  lessor 
has  only  covenanted  to  allow  the  tenant  out  of  his  rent  will  not  sup- 
port a  plea  of  riens  in  arrere  as  to  such  sum;  at  all  events,  it  will  not 
alter  the  amount  of  rent  so  as  to  create  a  variance  upon  the  plea  of 
non  tenuit(M). 

Payment  of  any  rate  or  tax  which  the  tenant  was  compellable  to 
pay,  and  which  he  has  a  right  to  deduct  from  his  rent,  operates  as  a 
payment  pro  tanto  of  the  rent  {x),  and  may  be  proved  under  a  plea  of 

(//)  Cole  Ejec.  213.  Carter,  5  Bing.  406  ;   Stubbs  v.  Parsons,  3  B. 

(i)  Rogers   v.    Pitcher,    6    Taunt.    202;  &  A.  519;   Jones  v.  Morris,  3  Exch.  742; 

Brook  V.  Biggs,  2  Bing.  N.  C.  572.  18  L.  J.,  Exch.  477  ;    Ros.  Ev.  719  (lOtli 

(k)   Hopcraftv.  Keys, 9  Bing.  ()13;   Boodle  ed.);  ante,  696. 
V.  Cambell,  7  M.  &  G.  386  ;   2  D.  &  L.  66  ;  (q)  Jones  v.  Morris,  supra. 

Dilaney  v.  Fox,  1  C.  B.,  N.  S.  166  ;  2  Id.  (r)    Wheeler  v.  Branscombe,  5  Q.  B.  373. 

76S,   ante,  710.  (s)   Carter  v.  Carter,  5  Bing.  406. 

(0  See    the    form,    post.   Chap.   XXX.;  it)  Dijer  v.  Bewley,  2  Bing.  94 ;   Pope  y. 

Bulien  &  L.  PI.  466.  Biags,  9  B.  &  C.  245  ;  Johnson  v.  Jones,  9 

(m)  Cobb  V.  Bn/an,  3  B.  &  P.  348  ;  Forty  A.^&  E.  809  ;   1  P.  &  D.  651. 
V.  Imber,  6  East,  434.  («)  Davies  v.  Slacey,  12  A.  &  E.  506;  4 

(n)  See  the  form,  post,  Chap.  XXX.   '  P.  &  D.  157  ;  Mason  v.  Chambers,  Cro.  Jac. 

(o)  Post,  805.  34. 

{p)  Sapsford  V.  Fletcher,  4  T.  R.  511;  (i)  Ante,  697. 

Taylor  v.  Zamira,  6  Taunt,  524 ;   Carter  v. 
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Sect.  4. 


Defendant  not 
Bailiff. 


Hens  in  arrere  ;  or  it  may  be  specially  pleaded  (y).  But  it  should  be 
borne  in  mind  that  in  many  cases  o/ily  a  proportion  of  the  rate  or  tax 
actually  paid  can  be  deducted  from  the  rent(z).  The  plaintiti'  in 
replevin  is  I'requently  defeated  on  this  point. 

The  plaintitl'  may  plead  that  the  defendant  was  not  bailiff  as 
allec^ed  (a).  This  point  ought  not  to  be  involved  in  a  general  traverse 
or  "joinder  of  issue,"  but  it  may  be  done  if  not  objected  to  (b). 
Under  an  issue  joined  upon  the  above  plea  the  defendant  must  prove 
his  authority  to  make  the  distress,  or  facts  from  which  such  an  authority 
may  be  impUed,  and  found  by  the  jury :  or  an  authority  implied  by 
law ;  as  where  a  mortgagor  is  permitted  by  the  mortgagee  to  remain 
in  possession  of  the  mortgaged  premises  and  to  receive  the  rents,  the 
law  implies  an  authority  from  the  mortgagee  to  the  mortgagor  to 
distrain  for  such  rents  when  necessary  (c).  Proof  of  a  subsequent 
recognition  by  the  landlord  of  the  acts  done  by  the  defendant  on  his 
behalf  will  be  equivalent  to  evidence  of  a  prior  command  (<i).  A 
ratification  made  even  after  action  brought  is  sufficient  (e).  The 
maxim  being,  Omnis  ratihahitio  retrotraliitur  et  mandato  priori  aqui- 
paratur{f).  But  where  bailiffs  made  an  illegal  distress  off  the 
demised  premises,  contrary  to  express  instructions,  and  the  land- 
lord received  the  proceeds  :  held,  that  he  was  not  liable  in  trover  or 
trespass  unless  he  ratified  the  bailiffs'  acts  with  knowledge  of  their 
irregularity  ;  or  that  he  chose  without  inquiry  to  take  the  risk  upoa 
himself  and  adopt  all  their  acts  {g).-  Where  a  person  distrains  in  his 
own  name  as  for  rent  due  to  himself,  and  without  any  express  or  im- 
plied authority  from  the  landlord  to  distrain  on  his  behalf,  a  subse- 
quent ratification  by  the  landlord  will  not  be  sufficient  (A).  So  where 
\.  does  an  act  as  agent  for  B.  without  any  communication  with  C, 
C.  cannot  afterwards,  by  adopting  that  act,  make  A.  his  agent,  and 
thereby  incur  any  liability  or  take  any  benefit  under  the  act  of  A.  (i). 
An  authority  to  tenants  "  to  pay  their  rent  to  J.  S.,  whose  receipt 
shall  be  their  discharge,"  does  not  entitle  J.  S.  to  distrain,  although 
he  receives  the  rents  for  his  own  benefit  (k).  But  a  mortgagor  has 
authority  (implied  by  law)  from  the  mortgagee  to  distrain  for  rent  in 
the  mortgagee's  name  so  long  as  the  mortgagee  permits  him  to  remain 


(y)  Stuhbs  V.  Parsons,  3  B.  &  A.  516; 
ante,  435  (p);  Franklin  v.  Carter,  1  C.  B. 
750;  Taylor  v.  Evans,  1  H.  &  N.  101;  25 
L.  J.,  Exch.  269 ;  Chnnel  v.  Read,  7  Taunt. 
50. 

(?)  Ante,  435. 

(a)  See  the  form,  post,  Chap.  XXX.; 
Bullen  &  L.  PL  466. 

(b)  Trent  v.  Hunt,  9  Exch.  14,  21  ;  22 
L.  J.,  Exch.  318. 

(e)   Trent  v.  Hunt,  supra. 

Id)  Trevillian  v.  Pine,  11  Mod.  112;  1 
Wms.  Saund.  347  d  (n)  ;  Pyle  v.  Partridge, 
15  M.  &  W.  20. 

(e)  Whitehead  v.  Taylor,  10  A.  &  E.  213  ; 


2  P.  &  D.  367.  ' 

(/)  Co.Lit.207a;  258a;  Wingate, Max. 
485  ;   Broom,  Max.  380. 

{g)  Lewis  V.  Read,  13  M.  &  W.  834; 
Freeman  v.  Rasher,  13  Q.  B.  780  ;  6  D.  &  L. 
517  ;  Haseler  v.  Lemoyne,  5  C.  B.,  N.  S.  530; 
28  L.  J.,  C.  P.  103. 

(;*)  Year  Bk.  7  H.  4,  fo.  34,  pi.  1  ;  cited 
6  M.  &  G.  239,  note;  ^non.,  Godbolt,  109; 
2  Leon.  196;  Fuller  and  TrimweWs  Case,  2 
Leon.  215;   Buller's  Case,  1  Leon.  50. 

(j)  Wilson  V.  Tumman,  6  M.&  G.  236;  6 
Scott,  N.  R.  894;   1  D.  &  L.  516. 

(^k)   Ward  V.  Shew,  9  Bing.  608. 
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in  possession  or  in  receipt  of  the  rents  (Z).     When  the  distress  is  taken    Chap.  xxi. 
whilst  the  mortgagor  has  such  implied  authority,  no  subsequent  rati-       ^'^"'  "*' 
fication  by  the  mortgagee  is  necessary,  and  the  mortgagor  may  justify 
as  baihff  of  the  mortgagee,  notwithstanding  he  took  the  distress  in 
his  own  name  as  for  rent  due  to  himself  (Z). 

One  of  several  joint  tenants  has  implied  authority  to  distrain  for 
rent  on  behalf  of  himself  and  his  co-tenants  (7w).  But  a  tenant  in 
common  has  no  such  implied  authority,  and  cannot  justify  as  bailiflf 
of  his  co-tenant  without  his  authority  (/<)•  One  of  several  co-heirs 
in  gavelkind  may  distrain  for  rent  due  to  himself  and  his  co-heirs 
without  express  authority  from  them  (o).  So  may  one  of  several 
coparceners  before  partition  (p). 

A  plea  of  payment  before  the  distress  was  taken  of  the  rent  claimed  Payment, 
is  good  in  substance ;  but  in  replevin  the  more  correct  form  of  plea 
is  riens  in  arrere  {q).  The  plaintiff  must  prove  that  all  the  rent  was 
paid  before  the  distress  was  taken ;  otherwise  the  defendant  will  be 
entitled  to  a  verdict  for  so  much  as  then  remained,  and  still  con- 
tinues unpaid  (r). 

The  plaintiff  may  plead  in  bar  a  tender  of  the  rent  claimed  at  any  Tender, 
time  before  the  distress  was  taken  (s) ;  or  a  tender  of  the  rent  claimed 
and  of  the  costs  and  expenses  of  the  distress  before  the  distress  was 
impounded  (t) ;  or  riens  in  arrere  as  to  part,  and  a  tender  as  to  the 
residue  before  the  distress  was  taken  (m)  ;  or  riens  in  arrere  as  to  part, 
and  a  tender  of  the  residue  with  expenses  before  the  distress  was  im- 
pounded (u).     But  any  tender  after  the  impounding  is  too  late  (x). 

The  sum  mentioned  in  a  plea  of  tender  in  bar  to  an  avowry  or 
cognizance  need  not  be  paid  into  court  on  such  plea;  because,  if  the 
distress  were  not  rightfully  taken,  the  defendant  must  answer  the 
plaintiff  his  damages  (y).  The  action  is  not  brought  to  recover  the 
rent  or  damage  done,  but  to  try  the  validity  of  the  distress ;  and,  at 
common  law,  the  judgment  for  the  defendant  was  and  is  for  a  return 
of  the  goods  or  cattle,  and  not  for  recovery  of  the  rent,  &:c. 

A  plea  in  bar  to  an  avowry  for  rent  of  a  tender  of  \6l.  is  not  sup- 
ported by  proof  of  a  tender  of  15/.  \6s.,  though  no  more  rent  be  due 
than  the  sum  proved  to  have  been  tendered  {z).  But  probably  in 
such  case  an  amendment  of  the  plea  in  bar  would  now  be  ordered. 

(0  Trent  v.  Hunt,  9  Exch.  14;   22  L.  J.,  Chap.  XXX. 

Exch.  318.  (/)  Ante,  742,  761  ;  Evans  v.  Elliott,  5  A. 

(m)  Ante,  367.  &  E.  142;    Thomas  v.  Harries,   1    M.  &  G. 

(n)  Culley  v.  Spearman,  2  H.  Blac.  386;  695;    Tennant  v.  Field,  8  E.  &  B.  336  ;  27 

ante,  368.  L.  J.,  Q.  B.  33;  see  the  form,  post,  Chap. 

(o)  Ante,  368.  XXX. 

(p)  Ante,  368.  (u)  See  the  form,  post,  Chap.  XXX. 

(q)  Ante,  801;  Jones  v.  Morris,  3  Exch.  (j)  Ante,  742,  762. 

742;   18  L.  J.,  Exch.  477.  (y)  Bull.  N.  P.  60. 

(r)  Ante,  801  (m).  («)  John  v.  Jenkins,  1  Cr.  &  M.  227. 

(»)  Ante,  741,  761 ;  see  the  form,  post, 
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Chap.  XXI.  To  vvhom  (a)  and  in  what  manner  (Z»)  a  tender  may  be  made  has  been 
^^^^'  "*'  already  considered.  It  should  generally  be  made  in  Bank  of  England 
notes  or  cash  (not  more  than  40s.  in  silver),  which  should  be  actually 
produced.  It  should  be  made  icithout  any  condition,  so  that  the  land- 
lord may  accept  the  sum  offered,  without  prejudice  to  his  right  to 
proceed  for  more  (c).  A  tender  of  21/.  "  in  payment  of  the  last  half- 
year's  rent  due  at  Lady-day  last"  (the  amount  of  such  rent  being  dis- 
puted) is  bad  {d).  A  tender  of  a  quarter's  rent,  coupled  with  a 
demand  of  a  receipt  to  a  particular  day,  the  contest  between  the 
parties  being  whether  one  or  two  quarters'  rent  were  due,  is  not  a 
valid  tender  (e).  A  refusal  to  part  with  the  money  without  a  receipt 
renders  a  tender  bad,  because  it  imposes  a  condition  (/).  But  it  is 
otherwise  where  a  receipt  is  merely  asked  for(^),  especially  where  the 
landlord  or  his  agent  does  not  object  to  give  a  receipt,  but  refuses  to 
accept  the  sum  tendered,  as  being  insufficient  {h).  ■ 

Set-off.  A  set-ofF  cannot  be  pleaded  in  bar  to  an  avowry  or  cognizance  for 

rent,  because  the  Statutes  of  Set-ofF (i)  only  apply  where  an  action  is 
brought  to  recover  a  debt,  and   not  where  a  distress  is  made  for  rent, 
and  a  subsequent  action  of  replevin  is  brought  to  try  the  vahdity  of 
the  distress  {k). 
Release.  The  plaintiff  may  plead  in  bar  a  release  of  the  rent  before  the  dis- 

tress was  taken  (Z) ;  or  a  release  as  to  part  and  a  tender  of  the  residue 
before  the  distress  was  taken ;  or  of  such  residue  with  expenses  before 
the  distress  was  impounded  (m).  - 

Other  Pleas  in  The  plaintiff  may  plead  in  bar  any  other  matter  which  shows  that 
AvowTv  or  *^6  distress  was  wholly  illegal  as  to  all  the  goods  which  were  replevied, 
Cognizance  and  Hot  merely  irregular  or  excessive,  ex.  gr.,  that  the  distress  was 
made  for  rent  after  sunset  and  before  sunrise  (w) ;  or  that  the  outer 
door  was  broken  open  to  take  the  distress  (o) ;  or  that  a  prior  distress 
had  been  made  for  the  same  rent,  and  that  the  distress  in  question 
was  therefore  vexatious  and  illegal  (jj);  or  that  the  goods  were  taken 
off  the  demised  premises  {q) ;  or  that  the  goods  were  delivered  by  the 
plaintiff,  to  the  tenant,  or  by  the  owner  thereof  to  the  plaintiff,  to  be 

manufactured  in  the  way  of  his  trade,  and  consequently  were  not 

j 

(a)  Ante,  762.  (i)  2  Geo.  2,  c.  22,  s.  13  ;  8  Geo.  2,  c,  24, 

lb)  Ante,  362.  ss.  4,  5. 

(c)  Jennings  v.  Major,  8  C.  &  P.  61  ;  Sut-  (k)  Absalom  v.  Kiiight,  Bull.  N.  P.  181 ; 

ton  V.  Hawkins,  Id.  259;  ante,  362.  Barnes  Notes,  450;  Andrew  v.  Hancock,  1 

{(1)  Marquis  of  Hastings  v.  Thorley,  8  C.  Brod.  &  B.  46,  47  ;  Stubbs  v.  Parsons,  3  B. 

&  P.  573  ;  but  see  Bowen  v.  Owen,  11  Q.  B.  &  A.  521. 

130.  (0  Cooper  \.  Robinson,  10  M.  &  W.  694s 

.    (e)  Finch  v.  Miller,  5  C.  B.  428.  see  the  form,  post.  Chap.  XXX. 

(/)  Foord  V.  Noll,  2  Dowl.  N.  S.  617  ;  (m)  See  the  forms,  post,  Chap.  XXX. 

Laing  V.  Meander,  1  C.  &  P.  257.  (n)   Ante,  389,  742. 

ig)  Jennings  v.  Major,  8  C.  &  P.  61.  (o)  Ante,  395,  742. 

{h)  Cole  V.  Blake,  Peake,  N.  P.  C.  179;  (p)  Ante,  418,  744;    Owens  v..  Wynne,  4 

Richardson  v.  Jackson,  8  M.  &  W.  298  ;  9  E.  &  B.  579. 

Dowl.  715.  iq)  Ante,  391. 
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liable  to  distress  (r) ;  or  that  they  were  utensils  of  the  plaintiff's  trade,    Cmap.  XXl. 
and  there  was  another  sufficient  distress  on  the  demised  premises  {s) ;       ^'^*^^-  "*• 
or  that  they  were  in  actual  use  at  the  time  of  the  distress  (t) ;  or  that 
they  were  beasts  of  the  plough  or  sheep,  and  there  was  another  suf- 
ficient distress  on  the  demised  premises  (?<)•    ' 

In  replevin  for  taking  the  goods  of  the  plaintiff  in  a  house  and  close, 
the  defendant  made  separate  avowries  as  to  the  house  and  close, 
avowing  the  taking  in  each  as  for  rent  in  arrear,  in  respect  of  each ; 
to  which  avowries  the  plaintiff  pleaded  in  bar,  that  the  defendant  took 
one  joint  distress  upon  the  house  and  close  for  and  in  respect  of  the 
several  arrears  of  rent :  held,  that  the  plea  was  bad  (;r).  But  an 
avowry  or  cognizance  of  a  joint  distress  for  two  separate  rents  would 
be  bad(i/).  The  defendant  may,  however,  distrain  for  one  cause  and 
afterwards  avow  or  justify  for  another  {z).  If  he  pleads  properly  the 
question  is,  whether  he  had  a  right  to  distrain  at  all :  and  not  whether 
he  had  a  right  to  distrain  for  the  particular  cause  alleged  at  the  time 
the  distress  was  taken ;  or  which  was  stated  in  the  notice  of  distress 
then  served,  but  he  may  fail  by  avowing  or  making  cognizance  for  the 
wrong  cause  instead  of  the  right  one  (a).  A  mere  irregularity  cannot 
be  pleaded  in  bar  to  an  avowry  or  cognizance  for  rent,  for  that  does 
not  make  the  taking  unlawful. 

By  23  &  24  V^ict.  c.  126,  s.  23,  "The  plaintiff  in  replevin  may  Payment  into 
in  answer  to  an  avowry  pay  money  into  court  in  satisfaction,  in  like  03  &'2i"v'ict 
manner,  and  subject  to  the  same  proceedings  as  to  costs  and  other-  c.  126,  s.  23. 
wise,  as  upon  a  payment  into  court  in  other  actions"  (6).     This  section 
does  not  extend  to  cognizances,  probably  because  a  mere  bailiff  or 
agent  ought  not  to  have  authority  implied  by  law  to  determine  on 
behalf  of  his  principal,  whether  the  compensation  offered  is  sufficient 
or  not ;  nor  to  receive  the  money  :  whereas  the  principal  himself  may 
reasonably  be  required  to  do  so  by  a  plea  of  payment  into  court  (c). 

By  sect.  24,  "  Such  payment  into  court  in  replevin  shall  not,  nor  Sect.  24.  Such 
shall  the "  acceptance  thereof  by  the  defendant  in  satisfaction,  work  a  porfehure^of 
forfeiture  of  the  replevin  bond."     But  for  this  enactment  it  would  Replevin 
probably  have   been  held  that  the  plaintiff  had  not  prosecuted  his 
action  ivith  effect  (d),  according  to  the  condition  of  the  bond. 

A  plea  of  payment  into  court,  in  effect,  admits  that  the  avowant 
was  justified  in  making  the  distress,  and  submits  to  pay  the  sum  men- 
tioned in  the  plea,  with  costs.     The  defendant  may  proceed  for  more 

(r)  Gibson  v.  Ireson,  3  Q.  B.   39  ;    ante,  Coldfidd,  3  C.  B.,  N.  S.  44i) ;  27  L.  3.,  C.  P. 

384,  385,  743.  105. 

W  Ante,  387,  743.  {z)  Ante,  7(53. 

(t)  Ante,  386,  743.  (a)  Roskruge  v.  Caddy,  7  Lxch.  840;   Zl 

(u)  Davies  v.  Aston,  1  C.  B.  746;    ante,  L.  J.,  Exch.  16. 

381,  744.  (6)  See  15  &  16  Vict    c.  76,  ss.  70—73  ; 

{x)  Phillips  V.  Whitsed,  29  L.  J.,  Q.  B.  form  of  pica,  Chap.  XXX. 

164;   6  Jur.  N.  S.  727.  (c)  As  to  the   previous  practice,  sec   2 

(y)  Rogers  v.£irkmire,Cas.temi^.H^rdw.  Chit.  Arch.  lOSl  ( 1 1th  ed.). 

245;  Bedford  v.  The  Warden,  ^c  of  SuUoii  {d)  I.e.  with  success;  ante,  760  {a). 
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to  an  Avowry 
or  Cognizance 
for  Damage 
Feasant. 


at  his  peril.  At  this  stage  of  the  proceedings  he  should  generally  reply 
by  accepting  the  sura  paid  into  court,  with  costs,  unless  it  is  clearly 
insufficient. 

The  plaintiff  mav  join  or  take  issue  upon  all  the  allegations  con- 
tained in  an  avowry  or  cognizance  for  damage  feasant,  in  like  manner 
as  to  an  avowry  or  cognizance  for  rent  (e),  or  he  may  plead  in  bar 
de  injuria  (/).  But  the  bailiff's  authority  ought  not  to  be  involved 
in  a  general  traverse  (</),  especially  where  it  is  wished  to  plead  several 
pleas  in  bar.  i 

The  plaintiff  may  deny  the  title  as  alleged,  or  any  link  of  it  (h);  or 
the  authority  of  the  defendant  as  bailiff(i).  He  may  plead  in  bar 
facts  showing  an  abuse  of  the  distress,  whereby  the  defendant  became 
a  trespasser,  and  the  distress  illegal,  ah  initio  (k).  The  protection 
afforded  by  11  Geo.  2,  c.  19,  s.  19,  does  not  extend  to  distresses  for 
damage  feasant  (Z).  The  plaintiff  may  also  plead  in  bar  a  tender  of  suffi- 
cient amends  before  the  taking  of  the  distress ;  or  a  tender  of  sufficient 
amends,  with  the  costs  of  the  distress  before  the  impounding  (m) ;  or 
that  the  defendant  before  the  distress  demised  the  locus  in  quo  to  the 
plaintiff  (??) ;  or  that  the  plaintiff  had  a  right  of  common,  by  prescrip- 
tion or  otherwise,  in  the  locus  in  quo  (o) ;  or  a  right  of  common  pur 
cause  de  vicinage  (p) ;  or  that  the  plaintiff's  cattle  strayed  on  the  de- 
fendant's close  by  reason  of  his  neglect  in  not  repairing  fences,  which 
it  was  his  duty  to  repair  (q) ;  or  by  reason  of  his  neglecting  to  keep  a 
gate  shut(r).  But  if  two  persons  are  possessed  of  adjoining  closes, 
neither  being  under  any  obligation  to  fence,  each  must  take  care  that 
his  cattle  do  not  enter  the  land  of  the  other  (s).  The  plaintiff  may 
plead  in  bar  that  the  locus  in  quo  adjoins  a  common  in  which  he  had 
a  right  of  common,  and  that  his  cattle  escaped  through  defect  of  a 
fence  between  the  common  and  the  locus  in  quo,  which  fence  the 
defendant  ought  to  have  repaired  (t) ;  or  that  the  plaintiff's  cattle 
were  depasturing  on  part  of  a  common  in  the  parish  of  A.,  and  that 
the  defendant  drove  them  to  another  part  in  another  parish  and  county, 
where  they  unavoidably  committed  the  damage  alleged  in  the  avowry 


(e)  Ante,  799. 

(/)  Bar  dons  v.  Selby,  1  Cr.  &  M.  500  ;  3 
B.  &  Adol.  2. 

(g)  Ante,  802. 

(k)  See  the  forms,  post.  Chap.  XXX. ; 
Bullen  &  L.  PI.  468  ;  3  Chit.  PI.  482,  483 
(7th  ed.). 

(i)  Ante,  802;  see  the  form,  post.  Chap. 
XXX. 

(k)  Wilder  v.  Speer,  8  A.  &  E.  547  ;  3 
N.  &  P.  536;  Bignell  v.  Clarke,  5  H.  &  N. 
485  ;  Sargrave  v.  Smith,  ]  Salk.  221  ;  Bull. 
N.  P.  81. 

(/)  Ante,  746,  747  {x). 

(m)  See  the  forms,  post,  Chap.  XXX. 

(n)  3  Chit.  PI.  483. 

(o)  3  Chit.  PI.  480 ;  Jones  v.  Richard,  5 


A.  &  E  .413  ;  Warhurton  v.  Parke,  2  H.  &  N. 
64;  26  L.  J.,  Exch.  298;  Jackson  v.  Bell, 
Cro.  Jac.  637  ;  Hawkins  v.  Eckles,  2  B.  &  P. 
359  ;  Earl  of  Sefton  v.  Court,  5  B.  &  C.  917 ; 
ante,  576. 

(p)  Prichard  v.  Powell,  10  Q.  B.  589; 
Heath  \.  Elliott,  4  Bing.  N.  C.  388;  ante, 
589. 

iq)  3  Chit.  PI.  484  (7th  ed.) ;  Bailey  v. 
Appleyard,  8  A.  &  E.  161  ;  and  see  Carru- 
thers  v.Hollis,  Id.  113  ;  Singleton  v.  William- 
son, 7  H.  &  N.  410;  31  L.  J.,  Exch.  17. 

(r)  3  Chit.  PI.  484  (7th  ed.);  Boyle  v. 
Tamlyn,  6  B.  &  C.  329 ;  9  D.  &  R.  430. 

(s)  Churchill  v.  Evans,  1  Taunt.  529. 

(0  3  Chit.  PI.  485  (7th  ed.). 
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or  cognizance  (m)  ;  or  that  the  ])laintiff's  cattle  were  lawfully  passing  Chap.  XXI. 
along  a  public  highway  from  which  they  escaped  into  the  locus  in  ^^^^'  *' 
quo  through  defect  of  fences,  which  the  defendant  was  bound  to 
repair  (v).  Where  cattle  passing  along  a  public  highway  stray  into 
an  adjoining  field,  through  defect  of  fences,  the  owner  of  the  cattle 
is  bound  to  remove  them  within  a  reasonable  time;  and  what  is  a 
reasonable  time  is  not  to  be  determined  by  the  judge,  but  is  a  question 
for  the  jury,  with  reference  to  all  the  surrounding  circumstances  (x\ 

The  plaintiff  may  plead  payment  into  court  in  bar  of  an  avowry 
for  damage  feasant,  but  not  to  a  cognizance  (y). 

Several  pleas  in  bar  may  be  pleaded,  when  necessary,  with  leave  of  Several  Pleas 
a  judge,  to  be  obtained  in  the  usual  manner  (z).     No  such  leave  is '°    "* 
necessary  where  riens  in  arrere  is  pleaded  as  to  part,  and  a  tender, 
&c.  as  to  the  residue ;  for  in  such  case  there  is  no  double  pleading  to 
the  same  part. 

^  A  mere  "joinder  of  issue"  is  generally  sufficient  to  any  plea  or  pleas  Subsequent 
in  bar;  but  it  may  occasionally  be  advisable  to  select  and  traverse  only  ^^  '"^' 
some  particular  allegation ;  or  to  confess  and  avoid  the  matter  alleged 
in  bar  (a),  or  to  demur ;  and  where  money  is  paid  into  court  (b)  to 
reply  by  accepting  the  sum  so  paid  into  court  in  full  satisfaction  and 
discharge  of  the  rent  or  damage ;  or  to  reply  that  the  sum  paid  into 
court  is  not  enough  to  satisfy  the  claim  of  the  defendant  in  respect  of 
the  matter  to  which  the  plea  is  pleaded  (c). 

In  replevin  both  parties  are  actors,  and  therefore  either  of  them  Issue  and  No- 
may  make  up  the  issue  and  give  notice  of  trial  {d).  The  issue  is 
drawn  up  and  delivered  as  in  ordinary  cases  (e).  The  defendant 
cannot  require  the  plaintiff  to  proceed  to  trial  by  a  twenty  days'  notice, 
pursuant  to  15  &  16  Vict.  c.  76,  s.  101,  but  should  himself  proceed 
to  trial.  If  either  party  gave  notice  of  trial,  and  do  not  proceed  to 
trial  accordingly,  or  countermand  the  notice  in  due  time,  he  will  be 
liable  to  the  costs  of  the  day,  as  in  other  actions  (/). 

The  mode  of  proceeding  to  trial  is  the  same  as  in  personal  actions  Subsequent 

•  Proceed  in*^ 

and  in  ejectment.  The  usual  notice  of  trial  may  be  given  by  either  t^  t,,e  jrid. 
party  ;  also  notices  to  admit,  and  notices  to  produce.  Subpoenas  ad 
testificandum  and  subpoenas  duces  tecum  may  be  issued  and  served 
in  hke  manner  as  in  other  actions  (f/).  Either  party  may  prepare  the 
record  of  nisi  prius,  and  cause  a  common  or  special  jury  to  be  sum- 
moned, and  enter  the  cause  for  trial,  in  like  manner  as  the  plaintiff 

(u)  3  Chit.  PI.  487  (7th  ed);  Evans  v.  (c)  15  &  16  Vict.  c.  76,  s.  73;    see  the 

Rees,  10  A.  &  E.  151  ;   2  P.  &  D.  626.  forms,  post,  Chap.  XXX. 

(v)  Dovaston  v.  Payne,  2  H.  Blac.  527.  (d)  2  Chit.  Arch.  lOSl  (ll«h  ed.). 

(x)  Goodwyr,  V.  Cheveley,i  H.  &  N.  631  ;  (e)  1   Chit.  Arch.  305  (11th  ed.);  2  Id. 

28  L.  J.,  Exch.  298.  1082 ;   Chit.  Forms,  609  (9th  cd.). 

(y)  Ante,  805.  (/)  2  Chit.  Arch.  108(llth  ed.). 

(z)  1  Chit.  Arch.  286  (11th  cd.).  (g)   All   these  subjects  are  fully  treated 

(a)  There  must  be  no  departure ;    Niblet  of  in  Cole  Ejec.  145—199  ;  and  see  1  Chit. 

V.  Smith,  i  T.  R.  504.  Arch.  312—360  (1 1th  ed.). 

(6)  Ante,  805. 
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'udgnient  for 
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may  do  in  other  actions  (h).  So  also  an  inspection  of  documents,  and 
.  a  discovery  of  evidence,  by  interrogatories  and  otherwise  before  the 
trial,  may  be  obtained  by  either  party,  as  in  other  actions  (i). 
Generally  speakin<i',  counsel's  advice  on  evidence  should  be  obtained, 
and  briefs  prepared  and  delivered  as  in  other  actions. 

The  plaintirt'may  discontinue  the  action  as  in  other  cases  {k).  But 
the  defendant  cannot  have  a  rule  to  discontinue,  &c.,  for  though  he  be 
an  actor  in  the  suit,  yet  still  it  is  the  plaintiff's  suit  (Z). 

The  [)laintitf  may  be  nonsuited  in  replevin,  as  in  other  actions;  and 
the  judgment  at  common  law  in  such  case  is,  that  the  defendant  have 
a  return  of  the  goods  or  cattle  (not  saying  "irreplevisable  for  ever") 
with  costs  (m).  But  if  the  defendant  has  avowed  or  make  cognizance 
under  a  distress  for  rent,  customs,  services  or  daynage  feasant,  the  jury 
may  inquire  of  the  defendant's  damages  and  costs  {n).  And  the  judg- 
ment thereon  is,  not  only  for  a  return  of  the  goods  or  cattle,  but  also 
that  the  defendant  recover  such  dama2;es  and  his  costs  (o).  If  the 
defendant  has  avowed  or  made  cognizanceybr  rent,  the  jury  shall  at 
the  prayer  of  the  defendant  inquire  concerning  the  sum  of  the  arrears  and 
the  value  of  the  goods  or  cattle  distrained  under  17  Car.  2,  c.  7,  s.  2  (p), 
in  like  manner  as  where  they  find  a  verdict  for  the  defendant  {q). 

If  a  verdict  be  found  for  the  plaintiff,  he  is  not  entitled  to  damages 
^or  the  value  of  the  goods  or  cattle  taken,  because  they  were  returned 
to  him  when  the  replevy  was  made ;  nor  to  any  special  damage  for 
their  wrongful  taking  or  detention;  nor  to  any  compensation  for  the 
insult,  annoyance  and  inconvenience  to  the  plaintiff  and  his  family  by 
the  distress;  nor  for  any  injury  thereby  occasioned  to  his  trade  or 
business,  credit  or  reputation ;  but  only  the  costs  and  expenses  in- 
curred by  him  on  obtaining  the  replevy,  including  the  fees  paid  at  the 
county  court  (?•).  The  reason  for  this  has  been  already  stated  {s). 
The  expenses  of  the  replevy  were  formerly  21.  2s.  in  London  and  Mid- 
dlesex, and  in  some  other  places,  and  21.  10s.  elsewhere,  being  the 
supposed  expense  of  the  replevin  bond  ;  but  now  the  amount  varies 
according  to  the  sum  distrained  for  (0-  And  if  the  plaintiff  incurred 
further  expenses  than  the  fees  paid  at  the  county  court  (his  own 
attorney's  charges  for  instance)  he  should  prove  them  and  also  the 
fees  so  paid ;  otherwise  the  lowest  usual  amount  will  be  awarded. 
If  the  goods  or  cattle  have  not  been  delivered  to  the  plaintiff  on  the 


(ft)  1  Chit.  Arch.  361— 375(1  Ithed.);  2 
Id.  1082;   ColeEjec.Chap.  XX n.,  XXIII. 

(i)  2  Chit.  Arch.  1423— 143G  (11th  ed.); 
Cole  Ejec.  200—208. 

(A:)  2  Chit.  Arch.  1081,  1470  (11th  ed.). 

(0  Id.  1081;  Lovgv.Buckeridge,  1  Stra. 
112. 

(m)  See  the  form,  Chit.  Forms,  fil3  (9th 
ed.) ;  post,  Chap.  XXX. 

(n)  Under  7  Hen.  8,  c.  4,  s.  3,  and  21 
lien.  8,  c.  19,  s.  3,  post,  810;  see  form  of 
postea  and  judgment  thereon,  Chit.  Forms, 


614  (9th  ed.). 

(o)  See  the  form,  Chit.  Forms,  610,  614 
(9th  ed.). 

(p)  Post,  810. 

((/)  See  form  of  postea  and  judgment 
thereon.  Chit.  Forms,  614  (9th  ed.). 

(r)  Wilkinson,  Repl.  85  ;  Ros.  Ev.  721 
(10th  ed.);  2  Chit.  Arch.  1082  (j)  (11th 
ed.). 

{s)  Ante,  765,  766. 

(0  Ante,  776. 
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replevy  (having  been  eloigned  (m)  ),  and  the  plaintiff  has  declared  in  Chap.  xxr. 
the  detinet{v),  he  is  entitled  to  recover  the  value  of  the  ooods  or  ^^'^'^' ^' 
cattle  distrained  {x),  and  also  his  damages  for  their  detention,  &c.  (as 
in  an  action  of  detinue),  together  with  the  costs  and  expenses  of  the 
replevy ;  and  perhaps  also  any  special  damage  occasioned  by  the  dis- 
tress, which  is  properly  alleged  in  the  declaration  and  sufficiently 
proved.  In  such  case  the  jury  should  by  their  verdict  separate  the 
damages,  and  find  so  much  for  the  value  of  the  goods  or  cattle,  and 
so  much  for  their  detention,  &c.  (y).  The  jury  may  find  a  special  verdict 
in  an  action  of  replevin  (2).  They  should  find  distinctly  on  each 
issue,  because  the  costs  of  each  issue  depends  upon  the  verdict  thereon 
as  in  other  actions  (a). 

The  postea  and  judgment  for  the  plaintiff  is  for  his  damages  and 
costs,  as  in  other  actions.  If  the  action  be  in  the  detinet  (which  is  un- 
usual), the  postea  and  judgment  should  be  as  in  an  action  of  detinue  {h). 

By  the  condition  of  the  replevin  bond,  where  the  action  is  brought  Proof  of  spc- 
in  a  superior  court,  unless  judgment    be   obtained   by  default,   the  !!;';! '^1.'^'.'"*;.'!*"^ 
plaintiff  must  '^ prove  before  such  superior  court  that  he  had  good  ground  i»-"rior  Court, 
for  believing  either  that  the  title  to  some  corporeal  or  incorporeal 
hereditament,  or  to  some  toll,  market,  fair  or  franchise,  was  in  ques- 
tion, or  that  such  rent  or  damage  exceeded  20Z."  (c).     It  would  seem 
that  the  plaintiff  should  apply  upon  aflidavit  to  the  court  or  a  judge 
for  leave  to  enter  a  suggestion  on  the  roll,  that  the  plaintiff  has  proved 
before  this  court  that,  &c.     And  when  the  rule  absolute  or  order  for 
such   leave   is   obtained  to   make  an   entry  accordingly  on  the  roll  ; 
otherwise,  perhaps,  the  plaintiff  and  his  sureties  may  be  troubled  vvitii 
an  action  on  the  replevin  bond,  notwithstanding  he  obtained  a  verdict 
and  judgment  in  his  favour. 

A  verdict,  according  to  the  common  law,  for  the  defendant  in  an  Vcnlict  and 
action  of  replevin,  is   merely  a  finding   by  the  jury  on  the  issue  or  i"'. '("^i^^J't 
issues  joined  between  the  parties  according  to  the  evidence:  and  no  i-  At  Common 
damages  are  assessed  on  behalf  of  the  defendant.     There  should  be  a 
distinct  findino;  on  each  issue. 

Where  an  avowry  stated  that  the  defendant  held  the  premises  at 
the  rent  of  72/.,  and  the  plaintiff  pleaded  :  1.  Non  tenuit ;  2.  Riens 
in  arrere,  and  the  first  plea  was  found  for  the  plaintiff;  it  was  held, 
that  the  second  plea  became  thereby  immaterial,  but  that  if  any 
verdict  was  entered  upon  it,  it  must  be  entered  for  the  plaintiff(<^/). 
The  form  of  postea  is  the  same  as  in  other  actions  {e).  Upon  such 
verdict  the  court  in  banc  afterwards  give  judgment,  that  the  plaintiff 

(u)  Ante,  776.  (a)  Gray  on  Costs,  209. 

(v)  Ante,  786.  (b)  Ash  v.  Wood,  Cro.  Eliz.  .59. 

(x)  2  Chit.  Arch.  1082  (llth  ed.).  (c)  19  &  20  Vict. c.  108,  s.  65;  ante,  78t. 

,    (y)  Ash  V.  Wood,  Cro.  Eliz.  59.  {d)   Cossey  v.  Diggons,  2  B.  &  A.  546. 

(z)  Jones  V.  Johnson,   5   Exch.  862;  7  (f)  Chit.  Forms,  243,  609  (9th  cd.). 

Exch.  452. 
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Chap.  XXI.    take  notliins;  by  his  writ,  and  that  the  defendant  do  go  thereof  without 

. '— —  day,  &c.,  and  that  the  defendant  have  a  return  of  the  goods  or  cattle, 

to  hold  to  him  irreplevisable  for  ever;  and  also  his  costs  (/).  A 
judgment  in  replevin  "that  the  defendants  have  a  return  of  the  goods 
or  cattle  (not  saying  "  irreplevisable  for  ever"),  and  recover  their 
damages  and  costs  assessed  by  the  jury,  &c.,  is  good  as  a  judgment 
at  common  law,  or  under  21  Hen.  8,  c.  19,  s.  3  (^). 

2.  Hy  Stilts.  By  7  lien.  8,  c.  4,  s.  3,  and  21  Hen.  8,  c.  19,  s.  3,  every  avowant 
I  a'- "i  lien  8  ^"^^  other  person  making  avowry,  justification  or  cognizance  as  bailitf, 
c.  19,  s.  3.         in  any  replegiare  or  second  deliverance /or  any  rents,  customs,  services ^ 

or  for  damage  feasant,  upon  any  distress  taken  in  any  lands  or  tene- 
ments, if  the  avowry,  cognizance  or  justification  be  found  for  him,  or 
the  plaintiff  be  nonsuit,  or  otherwise  barred,  shall  recover  his  damar/es 
and  costs  against  the  plaintiff,  as  the  plaintiff  should  have  done  if  he 
had  recovered  therein. 

The  damages  given  by  these  statutes  are  inconsiderable,  being 
merely  such  as  the  defendant  has  sustained  by  the  delay  of  his  remedy 
in  consequence  of  the  replevin  [h).  If  the  jury  omit  to  assess  them  on 
finding  a  verdict  for  the  defendant,  the  omission  may  be  supplied  by 
a  writ  of  inquiry  (i) ;  or  they  may  be  remitted,  as  is  frequently  done(i). 
But  it  seems  that  if  the  damages  be  remitted  the  defendant  will  lose 
his  right  to  costs,  because  the  right  to  costs  is  dependent  upon  the 
damages,  which  must  be  assessed  by  a  jury  {k). 

3.  UndeM7  ^  By  17  Car.  2,  c.  7,  s.  2,  in  case  the  plaintiff  in  replevin  on  a  dis- 
tress/or  7-ent  shall  be  nonsuit  after  cognizance  or  avowry  made  and 
issue  joined  ;  or  if  the  verdict  shall  be  given  against  such  plaintiff, 
then  the  jurors  that  are  impannelled  or  returned  to  inquire  of  such 
issue  shall  at  the  prayer  of  the  defendant  inquire  concerning  the  sum 
of  the  arrears  and  the  value  of  the  goods  or  cattle  distrained ;  and 
thereupon  the  avowant,  or  he  that  makes  cognizance,  shall  have 
judgment  for  such  arrearages,  or  so  much  thereof  as  the  goods  or 
cattle  distrained  amount  unto,  together  with  his  full  costs  {I),  and 
shall  have  execution  for  the  same  hy  fieri  facias  or  elegit,  or  otherwise 
as  the  law  shall  require. 

Sect.  4.  Sub-         Sect.  4  provides,  "  That  in  all  cases  aforesaid  (m)  where  the  value 
!!^«"*^"'  ^'^'      of  the  cattle  (ii)  distrained  as  aforesaid  shall  not  be  found  to  be  the 
full  value  of  the  arrears  distrained  for,  that  the  party  to  whom  such 
arrears  were  due,  his  executors  or  administrators,  may  from  time  to 
time  distrain  again  for  the  residue  of  the  said  arrears." 

(/)  See  the  form,   post,  Chap.  XXX.  j  party  and  party,  and  not  costs  as  between 

Chit.  Forms,  610  (f>th  ed.)  attorney  and  client;  Jamieson  v.  Trevelyaii, 

(g)  Gamon  v.  Jones,  4  T.  R.  509.  10  Exch.  748  ;  24  L.  J  ,  Exch.  74, 

(h)  2  Chit.  Arch.  1083  (11th  ed.).  (m)  This   includes   actions   wherein    the 

(t)  Id.  1083,  1084.  defendant  obtains  judgment  of  non  pros., 

(k)   Wright  V.  Lewis,  9  Dowl.  187,  188.  or  upon  demurrer. 

{l)  This  means  ordinary  costs  as  between  («)  Not  "  or  goods." 


Car.  2,  c.  7,  s.  2. 


tress. 
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This  act  only  applies  to  replevins  on  distresses  for  rent  (o),  A  Chap.  xxi. 
penal  rent  avowed  fur  as  a  ''penalty'  is  not  within  the  statute  (o) ;  ^^'-'^•'*- 
but  a  rent-charge  is  within  the  act(p).  It  is  optional  with  the  de- 
fendant whether  he  will  avail  himself  of  the  statute  by  praying  the 
jury  to  inquire  concerning  the  sum  of  the  arrears  and  the  value  of  the 
goods  or  cattle  distrained.  He  should  not  do  so  without  being  pre- 
pared with  evidence  on  those  points.  He  is  not  entitled  to  recover 
the  costs  of  making  the  distress  (9).  If  the  jury  do  not  find  the 
amount  of  the  arrears  of  rent  and  also  the  value  of  the  goods  or  cattle 
distrained,  the  defect  cannot  be  supplied  by  a  subsequent  writ  of 
inquiry,  because  the  act  requires  the  jury  who  try  the  issues  to  make 
those  inquiries  (r).  But  the  defendant  may  upon  such  defective  ver- 
dict enter  up  judgment  as  at  common  law  (5):  or  if  the  jury  have 
assessed  the  damages,  but  not  the  amount  of  rent,  and  the  value  of 
the  goods  or  cattle,  the  defendant  may  have  leave  to  enter  up  his 
judgment,  as  under  21  Hen.  8,  c.  19,  s.  3  {t).  This  distinction  should 
be  observed,  that  by  17  Car.  2,  c.  7,  in  case  of  nonsuit  or  non  pros, 
before  issue  joined,  the  defendant  may  enter  a  suggestion  upon  the 
record  in  the  nature  of  an  avowry  or  cognizance,  and  thereupon  sue 
out  a  writ  of  inquiry ;  but  in  the  case  of  a  nonsuit  at  the  trial,  or  of  a 
verdict  for  the  defendant,  the  jury  at  the  trial  must  inquire  of  the 
rent  in  arrear  and  the  value  of  the  goods  distrained;  and  if  they 
omit  to  do  so  the  defect  cannot  afterwards  be  remedied  by  a  writ  of 
inquiry  (m). 

In  replevin,  where  the  verdict  is  for  the  plaintiff,  the  court  will  not  New  Trial, 
in  general  grant  a  new  trial,  even  on  payment  of  costs,  without  very 
clear  grounds ;  for  the  landlord  has  other  remedies  for  his  rent,  and 
a  new  trial  would  renew  the  liability  of  the  sureties,  and  the  plaintiff's 
risk  of  paying  full  costs,  charges  and  expenses  {x). 

If  the  verdict  be  for  the  plaintiff,  with  damages  to  any  amount  Costs, 
(however  small),  he  is  entitled  to  costs  under  the  Statute  of  Glou- 
cester (3/).  It  seems,  however,  that  as  replevin  is  a  personal  action  (z) 
a  judge  might  certify  under  43  Eliz.  c.  G,  s.  2,  to  deprive  the  plaintiff 
of  costs  where  he  recovers  a  verdict  for  less  than  40s.  But  there  is 
no  reported  case  in  which  this  has  ever  been  done.  The  action  is 
always  brought  to  try  a  right,  and  the  damages  exceed  40s.  The 
county  court  acts  which  deprive  plaintiffs  of  costs  where  the  damages 

(0)  Pollitt  V.  Forrest,  11  Q.  B.  949;   17  509;  2  Chit.  Arch.  108i  (11th  ed.). 

L.  J.,  Q.  B.  291.  (u)  2  Sellon,  Prac.  269. 

( p)  Jamieson  v.  Trevelyan,  10  Exch.  748  ;  (j)  2  Chit  Arch.  1084  (  1 1th  ed. ) ;  Parry 

24  L.  J.,  Exch.  74.  v.  Duncan,  7  Bing.  243 ;  5  M.  &  P.  19. 

(?)  Jamieson  v.  Trevelyan,  swjtra.  («/)  6   Edw.   1,  c.   1,  s.  2;    Dutterton  v. 

(r)  Sheape  v.  Culpeper,    1  Sid.  380;    T.  Furber,   1    Brod.  &  B.  517;  4  Moo.  29(>;   2 

Ravm.170;  1  Lev.  255  ;  Freeman  v.  Jrcher,  Chit.  Arch.  1084(  1  Ithed.)  ;  Gray  on  Costs, 

2  II.  Blac.  763.  208. 

(«)  Recs  V.  Morgan,  3  T.  R.  349.  (s)  Eaton  v.  Southby,  Willcs,  134. 

(t)  Ante,  810 ;  Gumon  v.  Jones,  4  T.  R. 
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in  trespass,  trover  or  case  do  not  exceed  51.  (a)  do  not  apply  to  actions 
of  replevin. 

If  the  defendant  obtain  the  verdict,  or  the  plaintiff  be  nonsuited, 
the  defendant  is  entitled  to  costs  (b).  So  where  the  defendant  obtains 
judgment  on  denuirrer  (c),  or  the  plaintiff  is  non  prossed  before  issue 
joined  (r/).  The  8  &  9  Will.  3,  c.  11,  s.  1,  which  gave  costs  to  one 
of  several  defendants,  did  not  extend  to  actions  of  replevin  (e) ;  but 
this  was  remedied  by  3  &  4  Will.  4,  c.  42,  s.  32,  which  includes  all 
personal  actions  (/).  Replevin  is  a  personal  action  (g).  The  law 
with  respect  to  the  costs  of  issues  in  replevin  is  in  every  respect  the 
same  as  in  other  actions  {h).  Where  in  an  action  of  replevin  both 
parties  take  down  the  record  for  trial,  and  the  defendant  succeeds,  and 
his  damages  are  assessed  under  the  21  Hen.  8,  c.  19,  s.  3,  he  is  en- 
titled to  the  costs  of  his  record  (i). 

Under  11  Geo.  2,  c.  19,  s.  22,  where  a  defendant  avowed  or  made 
cognizance  upon  any  distress  for  rent,  quit-rents,  reliefs,  heriots  or 
other  services,  and  the  plaintiff  became  nonsuit,  discontinued  his 
action,  or  had  judgment  against  him,  the  defendant  in  replevin 
recovered  double  costs.  But  now  in  lieu  of  such  double  costs  he  is 
entitled  to  receive  such  full  and  reasonable  indemnity  as  to  all  costs, 
charges  and  expenses  incurred  in  and  about  the  suit  as  shall  be  taxed 
by  the  proper  officer  in  that  behalf  (A). 

Under  the  1 7  Car.  2,  c.  7,  a  successful  defendant  in  replevin  is  not 
entitled  to  the  costs  of  making  the  distress  (I) ;  and  the  term  "  full 
costs"  in  that  statute  means  ordinary  costs  as  between  party  and 
party,  and  not  costs  as  between  attorney  and  client  (l). 

The  execution  for  the  plaintiff  is  the  same  as  in  other  actions,  viz., 
by  fi.  fa.,  ca.  sa.  or  elegit  (m). 

If  the  defendant  have  judgment  at  common  law,  he  shall  have 
execution  by  a  writ  de  retorno  habendo,  to  have  a  return  of  the  goods 
or  cattle  distrained,  and  a  fi.  fa.  or  ca.  sa.  for  his  costs  (n).  It  seems 
that  the  writ  of  retorno  habendo  and  a  fit.  fa.  or  ca.  sa.  for  the  damaires 
and  costs  may  be  included  in  one  writ  (re). 

If  the  defendant  have  judgment  under  21  Hen.  8,  c.  19  (o),  he 
shall  have  a  writ  de  retorno  habendo  for  a  return  of  the  goods  or  cattle 
distrained,  and  also  a  fi.  fa.  or  ca.  sa.  for  his  damages  and  costs  (j?). 


(a)  13  &  14  Vict.  c.  61,  ss.  11,  12;  15  & 
l(j  Vict.  c.  54,  s.  4. 

(h)  7  Hen.  8,  c.  4,  s.  3  ;  21  Hen.  8,  c.  19, 
s.  3;  4. lac.  1,0.3;  17  Car.  2,  c.  7,  ss.  2,3; 
Davies  v.  James,  1  T.  II.  371 ;  Gray  on  Costs, 
208,  201);  2  Cliit.  Arch.  1084,  1085  (11th 
ed.). 

(c)  8  &  9  Will.  3,  c.  11  ;  3  &  4  Will,  4, 
c.  43,  s.  34;   Gray  on  Costs,  209. 

(<•/)  Ante,  787. 

(e)  Ingle  v.  Wordsworth,  1  W.  Blac.  355. 

(/)  Gray  on  Costs,  209. 

(g)  Eaton  V.  Soutkbi/,  Willes,  134. 

(h)  Gray  on  Costs,  209. 


(i)  Jamieson  v.  Trevelyan,  10  Exch.  748; 
24  L.  J.,  Exch.  74. 

(/f)  5  &  6  Vict.  c.  97,  s.  2. 

(/)  Jamieson  v.  Trevelyan,  10  Exch.  748; 
24  L.  J.,  Exch.  74. 

(to)  2  Chit.  Arch.  1085  (11th  ed.). 

(«)  2  Chit.  Arch.  1086  (llth  ed  )  ;  see 
the  forms.  Chit.  Forms,  590,  601,  606,  610, 

613  (9th  ed.). 
(o)  Ante,  810. 

(p)  2  Chit.  Arch.  1086  (llth  ed.) ;  see 
the  forms,  Chit.  Forms,  601,  602,  606,  611, 

614  (9th  ed.;. 
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If  the  defendant  have  judgment  under  17  Car.  2,  c.  7  {q)  to  recover  Chap.  xxi. 
the  arrears  of  rent  or  value  of  the  distress,  he  shall  have  execution  by       ^*-*-'^-  ^- 
fi.  fa.,  ca.  sa.  or  elegit  (r>. 

The  sheriff  may  under  the  writ  of  retorno  habendo  cause  the  goods  Writ  de  Re- 

or  cattle  which  were  replevied  to  be  taken  from  the  plaintiff  and  re-  *°7'°  ""•'^ndo 

'  — iiow  exc* 

dehvered  to  the  defendant :  but  this  is  seldom  done.  The  usual  cutcd. 
practice  is  for  the  sheriff  to  return  elongata,  viz.,  that  the  goods  or 
cattle  were  eloigned  and  removed  to  places  unknown  {s).  Upon  this 
return  being  filed  the  defendant  may  have  a  capias  in  withernam,  by 
which  the  sheriff  is  commanded  to  take  in  withernam  the  cattle,  sroods 
and  chattels  of  the  plaintiff  to  the  value  of  the  cattle,  goods  and 
chattels  before  taken,  to  be  delivered  to  the  defendant,  to  be  kept  by 
him  till  the  sheriff  can  cause  to  be  returned  the  cattle,  goods  and 
chattels  before  taken,  &:c.  (0-  If  this  be  returned  nihil  the  defendant 
may  sue  out  an  alias,  and  after  that  a  pluries(M):  but  if  these  all 
prove  unsuccessful  he  should  sue  the  plaintiff  and  his  sureties  on  the 
replevin  bond. 

The  sheriff  is  not  bound  to  execute  a  writ  de  retorno  habendo  by 
actually  delivering  the  goods  or  cattle  therein  mentioned  to  the  de- 
fendant, unless  the  defendant  or  some  person  on  his  behalf  attends  to 
point  out  the  particular  goods  or  cattle,  and  to  receive  the  same. 
If  that  be  not  done  the  sheriff  may  make  a  return  to  the  writ  that  no 
person  did  so  attend  {x). 

The  writ  of  retorno  habendo  has  generally  been  sued  out  for  the 
purpose  of  founding  proceedings  on  the  replevin  bond  ;  but  this  is 
unnecessary,  for  as  such  bond  is  conditioned  to  prosecute  the  suit 
"  with  effect,"  and  also  to  make  a  return,  if  return  be  awarded,  the 
bond  is  forfeited  by  the  plaintiff  not  prosecuting  his  suit  with  suc- 
cess (y).  The  bond  is  considered  as  a  further  and  better  security  for 
such  return,  &;c.  {z). 


Sect.  5. — Actioji  of  Replevin  removed  hy  Certiorari  from  County 
Court  into  a  Superior  Court. 

A  plaintiff  who  has  elected  to  bring  an  action  of  replevin  in  the  Not  by  Plain- 
county  court  cannot  afterwards  remove  it  into  a  superior  court  (a).        " 

The  defendant  in  an  action  of  replevin  commenced  in  the  county  By  DeftnJant. 
court  may  sometimes  cause  such  action  to  be  removed  by  writ  of 

(7)  Ante,  810.  see  the  forms,  Chit  Forms, 592, 603 (9th  ed.). 

(r)  2  Chit.  Arch.  1085  (11th  ed.);   see  (u)  2  Chit.  Arch.  1086  (11th  ed  ). 

the  forms,  Chit.  Forms,  597,  605,  609,  613,  (x)  2  Wms.  Saund.  7tb,  c;  2  Cliit.  Arch. 

015  (9th  ed.).  1086  (11th  ed.). 

(i)  Watson,  Sheriff,  420  (2nd  ed.);   see  (»/)  Watson,  Sheriff, 421  (2nded.);  ante, 

the  form.   Id.  539;   Chit.  Forms,  591   (9th  760  (a), 
ed.).  (?)  Turnor  v.  Turner,  2  Brod.  &  B.  107; 

( t)  Wilk.  Repl.  1 10  ;  Watson,  Sheriff,  420  4  Moo.  606. 
(2iid  ed.)  ;   2  Chit.  Arch.  1086  (11th  ed.);  (a)  Ante,  774. 
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certiorari  into  a  superior  court,  pursuant  to  19  &  20  Vict.  c.  109, 
s.  67  {b).  Tlie  application  for  such  writ  should  generally  be  made  to 
a  judge  at  chambers,  and  not  to  the  court,  except  under  special  cir- 
cumstances (c).  It  should  be  supported  by  an  affidavit  entitled  in  the 
court  to  which,  or  to  the  judge  of  which,  the  application  is  made ; 
but  not  in  any  cause  or  matter  (^).  It  must  show  the  special  facts 
on  which  the  defendant  relies  in  support  of  the  application,  and  par- 
ticularly that  he  has  good  ground  for  believing  either  that  the  title  to 
some  corporeal  or  incorporeal  hereditament,  or  to  some  toll,  market, 
fair  or  franchise,  is  in  question,  or  that  the  rent  or  damage  in  respect 
of  which  the  distress  was  taken  exceeded  201.  (e).  The  judge  may 
in  his  discretion  order  the  writ  to  issue  upon  an  ex  parte  application  ; 
but  more  frequently  only  a  summons  to  show  cause  is  granted  in  the 
first  instance  (f).  The  court  or  judge  may  direct  that  the  rule  nisi 
or  summons  shall  operate  as  a  stay  of  proceedings  (g).  It  should  be 
drawn  up  and  served,  without  delay,  on  the  opposite  party  and  on 
the  registrar  of  the  county  court.  If  not  so  served  two  clear  days 
before  the  day  fixed  for  the  hearing  of  the  cause  the  judge  of  the 
county  court  may,  in  his  discretion,  order  the  party  who  obtained  the 
rule  or  summons  to  pay  all  the  costs  of  the  day,  or  so  much  thereof 
as  he  shall  think  fit,  unless  the  superior  court  or  a  judge  thereof  shall 
have  made  some  order  respecting  such  costs  {h).  Where  the  writ  has 
been  granted  on  an  ex  parte  application,  and  the  party  who  obtained 
it  shall  not  lodge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party,  two  clear  days  before  the  day  fixed  for  hearing  the  cause  to 
which  it  shall  relate,  the  judge  of  the  county  court  may,  in  his  dis- 
cretion, order  the  party  who  obtained  the  writ  to  pay  all  the  costs  of 
the  day,  or  so  much  thereof  as  he  shall  think  fit,  unless  the  superior 
court  or  a  judge  thereof  shall  have  made  some  order  respecting  such 
costs  (i). 

By  19  &:  20  Vict.  c.  108,  s.  44,  "when  any  superior  court  or  a 
judge  thereof  shall  have  refused  to  grant  a  writ  of  certiorari"  [&c.] 
"  no  other  superior  court  or  judge  thereof  shall  grant  such  writ  [&c.]: 
but  nothing  herein  shall  affect  the  right  of  appealing  from  the  decision 
of  the  judge  of  the  superior  court  to  the  court  itself,  or  prevent  a 
second  application  being  made  for  such  writ  [&c.]  to  the  same  supe- 
rior court  or  a  judge  thereof,  on  grounds  different  from  those  on 
which  the  first  application  was  founded." 

The  summons  or  rule  nisi  is  heard  and  determined  in  like  manner 
as  in  other  cases.  When  an  order  or  rule  absolute  is  obtained  the 
writ  of  certiorari  may  be  issued  {k).     It  should  be  tested  and  made 


(6)  Ante,  771. 

(c)  Bowen  v.  Evans,  3  Exch.  Ill;  6  D. 
&  L.  193. 

{d)  2  Chit.  Arch.  1088  (11  th  ed.). 

(e)  See  form  of  affidavit,  post,  Chap. 
XXX.  J  Chit.  Forms,  583  (9th  ed.;. 


(/)  2  Chit.  Arch.  1088  (11th  ed.). 
(g)  19  &  20  Vict.  c.  108,  s.  40. 
{h)  Ibid. 
(i)  Id.  s.  41. 

(*)  See    the   form,   post,  Chap.  XXX. 
Chit.  Forms,  584  (9th  ed.). 
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returnable   in   terra  time  (l).     The   defendant   must  thereupon  give    Chap.  x.\i. 

security  to  be  approved  of  by  one  of  the  masters  for  such  amount  not       ^^"■^- 

exceeding  loOZ.,  as  such  master  shall  think  fit,  conditioned  as  pointed 

out  in  19  &  20  Vict.  c.  108,  s.  67  (m).     The  security  is  in  the  form  of 

a  bond,  with  two  sureties,  to  the  plaintiff  (n).     Or  instead  of  a  bond 

a  deposit  may  be  made  with  a  memorandum  (o).     The  writ  is  then 

delivered  to  the  judge  or  registrar  of  the  county  court,  with  such 

bond  or  memorandum  annexed,  who  will  thereupon  make  a  return  to 

the  wr'itip);  and  when  such  writ  and  return  are  filed  at  the  master's 

office  the  proceedings  are  removed  into  the  superior  court. 

The  defendant  should  then  enter  an  appearance  in  the  superior  Appearance, 
court  in  the  usual  form  (q),  and  give  notice  thereof  to  the  ])laintiff  or 
his  attorney,  at  the  same  time  demanding  a  declaration  (r).  It  seems, 
however,  that  if  the  defendant  will  not  enter  an  appearance  there  is 
considerable  difficulty  in  compelling  him  to  do  so(s);  and,  on  the 
other  hand,  the  defendant  cannot  non  pros,  the  plaintiff  for  not 
declaring,  because  no  day  is  given  by  the  writ  of  certiorari  to  the 
parties  to  appear  in  the  superior  court  {t).  But  if  the  plaintiff  do  not 
proceed  in  the  action  with  due  diligence  he  will  forfeit  the  condition 
of  his  bond  given  when  the  goods  or  cattle  were  replevied,  notwith- 
standing the  removal  of  the  cause  into  a  superior  court :  at  all  events, 
this  was  so  when  the  proceedings  were  removed  by  re.  fa.  lo.,  in  which 
the  parties  had  a  day  given  them  to  appear  in  the  superior  court  (m). 

When  the  defendant  has  appeared  the  plaintiff  may  declare  against  Declaration. 
him  (v).     The  subsequent  proceedings  are  in  all  respects  similar  to  Subsequent 
those  where  the  action  is  commenced  in  a  superior  court  (x).     If  the     ^'^^^^  '" 
defendant  succeed  in  the  action  he  must  (unless  the  plaintiff  discon- 
tinues, or  does  not  prosecute  the  action,  or  becomes  nonsuited  therein) 
prove  before   the   superior  court  that  he,  the  defendant,  had   good 
ground  for  believing  either  that  the  title  to  some  corporeal  or  incor- 
poreal hereditament,  or  to  some  toll,  market,  fair  or  franchise,  was  in 
question,  or  that  the  rent  or  damage  in  respect  of  which  the  distress 
was   taken  exceeded   20^.  (?/).     The   mode  of  doing  this  has  been 
already  suggested  {z). 


(I)  Sytnonds  v.  Dimsdale,  2  Exch.  533; 
2  Chit.  Arch.  1320  (1 1th  ed.). 

(m)  Ante,  771. 

(n)  Sect.  70,  ante,  771. 

(o)  Sect.  71,  ante,  772;  see  the  form, 
post.  Chap.  XXX. 

(p)  See  the  form,  post,  Chap.  XXX.; 
Chit.  Forms,  586  (9th  ed.). 

(7)  Seepost,  Chap.  XXX. ;  Chit.  Forms, 
587  (9th  ed.). 

(r)  Form,  post.  Chap.  XXX. 

(0  2  Chit.  Arch.  1089  (11th  ed.).  It 
seems  that  he  may  be  ruled  to  appear ;  Chit. 
Forms,  587  (9th  ed.). 


{t)  Clerk  V.  Mayor,  Sfc.  of  Berwick,  4  B. 
&  C.  649;  7  D.  &  R.  101;  Garton  v.  The 
Great  Western  Rail.  Co.,  E.  &  E.  2.58 ;  28 
L.  J.,  Q.  B.  103;  2  Chit.  Arch.  1316  (11th 
ed.). 

(«)  Morris  v.  Matthews,  2  Q.  B.  293  ;  1 
G.  &  D.  677 ;  Gerit  v.  Cutis,  1 1  Q.  B.  288 ; 
Evans  V.  Dowen,  7  D.  &  L.  320. 

(v)  See  form,  post,  Chap.  XXX.;  Chit. 
Forms,  598  (9th  ed.). 

{x)  Ante,  789—813. 

ly)  19  &  20  Vict.  c.  108,  s.  67;  antc,771. 

(2)  Ante,  809. 
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Chap.  XXI.  Sect.  6. — Writs  of  Recaption  and  Second  Delivei'ance. 

C  n  ft  ip      (^ 

'— —       Tlie  return  of  the  cliattels  distrained  to  the  defendant,  in  case  of  an 

rit  of  Re-       avowry  for  rent,  is  awarded  on  the  principle  that  they  should  be  de- 
tained as  a  pledge  only  until  the  rent  or  duty  for  which  they  were 
taken  be  paid  or  satisfied.     As  the  defendant,  whilst  the  suit  is  pend- 
ing to  determine  the  legality  of  the  caption,  has  security  to  have  a 
return  made,  if  he  make  out  his  claim,  it  was  found  necessary  to  pro- 
tect the  tenant's  property  from  further  distresses  for  the  same  cause 
whilst  the  action  of  replevin  was  going  on.     For  this  purpose  the 
writ  of  recaption  was  framed  ;  in  which,  if  the  defendant  be  convicted, 
he  shall  be  fined  to  the  Queen ;  because,  by  the  second  caption,  the 
defendant  takes  upon  himself  to  determine  the  justice  and  legality  of 
the  first,  while  that  very  point  is  under  the  consideration  of  the  court 
in  which   the  replevin  depends ;  for  if  the  distress  were  lawful,  he 
should  have  a  return  of  it,  and  therefore  the  second  is  unreasonable; 
and  if  the  first  were  unlawful,  much  more  is  the  second ;  so  that  the 
recaption   lies  even  where  the  cause  of  the  first  caption  is  just  (a). 
If,  however,  the  same  cattle,  or  other  cattle  of  the  same  proprietor, 
come  on  to  the  land  damage  feasant,,  they  may  be  distrained  again, 
because  each  distress  is  for  a  distinct  or  several  injury  {h).     In  the 
writ  of  recaption  there  can  be  no  avowry,  but  the  defendant  must 
justify  as  in  trespass. 
Writ  of  Second       At  common  law,  if  the  plaintiff  had  been  nonsuited,  either  before 
Deliverance.      ^j.  ^^  ^j^g  trial,  the  defendant  who  distrained  should  have  had  return, 
but  not  irreplevisable ;  so  that  the  plaintiff  after  nonsuit  might  have 
had  as  many  replevins  as  he  chose.     To  remedy  this  evil,  the  statute 
of  Westminster  2  (13  Edw.  1,  st.  1),  c.  2,  restrains  the  plaintiff  from 
any  more  replevins  after  nonsuit ;  but  in  lieu  thereof  gives  a  writ  of 
second  deliverance.     This  writ  issues  out  of  the  Petty  Bag  Office  (c) 
of  the  Court  of  Chancery  id).     It  must  be  made  returnable  in  the 
same  court  in  which  the  previous  action  of  replevin  was  pending  {e). 
It  would  seem  that  it  may  be  directed  to  the  proper  county  court,  for 
such  courts  are  now  courts  of  record.     If  in  such  writ  the  plaintiff  be 
nonsuited,  or  if  the  plea  be  discontinued,  or  the  writ  abate,  or  if  he 
prevail  not  in  his  suit,  a  return  irreplevisable  shall  be  awarded  (/). 
Upon  a  nonsuit,  either  before  or  after  evidence,  this  writ  will  lie, 
because  there  is  no  determination  of  the  matter ;  but  no  second  deli- 
verance lies  after  a  judgment  upon  demurrer,  or  after  a  verdict,  or 
confession  of  the  avowry.      In    all  these  cases  judgment  must  be 
entered  with  a  return  irreplevisable ;  for  in  the  case  of  a  demurrer 

{a)  Imp.  Gilb.  Repl.  224;    Fitz.  N.  B.  (<•)  13  Edw.  I,  stat.  1,  c.  2. 

71  E.  (/)  Bac.  Abr.  tit.  7Je/>/tw»,  (E3).    When 

{b)  Fitz.  N.  B.71  E,  the  distress  has  been  for  rent,  the  writ  of 

(c)  In  the  Rolls  Yard,  Chancery  Tianc.  second  deliverance  is,  it  would  seem,  taken 

((/)  See  the  form,  Chit.  Forms,  591  (9th  away  by  statute,   17  Car.  2,  c.  7 ;   Wilk. 

ed.);  post.  Chap.  XXX.  llipl.  138. 
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and  verdict,  the  matter  is  determined  by  the  law,  and  in  tliat  of  a  Chap.  x\'[. 
confession,  it  is  determined  by  the  confession  of  the  party.  Tlie  writ  '^^^^•'^•  <^- 
of  second  dehverance  must  not  vary  in  substance  from  the  declaration 
in  replevin,  or  it  shall  be  abated ;  but  although  the  writ  cannot  vary 
from  that  in  year,  day,  place  or  number  of  beasts,  yet  if  the  first  writ 
was  of  a  heifer,  the  second  may  be  of  a  cow,  as  by  presumption  it 
may  in  that  distance  of  time  grow  to  such.  Where  a  writ  of  second 
deliverance  is  awarded,  it  is  a  supersedeas  of  the  execution  of  a 
retorno  habendo,  and  closes  the  sheriff's  hand  from  making  any 
return  thereon  ;  but  where  the  defendant  had  avowed,  and  the  plain- 
tiff, being  nonsuited,  brought  this  writ,  it  was  held,  that  this  was  not 
a  supersedeas  of  the  writ  of  inquiry  of  damages  ;  for  these  damages 
were  not  for  the  thing  avowed  for,  but  were  given  by  the  statute 
2]  Hen.  8,  c.  19,  as  a  compensation  for  the  expense  and  trouble  the 
avowant  has  been  at.  The  proceeding  in  second  deliverance  is 
exactly  the  same  as  in  replevin,  except  that  in  the"  declaration  it  is 
stated  that  A.  B.  was  summoned  by  her  Majesty's  writ  of  second 
deliverance  to  answer,  &c.  {g).  If  the  sheriff  will  not  execute  the 
writ  of  second  deliverance,  the  party  has  his  remedy  against  him. 

Iieturn  irreplevisable  is  a  judicial  writ  directed  to  the  sheriff,  for  the  Nature  of  a 
final  restitution  of  the  cattle  unjustly  taken  by  another,  and  so  found  ^eSbie"' 
by  verdict,  or  after  nonsuit  on  a  second  dehverance  {h).  If  the  plea 
be  to  the  writ,  or  any  other  plea  be  tried  by  a  verdict,  or  judged  upon 
demurrer,  a  return  irreplevisable  shall  be  awarded  and  no  new  replevin 
shall  be  granted,  nor  any  second  deliverance  by  statute  of  West- 
minster 2,  but  only  upon  a  nonsuit:  but  if  upon  issue  joined  the 
plaintiff  do  not  appear  on  the  trial,  being  called  for  that  purpose,  a 
return  irreplevisable  shall  not  be  awarded,  but  the  party  may  have  a 
writ  of  second  deliverance.  If  a  man  has  a  return  irreplevisable,  and 
a  beast  dies  in  the  pound,  he  may  distrain  anew;  so,  if  the  beast  dies 
before  judgment.  The  owner,  however,  may  tender  the  arrears,  with 
all  costs  (including  the  expenses  of  the  distress);  and  if  the  defendant 
then  refuse  to  deliver  the  distress — it  being  only  in  the  nature  of  a 
pledge — the  plaintiff  may  bring  an  action  of  detinue. 


Sect.  7, — Proceedings  on  the  Replevin  Bond. 
The  condition  of  a  replevin  bond  varies  according  to  the  court  in 
which  the  action  of  replevin  is  to  be  commenced  and  prosecuted  (i). 
An  action  must  be  commenced  in  a  superior  court  within  one  week 
from  the  date  of  the  bond  (/t).  An  action  in  the  county  court  must 
be  commenced   within  one  calendar    month   from   the  date  of  the 

{g)  Co.  Entr.  589  a.  (i)  Ante,  770,  771. 

(A)  Bac.  Abr.  tit.  Replevin  (E  6).  {k)  Ante,  771,  784, 
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bond  (/).  In  eitlier  court  the  action  must  be  prosecuted  with  effect, 
i.  e.  with  success  (w);  and  without  delay,  i.  e.  with  due  dingence(«); 
and  the  replevisor  must  make  return  of  the  goods  if  a  return  thereof 
be  adjudged  (o).  In  an  action  of  replevin  commenced  in  a  superior 
court  the  plaintiff,  if  successful  there,  must  prove  before  such  court 
that  he  had  good  ground  for  believing  either  that  the  title  to  some 
corporeal  or  incorporeal  hereditament,  or  to  some  toll,  market,  fair  or 
franchise,  was  in  question,  or  that  the  rent  or  damage  exceeded  20L{p). 
So,  where  the  action  was  commenced  in  a  county  court  and  removed 
by  the  defendant  by  writ  of  certiorari  into  a  superior  court,  and  the 
defendant  is  successful  there,  he  must  make  similar  proof  before  such 
court,  unless  the  plaintiff  discontinues  or  does  not  prosecute  the 
action,  or  becomes  nonsuited  therein. 

An  action  on  the  bond  may  be  brought  immediately  on  the  con- 
dition being  broken  (q).  It  is  not  necessary  (although  usual)  first  to 
sue  out  a  writ  de  retorno  habendo  and  get  it  returned  elongata,  before 
suing  on  the  bond  for  not  returning  the  goods,  where  such  return 
has  been  adjudged  (r).  The  action  may  be  brought  in  any  superior 
court,  and  not  only  in  that  court  in  which  the  action  of  replevin  was 
pending  (s).  It  must  be  brought  in  the  name  of  the  obligee,  his  exe- 
cutors or  administrators.  It  may  be  brought  against  all  the  obligors 
jointly,  or  against  any  one  of  them  separately  ;  but  not  against  any  two, 
unless  the  other  be  dead.  The  court  in  which  the  action  is  brought 
may  by  rule  or  order  give  such  relief  to  the  obligors  as  may  be  just, 
and  such  rule  or  order  shall  have  the  effect  of  a  defeasance  of  such 
bond  {t).  The  obligees  are  liable  only  to  the  amount  of  the  penalty 
on  the  bond  and  the  costs  of  the  action  thereon  (u).  Therefore  pro- 
ceedings in  such  suit  may  be  stayed  on  payment  of  the  penalty  and 
costs,  though  the  plaintiff's  costs  in  the  replevin  suit  much  exceed 
the  penalty  (m).  A  judge  at  chambers  may  order  the  stay  of  pro- 
ceedings (w).  The  sureties  are  hable  only  to  the  amount  of  the  rent  in 
arrear  at  the  time  of  the  distress,  and  the  costs  of  the  action  of  replevin 
and  of  the  action  on  the  bond ;  but  not  for  any  subsequent  rent  {x). 


Sect.  8. — Pr-oceedings  to  obtain  Sum  deposited  in  lieu  of  a  Bond. 

Where  a  sum  of  money  has  been  deposited  with  a  memorandum 
pursuant  to  19  &  20  Vict.  c.  108,  s.  71  (?/),  "  the  judge  of  the  county 


(/)  Ante,  771,777. 

(m)  Ante,  760(a). 

(«)  Ante,  760  (6). 

\o)  Ante,  771. 

(p)  Ante,  771. 

{q)  Gilb.  Kepi.  225;  Waterman  v.  Yea, 
2  Wils.  41  ;  Turnor  v.  Turner,  2  Brod.  &  B. 
107  ;  4  Moo.  606  ;  Perreau  v.  Beavan,  5  B. 
&  C.  284;   8  D.  &  R.  72;   2  Chit.  Arch. 


1731  (11th  ed.). 

(r)  Ante,  813. 

Is)    Wilson  V.  Hartley,  7  Dowl.  461. 

(/)  19  &  20  Vict.  c.  108,  s.  70;  ante,  771, 
772;  2  Chit.  Arch.  1731  (11th  ed.). 

(tt)  Heffordv.  Alger,  1  Taunt.  218 ;  Brant- 
combe  V.  Scurbrongh,  6  Q.  B.  13. 

(x)    Ward  V.  Henley,  1  Y.  &  J.  285. 

{y)  Ante,  772. 
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court,  when  the  money  shall  have  been  deposited   in  such  court,  or    Chap.  X\i. 

a  judge  of  the  superior  court,  when  the  money  shall  have  been  de-  ^"' 

posited  in  a  superior  court,  may,  on  the  same  evidence  as  would  be 
required  to  enforce  or  avoid  such  bond,  order  such  sum  so  deposited 
to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem  just"  (2). 
The  application  should  be  founded  on  a  sufficient  affidavit  or  affida- 
vits of  the  facts,  showing  a  breach  or  breaches  of  the  condition  or 
full  performance  thereof,  as  the  case  may  be. 

(z)  Ante,  772. 
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Sect,  1. 


It  is  generally  advisable,  when  practicable,  for  a  landlord  to  proceed  Generally  ad- 
against  his  tenant  by  ejectment  in  the  special  manner  authorized  by  ceed'in  Spe-**" 
the  Common  Law   Procedure   Act,   1852(6),   whereby  considerable  c'^l  Form ; 
advantages  are  obtained  (c).     But  he  is  always  at  liberty  to  waive  but  never 
those  advantages,  and  to  proceed  in  the  ordinary  way  {d).  °'"^'"  ^°^^' 

By  sect.  213,  "  where  the  term  or  interest  of  any  tenant  now  or  15  &  16  VicL 
hereafter  holding  under  a  lease  or  agreement  in  writing  any  lands,  p  '^'  ^'  .^'•^• 
tenements  or  hereditaments  for  any  term  or  number  of  years  certain,  in  the  Special 
or  from  year  to  year,  shall  have  expired,  or  been  determined  either 
by  the  landlord  or  tenant  by  a  regular  notice  to  quit,  and  such  tenant 
or  any  one  holding  or  claiming  by  or  under  him  shall  refuse  to  deliver 
up  possession  accordingly,  after  lawful  demand  in  writing  made  and 
signed  by  the  landlord  or  his  agent,  and  served  personally  upon,  or 
left  at  the  dwelling-house  or  usual  place  of  abode  of  such  tenant  or 
person,  and  the  landlord  shall  thereupon  proceed  by  action  of  eject- 
ment for  the  recovery  of  possession,  it  shall  be  lawful  for  him,  at  the 
foot  of  the  writ  in  ejectment,  to  address  a  notice  to  such  tenant  or 
person,  requiring  him  to  find  bail,  if  ordered  by  the  court  or  a  judge, 
and  for  such  purposes  as  are  hereinafter  next  specified ;  and  upon  the 
appearance  of  the  party,  on  an  affidavit  of  service  of  the  writ  and 
notice,  it  shall  be  lawful  for  the  landlord,  producing  the  lease  or 
agreement,  or  some  counterpart  or  duplicate  thereof,  and  proving  the 
execution  of  the  same  by  affidavit,  and  upon  affidavit  that  the  pre- 
mises have  been  actually  enjoyed  under  such  lease  or  agreement,  and 
that  the  interest  of  the  tenant  has  expired  or  been  determined  by 
regular  notice  to  quit,  as  the  case  may  be,  and  that  possession  has 
been  lawfully  demanded  in  manner  aforesaid,  to  move  the  court,  or 
apply  by  summons  to  a  judge  at  chambers  for  a  rule  or  summons  for 
such  tenant  or  person  to  show  cause  within  a  time  to  be  fixed  by  the 
court  or  judge  on  a  consideration  of  the  situation  of  the  premises, 
why  such  tenant  or  person  should  not  enter  into  a  recognizance  by 

(6)  15  &  16  Vict.  c.  76,  ss.  213—217.  (rf)  Sect.  218. 

(c)  Cole  Ejec.  378. 


122 


EJECTMENT. 


CllAF.  XXII. 

Sect.  1. 


napplicable 
iliere  Defend- 
nt  claims  lin- 
er a  distinct 
'itie. 

'here  must  be 
Lease  or 
Agreement  in 
f'riliiig, 

or  a  Term  cer- 
ain,  or  from 
fear  to  Year, 


.hich  has  ex- 
lired  or  been 
Inly  deter- 
nined  ; 

Iso  a  written 
lemand  of 
'ossession  ; 

ind  a  refusal 
o  deliver  up 
Possession. 


^'rit  of  Eject- 
nent, 

vith  Notice  for 
iail. 


liimself  and  two  sufficient  sureties  in  a  reasonable  sum,  conditioned 
to  pay  the  costs  and  damages  which  shall  be  recovered  by  the  claim- 
ants in  the  action:  and  it  shall  be  lawful  for  tiie  court  or  judge,  upon 
cause  shown,  or  upon  affidavit  of  the  service  of  the  rule  or  summons, 
in  case  no  cause  shall  be  shown,  to  make  the  same  absolute  in  the 
whole  or  in  part,  and  to  order  such  tenant  or  person,  within  a  time 
to  be  fixed  upon  a  consideration  of  all  the  circumstances,  to  find  such 
bail,  with  such  conditions  and  in  such  manner  as  shall  be  specified  in 
the  said  rule  or  summons,  or  such  part  of  the  same  so  made  absolute : 
and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no 
ground  to  induce  the  court  or  judge  to  enlarge  the  time  for  obeying 
the  same,  then  the  lessor  or  landlord  filing  an  affidavit  that  such  rule 
or  order  has  been  made  and  served,  and  not  complied  with,  shall  be 
at  liberty  to  sign  judgment  for  recovery  of  possession  and  costs  of 
suit  in  the  form  contained  in  the  schedule  (A)  to  this  act  annexed, 
marked  No.  21,  or  to  the  like  effect"  (e). 

This  enactment  does  not  apply  where  the  defendant  bona  fide 
claims  to  hold  possession  not  as  the  claimant's  tenant,  but  under 
some  distinct  title,  and  makes  an  affidavit  of  such  title  in  answer  to 
the  application  (f). 

There  must  be  a  lease  or  agreement  in  writinc/  under  which  the 
defendant  held  till  the  term  ended,  or  was  duly  determined  by  a 
regular  notice  to  quit(^).  And  the  tenancy  must  have  been  for  a 
term  or  number  of  years  certain,  or  from  year  to  year  (h).  A  quarterly 
tenancy  is  not  sufficient  (i) ;  nor  a  tenancy  for  years  determinable  on 
lives  (A)  ;  nor  a  lease  for  fourteen  years,  determined  at  the  end  of  the 
first  seven  years  by  a  six  months'  previous  notice  pursuant  to  a  pro- 
viso therein  contained  (Z).  The  term  must  have  expired,  or  been 
determined  by  a  regular  notice  to  quit  (m).  There  must  also  have 
been  a  lawful  demand  in  writing  of  possession  made  and  signed  by  the 
landlord  or  his  agent  (n).  But  the  usual  notice  to  quit  may  of  itself 
be  a  sufficient  demand  to  satisfy  the  statute  (o).  It  must  be  served 
as  directed  by  the  act(/;),  and  if  possible  a7i  express  refusal  to  deliver 
up  possession  should  be  obtained ;  otherwise  it  may  be  difficult  to 
satisfy  the  court  or  a  judge  that  there  has  been  such  a  refusal  (q). 

After  a  sufficient  refusal  (express  or  to  be  implied)  has  been  ob- 
tained a  writ  of  ejectment  in  the  ordinary  form  may  be  issued,  but 
with  a  notice  at  the  foot  addressed  to  the  defendant,  requiring  him,  if 


(e)  For  the  forms  of  proceedings  under 
this  enactment,  see  Cole  Ejec.  698,  702, 
717—722  i  Chit.  Forms,  564—573  (9th  ed.). 

(/)  Doe  d.  Sanders  v.  Roe,  1  Dowl.  4; 
Cole  Ejec.  380. 

(?)  Cole  Ejec.  380. 

(h)  Id.  381. 

(i)  Doe  d.  Carter  v.  Roe,  10  M.  &  W.  670  ; 
2  Dowl.  N.  S.  449. 


(k)  Doe  d.  Pemberlon  v.  Roe,  7  B.  &  C.  2. 

(/)  Doe  d.  Cardigan  v.  Roe,  1  D.  &  R.  540. 

(m)  Cole  Ejec.  381. 

(n)  Ibid. 

(o)  Cole  Ejec.  382;  Wilkinson  v.  Cnllei/, 
5  Burr.  2694,  2698  ;  Cutting  v.  Der^n/,  2  W. 
Blac.  1075  ;   Hirst  v.  Horn,  6  M.  &  W.  393. 

(p)  Ante,  821. 

(?)  Cole  Ejec.  382. 
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ordered  by  the  court  or  a  judge,  to  give  bail  by  himself  and   two   Chap. XX 1 1. 
sufficient  sureties,  conditioned  to  pay  the  costs  and  damao-es  which       ^^"'  '* 


shall  be  recovered  in  the  action  (r).     Such  writ  must  be  served  in  the  Service  of 
usual  manner  (.s).  ^^''■"• 

If  the  defendant  do  not  appear,  final  judgment  may  be  signed  and  Judgment  by 
execution  issued  in  the  usual  manner  (t).  Default. 

When  the  defendant  appears  an  application  should  be  made  to  the  Upon  Appear- 
court,  or  to  a  judge  at  chambers,  founded  upon  a  sufficient  affidavit,  fi^^for'Bai"" 
to  compel  the  defendant  to  enter  into  a  recognizance  with  two  sure- 
ties, pursuant  to  the  statute  (?<)■     Such  rule   or  summons   must   be 
served  in  the  usual  manner,  and  an  affidavit  of  service  made.     Upon  On  Hearing  of 
the  hearing  of  such  rule  or  summons  the  court  or  judge  will  fix  the  '^IM'''*^''"°"- 

,    ^.         ,,  .  ,  .  />,,,.  ,.  Sum  and  Time 

sum  and  time     upon  a  consideration  of  all  the  circumstances   (x).     A  fixed. 

sum  equal  to  one  year's  value  of  the  premises,  with  a  reasonable  sum  ^^s"^'  Amount 

for  costs  (about  401.),  is  usually  required  (y).     The  amount  will  not 

be  increased  by  reason  of  any  dilapidations,  or  of  any  damage  done 

to  the  business  by  shutting  up  the  premises,  or  the  like  (^r). 

A  recognizance  (when  ordered)  must  be  entered  into  by  the  de-  Recognizance, 
fendant,   with  two   sufficient   sureties,   in   the  usual   manner  (a).     If  Affidavit  of 
taken  before  a  commissioner  in  the  country,  there  must  be  an  affi-  ^*P^'°"* 
davit  of  caption  (6).     The  recognizance  and  affidavit  must  be  filed  Recognizance 
with  one  of  the  masters  (c).     Notice  thereof  must  be  given   forth-  Notice  thereof, 
with  (rf).     The  bail  may  be  excepted  to  and  compelled  to  justify,  as  Exception  to, 

,1  /    \  and  Justifica- 

in  other  cases  (e).  ,i„„  „»•  b^j, 

After  the  time,  or  the  enlarged  time  (if  any),  allowed  by  the  rule  Judgment  for 
or  order  for  putting  in  bail  has  elapsed,  "  the  lessor  or  landlord  filing  ^^"'  °'  ^^''' 
an  affidavit  that  such  rule  or  order  has  been  made  and  served  and  not 
complied  with  (/)  shall  be  at  liberty  to  sign  judgment  for  recovery  of 
possession  and  costs  of  suit  in  the  form  contained  in  schedule  (A)  to 
this  act  annexed,  marked  No.  21,  or  to  the  like  effect  (g). 

If  the  recognizance  be  filed  and  completed  in  due  time,  the  plaintiff  Proceedings 
should  make  up  the  issue  and  proceed  to  trial  in  the  usual  manner,  in  anj  com- 
He  should  take  care  to  be  prepared  to  prove  at  the  trial  {inter  alia)  p'^ted. 
the  service  of  notice  of  trial,  and  the  amount  of  mesne  profits  to  which 
he  is  entitled  (k).     If  a  verdict  be  found  for  the  plaintiff,  the  judge  No  stay  of 

Judgment  and 

(r)  See  the   form,   post,  Chap.   XXX.;  719;  Chit.  Forms,  570  (9th  ed.).  Execution  ex- 

Chit.  Forms,  566  (9th  ed.)  ;   Cole  Ejec.  702.  (6)  See  the  form,  Cole  Ejec.  720;  Chit,  cept  on  Con- 

(s)  See  post,  Sect.  7.  Forms,  420,  570  (9th  ed.).  dition. 

.'0  Cole  Ejec.  382 ;  Id.  131.  (c)  15  &  16  Vict.  c.  76,  s.  216. 

(u)  See  forms  of  affidavit,  rule  nisi  and  (rf)  See  the  form.  Cole  Ejec.  720;  Chit. 

summons,    Cole    Ejec.    717—719;     Chit.  Forms,  408,  571  (9th  ed.). 
Forms,  566—569  (9th  ed.).  (e)  See  the  Practice  Rules  of  H.  T.  1853, 

(or)  Doe  A.  Marquis  of  Anghseav.  Brown,  Nos.   92  to  103;    Cole  Ejec.  385;    1   Chit. 

2  D.  &  R.  688  ;  Cole  Ejec.  384.  Arch.  830  (1 1th  ed.). 

{y)  Cole  Ejec.  384;    Doe  d.  Sampson  v.  (/")  See  the  form,  Cole  Ejec.  722;  Chit. 

Roe,  6  Moo.  54 ;   Doe  d.  Levy  v.  Roe,  6  C.  B.  Forms,  569  (9th  ed.). 
272.  (g)  See  the  form.  Cole  Ejec.  722 ;  Chit. 

(*)  Doe  d.  Marks  v.  Roe,  6  D.  &   L.  87  ;  Forms,  569  (9th  ed.). 
Doe  d.  Levy  v.  Roe,  6  C.  B.  272.  (h)  Cole  Ejec.  292,  387. 

(a)  Cole  Ejec.  385;   see  the  form,   Id. 


824  EJECTSIENT. 

Chap. XXI I.   will  not  order  a  stay  of  judgrnent  or  execution  (to  allow  of  an  appli- 

^'^  cation  for  a  new  trial),  except  on  condition  that  within  four  days  from 

the  day  of  the  trial  the  defendant  shall  actually  find  security  by  a 

Unless,  &c.  reco;j;nizance  with  two  sureties  not  to  commit  waste,  &c  (i),  unless  it 
ap|)ear  to  the  judge  that  the  verdict  was  contrary  to  the  evidence,  or 
the  damages  given  were  excessive  ;  nor  will  execution  be  stayed  by 
proceedings  in  error  without  a  recognizance  pursuant  to  sect.  208  (A). 


Sect.  2. —  Where  the  Landlord's  Right  of  Entry  accrues  in  or  after 

Hilary  or  Trinity  Term. 

15  &  16  \ict.        By  15  &  16  Vict.  c.  76,  s.  217,  "  in  all  actions  of  ejectment  here- 

c.  tb,  s.  7.  afj-gr  to  be  brought  in  any  of  her  Majesty's  courts  at  Westminster, 
by  any  landlord  against  his  tenant,  or  against  any  person  claiming 
through  or  under  such  tenant,  for  the  recovery  of  any  lands  or  here- 
ditaments in  any  county,  except  London  or  Middlesex,  where  the 
tenancy  shall  expire,  or  the  right  of  entry  into  or  upon  such  lands  or 
hereditaments  shall  accrue  to  such  landlord  in  or  after  Hilary  or 
Trinity  Terms  respectively,  it  shall  be  lawful  for  the  claimant  in  any 
such  action,  at  any  time  within  ten  days  after  such  tenancy  shall  expire^ 
or  right  of  entry  accrue  as  aforesaid,  to  serve  a  writ  in  ejectment 
in  the  form  contained  in  the  schedule  (A)  to  this  act  annexed,  marked 
No.  13,  except  that  it  shall  commarrd  the  persons  to  whom  it  is  di- 
rected to  appear  within  ten  days  after  service  thereof,  in  the  court  in 
which  such  action  may  be  brought ;  and  the  like  proceedings  shall  be 
thereupon  had  as  hereinbefore  provided,  save  that  it  shall  be  sufficient 
to  give  at  least  six  clear  days'  notice  of  trial  to  the  defendant  before 
the  commission  day  of  the  assizes  at  which  such  ejectment  is  intended 
to  be  tried  :  and  any  defendant  in  such  action  may,  at  any  time  before 
the  trial  thereof,  apply  to  a  judge  by  summons  to  stay  or  set  aside 
the  proceedings,  or  to  postpone  the  trial  until  the  next  assizes  (/) ; 
and  it  shall  be  lawful  for  the  judge,  in  his  discretion,  to  make  such 
order  in  the  said  cause  as  to  him  shall  seem  expedient." 

)bject  of  Sect.  The  object  of  this  enactment  is  to  enable  landlords  to  proceed  to 
trial  at  the  ensuing  assizes,  and  to  prevent  tenants  and  persons  claim- 
ing through  or  under  them,  from  wrongfully  holding  over  until  the 
second  assizes,  which,  but  for  this  section,  they  might  do  in  many 
cases  (m).  It  is  inapplicable  when  the  lands  lie  in  London  or  Mid- 
dlesex. 

Vhcn  appli-  This  Section  applies  not  only  where  the  tenancy  has  expired  or  been 

duly  determined  by  a  notice  to  quit,  but  also  to  cases  where  a  right 

(0  15  &  16  Vict.  c.  76,  s.  215  ;  Cole  Ejec.  Dowl.  203. 

387,  388.  ( /)  See  form  of  summons,  Cole  Ejec.  703. 

{k)  Cole  Ejec,  363,  387  ;   Roe  d.  Durrani  (m)  Cole  Ejec.  390. 
V.  Moore,  7  Bing.  124;   4  M.  &  P.  761 ;    1 
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of  entry  has  first  accrued  under  a  proviso  for  re-entry  for  non-per-   CitAP.  xxil. 
formance  of  any  covenant  or   agreement  on  some  day  in  or   after       ^^"'  ^' 
Hilary  or  Trinity  Term  {n). 

The  writ  under  this  section  is  in  the  usual  form,  except  that  it  Form  of  Writ 
directs  the  defendants  to  appear  within  ten  days  (instead  of  sixteen  •^'"J?'^'"  Sect, 
days)  after   service  thereof.     It   must  not  only  be  issued,   but  also  " 
served  within  ten  days  after  the  tenancy  has  expired,  or  the  right  of  Service  thereof, 
entry  first  accrued,  otherwise  the  writ,  or  the  service  thereof  (as  the 
case  may  be),  will  be  irregular  {o).     But  the  application  must,  as  in  Application  to 
other  cases  of  irregularity,  be  made  promptly  {p).     It  must  be  sup-  ^y  J^'f'^  'i''? 
ported  by  a  special    affidavit,   showing  specially  when  the  tenancy  Service  liiLrcof, 
expired,  or  the  right  of  entry  accrued,  and  when  the  writ  was  issued  larity!^*^^"" 
and  when  the  copy  was  served.     Such  copy  should  be  annexed  to 
the  affidavit,  and  the  irregularity  relied  on  should  be  made  to  appear 
clearly.     It  cannot  be  objected  at  nisi  prius  that  the  action  was  not 
commenced    within  ten  days  after   the  right  of  entry  accrued,  that 
being  merely  matter  of  irreyularity  (g). 

In  case  of  non-appearance  by  the  defendant  within  te7i  days  (ex-  Judgment  for 
elusive  of  the  day  of  service,  but  inclusive  of  the  last  day  (r) ),  the  ^'""•^PP*^'*'"- 
claimant    may    sign   judgment    and    issue    execution    in    the    usual 
manner  (5). 

If  the  defendant  appear,  the  proceedings  to  trial  are  the  same  as  in  Process  on 
other  cases,  except  that  "  at  least  six  clear  days'  notice  of  trial"  must     I'P^^""*^^- 
be  given,  i.  e.,  exclusive  both  of  the  day  of  notice  and  of  the  commis-  Trial, 
sion  day  (0-     The  want  of  sufficient,  or  indeed  of  any,  notice  of  trial 
will  be  waived  if  the  defendant  appear  at  the  trial,  and  take  his  chance 
of  the  verdict  (m).     It  is  not  necessary  to  prove  at  the  trial  that  notice 
of  trial  has  been  given,  unless  the  plaintiff  seeks  to  recover  mesne 
profits  in  the  ejectment  (x). 

The  defendant  may  at  any  time  before  the  trial  apply  to  a  judge  by  Application  to 
summons  (supported  by  a  proper  affidavit)  to  stay  or  set  aside  the  as,ae"ihrrro- 
proceedings,'or  to  postpone  the  trial  unto  the  next  assizes,  pursuant  cceilings,  if 
to  sect.  217  iy).     Whereupon  "it  shall  be  lawful  for  the  judge,  in  his  posrponc' the 
discretion,  to  make  such  order  in  the  said  cause  as  to  him  shall  seem  '^""^ 
expedient"  {z). 

(n)  Cole  Ejec.  390;   Doe  d.  Antrohus  v.  (r)  Keg.  Prac.  H.  T.  1853,  No.  174. 

Jepson,  3  B.  &  Ado).  i02  ;  Doe  d.  Rankin  v.  («)  Cole  Ejec.  391  ;   Id.  131. 

Brindley,  4  B.  &  Adol.  84.  (O  Id.  391. 

(o)  Cole   Ejec.   390;    Doe   d.   Rankin    v.  («)  Doe  d.  Antrobus  v.  Jepson,   3  B.  v<t 

Brindlet/,  4  B.  &  Adol.  84;   2  N.  &  M.  1.  Adol.  402. 

(p)  Cole  Ejec.  390;    Reg.  Prac.   H.  T.  (j)  Cole  Ejec.  391;    Doe  d.  Antrobus  v. 

1853,  Nos.  135,  136.  Jepson,  3  B.  &  Adol.  402. 

(q)  Doe  d.   Rankin  v.  Brindlet/,  4  B.  &  (tj)  Ante,  824;  Cole  Ejec.  391 ;    Id.  703. 

Adol.  84  J  2  N.  &  M.  1 ;  Cole  Ejec.  390.  («)  Ante,  824. 
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Chap.  XXII 
Sect.  3. 


15  &•  16  Vict 
c.  76,  s.  2H. 


Sect.  3. —  Verdict  for  Mesne  Profits. 

By  15  &  16  Vict.  c.  76,  s.  214(a),  mesne  profits  are  sometimes 
recoverable  in  ejectment.  This  section  applies  to  all  actions  of  eject- 
ment as  between  landlord  and  tenant,  and  is  not  confined  fo  cases  in 
which  security  has  been  given,  pursuant  to  sect.  213  {h).  Mesne 
profits  may  be  recovered  under  sect.  214,  although  the  writ  and  issue 
do  not  contain  any  claim  in  respect  of  them  (c). 

If  the  tenant  appear  at  the  trial,  that  of  itself  amounts  to  sufficient 
proof  that  due  notice  of  trial  has  been  given,  and  no  further  evidence 
on  that  point  is  necessary  (c?). 

It  is  optional  with  the  landlord  to  proceed  for  mesne  profits  under 
Secr2H"'o/'^  this  section,  or  to  bring  a  subsequent  action  of  trespass  for  mesne 
profits,  &c.,  or  for  double  value,  or  double  rent  {e).  But  where  bail 
has  been  put  in,  pursuant  to  sect.  213  (/),  the  recognizance  is  con- 
ditioned "  to  pay  the  costs  and  damages  which  shall  be  recovered  by 
the  claimant  in  the  action ;"  and  this  will  of  course  include  any 
damages  recovered  in  the  ejectment  in  respect  of  mesne  profits,  &:c.  {g). 


Proof  of  No 
tice  of  Trial. 


Optional  to 


otherwise. 


15  &  16  Vict. 
c.  76,  s.  215. 


Sect.  4. — No  stay  of  Judgment  or  Execution  after  Bail  put  in 
tvithout  a  Recognizance  not  to  commit  Waste,  Sfc. 

By  15  &  16  Vict.  c.  76,  s.  215,  "  in  all  cases  in  which  such  security 
shall  be  given  as  aforesaid (h),  if  upon  the  trial  a  verdict  shall  pass 
for  the  claimant,  unless  it  shall  appear  to  the  judge  before  whom  the 
same  shall  have  been  had,  that  the  finding  of  the  jury  was  contrary 
to  the  evidence,  or  that  the  damages  given  were  excessive,  such  judge 
shall  not,  except  by  consent,  make  any  order  to  stay  judgment  or  exe- 
cution, except  on  condition  that  within  four  days  from  the  day  of  the 
tiial,  the  defendant  shall  actually  find  security  by  the  recognizance  of 
himself  and  two  sufficient  sureties,  in  such  reasonable  sum  as  the 
judge  shall  direct,  conditioned  not  to  commit  any  waste,  or  act  in  the 
nature  of  waste,  or  other  wilful  damage,  and  not  to  sell  or  carry  off 
any  standing  crops,  hay,  straw,  or  manure  produced  or  made  (if  any) 
upon  the  premises,  and  which  may  happen  to  be  thereupon,  from  the 
day  on  which  the  verdict  shall  have  been  given  to  the  day  on  which 
execution  shall  finally  be  made  upon  the  judgment,  or  the  same  be 
set  aside,  as  the  case  may  be  :  provided  always,  that  the  recognizance 
last  above  mentioned  shall  immediately  stand  discharged  and  be  of 
no  effect,  in  case  proceedings  in  error  shall  be  brought  upon  such 


(a)  Ante,  756. 
(6)  Cole  Ejec.  387. 
(c)  Smith  V.  Tell,  9  Exch.  307. 
{d)   Doe  d.  Thompson  v.  Hodgson,  2  Moo. 
&  R.  283  ;   12  A.  &  E.  135  ;   4  P.  &  D.  142  ; 


Cole  Ejec.  292,  388. 
(e)  Cole  Ejec.  388. 
(/)  Ante,  821. 
(g)  Cole  Ejec.  388. 
(h)  Sect.  213,  ante,  821. 
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jud"ment,  and  the  plaintiff  in  error  shall  become  bound  in  the  manner    Chap.  XXll. 
hereinbefore  provided  (i).  ect\_^ — 

An  order  to  stay  judgment  or  execution  without  any  such  condition,  When  Order 
may  be  made  in  the  following  cases: — 1.  Where  it  appears  to  the  sTc  t!^  2  "5  ^"^ 
judee  that  the  finding  of  the  jury  was  contrary  to  the  evidence.     2.  without  a  Con- 
Where  it  appears  to  the  judge  that  the  damages  given  were  excessive. 
3.  By  consent  (k). 

By  15  &  16  Vict.  c.  76,  s.  216,  "all  recognizances  and   securities  Sect.2i6.  Cap. 
entered  into  as  last  aforesaid  may  and  shall  be  taken  respectively  in  nizance. 
such   manner,  and  by  and  before  such  persons  as  are  provided  and 
authorized  in  respect  of  recognizances  of  bail  upon  actions  and  suits 
depending  in  the  court  in  which  any  such  action  of  ejectment  shall 
have  been  commenced :  and  the  officer  of  the  same  court,  with  whom  Recognizances 
recognizances   of  bail    are   filed,   shall  file    such  recognizances    and 
securities,  for  which  respectively  the  sum  of  two  shillings  and  sixpence, 
and  no  more,  shall  be  paid,  but  no  action  or  other  proceeding  shall  Limitation  of 
be  commenced  upon  any  such  recognizance  or  security  after  the  ex-  thereon. 
piration  of  six  months  from  the  time  when  possession  of  the  premises,  or 
any  part  thereof,  shall  actually  have  been  delivered  to  the  landlord." 

The  order  to  stay,  &c.,  whether  made  with  or  without  the  above-  Order  to  stay, 
mentioned  "  condition,"  should  be  drawn  up  and   served  forthwith,  ceedtncrs 
And  if  a  recognizance  be  ordered,  the  defendant  should  take  care  to  thereon, 
enter  into  one,  with  two  sufficient  sureties,  within  four  days  after  the 
verdict,  exclusive  of  the  day  of  trial  (Z).     It  seems  that  notice  of  such 
recognizance  should  be  given  forthwith,  and  that  the  sureties  may  be 
compelled  to  justify  in  like  manner  as  where  a  tenant  is  ordered  to 
find  bail  before  being  permitted  to  defend  (»?). 


Common  Mode  of  Proceeding. 

Sect.  5, — Preliminary  Points. 

1.  It  is  generally  advisable  for  a  landlord  to  proceed   against  a  Generally  ad- 
tenant  in  the  special  manner  authorized  by  15  &  16  Vict.  c.  76,  ss.  ceed  specially' 
213—217,  when  practicable,   because  he  thereby  obtains  consider-  whenpracti- 
able  advantages  (w) ;  but  he  is  always  at  liberty  to  proceed  in  the 
ordinary  manner,  like  any  other  person.     Sect.  218  expressly  provides,  but  never  com- 
that  "nothing  herein  contained   shall  be  construed  to  prejudice  or  218. 
affect  any  other  right  of  action    or    remedy  which  landlords   may 
possess  in  any  of  the  cases  hereinbefore  provided  for,  otherwise  than 
hereinbefore    expressly   enacted."      By  proceeding    in  the  ordinary 
manner  the  special  advantages  given  by  the  statute  will  be  lost  (o). 

(0  Sect.  208;  Cole  Ejec.  361,  388  ;  see  Ejec.  776;   Chit.  Forms,  573  (9th  ed.). 

form  of  such  order,  Cole  Ejec.  776.  (m)  Cole  Ejec.  389. 

[k)   Cole   Ejec.  389;    see  form  of  such  {n)  Ante,  821. 

order,  Cole  Ejec.  776.  (o)  Cole  Ejec.  378. 

{I)  Cole  Ejec.  389;    see   the  form.  Cole 
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Chap.  XXII. 
Sect. 5. 

Sometimes 
there  is  no 
Option. 


Ascertain 
clearly  Kight 
of  Entry. 


Sometimes  a 
demand  of 
Possession  ne- 
cessary before 
Action. 


Consider  whe- 
ther other  Re- 
medies more 
beneficial. 


In  some  cases  the  landlord  has  no  option  to  proceed  otherwise  than 
in  the  ordinary  manner,  ex.  gr. :  where  the  tenant  did  not,  at  the  time 
when  his  term  ended  or  was  determined,  hold  under  any  lease  or 
agreement  in  writing ;  or  where  the  same  has  not  expired,  or  been 
determined  by  a  regular  notice  to  quit,  but  some  forfeiture  is  relied 
on  ip). 

2.  Before  commencing  an  ejectment  the  landlord  should  ascertain 
clearly  that  he  has  a  right  of  entry,  i.  e.,  a  legal  right  to  actual  pos- 
session of  the  property,  and  not  merely  a  right  to  the  reversion  and 
its  incidents,  such  as  rent,  &c.  {q).  The  tenancy  must  have  expired 
by  effluxion  of  time,  or  have  been  determined  by  due  notice  to  quit, 
or  in  some  other  legal  manner ;  or  the  lease  or  agreement  must  have 
contained  a  proviso  or  condition  of  re-entry  to  take  effect  on  some 
act  or  event,  which  has  happened,  or  on  the  breach  of  some  covenant 
or  stipulation  which  has  not  been  performed.  A  mere  breach  of 
covenant  is  not  sufficient  to  support  an  ejectment,  unless  the  lease  or 
agreement  contains  a  proviso  for  re-entry  applicable  to  such  covenant, 
but  the  remedy  is  only  by  action  for  damages  (r).  Generally  speak- 
ing, an  ejectment  cannot  be  maintained  for  non-payment  of  rent 
(notwithstanding  a  proviso  for  re-entry  applicable  thereto),  unless  half 
a  year's  rent  or  more  is  in  arrear,  and  there  is  no  sufficient  distress  to 
be  found  on  the  demised  premises  countervailing  all  the  arrears 
due  {s).  But  sometimes  the  lease  expressly  provides,  that  in  case  any 
rent  shall  be  in  arrear  for  a  specified  number  of  days,  {although  no 
formal  demand  shall  have  been  made  thereof,)  it  shall  be  lawful  for  the 
lessor  to  re-enter,  kc.{t).  Such  words,  or  any  others  to  the  like  effect, 
are  sufficient  to  dispense  with  the  necessity  for  a  formal  demand  of 
the  rent  according  to  the  strict  rules  of  the  common  law  {u). 

Sometimes  a  demand  of  possession  is  necessary  before  an  ejectment 
can  be  maintained,  although  the  defendant  is  not  entitled  to  the 
usual  notice  to  quit.  This  happens  when  the  defendant  is  by  con- 
struction of  law  or  otherwise  a  tenant  at  will  to  the  plaintiff,  and  such 
tenancy  has  not  been  legally  determined  by  entry  or  otherwise  {x). 

3.  Before  commencing  an  action  of  ejectment  in  one  of  the  superior 
courts,  the  landlord,  or  his  attorney,  should  consider  whether  a  more 
summary  and  advantageous  remedy  may  not  be  obtained  elsewhere; 
ex.  gr,,  by  an  action  for  recovery  of  possession  in  the  county 
courts  (?/) ;  or  before  justices  of  the  peace  by  summary  proceedings 


ip)  Cole  Ejec.  380,  381. 

(?)  Id.  66. 

(r)  Cole  Ejec.  403;  Lit.  s.  325  ;  Doe  d. 
Wilson  V.  Phillips,  2  Bing.  13  ;  9  Moo.  46  ; 
Doe  d.  Rndd  v.  Golding,  6  Moo.  231  ;  Doe 
d.  Rains  v.  Kneller,  4  C.  &  P.  3;  Doe  d. 
Dark  v.  Bowditch,  8  Q.  B.  973. 

(s)  1.5  &  16Vict.c.  76.  s.  210;  Cole  Ejec. 
415,  416;  Hill  v.  Kempshall,  7  C.  B.  975; 
Cross  V.  Jordan,  8  Exch.  149. 

it)  See  8  &  9  Vict.  c.  124,  Sched.  2, 


Col.  2,  Form  11 ;   Cole  Ejec.  411. 

{u)  Doe  d.  Harris  v.  Masters,  2  B.  &  C. 
490  ;  4  D.  &  R.  45  ;  Goodright  d.  Hare  v. 
Cator,  2  Doug.  477,  486  ;  Dormer's  Case,  5 
Co.  R.  40  b  ;   Cole  Ejec.  41 1,  412. 

(.i)  Cole  Ejec.  58. 

iy)  9  &  10  Vict.  c.  95,  ss.  122,  123,  126, 
127;  amended  by  19&20  Vict.  c.  108,ss.50, 
51  ;  Cole  Ejec.  Chap.  LXX. ;  post,  Chap. 
XXIII. 
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under  1  &  2  Vict.  c.  74(2^);  or  under  the  acts   relating  to  deserted    Chap.  XXII. 

premises  (a) ;  or  to  parish  houses  or  land  (h) ;  or  whether  the  question  — '—^ — 

of  law  or  fact  likely  to  arise  (if  any)  may  not  be  more  advantageously 
raised  in  some  other  form  of  action,  or  proceeding  (c). 

4.  By  bringing  an   ejectment  the   plaintiff  elects  to  consider  the  Immediate 
defendant  as  a  trespasser,  and  not  as  a  tenant,  from  the  day  on  which  ^f  gj^  tijccu^^ 
the  right  of  possession  is  claimed  in  the  writ;  and  he  cannot  distrain  menu 
or  sue  for  any  subsequent  rent  (d) ;  nor  for  an  apportioned  part  of  the 
current  quarter's  rent  (where  the  rent  is  reserved,  payable  quarterly), 
calculated  from  the  last  quarter-day  to  the  day  on  which  possession 
is  claimed  in  the  writ  (e). 


Sect.  6. —  The  Writ  of  Ejectment. 

By  the  Common  Law  Procedure  Act,  1852,  sect.  168,  "instead  of  15  &  16  Vict. 
the  present  proceeding  by  ejectment  a  writ  shall  be  issued,  directed  to  ^yjft'o^f  Eiect- 
the  persons  in  possession  hy  name,  and  to  all  other  persons  entitled  to  ment. 
defend  the  possession  of  tlie  property  claimed,  which  projjerty  shall  be 
described  in  the  writ  with  reasonable  certainty."     By  sect.  175,  the  Sect  175. 
want  of  such  certainty  shall  not  nullify  the  writ,  but  shall  only  be 
ground  for  an  application  to  a  judge  for  better  particulars  of  the  land 
claimed,  which  a  judge  shall  have  power  to  give  in  all  cases.     No 
order  for  better  particulars  will  be  made,  except  under  special  cir- 
cumstances (/). 

By  sect.  169,  "  the  writ  shall  state  the  names  of  all  the  persons  in  Sect.  169. 
whom  the  title  is  alleged  to  be,  and  command  the  persons  to  whom  it  """  ° 
is  directed  to  appear  within  sixteen  days  after  service  thereof  in  the 
court  from  which  it  is  issued,  to  defend  the  possession  of  the  pro- 
perty sued  for,  or  such  part  thereof  as  they  may  think  fit,  and  it  shall 
contain  a  notice  that  in  default  of  appearance  they  will  be  turned  out 
of  possession  ;  and  the  writ  shall  bear  teste  of  the  day  on  which  it  is 
issued,  and  shall  be  in  force  for  three  months  {g),  and  shall  be  in  the 
form  contained  in  the  schedule  (A)  to  this  act  annexed,  marked 
No.  13,  or  to  the  like  effect  (A) ;  and  the  name  and  abode  of  the 
attorney  issuing  the  same,  or,  if  no  attorney,  the  name  and  residence 
of  the  party  shall  be  indorsed  thereon,  in  like  manner  as  hereinbefore 

(?)  "  An  Act  to  facilitate  the  Recovery  of  (c)  Cole  Ejec.  74 ;    Id.  Chap.  VI. 

Possession  of  Tenements  after  due  determi-  {^d)  Cole  Ejec.  82  ;   Birch  v.  Wrighl,  1  T. 

nation  of  the  Tenancy;"   Cole  Ejec.  Chap.  R.  378  ;   Bridges  v.  Smyth,  5  Bing.  410;   2 

LXXI.;   post,  Chap.  XXIV.  M.  &  P.  740;   Jones  v.  Carter,  15  M.  &  VV. 

(o)  11  Geo.  2,  c.  19,  ss.  16, 17  ;   57  Geo.  3,  718  ;    Franklin  v.  Carter,  1  C.  B.  750  ;    3  D. 

c.  52;    Cole   Ejec.  Chap.  LXXII. ;    post,  &  L.  213. 

Chap.  XXIV.     If  within  the  limits  of  the  (e)  Oldershaw  v.  Holt,  12  A.  &  E.  590; 

metropolitan  police  district,  see  3  &  4  Vict.  4  P.  &  D.  307. 

C.84,  s.  13;   Cole  Ejec.  675;    post.  Chap.  (/)  Doe  d.  Saxton  v.  Tumer.U  C.B.  896; 

XXIV.      If  within  the  city  of  London,  see  Cole  Ejec.  119. 

11  &  12  Vict.  c.  43,  s.  34;  Cole  Ejec.  675.;  {g)  I.  e.  three  calendar  months;   13  &  14 

(b)  59  Geo.  3,  c.  12,  ss.  24,  25;  5&  6  Will."  Vict.  c.  21,  s.  4. 

4,  c.  96,  s.  5;    Cole  Ejec.  Chap.  LXXI  1 1,;  (h)  See  form,  Chap.  XXX.;  Cole  Ejec. 

post,  Chap.  XXIV.  82,  701 ;  Chit.  Forms,  533  (9th  ed.). 
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Chap.  XXII 
Sect.  6. 


Blank  Forms. 


How  filled  up. 

] .   Names  of 
Defendants. 


Effect  of  Mis- 
nomer. 


Only  Tenants 
and  Under- 
tenants in  Pos- 
session to  be 
named. 


Tenants  who 
have  under- 
let. 


enacted  with  reference  to  the  indorsements  on  a  writ  of  summons  in  a 
personal  action  (i);  and  the  same  proceedings  may  be  had  to  ascer- 
tain whether  the  writ  was  issued  by  the  authority  of  the  attorney 
whose  name  was  indorsed  thereon,  and  who  and  what  the  claimants 
are,  and  their  abode,  and  as  to  staying  the  proceedings  upon  writs 
issued  without  authority,  as  in  the  cases  of  writs  in  personal  actions." 

A  printed  form  of  the  writ  on  parchment,  and  printed  copies  thereof 
on  paper,  for  service,  may  be  obtained  from  any  law  stationer.  It 
should  be  filled  up  as  follows  : —  ■\ 

1.  It  should  be  "directed  to  the  persons  in  possession  by  name" (J). 
The  christian  and  surname  or  title  of  dignity  {k)  of  each  person  in 
possession  as  tenant  or  under-tenant  of  all  or  any  part  of  the  property 
claimed,  should  be  correctly  stated  (Z).  But  the  court  will  not  set 
aside  the  writ,  or  the  copy  and  service,  by  reason  only  of  a  mis- 
nomer (m).  Where  a  writ  of  summons  was  directed  to  the  defendant 
as  "  The  Right  Honorable  Baron  Suffield,"  his  true  name  and  de- 
scription being  "  The  Right  Honorable  Edward  Vernon  Harbord, 
Baron  Suffield,"  the  court  refused  to  set  aside  the  process,  saying, 
that  *'  Baron"  might  possibly  be  his  christian  name,  and  if  so,  it  was 
a  mere  misnomer,  which  might  be  amended  (n).  Upon  the  same 
principle,  when  the  christian  name  of  any  person  in  possession  cannot, 
with  due  diligence,  be  ascertained,  he  or  she  may  be  described  in  the 

writ  as  "  Mister ,"  "  Mistress ,"  or  "  Miss "  (o).     It 

is  sufficient  to  describe  a  company  by  its  name,  without  stating  it  to 
be  a  corporation,  or  how  it  became  one{p). 

Only  persons  in  possession  as  tenants  or  tinder-tenants  should  be 
named  as  defendants  in  the  writ ;  not  their  wives,  children,  servants, 
or  visitors,  for  they  do  not  occupy  as  tenants,  and  are  not  "  persons 
in  possession"  within  the  meaning  of  sect.  168  {q).  Generally  speak- 
ing, the  occupation  of  a  servant  is  considered  as  the  occupation  of 
his  master  by  his  servant  (r).  But  the  servant  of  a  deceased  tenant 
may  so  act  as  to  render  himself  liable  to  be  sued  personally  in  an 
ejectment  {s).  If  he  appear  to  the  writ  it  will  be  no  defence  that  he 
occupied  merely  as  the  servant  of  another  person  {t). 

If  there  be  a  tenant  in  possession  who  occupies  by  a  sub-tenant,  the 


_9> 


(0  15  &  16  Vict.  c.  76,  s.  6. 

(j)  Sect.  168,  ante,  829. 

(A:)  Titles  of  dignity  should  be  thus 
stated,  viz. — The  Most  Noble  A.,  Duke  of 
B. ;  The  Most  Honorable  C,  Marquis  of  D. ; 
The  Right  Honorable  E.,  Earl  of  P.;  The 
Right  Honorable  G.,  Viscount  H. ;  The 
Right  Honorable  I.,  Baron  K. ;  Sir  L.  M., 
Baionet;  Sir  N.  O.,  Knight;  and  the  like. 
The  title  or  addition  of  M.P.,  or  Esquire, 
need  not  be  given,  but  may  sometimes  be 
added  by  way  of  courtesy. 

(I)  Cole  Ejec.  83. 

(m)  Cole  Ejec.  83  ;  Doe  d.  Stainton  v.  Roe, 


6  M.  &  S.  203  ;  Wells  v.  Ld.  Suffield,  4  C.  B. 
750:  5  D.  &  L.  177. 

(n)  Weils  V.  Ld.  Suffield,  4  C.  B.  750;  5 
D.  &L.  177. 

(o)  Cole  Ejec.  84. 

{p)  Woolfv.  The  City  Steamboat  Co.,  7  C. 
B.  103  ;   6  D.  &  L.  606. 

(<7)  Cole  Ejec.  84. 

(r)  Mayhew  v.  SiUtle,  4  E.  &  B.  347; 
Beclce  v.  Beaumont,  16  East,  33. 

(s)  Dod  d.  Alkins  v.  Roe,  2  Chit.  R.  179, 

It)  Doe  d.  Cuff  V.  Slradling,  2  Stark. 
187;  Doe  d.  James  V.  Staunton,  2  B.  &A.371; 
1  Chit.  R.  113. 
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former  may  be  named  in  the  writ  as  one  of  the  defendants  (w) :  but  it   Chap.  XXI I. 
is  sufficient  to  name  the  sub-tenant,  leaving  him  to  give  notice  of  the       ^^<^'^-  <>• 
writ  to  his  immediate  landlord,  pursuant   to   15   &  16  Vict.  c.  76, 
s.  209  {x). 

Under-tenants  in  possession  of  all  or  part  of  the  property  claimed  Under-tenants, 
should  be  named  in  the  writ  {y).     Occupiers  of  apartments  or  lodg- 
ings are  generally  under-tenants  of  part,  and  therefore  may  be  named 
in  the  writ  (2) ;  but  it  is  more  usual  to  omit  them  (a). 

If  the  possession  of  the  premises  is  vacant,  the  writ  should  be  Vacant  Pos- 
directed  to  the  person  who  would  have  been  tenant  in  possession  if 
he  had  not  abandoned  the  possession  (b).  If  he  be  dead,  the  writ 
should  be  directed,  not  to  him,  but  to  his  executors  or  administra- 
tors (c).  If  there  be  no  rightful  executor  or  administrator,  an  executor 
de  son  tort,  who  has  taken  possession,  may  be  sued  (c). 

2.  The  property  claimed  must  be  described  in  the  writ  "  with  rea-  2.  Description 
sonable  certainty"  (d).  The  want  of  such  certainty  will  not  nullify  pgrty. 
the  writ,  but  is  only  ground  for  an  application  to  a  judge  for  better 
particulars  of  the  land  claimed,  which  the  judge  has  power  to  give  in 
all  cases  (e).  An  order  for  such  particulars  will  not  be  made,  except 
under  special  circumstances,  because  any  defendant  may  defend  for 
the  part  in  his  own  possession,  and  can  generally  be  at  no  loss  as  to 
its  identity  (/).  But  sometimes  a  defendant  may  not  know  whether 
the  plaintiff  seeks  to  recover  all,  or  only  part  of  the  lands  in  his  pos- 
session. 

The  property  need  not  be  described  in  the  writ  with  such  certainty  Certainty  re- 
as  to  identify  it,  or  to  distinguish  it  from  other  property  in  the  same  ^^^^^  ' 
parish  (^),   although   it  is  not  unusual   to  do  so,  when  conveniently 
practicable. 

A  house  may  be  described  as  "one  messuage  with  the  [out-build-  A  House,  &c. 

ings,  yard,  garden,  and]  appurtenances,  known  as  No.  — , street, 

in  the  parish  of ,  in  the  county  of ."     But  such  particularity 

is  not   generally  necessary,   and   frequently   would  be  impracticable 
where  the  premises  are  numerous  :  a  much  more  general  and  indefinite 
description  is  sufficient.     For  instance,  the  property  claimed  may  be  General  De- 
described  as  follows  {stating  enough  of  each,  hut  omitting  anything  clearly  fl^J-'^T"  ^^  " 

inapplicable),  viz.  : messuages, cottages, barns,  

stables, coachhouses, outhouses, acres  of  arable  land, 

acres  of  meadow  land,  acres  of  pasture  land, acres  of 

(u)  Roe  V.  Wigg,  2  Bos.  &  P.,  N.  R.  330.  {b)  Cole  Ejec.  85. 

(x)  Cole'  Ejec.  84,  115.  (c)  Doe  d.  Crouch  v.  Roe,  13  L.  J.,  Q.  B. 

{y)  Cole  Ejec.  84;   Doe  d.  Turner  v.  Gee,  80  ;  Doe  d.  Pamphilon  v.  Roe,  1  Dowl.  N.  S. 

9  Dowl.  612.  186. 

(«)  Cole  Ejec.  84  ;  Doe  d.  Henson  v.  Roe,  {d)  15  &  16  Vict.  c.  76,  s.  168  ;  ante,  829. 

1   D.  &  L.  657  ;  Doe  d.  Threader  v.  Roe,  1  (e)  Sect.  175,  ante,  829. 

Dowl.N.S.  261;   Brawley  \.  fVade,  yi'del.  (/)  Doe  d.  Saxton  v.  Turner,  UC.B.  896  ; 

664.  Cole  Ejec.  85.  86. 

<a)  See  Cole  Ejec.  84;  Id.  75,  where  the  (g)  Cole  Ejec.  86. 
reasons  are  stated. 


Shares. 
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Chap.  XXII.    woodland,  acres  of  land  covered  with  water,  and  acres  of 

^^^'^'  ^'       other  land,  with  the  appurtenances,  in  the  parish  of in  the  county 

of "  (h). 

Description  of       For  a  full  and  particular  description  of  the  various  tenements  for 

Teii'ement!^  which  an  ejectment  will  lie,  and  how  they  respectively  should  be  de- 
scribed in  the  writ,  see  Cole  on  Ejectment,  85 — 92. 

Undivided  Any  undivided  part,  share  or  proportion  of  messuages,  lands,  &c. 

may  be  claimed  in  the  writ(z).  But  under  a  claim  of  the  whole,  or 
of  a  greater  part  than  the  plaintiff  is  really  entitled  to,  he  may  recover 
any  less  part  or  share  to  which  he  may  appear  entitled  (j).  In  no 
case  can  he  recover  more  than  he  has  claimed,  and  therefore  the 

Always  claim     plaintiff  should  always  take  care  to  clabn  enough  {k). 

p"°"h'    d  '^'^^   parish  and  county  wherein   the  property  lies  should  be  cor- 

County.  rectly  stated (Z).     The  prescribed  form  says  "in  the  parish  of in 

the  county  of "  (/«)•     If  any  mistake  be   made  in  the  name  of 

the  parish,  an  amendment  will  generally  be  permitted  at  the  trial,  un- 
less it  appears  that  the  defendant  has  been  actually  misled  or  pre- 
judiced by  the  misdescription  (w). 

3.  Names  of  3.  "  The  Writ  shall  state  the  names  of  all  the  persons  in  whom  the 
annants.         ^j^j^  j^  alleged  to  be"  (o).     The  correct  christian  name  and  surname  or 

title  of  dignity  (p)  of  each  claimant  should  be  stated  (g).  An  amend- 
ment has  been  permitted  before  trial  by  adding  the  name  of  another  3. 
Their  Title—  claimant  (/').  The  writ  need  not  attempt  to  distinguish  whether  all  or  0 
how  stated.  ^^y  ^^  ^j^g  plaintiffs  claim  jointly  or  severally.  Their  title  is  to  be 
stated  thus :  "  to  the  possession  whereof  A.,  B.  and  C,  some  or 
one  of  them  claim  to  be  entitled  [or  '  to  have  been  on  and  since 
the day  of  a.d. entitled'],  and  to  eject  all  other  per- 
sons therefrom."  Such  form  is  equally  applicable  whether  the  plain- 
tiffs sue  as  joint  tenants,  tenants  in  common,  coparceners,  or  other- 
wise (5). 

4.  From  what        The  plaintiffs  in  ejectment  usually  claim  "  to  be  entitled,"  &c.,  i.  e. 

sion^should^be    °^  ^^^  ^^Y  ^^  ^^^  ^^^^^  °^  ^^^  ^^"^ '  ^^^  ^^^^  ^^^  sometimcs  advan- 
ciainied.  tageously  claim  from   an   earlier  day  {t).     Thus  a  landlord   may  so 

claim  from  the  next  day  after  the  expiration  of  the  lease  or  tenancy  ; 

or  next  after  the  determination  of  a  strict  tenancy  at  will  by  a  demand 

of  possession  or  otherwise  :  but  it  is  improper  and  dangerous  to  claim 

from  too  early  a  day,  because  when  by  the  writ  the  plaintiffs  claim  to 

have  been  entitled  on  and  since  a  specified  day,  they  cannot  maintain 

(ft)  Cole  Ejec.  87.  see  ante,  830  (k). 

(?)  Id.  87.  (9)  Cole   Ejec.  93;    King  v.  King,   Cro. 

(j)  Id.  86,  87.  Eliz.  776;   Carter  v.  West,  Freeman,  116; 

{k)    Id.  86.  Doe  d.  Miller  v.  Rosers,  1  C.  &  K.  390. 

(/)  Id.  92.  (r)  Sawyer  v.  Olley,  1  F.  &  F.  637. 

(to)  Ante,  829.  (s)  Cole  Ejec.  93  ;   Elliss  v.  Elliss,  E.,  B. 

(n)  Doe  d.  Marriott  v.  Edwards,  1   Moo.  &   E.  81  ;   27  L.  J.,  Q.   B.  316;    Lloyd  T. 

&  R.  319  ;  6  C.  &  P.  208 ;  Cole  Ejec.  92.  Davies,  15  C.  B.  78,  79. 

(o)'  Sect.  169,  ante,  829.  (0  Cole  Ejec.  94. 
( p)  How  to   describe    titles  of  dignity, 
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such  action  without  proof  of  a  right  of  possession  in  them  or  some 
or  one  of  them  on  that  day  («) ;  and  from  thence  until  the  commence- 
ment of  the  action  (v) ;  whereas  the  right  of  possession  may  have 
accrued  after  the  day  named  and  before  action,  either  by  the  expira- 
tion of  a  notice  to  quit  {x) ;  or  upon  a  demand  of  possession  made  (y), 
or  upon  some  new  act  or  omission  of  the  tenant  creating  a  for- 
feiture {z).  But  a  mistake  as  to  the  date  may  sometimes  be  cured  by  Amendment 
an  amendment  at  the  trial  (a). 

5.  The  writ   must  be  tested   in  the   name  of  the  chief  justice  or  5.  Teste  of 
chief  baron   of  the  court   out  of  which  it  issues,  or,   in  case  of  a      "'' 
vacancy  in  that  office,  in  the  name  of  the   senior  puisne  judge   or 

baron  of  the  court  for  the  time  being.     It  must  also  be  tested  on  the 
day  and  year  when  it  actually  issues,  whetlier  in  terra  or  vacation. 

6.  When  the   plaintiff  intends  to   proceed   in   the  special  manner  6.  Notice  for 
authorized  by  15  &  16  Vict.  c.  76,  s.  213,  and  is  entitled  to  do  so{b),  ^^''• 

the  writ  should  be  subscribed  with  a  notice  in  the  form,  No.  21,  in  the 
schedule  to  that  act  (c). 

7.  The  w^rit  must  be  indorsed  with  the  names  and  places  of  abode  7.  Indorse- 
of  the  attorney  and  agent  suing  out   the  same   (if  any),  or,  with  a  '"^"'^• 
memorandum  expressing  that   the   same  has   been  sued  out  by  the 
plaintiff  in  person,  mentioning  the  city,  town  or  parish,  and  also  the 

name  of  the  hamlet,  street  and  number  of  the  house  of  the  plaintiff's 
residence,  if  any  such  there  be  (d). 

8.  The  writ  having  been  filled  up  as  above  directed  (e),  must  be  taken,  8.  Practical 
together  with  a  praecipe  for  the  writ  (/),  to  the  master's  office  (g).     The     "^^'^"<^"s. 
master  will  thereupon  file  the  praecipe  and  seal  the  writ :   pay  5s. 

If  the  plaintiff  sues  in  person  he   must,  at  the  time  of  issuing  the  Plaintiff's 
writ,  enter  in  the  book,  kept  for  that  purpose  at  the  master's  office,  ■^^'^'■^^^■ 
an  address  within  three  miles  from  the  General  Post  Office  m  St.  Mar- 
tin's-le-Grand,  London,  at  which  all  proceedings  not  requiring  per- 
sonal service  may  be  left  for  him  {h). 


(u)  Cole  Ejec.  95;  Doe  d.  Lewis  v.  Earl 
Cawdor,  1  C,  M.  &  R.  398  ;  Roe d.Wrangham 
V,  Hersey,  3  Wils.  274  ;  Doe  d.  Bennett  v. 
Lmg,  9  C.  &  P.  773  ;  Dne  d.  Grave  v.  Wells, 
10  A.  &  E.  427  ;  2  P.  &  D.  396;  Doe  d. 
Esdaile  v.  Mitchell,  2  M.  &  S.  446. 

(v)  Cole  Ejec.  95;  Doe  d.  Gardner  v. 
Kennard,  12  Q.  B.  244;  Doe  d.  Xewby  v. 
Jackson,  I  B.  &  C.  454;  2  D.  &  R.  514. 

[x)  Doe  d.  Lloyd  v.  Ingleby,  14  M.  &  W. 

iy)  Doe  d.  Loscomhe  v.  Clifford,  2  C.  &  K. 
448  ;  Goodtitle  d.  Galloway  v.  Herbert,  4  T. 
R.  680  ;  Doe  d.  Newby  v.  Jackson,  1  B.  &  C. 
448 ;  2  D.  &  R.  514  ;  Doe  d.  Jacobs  v.  Phil- 
lips,  10  Q.  B.  130. 

(?)  Cole  Ejec.  95. 

(a)  Doe  d.  Edwards  v.  Leach,  3  M.  &  G. 
229  ;  3  Scott,  N.  R.  509  ;  9  Dowl.  877  ;  Doe 


d.  Simpson  v.  Hall,  5  M.  &  G.  795 ;  1  D.  & 
L.  49 ;  Doe  d.  Bennett  v.  Long,  9  C.  &  P. 
773,  777  ;  Doe  d.  Loscombe  v.  Clifford,  2  C. 
&  K.  448. 

(b)  Ante,  822;  Cole  Ejec. Chap.  XXXVI. 

(c)  See  the  form,  post,  Chap.  XXX.  ; 
Cole  Ejec.  702;   Chit.  Forms,  566  (9th  ed.). 

(rf)  15  &  16  Vict.  c.  76,  ss.  6,  169;  Cole 
Ejec.  96,  702. 

( e)  See  a  complete  form,  Cole  Ejec.  701 ; 
post.  Chap.  XXX. 

(/)  See  the  form,  Cole  Ejec.  701  ;  post, 
Chap.  XXX. 

(f )  The  .Master's  Office  in  Q.  B.  is  at  No. 
2,  Mitre  Court  Buildings,  Temple  ;  in  C.  P., 
in  Serjeants'  Tnn,  Chancery  Lane ;  in  Exch., 
at  No.  7,  Stone  Buildings,  Lincoln's  Inn. 

{h)  Reg.  Prac.  H.  T.  1853,  No.  166. 
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Notice  of  fur- 
tlier  Proceed- 
ings by  Attor- 
ney for  ^laiii- 
titV. 

How  served 
generally. 


At  any  time  after  issuing  the  writ  "  in  person,"  the  plaintiff  may 
employ  an  attorney  and  give  notice  thereof  to  the  defendant  (i). 


Affidavit  of 
personal  Ser- 
vice, or  Order, 
or  Rule  of 
Court  neces- 
sary. 


Personal  Ser- 
vice advisable 
wben  practi- 
cable. 


Writ  must  be 
served  within 
three  Calendar 
Months. 


It  cannot  be 
renewed. 


Service  on  the 
Tenant  per- 
sonally. 


Service  on 

Wife. 


Sect.  7. — Service  of  the  Writ. 

By  15  &  16  Vict.  c.  76,  s.  170,  "  the  writ  shall  be  served  in  the 
same  manner  as  an  ejectment  has  been  heretofore  served,  or  in  such 
manner  as  the  court  or  a  judge  shall  order,  and  in  case  of  vacant  pos- 
session by  posting  a  copy  thereof  upon  the  door  of  the  dwelling-house 
or  other  conspicuous  part  of  the  property." 

By  the  Practice  Rules  of  H.  T.  1853,  No.  112,  "no  judgment  in 
ejectment  for  want  of  appearance  or  defence,  whether  limited  or 
otherwise,  shall  be  signed,  without  first  filing  an  affidavit  of  the  service 
of  the  writ  according  to  the  Common  Law  Procedure  Act,  1852,  and 
a  copy  thereof  [i.  e.,  of  the  writ] ;  or  where  personal  service  has  not 
been  effected,  without  first  obtaining  a  judge's  order,  or  a  rule  of  court, 
authorizing  the  signing  such  judgment ;  which  said  rule  or  order,  or 
a  duplicate  thereof,  shall  be  filed,  together  with  a  copy  of  the  writ." 

It  is  generally  better,  when  practicable,  to  serve  the  writ  on  each 
defendant  personally,  but  when  that  cannot  be  managed,  it  should  be 
served  in  the  best  manner  practicable;  and  upon  affidavit  of  such 
service,  the  judge  will,  in  his  discretion,  either  make  an  order  abso- 
lute for  leave  to  sign  judgment,  or  an  order  nisi,  with  directions  in 
what  manner  it  shall  be  served,  together  with  a  copy  of  the  writ. 

The  service  must  be  made  whilst  the  writ  is  in  force,  i.  e.  within 
three  calendar  months  next  after  the  day  on  which  it  issued  (k).  If 
the  writ  issued  pursuant  to  sect.  217,  it  must  be  served  within  ten 
days  after  the  tenancy  expired,  or  the  right  of  entry  accrued  (/). 
There  are  no  provisions  in  the  act  for  renewing  or  continuing  it  by 
alias  or  pluries.  Therefore  it  would  seem  that  if  not  served  within 
the  time  limited,  the  claimants  must  commence  a  fresh  action  (m), 
which  may  sometimes  be  too  late,  being  barred  by  the  statute  of 
limitations. 

The  writ  may  be  served  personally  on  the  defendants  therein  named 
in  any  place  or  county,  and  it  is  unnecessary  to  explain  to  them  the 
object  and  meaning  of  the  service  (w).  The  writ  need  not  be  pro- 
duced at  the  time  the  copy  is  served,  unless  the  defendant  then  re- 
quires to  see  it  (o). 

The  writ  may  be  served  on  the  defendant's  wife,  either  on  the  pre- 
mises sought  to  be  recovered,  or  at  his  dwelling-house  elsewhere,  she 
residing  there  with  him  {p).     The  affidavit  of  such  service  must  state 


(0  Reg.  Prac.  H.  T.  1853,  No,  167 ;  post, 
844  ;  see  form,  Cole  Ejec.  733. 

(A)  15  &  16  Vict.  c.  76,  s.  169  ;  ante, 
829 ;  Cole  Ejec.  98. 

(/;  Ante,  825. 


(7»)  Cole  Ejec.  99. 
(n)   Id.  99,  100. 
(o)  Id.  101. 
ip)  Id.  101. 
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where  it  took  place;  and  if  not  served  on  any  part  of  the  premises,    Chap.XXII. 

but  at  the   defendant's  dwelHng-house   elsewhere,  the  affidavit  must  '^'  ^' 

shov^^  that  she  was  living  with  him  there  at  the  time  of  such  service  {q). 

Generally  speaking,  service  on  the  defendant's  son  or  daughter,  or  Service  on 
other  relation  (except  his  wife)  or  on  his  servant,  either  on  the  premises  ^^l^^  °^  ^'^" 
in  question,  or  at  his  residence  elsewhere,  is  insufficient ;  unless  from 
subsequent  inquiries  made,  or  other  special  circumstance  proved  by 
affidavit,  it  be  made  to  appear  probable  that  the  copy  writ  reached 
the  defendant's  hands  (r).  But  if  the  affidavit  be  sufficient,  the  judge 
will,  in  his  discretion,  make  either  an  order  nisi,  or  an  order  absolute, 
for  leave  to  sign  judgment,  if  the  defendant  do  not  appear. 

If  it  be  proved  by  affidavit  to  the  satisfaction  of  a  judge  that  the  Service  where 
defendant  has  absconded,  or  keeps  out  of  the  way  to  avoid  service,  sconds  Tr  ^ 
or  refuses  to  be  seen,  or,  being  at  home,  is  denied,  a  service  on  his  keeps  out  of 

,.  1,  ,  ,  r  1  •      r       ■■>  '^he  way  to 

servant,  or  his  son,  or  daughter,  or  other  member  or  his  family,  or  by  avoid  Service, 
affixing  a  copy  of  the  writ  on  the  outer  door,  or  other  conspicuous  ^^' 
part  of  the  property,  will  be  deemed  sufficient  for  an  order  nisi  (s). 

The  writ  may  be  served  on  the  tenant  personally  anywhere,  even.  When  the  Te- 
as it  seems,  in  a  foreign  country  {t).  Service  on  the  tenant's  wife  on  "an^^'s  Abroad. 
the  premises  sought  to  be  recovered  is  sufficient,  notwithstanding  he 
has  previously  left  this  kingdom  and  settled  abroad,  with  no  intention 
of  returning  {u).  Service  on  the  defendant's  son,  daughter  or  servant 
on  the  premises,  coupled  with  proof  of  the  defendant  being  abroad,  is 
sufficient  for  an  order  nisi,  to  be  served  in  such  manner  as  the  judge 
shall  direct  (a:).  Service  on  defendant's  agent,  on  the  premises,  during 
his  absence  abroad,  is  insufficient,  unless  the  agency  is  distinctly  sworn 
to  iy). 

Generally  speaking,  each  defendant  should  be  served  separately  {z).  Service  on 
But  where  several  defendants  are  in  possession  as  joint  tenants,  and  ^everal  De- 

i-T-ii  ^  rr  ^       •  •  lendants. 

that  IS  distinctly  shown  by  affidavit,  service  on  any  one  of  them  will 
be  sufficient  for  an  order  nisi  against  all  (a). 

Service  on  one  of  several  executors  is  sufficient  for  an  order  nisi  On  Executors, 
against  all  of  them,  provided  the  affidavit  shows  them  to  be  joint 
tenants  in  possession  as  such  executors  (b). 

Service  on  the  official  assignee  of  a  bankrupt  lessee,  and  on  the  On  Assignees 
messenger  in  possession,  is  sufficient  for  an  order  nisi  against  all  the  °  ^    "*"  '^^^^' 
assignees,  the  affidavit  showing  them  to  be  joint  tenants  in  possession 
as  such  assignees  (c).     If  all  the  assignees  are  served,  and  also  the 

(?)  Cole  Ejec.  101,  112,  712.  (a)  Cole  Ejec.    108;    Doe  d.  Overton  v. 

( r)   Id.  102,  103.  Roe,  9  Dowl.  1039  ;  Doe  d. v.  Roe,  1  D. 

{s)  Id.  105.  &  L.  873;  Doe  d.  Bennett  v.  Roe,  7  C.  B. 

(0  Doe  d.  Daniell  v.  Woodroffe,  7  Dowl.  127. 

49l;  Cole  Ejec.  107.  (b)  Doe  d.  Strickland  v.  Roe,  4  D.  &  L. 

{u)   Doe  v.  Roe,   1  D.  &  R.  514;   but  see  431  ;     1    Bail.  C.  C.  210;    Doe   d.   Paul   v. 

Doe  d.  Harrison  v.  Roe,  10  Price,  30.  Hurst,  1  Chit.  R.  162;  Doe  d.  Governors  of 

(j)  Cole  Ejec.  107.  St.  Margaret,  Westminster  v.  Roe,  1  Moore, 

iy)  Doe  d.  Nottidge  v.  Roe,  4  M.  &  G.  28  ;  113. 

1  Dowl.  N.  S.  750;  Cole  Ejec.  107.  (c)  Doe  d.  Baring  v.  Roe,  6  Dowl.  456; 

{z)  Cole  Ejec.  108.  Doe  d.  Johnson  v.  Roe,  1  Dowl.  N.  S.  493. 
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On  Church- 
wardens and 
Overseers. 
On  Companies 
and  Public 
Commis- 
sioners. 

When  the 
Possession  is 
vacant. 


messenger 


in  possession,  the  order  will  be  absolute  in  the  first  in- 
stance ((/).  No  such  order  is  necessary  when  each  defendant  was 
served  personally. 

Churchwardens  and  overseers  are  not  considered  as  joint  tenants, 
and  therefore  each  must  be  served  separately  (e). 

Tile  writ  should  be  served  on  conijjanies,  public  commissioners, 
&c.,  in  the  manner  authorized  by  their  special  act,  or  some  act  incor- 
porated therein  {f). 

Service  of  a  writ  in  ejectment  may  be  made  "  in  case  of  vacant 
possession  by  posting  a  copy  thereof  upon  the  door  of  the  dwelling- 
house  or  other  conspicuous  jmrt  of  the  property"  {g). 

It  must  not  be  supposed  that  land  is  "vacant"  merely  because 
nobody  happens  to  be  upon  it  at  the  time  of  issuing  or  serving  the 
writ.  That  frequently  happens  when  there  is  a  tenant  in  possession. 
There  may  be  a  legal  or  constructive  possession  without  any  actual 
occupation,  or  during  the  tenant's  absence  (A).  If  he  has  left  any  of 
his  goods  or  chattels  on  the  premises,  or  any  part  thereof — ex.  gr., 
beer  in  a  cellar,  or  hay  in  a  barn — he  thereby  virtually  retains  pos- 
session of  the  premises,  and  it  would  be  improper  to  proceed  in  eject- 
ment as  in  case  of  a  vacant  possession,  especially  if  his  place  of 
residence  be  known  (i).  But  if  the  affidavit  show  that  the  person 
named  as  defendant  in  the  writ  was  recently  tenant  in  possession  of 
the  premises  sought  to  be  recovered,  and  that  he  has  since  abandoned 
and  deserted  the  possession  of  them,  and  cannot  be  served,  personally 
or  otherwise,  with  a  copy  of  the  writ,  and  that  nobody  was  in  or  upon 
the  premises,  or  any  part  thereof,  at  the  time  when  a  copy  of  the  writ 
was  posted  upon  the  door  of  the  dwelling-house  or  other  conspicuous 
part  of  the  property  (k),  an  order  nisi  will  be  granted,  with  special 
directions  as  to  the  service  thereof  (Z),  which  directions  must  of  course 
be  complied  with. 


Reg.  Prac. 
H.T.  1853, 
No.  112. 


Sect.  8. — Affidavit  of  Service. 

By  the  Practice  Rules  of  H.  T.  1853,  No.  112,  "no  judgment  in 
ejectment  for  want  of  appearance  or  defence,  whether  limited  or 
otherwise,  shall  be  signed,  without  first  filing  an  affidavit  of  the  service 
of  the  writ  according  to  the  Common  Law  Procedure  Act,  1852,  and 
a  copy  thereof  [i.  e.,  of  the  writ] ;  or  where  personal  service  has  not 
been  effected,   without  first   obtaining  a  judge's  order,  or  a  rule  of 


(d)  Doe  d.  Chadwick  v.  Roe,  9  Dowl.  492. 

{e)  Doe  d.  Weeks  v.  Roe,  5  Dowl.  405. 

(/)  See  the  Companies  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  16, 
s.  135  ;  the  Railways  Clauses  Consolidation 
Act,  184-5,  8  &  9  Vict.  c.  20,  s.  138;  the 
Commissioners  Clauses  Act,  1847,  10  Vict, 
c.  16,  s.  90;   Cole  Ejec.  108,  109. 

(g)  15  &  16  Vict.  c.  76,  s.  170;    ante, 


834. 

(A)  Doe  d.  Burroius  v.  Roe,  7  Dowl.  326; 
Doe  d.  Johnson  v.  Roe,  12  L.  J.,  Q.  Ij.  97  ; 
2  Chit.  Arch.  1019  (1 1th  ed.);  Cole  Ejec. 1 10. 

(0  Savage  v.  Dent,  2  Stra.  1064;  1  Chit 
R.  506,  n. 

(  fr)  See  form  of  such  affidavit,  Cole  Ejec. 
715. 

(0  Cole  Ejec.  Ill,  715. 
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court,  authorizing  the  signing  such  judgment;    which  said  rule  or    Chap.XXII. 
order,  or  a  dupHcate  thereof,  shall  be  filed,  together  with  a  copy  of ^^^'    - 


the  writ. 

If  the  affidavit  state  a  personal  service  on  each  tenant  named  as  a 
defendant  in  the  writ,  no  order  or  rule  will  be  necessary  to  authorize 
the  claimants  to  sign  judgment  for  want  of  appearance  or  defence (/»). 
But  in  all  other  cases  an  order  or  rule  must  be  obtained,  upon  an 
ex  pa7-te  application  founded  upon  an  affidavit  showing  a  sufficient 
service  in  the  manner  hereinbefore  mentioned,  upon  the  tenant  or 
tenants  in  possession  named  as  defendants  in  the  writ  (w). 

Upon  an  ex  parte  application  to  a  judge  at  chambers  founded  upon  Order  or  Rule 
an  affidavit  of  service  of  the  writ  in  ejectment  otherwise  than  per-  °^  gment. 
sonally,  the  judge  will,  in  the  exercise  of  his  discretion,  either  make 
an  order  absolute  for  leave  to  sign  judgment  for  want  of  appearance, 
or  an  order  nisi,  with  or  without  special  directions  as  to  the  service 
thereof,  together  with  a  copy  of  the  writ  (which  must  of  course  be 
duly  complied  with) ;  or  he  will  refuse  the  application  if  the  affidavit 
of  service,  &c.  appear  to  him  defective  or  insufficient. 

When  an  order  nisi  is  granted  the  defendant  cannot  defeat  it,  by  Showing  Cause 
showing  that  some  of  the  facts  stated  in  the  affidavit  upon  which  the  ffigj"^'    '  ^^ 
order  nisi  was  made  are  untrue,  especially  if  the  copy  writ  served 
came  to  his  hands  (o). 

An  application  to  set  aside  the  service  of  a  writ  in  ejectment  for  Application  to 
irregularity  must  be  made  within  a  reasonable  time,  and  before  the  vlce^of  Writ" 
party  applying  has  taken  a  fresh  step  after  knowledge  of  the  irregu-  for  Irregu- 
larity C;^).     In  answer  to  such  application  it  may  be  shown  that  the 
irregularity  (if  any)  has  been  waived  {q). 


larity. 


Sect.  9. — Proceedings  ly  Defendants  on  being  served  with  the  Writ. 
(a)  Notice  of  Ejectment  to  Defendant' s  Landlord. 
By  15  &  16  Vict.  c.  76,  s.  209,  "every  tenant  to  whom  any  such  Notice  of 

...  1     11    1         1    T  1  1  1  1     1         •-       1     II    Ejectment  to 

writ  m  ejectment  shall  be  delivered,  or  to  whose  knowledge  it  sriall  Defendant's 
come,  shall  forthicith  give  notice  thereof  to  his  landlord,  or  to  his  Landlord, 
bailiff  or  receiver,  under  penalty  of  forfeiting  the  value  of  three  years' 
improved  or  rack  rent  of  the  premises  demised  or  holden  in  the  pos- 
session of  such  tenant,  to  the  person  of  whom  he  holds,  to  be  reco- 
vered by  action  in  any  court  of  common  law  having  jurisdiction  for 
the  amount"  (r).     In  such  action  the  plaintiff,  being  considered  as  a 

(m)  See    form    of    such    affidavit,    post,  &  L.  578. 

Chap.  XXX. ;  Cole  Ejec.  712  {p)  Reg.  Prac.  H.  T.    1853,   No.    135; 

(«)  See  the  forms  of  such  affidavits.  Cole  Doe  d.  Parr  v.  Roe,  1  Q.  B.  700. 

Ejec.  712-715.  («?)  Edwards  v.  Griffith,  15  C.  B.  397. 

(o)  Cole  Ejec.   114;   Doe  d.  Prothero  v.  (r)  See  Cole  Ejec.  115,  where  the  pro- 

Roe,  4  Dowl.  385 ;   Doe  d.  FowJer  v.  Roe,  4  ceedings  in  such  action  are  fully  stated. 
D.  &  L.  640  ;  Doc  d,  Kenrick  v.  Roe,  5  D. 
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Chap.  XXII. 

Sect.  9. 


Address  and 
Description  of 
Claimants, 
how  obtained. 


"  party  grieved,"  may  recover  the  above  penalty,  together  icith  full 
costs  of  suit  (s). 

There  is  a  corresponding  enactment  in  the  County  Courts  Act, 
19&  20  Vict.  c.  108,  s.  53(0. 

Of  course  when  the  claimant  in  the  ejectment  is  the  immediate 
landlord  of  the  defendant,  no  such  notice  need  be  given. 

(b)  Address  and  Description  of  Claimant. 

By  15  &  16  Vict.  c.  76,  s.  169,  "  the  same  proceedings  may  be 
had  to  ascertain  whether  the  writ  was  issued  by  the  authority  of  the 
attorney  whose  name  was  indorsed  thereon,  and  who  and  what  the 
claimants  are,  and  their  abode,  and  as  to  staying  the  proceedings 
upon  writs  issued  without  authority,  as  in  the  case  of  writs  in  personal 
actions"  (ii). 


Particulars 
tlie  Land 
claimed. 


of 


Particulars  of 
Breaches. 


(c)  Particulars  of  the  Land  claimed. 

The  property  claimed  in  an  ejectment  must  be  described  in  the 
writ  with  reasonable  certainty  {x).  Any  defendant  may,  by  a  written 
notice,  limit  his  defence  to  a  part  only  of  the  property  mentioned  in 
the  writ,  describing  that  part  "  with  reasonable  certainty"  in  the 
notice  (y).  "  Want  of  reasonable  certainty  in  the  writ  or  notice  shall 
not  nullify  them,  but  shall  be  only  ground  for  an  application  to  a 
judge  for  better  particulars  of  the  land  claimed  or  defended,  which 
a  judge  shall  have  power  to  give  in  all  cases"  {z). 

An  application  for  better  particulars  of  the  land  claimed  should  be 
made  to  a  judge  at  chambers,  not  to  the  court.  It  may  be  made 
before  appearance  (a).  The  judge  must  be  satisfied,  by  affidavit  or 
otherwise,  that  there  is  some  real  necessity  for  an  order  for  particu- 
lars of  the  property  claimed.  It  is  only  under  special  circumstances 
that  such  an  order  will  be  made,  because  the  defendant  has  the  means 
of  knowing  what  premises  are  in  the  possession  of  himself  and  his 
tenants,  and  he  may  specially  defend  for  his  own,  limiting  his  defence 
to  that  part  only  for  which  he  intends  to  defend  (6).  The  order  does 
not  operate  as  a  stay  of  proceedings  until  complied  with,  unless  it 
contains  an  express  clause  to  that  effect  (c). 

(d)  Particulars  of  Breaches. 
On  an  ejectment  for  a  forfeiture  of  a  lease,  a  judge  at  chambers 
will,  upon   the    application  of  the  defendant,  order  the  plaintiff  to 
deliver  a  particular  of  the  breaches  of  covenant  on  which  he  intends 


(s)  Cole  Ejec.  118. 

(0  Id.  661. 

(m)  Id.  118;   1  Chit.  Arch.  96(1 1th  ed.). 

{x)  Ante,  829,  831. 

(y)  Sect.  174,  post,  840. 

(?)  Sect.  175,  post,  840. 

(<i)  Cole  Ejec.  119;  Doe  A.  Vernon^.  Roe, 


7  A.  &  E.  14;  Doe  d.  Roberts  v.  Roe,  13  M, 
&  W,  691 ;  2  D.  &  L.  673. 

(6)  Doe  d.  Saxton  v.  Turner,  11  C.  B.  896. 

(c)  Doe  d.  Roberts  v.  Roe,  13  M.  &  W. 
691 ;  2  D.  &  L.  673 ;  see  forms  of  affidavit, 
summons  and  order,  Cole  Ejec,  725,  726. 
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to  rely,  with  dates,  and  that  he  shall  not  be  permitted  to  give  evidence  Chap.XXH. 
at  the  trial  of  anythinpr  not  contained  in  such  particulars  ;  and  with  a  ^^^'^'  ^' 
stay  of  proceedings  in  the  meanwhile  until  such  particulars  are  de- 
livered (c?).  It  seems  that  such  order  may  be  made  before  appear- 
ance (e).  If  insufficient  particulars  are  delivered  an  order  for  further  and 
better  particulars  may  be  obtained.  The  order  and  particulars  may 
be  used  at  the  trial  to  prevent  the  plaintiff  from  recovering  in  respect 
of  any  breach  not  mentioned  in  such  particulars.  Thus,  under  par- 
ticulars "  for  selling  hay  and  straw  off  the  land,  removing  manure, 
and  non-cultivation"  evidence  of  a  breach  of  covenant  by  mismanage- 
ment in  over-cropping,  or  by  deviating  from  the  usual  rotation  of 
crops,  is  inadmissible  (/).  But  where  the  particulars  were  for  non- 
payment of  seven  quarters'  rent,  and  the  evidence  showed  that  only 
six  quarters  were  in  arrear  :  held,  that  the  variance  was  immaterial (^). 

(e)  Inspection  of  Lease. 

When  an  ejectment  is  brought  for  an  alleged  forfeiture,  and  the  Inspection  of 
lessee,  or  any  person  claiming  through  or  under  him  (not  being  a 
mere  trespasser),  has  no  duplicate  or  copy,  the  court  or  a  judge  will, 
upon  proof  or  admission  of  the  above  facts,  order  that  the  defendant 
be  permitted  to  inspect  and  take  a  copy  of  the  lease,  and  that  in  the 
meantime  all  further  proceedings  in  the  ejectment  be  stayed.  Such 
an  order  may  be  made  by  virtue  of  the  common  law  jurisdiction, 
and  without  the  aid  of  the  stat.  14  &:  15  Vict.  c.  99,  s.  6  (A).  On  the 
other  hand,  where  a  lease  is  executed  by  both  parties,  the  lessor  not 
having  a  duplicate  or  counterpart  is  entitled,  on  bringing  ejectment 
for  a  forfeiture,  to  demand  an  inspection  and  copy  of  the  lease  from 
the  lessee,  or  from  a  person  to  whom  it  has  been  assigned  by  way  of 
mortgage  (i). 

(f)  Stay  of  Proceedings  until  Costs  of  prior  Ejectment  paid. 
When  a  second  action  of  ejectment  is  hron^i,  founded  substantially  Stay  ofPro- 
on  the  same  title,  before  the  costs  of  the  first  ejectment  are  paid,  the  co^tg  of  prior 
court  or  a  judge  will,  upon  the  application  of  the  defendant,  stay  the  Ejectment 
proceedings  until  the  costs  of  the  prior  action  are  paid  (Af). 

(g)  Security  for  Defendant' s  Costs. 
When  a  second  ejectment  is  brought  for  the  same  premises,  after  Security  for 
a  previous  unsuccessful  action,  the  court  or  a  judge  may  order  all  Costs. 

(.d)  Cole  Ejec.  120;  Doe  A.  Birch  v.  Phil-  (h)  Doe  d.  Child  v.  Roe,  1   E.  &  B.  279; 

lips,  6  T.  R.  597  ;   Doe  d.  Roberts  v.  Roe,  13  Webb  v.  ^dkins,  14  C.  B.  401 ;  Price  v.  Har- 

M.  &  W.  691 ;  2  D.  &  L.  673.  rison,  8  C.  B.,  N.  S.  617 ;   29  L.  J.,  C.  P. 

(e)  Cole  Ejec.  120.  335;  Jevensv.  Harridge,  1  Wms.  Saund.  9  d, 

(/)  Doe  d.  Winnall  v.  Broad,  2  M.  &  G.  n.  (1)  ;   Cole  Ejec.  200. 

523.  (i)   Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207  ; 

(g)   Tenny  d.  Gibhs  v.  Moody,  3  Bing.  3  ;  Tyr.  &  Gr.  545. 

10  Moo.  252.  (fc)  Cole  Ejec.  77-81,  121. 
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Chap.  XXII.   further  proceedings  to  be  stayed  until  security  be  given  for  the  pay- 
'. — '— —  ment  of  the  defendant's  costs  {I). 


Sect.  10. — Appearance  and  Notice  to  defend  for  Part  only. 

(a)   Generally. 

15  &  16  Vict.         The  Common  Law  Procedure  Act,  1852,  contains  a  series  of  enact- 

c.^76,  ss.  171—  nients  relating  to  appearances   in  actions  of  ejectment: — viz.  "The 

Sect.  171.  persons  named  as  defendants  in  such  writ,  or  either  of  them,  shall  be 

allowed  to  appear  within  the  time  appointed  "  (m). — Sect.  171. 

Sect  172.  "  Any  other  person  not  named  in  such  writ  shall,  by  leave  of  the 

court  or  a  judge,  be  allowed  to  appear  and  defend  on  filing  an  affidavit 
showing  that  he  is  in  possession  of  the  land,  either  by  himself  or  his 
tenant." — Sect.  172. 

Sect.  173.  "  Any  person  appearing  to  defend  as  landlord  in  respect  of  pro- 

perty, whereof  he  is  in  possession  only  by  his  tenant,  shall  state  in 
his  appearance  that  he  appears  as  landlord;  and  such  person  shall  be 
at  liberty  to  set  up  any  defence  which  a  landlord  appearing  in  an 
action  of  ejectment  has  heretofore  been  allowed  to  set  up,  and  no 
other."— Sect.  173. 

Sect.  174.  "Any  person  appearing  to  such  writ  shall  be  at  liberty  to  limit  his 

defence  to  part  only  of  the  property  mentioned  in  the  writ,  describing 
that  part  with  reasonable  certainty  in  a  notice  intituled  in  the  court 
and  cause,  and  signed  by  the  party  appearing,  or  his  attorney ;  such 
notice  to  be  served  within  four  days  after  appearance  upon  the  attorney 
whose  name  is  indorsed  on  the  writ,  if  any ;  and  if  none,  then  to  be 
filed  in  the  master's  office ;  and  an  appearance  without  such  notice 
confining  the  defence  to  part,  shall  be  deemed  an  appearance  to  defend 
for  the  whole."— Sect.  174. 

Sect.  175.  "  Want  of  *  reasonable  certainty'  in  the  description  of  the  property, 

or  part  of  it,  in  the  writ  or  notice,  shall  not  nullify  them,  but  shall 
only  be  ground  for  an  application  to  a  judge  for  better  particulars  of 
the  land  claimed  or  defended,  which  a  judge  shall  have  power  to  give 
in  all  cases." — Sect.  175. 

Sect.  176.  "  The  court  or  a  judge  shall  have  power  to  strike  out  or  confine 

appearances  and  defences  set  up  by  persons  not  in  possession  by 
themselves  or  their  tenants." — Sect.  176. 

Sect.  177.  "  Tn  case  no  appearance  shall  be  entered  into  within  the  time  ap- 

pointed, or  if  an  appearance  be  entered  but  the  defence  be  limited  to 
part  only,  the  plaintiffs  shall  be  at  liberty  to  sign  a  judgment  that  the 
person  whose  title  is  asserted  in  the  writ  shall  recover  possession  of 
the  land,  or  of  the  part  thereof  to  which  the  defence  does  not  apply ; 
which  judgment,  if  for  all,  may  be  in  the  form  contained  in  the  Sche- 

(0  17&  ISVict.  c.  125,s.  93;  ColeEjec.  (m)  See  post,  813. 

81,121,727. 
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diile  (A)  to  this  act  annexed,  marked  No.  14,  or  to  the  like  effect;    Chap.  XXII. 

and  if  for  part,  may  be  in  the  form  contained  in  the  Schedule  (A)  to  — ^^ ^ - 

this   act   annexed,    marked    No.    15,    or    to    the    Uke    effect "  (?0. — 
Sect.  177. 

Sect.   31   directs  the   mode   and  form  of  entering  appearances  to  Sect.  31. 
actions  generally,  including  actions  of  ejectment. 

Sect.    188   relates   to  appearances   and  defences   by  joint-tenants,  Sect.  188. 
tenants  in  common  and  coparceners  (o). 

(b)  Bi/  Defendants  named  in  the  Writ. 

Any  person  named  as  a  defendant  in  the  writ  shall  be  allowed  to  By  Defenrlants 
appear  within  the  time  appointed  ( p).  His  right  to  do  so  cannot  be  ^y^J"^ '"  ^^^'^ 
questioned  upon  a  summary  application  to  strike  out  or  set  aside  the 
appearance,  founded  upon  an  affidavit  stating  that  he  is  not  in  pos- 
session, by  himself  or  his  tenants,  of  any  part  of  the  property  claimed  ; 
for,  if  so,  why  was  he  made  a  defendant  (7)  ?  But,  if  he  defend  for 
more  than  he  is  in  possession  of  by  himself  or  his  tenants,  an  appli- 
cation may  be  made  to  confine  his  appearance  and  defence  pursuant 
to  sect.  176  (r). 

Any  person  named  in  the  writ  may  defend  not  only  for  the  land  in 
his  own  possession,  but  also  for  other  land  claimed  in  the  writ  and  in 
the  possession  of  his  tenants,  whether  the  latter  be  named  in  the  writ 
or  not  (s). 

If  a  mere  servant,  bailiff"  or  other  person  having  no  title  be  named 
as  a  defendant  in  the  writ,  and  served  with  a  copy,  he  should  not 
appear  ;  otherwise  he  may  render  himself  personally  liable  as  a  tres- 
passer, and  his  capacity  of  servant,  kc.  wiU  afford  no  defence  (0-  He 
should  hand  over  the  copy  writ  to  his  employer,  and  leave  him  to  defend 
or  not  as  he  may  think  fit.  If  judgment  be  signed  against  him  for 
want  of  appearance  no  costs  will  be  recoverable  (u) ;  except,  perhaps, 
as  damages  in  a  subsequent  action  of  trespass  for  mesne  profits,  ■ 
&c.  (.r) ;  nor  will  the  judgment  be  any  evidence  in  such  subsequent 
action  that  the  party  served  with  the  writ,  and  who  suffered  judgment 
by  default,  was  in  actual  possession  of  the  land,  either  as  a  tenant  or 
trespasser,  at  the  time  of  such  service  or  judgment  (ly). 

(c)  Bt/  Persons  not  named  in  the  Writ. 

A  person  not  named  as  a  defendant  in  the  writ  cannot  enter  an  ap-  By  Persons 

pearance  in  his  own  name,  either  as  landlord  or  tenant,  without  leave  "°^  "^'V'^''  "* 

c  \  -1  11-1  ^^^^  V^xn. 

01  the  court  or  a  judge,  to  be  obtained  on  filmg  an  affidavit  showing 

(«)  See   the  forms,  post.  Chap.  XXX.;  (r)  Post,  846. 

Cole  Ejec.  739,  740  ;  Chit.  Forms,  514,  545  \s)  Cole  Ejec.  123. 

(9th  ed.).  \t)  Doe  d.  Cuff  v.  Stradling,  2  Stark.  187  ; 

(o)  Cole  Ejec.  130.  Doe  d.  James  v.  Stanton,  2  B.  &  A.  371. 

(p)  Sect.  171,  ante,  840.  (a)  Gray  on  Costs,  196  ;    Cole  Ejec.  124. 

{q)  Cole  Ejec.  123  ;   Doe  d.  Turner  v.  Gee,  (.r)  Cole  Ejec.  339. 

9  Dowl.  612.  {y)  Id.  124,  642. 
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Chap.  XXFI.    that  he  is  in  possession,  either  by  himself  or  his  tenant,  of  all  or  part 
^^'^'    "'      of  the  property  claimed  (z).     In  the  latter  case  he  must  describe  him- 
self as  such  landlord  in  the  appearance  («). 

Only  a  summons  or  rule  nisi  will  be  granted  in  the  first  instance  (i). 
JNice  questions  of  title  will  not  be  entered  into  on  such  application; 
but  nevertheless  the  court  or  judge  will  exercise  some  discretion  in 
granting  or  refusing  the  application  (c).  "  The  statute  does  not  pro- 
vide for  striking  out  an  appearance  by  a  person  who  has  satisfied  the 
court  or  a  judge  that  he  is  in  possession  as  landlord,  either  by  himself 
or  others"  (d).  Where  a  person  claims  in  opposition  to  the  title  of 
the  tenant  in  possession,  he  can  in  no  light  be  considered  as  his  land- 
lord (e).  Where  it  is  shown  that  the  tenant  obtained  possession  from 
the  claimant,  a  third  person  claiming  adversely  will  not  be  permitted 
to  defend  as  landlord  of  such  tenant  (/).  So  where  the  tenant  ob- 
tained possession  from  a  person  through  whom  the  plaintiff  claims, 
and  such  tenant  has  attorned  and  paid  rent  to  the  plaintiff,  even  sub- 
sequent to  the  commencement  of  the  ejectment,  a  third  person  claim- 
ing adversely,  and  wishing  to  shift  the  burthen  of  proof,  will  not  be 
permitted  to  appear  and  defend  as  landlord  of  the  tenant  in  posses- 
sion (^).  But  the  word  "landlord"  extends  to  all  persons  claiming 
title  consistent  with  the  possession  of  the  occupier,  whether  he  has 
actually  received  any  rent  or  not  (h).  It  seems  that  a  mortgagee  may 
defend  as  landlord  of  the  mortgagor,  whom  he  has  permitted  to  remain 
in  possession  (i).  But  a  mortgagee  who  has  no  interest  in  the  result 
of  an  ejectment,  ought  not  to  be  put  forward  merely  to  serve  the  pur- 
poses of  the  mortgagor  or  his  tenant  in  possession  (^).  In  an  eject- 
ment by  a  lessor  against  a  lessee  for  a  forfeiture  for  breaches  of  cove- 
nant, an  elegit  creditor  of  the  lessee  who  has  not  obtained  actual 
possession  under  the  writ,  will  not  be  permitted  to  appear,  he  not 
being  in  possession  by  himself  or  his  tenant  within  the  meaning  of  the 
act(/).  Two  persons  claiming  separately  will  not  be  permitted  to 
defend  as  landlords  of  the  same  tenant  for  the  same  land(m).  But 
one  person  may  be  permitted  to  defend  as  landlord  of  the  whole  pre- 
mises, and  another  as  assignee  of  an  under-lease  of  part  (/i). 

A  person  not  named  as  a  defendant  in  the  writ,  but  who  is  in 

(z)  Ante,  840;    see  form,  Chap.  XXX.;  (g)   Whitworth  v.  Humphries,  5  H.  &  N. 

Cole  Ejec.  731 ;   Chit.  Forms,  535  (9th  ed.).  185;   29  L,  J.,  Exch.  113. 

(a)  See  form.  Chap.  XXX. ;  Chit.  Forms,  (A)  Lovelock  d.  Norris  v.  Daiicaster,  4:  T. 

536  (9th  ed.);   Cole  Ejec.  732.  R.    122;  Doe  d.   Heblethwaite  v.  Roe,  cited 

(6)    Croft  V.  Liimley,  4  E.  &  B.  608;   24  3  T.  R.  783. 

L.  J.,  Q.  ij.  78  ;    Whitworth  v.  Humphries,  5  (i)  Doe  d.  Tilyard  v.  Cooper,  8  T.  R.  645. 

H.  &  N.  185  ;  29  L.  J.,  Exch.  113.  (k)  Doe  d.  Pearson  v.  Roe,  6  Bing.  613; 

(c)  Cole  Ejec.  124;   Butler  v.  Meredith,  4  M.  &  P.  437. 

11   Exch.  94;    Whitiuorth  v.  Humphries,  5  (I)  Croft  v.  Lumley,  4  E.  &  B.  614;   24 

H.  &  N.  185;   29  L.  J..  Exch.  113.  L.  J.,  Q.  B.  78,  80;   Thompson  v.  Tomkinsun, 

(d)  Butler  V.Meredith,  11  Exch.  89,  Pol-        11  Exch,  442. 

lock,  C.  B.  (m)  Doed.Zfcyrfv. /foe,  15  M.  &W.  431. 

(e)  Fairclaim  d.  Fowler   v.  Shamtitle,  3  (n)  Chester  v.  Worthy  and  Cole,  17  C.  B. 
Burr.  1295.                                                             410. 

(/)  Doe  d.  Horlon  v.  Rhys,  2  Y.  &  J.  88. 
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possession  by  himself  or  his  tenant,  will  be  allowed  to  appear  and    Chap.xxii. 
defend  without  giving  security  for  costSj  notwithstanding  he  resides ~ — 1— 


abroad  (o). 

(d)   When  and  How  entered. 

Appearances  are  to  be  entered  "  within  the  time  appointed  "  (p),  When, 
i.  e.,  within  sixteen  days  after  the  service  of  the  writ  in  ejectment  (g) ; 
unless  the  writ  be  issued  pursuant  to  sect.  217  (r),  in  which  case  the 
defendant  must  appear  within  ten  days  after  service.  In  either  case  the 
day  of  service  may  be  excluded  (s).  When  the  last  day  for  appearing 
falls  on  a  Sunday,  the  defendant  is  7iot  entitled  to  the  whole  of  the 
following  Monday  (t).  He  should,  therefore,  take  care  to  enter  his 
appearance  before  11  o'clock  on  the  Monday  morning.  When  the 
last  day  for  appearing  falls  on  any  day  between  the  Thursday  before 
and  the  Wednesday  after  Easter  day,  then  the  Wednesday  after 
Easter  day  is  considered  as  the  last  day  for  appearing  (?/). 

An  appearance  may  be  entered  at  any  time  before  judgment  has 
been  signed  for  want  of  such  appearance,  although  after  the  time  ap- 
pointed (x). 

An  appearance  is  entered  by  filing  a  memorandum  on  parchment  How. 
at  the  master's  office  (?/). 

"  If  two  or  more  defendants  in  the  same  action  shall  appear  by  the 
same  attorney,  and  at  the  same  time,  the  names  of  all  the  defendants 
so  appearing  shall  be  entered  in  one  appearance"  (z). 

The  form  of  appearance  is  precisely  the  same,  whether  the  parti- 
cular defendant  intends  to  defend  for  all  or  part  only  of  the  property 
claimed  in  the  writ.  But  in  the  latter  case  a  notice  to  defend  for  part 
only  should  be  given  within  four  days  after  the  appearance  (a). 

Any   defendant  may  appear  in   person  without  employing  an  at-  Appearance  in 
torney  (J).    Such  appearance  must  be  entered  at  the  master's  office  (c).     "^°"' 
At  the  time  of  entering  it,  the  defendant  must  enter,  in  a  book  kept  Defendant's 
at  the  master's  office  for  that  purpose,  "  an  address  within  three  miles  service! 
of  the   General  Post   Office,  at  which   all  pleadings,  notices,  sum- 
monses,  orders,   rules   or  other  proceedings   not   requiring  personal 
service,  shall  be  left;  and  if  such  address  shall  be  more  than  three 
miles  from  the  General  Post  Office,  then  the  opposite  party  shall  be 

(o)  Butler  v.  Meredith,  11  Exch.  85;  24  (y)  Ante,   833  (g) ;    see   the   form,  post, 

L.  J.,  Exch.239;   overruling  Doe  A.  Hudson  Chap.  XXX.;  Cole  Ejec.  731,   732;   Chit. 

V.  Jameson,  4  M.  &  R.  570.  Forms,  535  (9th  ed.) ;  pay  2s.  for  each  de- 

(p)  Sect.  171,  ante,  840.  fendant. 

iq)  Sect.  169,  ante,  829.  {z)  Reg.  Prac.  H.  T.  1853,  No.  2. 

(r)  Ante,  824.  (a)   15  &  16  Vict.  c.  76,  s.  174,  post,  845  ; 

(s)  Cole  Ejec.  125;  Stanton  v.  Brittle,  1  see  the  form,  post,  Chap.  XXX.;  Cole  Ejec. 

F.  &  F.  468.  733,  734 ;  Chit.  Forms,  537  (9th  ed.). 

(0  Rowberry  v.  Morgan,  9  Exch.  730.  {b)  See  the  form.    Chap.  XXX.  ;    Cole 

(«)  Harrison  v.  Robinson,  2  C.  B.  908 ;  3  Ejec,  732  ;   Chit.  Forms,  535  (9th  ed.). 

D.  &  L.  813.  (,c)  Ante,  833(g);  pay  2s. 

(r)  Cole  Ejec.  125. 
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Chap. XXII.  at  liberty  to  proceed  by  stickinsj  up  all  pleadings,  notices,  summonses, 
^^^'  '  orders,  rules  or  other  proceedings  in  the  master's  office,  without  the 
necessity  of  any  further  service"  (d).  The  master  ought  not  to  per- 
mit an  appearance  to  be  entered  "  in  person"  without  such  address 
being  entered  at  the  same  time  ;  but  if,  by  any  accident  or  oversight, 
no  such  address  be  entered,  it  would  seem  that  the  appearance  itself 
might  be  set  aside  for  irregularity,  with  costs. 
Subsequent  "  In  all  cases  where  a  plaintiff  shall  have  sued   out  a  writ  in  per- 

ol'Til^Auomcy  ^°"'  '^''  *'^^  defendant  shall  have  appeared  in  person,  and  either  party 
and  Notice  shall,  by  an  attorney  of  the  court,  have  given  notice  in  writing  to  the 
opposite  party,  or  to  the  attorney  or  agent  of  such  party,  of  such 
attorney  being  authorized  to  act  as  attorney  for  the  party  on  whose 
behalf  such  notice  is  given,  all  pleadings,  notices,  summonses,  orders, 
rules  and  other  proceedings  which,  according  to  the  practice  of  the 
court,  are  to  be  delivered  to  or  served  upon  the  party  on  whose  behalf 
such  notice  is  given,  shall  thereafter  be  delivered  to  or  served  upon 
such  attorney  "  (e). 
Appearance  "  Where  a  person  not  named  in  the  writ  in  ejectment  has  obtained 

by  Landlord.       ,  p    ,  ^  .     ,         ,  i     i    ^       i    i         ,     ,, 

leave  ot  the  court  or  a  judge  to  appear  and  defend,  he  shall  enter  an 
appearance  according  to  the  Common  Law  Procedure  Act,  1852, 
entitled  in  the  action  against  the  party  .or  parties  named  in  the  writ 
as  defendant  or  defendants,  and  shall  forthwith  give  notice  of  such 
appearance  to  the  plaintiff's  attorney,  or  to  the  plaintiff  if  he  sues  in 
person  "  (/). 

"  Any  person  appearing  to  defend  as  landlord  in  respect  of  property, 
whereof  he  is  in  possession  only  by  his  tenant,  shall  state  in  his  ap- 
pearance that  he  appears  as  landlord;  and  such  person  shall  be  at 
liberty  to  set  up  any  defence  which  a  landlord  appearing  in  an  action 
of  ejectment  has  heretofore  been  allowed  to  set  up,  and  no  other  {g). 

We  have  already  seen  how  leave  of  the  court  or  a  judge  is  to  be 

obtained  {h),  thereupon  an  appearance  may  be  entered  at  the  master's 

office  (^) ;  notice  of  such  appearance  must  be  given  forthwith  {k) ;  such 

appearance  must  be  entered  specially  in  the  issue  (/). 

Defences  as  When  a  person  appears  as  "landlord"  of  a  particular  tenant  in 

Landlord.  .  .  '  ' 

possession,  he  is  at  liberty  to  set  up  any  defence  which  such  tenant 
might  have  set  up  had  he  appeared  to  the  action,  except  the  want  of 
a  notice  to  quit  from  the  claimant  to  the  tenant  in  possession,  who 
has  suffered  judgment  by  default  (/ra).     Whatever  estoppels  from  dis- 

{d)  Reg.   Prac.  H.  T.  1853,   No.   166;  535  (9th  ed.V 

Cole  Ejec.  127.  (A-)  Reg.  Prac.  H.  T.  1853,  No.  113;   see 

(e)  Id.,  No.  167  ;   Form  of  Notice,  Cole  form,  post.  Chap.  XXX.  ;  Chit.  Forms,  537 

Ejec.  733.  (9th  ed.) ;  Cole  Ejec.  733. 

(/)  Id.,  No.  113.  (/)   15  &  16  Vict.  c.  76,  s.  188  ;    see  the 

ig)  15  &  16  Vict.  c.  76,  s.  173.  form,  post.  Chap.  XXX.;   Cole  Ejec.  74*  j 

(h)  Ante,  841,  842.  Chit.  Forms,  552  (9th  ed.). 

(J)  Ante,  833(g)  ;    see  the  forms,  post,  (m)  Doe  d.  Davis  V.  Creed,  5  Bing.  327; 

Chap.  XXX.  ;  Cole  Ejec.  732  ;  Chit.  Forms,  2  Moo.  &  P.  648. 
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putiiig  the  claimant's  title  would  have  bound  the  tenant  in  possession    Chap.  xxil. 
will  bind  him  equally  («).  ^'^'^^-  ^'^• 


These  are  regulated  by  15  &;  16  Vict.  c.  76,  ss.  188,  189  (o),  which  Appearance 
do  not  apply  to  a  defendant  who  occupies  as  tenant  to  one  of  several  by^joir^t^T^ 
joint-tenants,  tenants  in  common  or  coparceners  ( »).  nams,  Tenants 

in  Common 
and  Coparce- 

(e)  Notice  of  Appearance.  "^'■^• 

It  does  not  appear  to  be  necessary  for  defendants  named  in  the  urit  Notice  of  Ap- 
to  give  any  notice  of  an  appearance  entered  by  them,  or  on  their  be-  l'^^''^"'^^' 
half,  within  the  time  appointed.  Nevertheless  it  is  usual,  as  a  matter 
of  courtesy,  to  give  such  notice  (5^).  It  is  the  duty  of  the  claimant  or 
his  attorney  to  search  for  such  appearance,  without  any  notice  thereof. 
But  persons  named  in  the  writ  who  appear  after  the  time  appointed, 
and  before  judgment  has  been  signed  against  them,  should  forthwith 
give  notice  of  such  appearance. 

Persons  not  named  in  the  writ,  who  appear  in  pursuance  of  leave  of 
the  court  or  a  judge,  are  bound  forthwith  to  give  notice  of  such  ap- 
pearance to  the  plaintiff  or  his  attorney  (r). 

(f)  Notice  to  defend  for  Part  only. 
We  have  already  seen  that  the  form  of  appearance  is  exactly  the  Notice  to  de- 
same,  whether  the  defendant  intends  to  defend  for  the  whole  or  only  ^j^Jj 
for  part  of  the  property  mentioned  in  the  writ  {s).  But  in  the  latter 
case  he  should  within  four  days  after  appearance  (exclusive  of  the 
day  of  appearance)  give  a  notice  limiting  his  defence  pursuant  to 
sect.  174  {t).  An  appearance  without  such  notice  confining  the 
defence  to  part  shall  be  deemed  an  appearance  to  defend  for  the 
whole  {u).  Each  defendant  should  describe  accurately  the  part  for 
which  he  intends  to  defend.  He  has  no  right  to  describe  it  as 
"freehold"  or  "copyhold"  unless  it  is  so  described  in  the  writ  (.r). 
If  one  of  several  defendants,  who  has  a  good  defence  as  to  part  only, 
join  in  defending  for  the  whole,  he  will  thereby  render  himself  hable 
to  the  general  costs  of  the  suit,  if  the  claimant  recover  any  part  (y). 
It  is,  therefore,  most  important  for  such  a  defendant  to  give  a  proper 
notice  in  due  time.  The  notice  is  afterwards  to  be  stated  in  the 
issue,  so  that  it  may  therein  appear  for  what  defence  is  made  {z). 

(n)  Dne  d.  Knight  v.  Ladt/  Smijthe,  4  M.  (t)   Ante,  840  ;  see  the  form,  post,  Chap. 

&  S.  347  ;   Doe  d.  Manners  v.\Mixem,  2  Moo.  XXX.;  Cole  Ejec.  733,  734. 

&  R.  56  ;   Doe  d.  Jf'illis  v.  Birchmore,  9  A.  (?/)  Sect.  174;  ante,  840. 

&  £.  662;    1  P.  &  D.  448  ;   Doe  d.  Mee  v.  (.r)  Doe  d.    Baggaley  v.  Jones,  1    Cowp. 

Sutherland,  4  A.  &  E.  784  ;  Cole  Ejec.  128,  367  ;  Davies  v.  Pierce,  2  T.  R.  53  ;  Cole  Ejec. 

213.  128. 

(o)  Cole  Ejec.  130.  (y)  Doe  d.  Bishtonv. Hughes,  oTyr.  957; 

(p)  Doe  d.  Mills  V.  Roe,  4  Dowl.  628.  4  Dowl.  412  ;  Cole  Ejec.  128. 

(?)  Cole  Ejec.  128.  .     {z)  15  &   16  Vict.  c.  76,  s.  188;  see  the 

(r)    Rejr.  Prac.  H.  T.   1853,   No.    113;  forms,  post,  Chap.  XXX.;  Cole  Ejec.  743; 

ante,  844  (A).  Chit.  Forms,  552  (9th  ed.) 

(•«)  Ante,  843. 
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Chap.XXII. 

Sect.  10. 

Application 
for  better  Par- 
ticulars of  the 
Land  de- 
fended. 


Application  to 
strike  out  or 
confine  Ap- 
pearances or 
Defences. 


Judgment  for 
want  of  Ap- 
pearance or 
Defence. 


(g)  Application  for  better  Particulars  of  the  Land  defended. 
When  the  defendant  does  not  by  his  notice  hmit  his  defence  as  to 
part  with  sufficient  certainty,  the  plaintiff  may  obtain  an  order  for  better 
particulars  of  the  land  defended  (a). 

(h)  Application  to  strike  out  or  confine  Appearances  and  Defences. 
"  The  court  or  a  judge  shall  have  power  to  strike  out  or  confine  ap- 
pearances and  defences  set  up  by  persons  not  in  possession  by  them- 
selves or  their  tenants"  [h). 

(i)  Judgment  for  want  of  Appearance  or  Defence. 

By  15  &  16  Vict.  c.  76.,  s.  177,  "  In  case  no  appearance  shall  be 
entered  into  within  the  time  appointed  (c),  or  if  an  appearance  be 
entered,  but  the  defence  be  limited  to  part  only,  the  plaintiff  shall  be 
at  liberty  to  sign  a  judgment  that  the  person  whose  title  is  asserted 
in  the  writ  shall  recover  possession  of  the  land,  or  of  the  part  to  which 
the  defence  does  not  apply;  which  judgment,  if  for  all,  may  be  in  the 
form  contained  in  the  schedule  (A.)  to  this  act  annexed,  marked  No. 
14(c?),  and  if  for  part,  may  be  in  the' form  contained  in  the  schedule 
(A.)  to  this  act  annexed,  marked  No.  15(e),  or  to  the  like  effect. 

By  Reg.  Prac.  H.  T.  1853,  No.  112,  "No  judgment  in  ejectment 
for  want  of  appearance  or  defence,  whether  limited  or  otherwise,  shall 
be  signed  without  first  filing  an  affidavit  of  service  of  the  writ,  accord- 
ing to  the  Common  Law  Procedure  Act,  1852,  and  a  copy  thereof; 
or,  where  personal  service  has  not  been  effected,  without  first  obtain- 
ing a  judge's  order  or  rule  of  court  authorizing  the  signing  such  judg- 
ment ;  which  said  rule  or  order,  or  a  duplicate  thereof,  shall  be  filed, 
together  with  a  copy  of  the  writ." 

No  order  or  rule  is  necessary  where  personal  service  has  been 
effected  on  each  defendant  named  in  the  writ. 

An  appearance  entered  after  the  appointed  time,  but  before  judg- 
ment has  been  signed  for  want  of  such  appearance,  is  sufficient  to 
prevent  such  judgment  being  afterwards  signed  (/). 

Where  any  defendant  defends  for  the  whole,  but  the  other  defend- 
ants do  not  appear,  judgment  by  default  should  be  signed  as  against 
the  latter  for  the  whole  of  the  property  claimed  {g). 

No  costs  are  recoverable  upon   a  judgment  for  want  of  appear 
ance  or  defence  (^).     But  such  costs  may  generally  be  recovered  in 
a  subsequent  action  of  trespass  for  mesne  profits,  &c.,  if  the  declaration 
be  properly  framed  (i). 


(a)  Cole  Ejec.  129. 

(6)  15  &  16  Vict.  c.  76,  s.  176;  Cole 
Ejec.  129. 

(c)  Ante,  843. 

(rf)  See  post.  Chap.  XXX. ;  Chit.  Forms, 
544  (9th  ed.)  ;  Cole  Ejec.  739. 


(f?)  See  post,  Chap.  XXX.;  Chit.  Forms, 
545  {9th  ed.) ;  Cole  Ejec.  740. 
(/)  Cole  Ejec.  125,  131. 
{g)  Id.  131,  740. 
(,h)   Id.  131,  339, 
(t)  Doe   V.  Dames,    1    Esp.    358 ;   Doe  V. 
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If  such  judgment  be  signed  irregularly  it  may  be  set  aside  by  the    Chap.  XXII. 
court  or  a  judge    upon    an    application    made  within  a    reasonable      ^^^"^^  ^Q- 
time  (k).     Sometimes  a  regular  judgment  for  want  of  appearance  may  Setting  aside 
be  set  aside  on  payment  of  costs,  and  other  equitable  terms  {I).  ^"^^  of  Ap-*^ 

pearance. 

Sect.  11. —  The  Issue  and  Proceedings  to  Trial. 
(a)  Form  of  Issue — Venue. 

By  15  &:  16  Vict.  c.  76,  s.  178,  "  In  case  an  appearance  shall  be  The  Issue, 
entered  an  issue  may  [at]  once  be  made  up,  without  any  pleadings, 
by  the  claimants  or  their  attorney,  setting  forth  the  writ,  and  stating 
the  fact  of  the  appearance,  with  its  date,  and  the  notice  limiting  the 
defence,  if  any,  of  each  of  the  persons  appearing,  so  that  it  may  ap- 
pear for  what  defence  is  made,  and  directing  the  sheriff  to  summon  a 
jury ;  and  such  issue,  in  case  defence  is  made  for  the  whole,  may  be 
in  the  form  contained  in  schedule  (A.)  to  this  act  annexed,  marked 
No.  16,  or  to  the  like  effect;  and  in  case  defence  is  made  for  part, 
may  be  in  the  form  contained  in  schedule  (A.)  to  this  act  annexed, 
marked  No.  15,  or  to  the  like  effect  (m). 

In  case  of  an  appearance  entered  by  all  the  defendants  the  issue  when  t<,  • 
may  at  once  be  made  up.  But  where  there  is  time  to  do  so,  without  "^^''^  "^ 
losing  the  assizes  or  sitting,  the  plaintiff  should  abstain  from  making 
up  the  issue  until  the  four  days  have  elapsed  during  which  any  of  the 
defendants  may  give  notice  to  defend  for  part  only,  because  such  notice 
materially  affects  the  form  of  the  issue  {n).  Where,  however,  such  a 
delay  would  occasion  the  loss  of  the  assizes  or  sitting,  the  plaintiff  may 
make  up  the  issue  "  at  once,"  and  afterwards,  if  necessary,  obtain  an 
order  for  leave  to  amend  it,  without  prejudice  to  the  notice  of  trial  («). 

The  form  of  the  issue  varies  according  to  the  appearances,  notices  Variations  in 
to  defend  for  part,  judgments  by  default,  appearances  by  landlord,  form  oi  Issue, 
joint-tenants,  tenants  in  common,  coparceners,  &c.  (o). 

If  the  plaintiff  improperly  omit  to  state  in  the  issue  any  notice  to  Application  to 
defend  for  part  only,  or  as  a  landlord,  or  as  a  joint-tenant,  tenant  in  f^^,.  ^rr'effu- 
common   or   coparcener,  the  defendant  should   apply  promptly  to  a  larity. 
judge,  or  to  the  court,  to  set  aside  the  issue  for  irregularity  (j9). 

The  action  is  of  a  local  nature,  and  therefore  the  venue  should  Venue, 
always  be  laid  in  the  county  where  the  lands  lie,  as  described  in  the 
writ  {q) :  otherwise  the  defendant   should  forthwith  apply  to  set  the 
issue  aside  for  irregularity  (r).     After  verdict,  any  mistake  as  to  the 

Huddart,  2  C.  M.   &  R.   316  ;   5  Tyr.  846  ;  Ejec.  742,  743  ;  Chit.  Forms,  545  (9th  ed.). 

4  Dowl.437;    Grace  v.  Morgan,  2  Bing.  N.  (n)  Cole  Ejec.  134. 

C.  534;  2  Scott,  790  ;   see  forms  ofdeclara-  (o)  Id.  134,  135,  740,  742,  745. 

tion,  Cole  Ejec.  829,  830.  (p)  Id.  135. 

ik)    Reg.  Prac.  H.  T.    1853,   No.   135;  (g)  Id.  135. 

Cole  Ejec.  132.  (r)  Id.  135,  136;   Doe  d.  Goodwin  v. Roe, 

(0  Cole  Ejec.  132.  3  Dowl.323  ;  Simmons  v.  Lillystone,  8  Exch. 

(w)  See  forms,  post,  Chap.  XXX. ;  Cole  431,  441. 
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CiiAP.  XXII.    venue  will  be  cured  by  the  Statute  of  Jeofails  (s).     If  necessary,  the 
^'^'^'  ^^'      plaintiff  may  ap|)ly  to  the  court  or  a  judge  to  change  the  place  of 


trial  (t). 

(b)  Special  Case. 

Special  Case  "  By  consent  of  the  parties  and  by  leave  of  a  judge,  a  special  case 

without  pro-       j-j^j^    l^g  stated  according  to  the  practice  heretofore  used  "  (u).     This 

ceeding-  to  •'  o  i 

Trial.  course  is  frequently  advisable,  where  the  facts  are  not  disputed,  but 

the  real  question  between  the  parties  turns  upon  the  construction  of 
a  will  or  deed,  or  some  other  point  of  law.  It  saves  the  unnecessary 
expense  of  a  trial  at  the  assizes,  where  the  point  would  only  be  re- 
served for  the  decision  of  the  court  in  banc  (x). 

(c)  Proceedings  to  Trial. 

Proceedings  to        Supposing  no  special  case  to  be  agreed  on,  the  plaintiff  must  pro- 
^'''^'*  ceed  to  trial  in  like  manner  as  in  a  personal  action  [y). 


Sect.  12. — Proceedings  at  the  Trial. 
(a)   The  Cause  List. 
Cause  List  to         The  cause  list  must  be  watched,  and  the  parties  prepared  to  try 
be  watched.        whenever  the    cause  is  called  on,  whether  in   or  out  of  its  regular 
turn  (z).     When  the  cause  is  reached  the  associate  usually  asks  the 
plaintiff's  counsel  or  attorney  "  Are  you  ready  ?"  and  upon  receiving 
an  answer  in  the  affirmative  he  proceeds  to  call  and  swear  the  jury. 

(b)   Challenge  of  Jurors. 
Challenge  of  When  a  full  jury  have  appeared  and  before  any  of  them  are  sworn, 

Jurors.  either  party  may  challenge  the  array  {a),  or  he  may  challenge  the  polls, 

and  so  object  to  any  one  or  more  of  the  jurors  named  in  the  panel  (b). 
How  objected  But  the  usual  practice  is  for  counsel,  by  a  note  or  memorandum  in 
formal'chaU  Writing,  or  otherwise,  before  the  jury  are  called  to  request  the  associate 
'fig'?-  to  pass  over  any  objectionable  name  in  the  panel,  and,  if  possible,  ob- 

tain a  full  jmy  without  such  juror.  This  will  accordingly  be  done  as 
a  matter  of  course.  If  the  juror  be  already  in  the  box  (having  served 
in  a  previous  case),  he  will  be  requested  to  withdraw,  and  another 
juror  called.     In  this  manner  a  formal  challenge   to  the  polls  may 

(5)16&17Car.2,c,8,  s.  1  ;  Cole  Ejec.  135.  Subpoenas  duces  tecum,  Chap.  XIX.  ;   Dis- 

(^>    15   &    ](j  \'ict.  c.  76,  s.  182;  Cole  covery  of  Eudeiice  before  the  Trial  by  Iii- 

Ejec.  136,  142.  spection  of  Documents  and  Interrogatories, 

(w)  15  &    16   Vict.   c.   76,  s.    179;  Cole  &c.,   Chap.   XX.;    Evidence  on  particular 

Ejec.  138.  points  frequently  in  question  in  Actions  of 

(j)  Cole  Ejec.  139.  Ejectment,     Chap.    XXL;     Common    and 

iy)  The  proceedings  are  stated  fully  in  Special    Juries;    Challenges    and    Views, 

Cole    Ejec.   140    to   277,  viz.:    Advice    on  Chap. XXII.  ;  Record  of  Nisi  Prius;  Entry 

Evidence,    &c.,    Chap.     XV.;     Notice    of  of  Cause  for  Trial,  Briefs,  &c.,  Chap.  XXIII. 

Trial,     Chap.     XVI.;    Notice    to     admit,  (a)  Cole  Ejec.  275,  279. 

Chap.  XVII.  ;    Notice   to  produce,  Chap.  (a)   Id.  265,  268,279. 

XVIII.;    Subpoenas  ad  testificandum  and  (i)   Id.  266,  268,  280. 
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generally  be  avoided  (c).     INIany  verdicts  are  won  or  lost  unjustly,  by    Chap.  XXii. 

either  party  having  "  a  friend  on  the  jury."     But  this  is  frequently  ^^ — '- — 

overlooked  until  it  is  too  late. 

(c)    Withdrawing  the  Record. 

At  any  time  before  the  jury  are  sworn  (but  not  afterwards)  the  plain-  Withdrawing 
tiff,  or  his  attorney  or  counsel,  may  withdraw  the  record,  and  so  avoid  *  ^    ^'^^^  ' 
a  nonsuit,  or  a  verdict  for  the  defendant;  subject  to  the  usual  conse- 
quences as  to  costs,  (fee.  (d). 

(d)  Appearance  of  the  Parties. 
If  neither  party  appears  at  the   trial,  by  counsel  or  in  person,  the  Appearance  of 
jury  should  not  be  sworn,  but  the  judge  should  direct  the  cause  to  be  i.  when'nei- 

Struck  out  of  the  list  (e).  tl^er  Party  ap- 

"If  the  defendant  appears,  and  the  claimant  does  not  appear  at  2.  When  De- 
the  trial,  the  claimant  shall  be  nonsuited"  (  f).  fendant  only 

"  If  the  claimant  appears,  and  the  defendant  does  not  appear,  the  3   when 
claimant  shall  be  entitled  to  recover  as  heretofore,  without  any  proof  Plaintiff  only 
ofliis  title'''  {g).     In  such  case  the  defendant  shall  be  taken  to  have  ad- 
mitted the  plaintiff's  title,  and  the  verdict   shall  be  entered  for  the 
plaintiff  without  producing  any  evidence,  and  the  plaintiff  shall  have 
judgment  for  his  costs  of  suit  as  in  other  cases  (A). 

But  if  the  plaintiff  wishes  to  recover  a  verdict  for  "  mesne  profits/'  Evidence  as  to 
the  usual  evidence  in  that  behalf  must  be  given  {%). 

By  appearing  at  the  trial  and  taking  his  chance  of  obtaining  the  Consequences 
verdict,  the  defendant  in  effect  admits  that  he  has  had  due  notice  of  appearlno-!" 
trial,  and  he  cannot  afterwards  object  to  the  trial  as  irregular  for  want 
of  a  proper  and  sufficient  notice,  or  on  the  ground  that  no  notice 
whatever  was  given  {k).  To  avail  himself  of  such  objection  he  must, 
at  his  peril,  abstain  from  appearing  at  the  trial,  and  afterwards  rely 
entirely  upon  the  alleged  irregularity.  If  necessary,  he  should  apply 
to  a  judge  at  chambers  to  stay  execution  until  the  fifth  day  of  the 
following  term. 

Either  party  may  appear  at  the  trial  by  counsel,  or  in  person,  but  Appearance  by 
not  by  an  attorney  or  agent,  except  by  special  leave  of  the  court,  perscm. 
which  is  seldom  or  never  granted  when  the  assistance  of  counsel  may 
be  obtained  (/).  The  wife  of  a  party  in  custody  will  not  be  permitted 
to  act  as  an  advocate  on  his  behalf  (m).  A  party  to  a  suit,  who  con- 
ducts his  own  case  at  the  trial,  has,  in  strictness,  a  legal  right  to 
address  the  jury  as  an  advocate,  and  afterwards  to  give  evidence  as  a 

(c)  Cole  Ejec.  280.  (A)    Reg.  Prac.  H.  T.  1853,  No.  114; 

{d)   Ibid.  Reg.  PI.  H.  T.   1853,  No.  30;  Cole  Ejec. 

((?)  Cole  Ejec.   280;  1  Chit.  Arch.  381       281. 

(11th  ed.);  Allott  V.  Bearcroft,  4  D.  &  L.           (0  Ante,  756,  826. 

327.  Ik)  Cole  Ejec.  281. 

(/)  15  &  16  Vict.  c.  76,  s.  183.  (/)  Ibid. 

{,g)  Ibid.  \m)  Cobhett  v.  Hudson,  15  Q.  B.  988. 

3  I 
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Chap.  XXII.  witness  Oil  his  own  behalf;  but  that  is  a  most  objectionable  proceeding, 
■  J^^^^'  ^^'  and  much  discouraged  (n).  The  etiquette  of  the  bar  will  prevent 
counsel  from  accepting  a  brief  in  a  civil  case  from  any  person  except- 
ing an  attorney  (o).  Only  one  counsel  will  be  allowed  to  address  the 
jury  on  behalf  of  the  claimants,  whether  they  claim  under  the  same 
or  distinct  titles  (p) ;  but  one  may  open  the  case  and  another  sum  up 
the  evidence  ;  only  one  counsel  will  be  allowed  to  address  the  jury  on 
behalf  of  the  defendants,  except  where  they  appear  to  the  action  and 
defend  sqmrately\n  respect  of  different  parts  of  the  property,  or  under 
distinct  titles  (y).  But  the  counsel  for  each  defendant  who  defends 
separately  may  cross-examine  the  plaintiff's  witnesses,  and  may  also 
produce  and  examine  witnesses  for  his  own  client  {q)  ;  and  it  seems 
that  the  counsel  for  one  defendant  may  open  the  defence,  and  the 
counsel  for  another  sum  up  the  evidence,  as  may  be  arranged  between 
themselves. 

(e)  Ordering  Witnesses  out  of  Court. 
Ordering  Wit-  Either  party,  at  any  period  of  a  cause,  has  a  right  to  require  that 
Com-t! ""  °  ^^^  unexamined  witnesses  may  be  ordered  out  of  court  (r).  Such 
order  does  not  extend  to  the  attorneys  for  the  respective  parties  {s). 
The  judge  cannot  order  any  plaintiff  or  defendant  to  leave  the  court  (0, 
unless  he  be  intended  to  be  called  as  a  witness  (m),  or  improperly  in- 
terrupts the  proceedings;  a  party  to  the  suit,  although  intended  to  be 
called  as  a  witness,  will  generally  be  permitted  to  remain  in  court,  to 
instruct  his  attorney  and  counsel. 

(f)   Right  to  begin. 

Right  to  be-  The  claimant  is  generally  entitled  to  begin,  because  the  onus  lies 

^'"'  on  him  to  prove  his  title;  but  the  defendant  will  be  allowed  to  begin 

upon  admitting  the  whole  of  the  plaintiff's  case  (i.  e.  each  and  every 
link  of  his  title),  and  relying  upon  a  totally  distinct  title  (x).  The 
court  will  seldom  grant  a  new  trial  because  of  an  erroneous  ruling  as  to 
the  right  to  begin  (?/). 

(g)  Speeches  to  the  Ju7y. 

Speeches  to  "Upon  the  trial  of  any  cause,  the  addresses  to  the  jury  shall  be 

the  Jury.  ,         ,  .  ,,  .    •'  i        i        •  i  •  ,      i     n    i 

regulated  as  tollows :  the  party  who   begms,  or  his  counsel,  shall  be 

allowed,  in  the  event  of  his  opponent  not  announcing,  at  the  close  of 

(«)  Cohhelt  V.  Hudson,  1  E.  &  B.  14.  (s)  Pomeroy  v.  Baddeley,  Ry.    &    Moo. 

(o)  Cole  Ejec.   282;    Doe   d.  Bennett    v.  431. 

Hole,  15  Q.  B.  171  ;   19  L.  J.,  Q.  B.  353.  (0   Charnock  v.  Dewings,  3  C.  &  K.378. 

(p)  Doe  d.  Fox  v.  Bromleij,  6  D.  &  R.  («)  Reg.  v.  Newman,    D.D.,  3  C.  &   K. 

292,  294;  Cole  Ejec.  282.  252. 

{q)  Cole  Ejec.  282  ;   Doe  d.  Hogg  v.  Tin-  (a:)  Doe  d.  Bather  v.  Brayne,  5  C.  B.655  ; 

dul,  3  C.  cSi  P.  565  ;   Moo.  &  M.  314.  Cole  Ejec.  284. 

(r)  Southey  v.  Nash,  7  C.  &  P.  632  ;  Cole  (y)  Cole  Ejec.  284. 
Ejec.  283. 
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the  case  of  the  party  who  begins,  his  intention  to  adduce  evidence,  to   Chap.  XXll. 

address  the  jury  a  second  time  at  the  close  of  such  case,  for  the  pur-  '^^^'  ^^' 

pose  of  summing  up  the  evidence;  and  the  party  on  the  other  side, 
or  his  counsel,  shall  be  allowed  to  open  the  case,  and  also  to  sum  up 
the  evidence  (if  any) ;  and  the  right  to  reply  shall  be  the  same  as  at 
present"  {z).  It  is  matter  for  the  discretion  of  counsel,  and  of  arrange- 
ment between  themselves,  whether  the  senior  or  junior  shall  sum  up 
the  evidence  (a). 

(h)   Questions  at  the  Trial. 

By  15  &;  16  Vict.  c.  76,  s.  180,  "the  question  at  the  trial  shall.  Questions  at 
except  in  the  cases  hereinafter  mentioned,  be,  whether  the  statement 
in  the  w-rit  of  the  title  of  the  claimants  is  true  or  false;  and  if  true, 
then  which  of  the  claimants  is  entitled  ;  and  whether  to  the  whole  or 
part ;  and  if  to  part,  then  to  which  part  of  the  property  in  question  ; 
and  the  entry  of  the  verdict  may  be  made  in  the  form  contained  in  the 
schedule  (A)  to  this  act  annexed,  marked  No.  17,  or  to  the  like  effect, 
with  such  modifications  as  may  be  necessary  to  meet  the  facts"  (6). 

Proof  of  a  sufficient  title  in  any  one  or  more  of  the  claimants  will 
support  the  action,  either  for  the  whole  or  for  part  of  the  property, 
according  to  the  evidence  (c).  But  where  a  title  is  shown  to  less  than 
the  whole,  the  evidence  for  the  claimants  must  show  to  what  parti- 
cular part  or  share  they  are  entitled  :  the  onus  of  proof  on  this  point 
lies  on  them  {d),  and  the  defendant  is  entitled  to  have  a  verdict 
entered  for  him  as  to  such  part,  or  the  residue,  to  which  no  such  title 
is  shown  (e). 

(i)  Evidence  for  the  Claimants. 

The  claimants  must  either  prove  a  title  by  estoppel  (f),  or  a  legal  i.  Generally. 
title  to  actual  possession  (g)  of  the  property  claimed,  or  some  part  or 
share  thereof  (/i) ;  and  it  must  appear  that  such  title  was  vested  in 
them,  or  some  or  one  of  them  (i),  on  the  day  mentioned  in  the  writ  (^), 
and  from  thence  until  the  writ  was  served  {I). 

"  In  case  the  title  of  the  claimant  shall  appear  to  have  existed  as 
alleged  in  the  writ,  at  the  time  of  service  thereof,  but  it  shall  also 
appear  to  have  expired  before  the  time  of  trial,  the  claimant  shall 
notwithstanding  be  entitled  to  a  verdict,  according  to  the  fact,  that  he 

(z)  17  &  18  Vict.  c.  125,  s.  18  ;  extended       143. 
to  Ireland  by  18  &  19  Vict.  c.  7.  (/)  Cole  Ejec.  209,  287  ;  Doe  d.  Bord  v. 

(a)  Cole  Ejec.  285.  Burton,  16  Q.  B.  807. 

(6)  See  forms,  post,  Chap.  XXX. ;   Cole  (g)  Id.  66,  72,  73,  287. 

Ejec.  777— 779.  (*)  Id.  86,  287. 

(c)   Doe  A.Roivlanson  v.  JFaimvright,  5  A 
&'  E.  520 ;  Elliss  V.  Elliss,  E.  B.  &  E.  81 
27  L.  J.,  Q.  B.  316. 

id)   Doe  d.  Hellyer  v.  King,  6  Excb.  791 
2  Low,  M.   &    P.  493  ;   Doe  d.  Bowman  v 
Lewis,  13  M.  &  W.  241 ;  2  D.  &  L.  667. 

(e)  Alcock  V.  Wilskaw,  29  L.  J.,  Q.  B 


(0  Supra  (c);  ante,  832  ;  Cole  Ejec.  285, 
287. 

(A-)  Cole  Ejec.  94,  288. 

{I)  Doe  A.  Gardner  v.  Kennard,  12  Q.  B. 
244;  Neivhy  v.  Jackson,  1  B.  &  C.  454; 
2  D.  &  R.  514  ;  Cole  Ejec.  287. 


3l2 


852 


EJECTMENT. 


Chap.  XX IF. 
Sect.  12. 


2.  Evidence  of 
the  Lease  orj 
Atireement. 


How  proved. 


Attesting 
Witness. 


was  so  entitled  at  the  time  of  bringing  the  action  and  serving  the  writ, 
and  to  a  judgment  for  his  costs  of  suit."(/rt). 

The  claimant's  evidence  must  show  a  legal  right  to  actual  possession. 
A  mere  equitable  title  is  not  sufficient  (w) :  nor  a  legal  right  to  the 
rent ;  the  remedy  for  that  being  by  distress  or  action  (o).  The 
claimant  must  generally  recover  upon  the  strength  of  his  own  title, 
and  not  upon  any  weakness  or  defect  in  the  defendant's  title (p). 
But,  as  between  landlord  and  tenant,  the  evidence  is  generally  of  a 
title  by  estoppel  (5'). 

The  claimant's  title  to  actual  possession  must  be  shown  to  have 
accrued  on  or  before  the  dag  on  which  possession  is  claimed  in  the 
writ  (r).  Therefore,  where  the  defendant  was  tenant  at  will,  it  must 
appear  that  the  will  was  determined  on  or  before  the  day  mentioned 
in  the  writ(s).  It  is,  however,  sufficient  that  the  claimant's  right  of 
entry  accrued  on  the  very  day  on  which  possession  is  claimed  in  the 
writ  (t),  even  in  an  action  for  a  forfeiture  {u).  But  the  claimant's  title 
must  be  shown  to  have  continued  down  to  and  until  the  service  of  the 
writ  (a;).  If  such  title  has  since  expired,  before  the  trial,  the  claimant 
will  be  entitled  to  a  verdict  to  that  effect,  with  costs  (?/).  If  the  day 
be  erroneously  stated  in  the  writ  prior  to  that  on  which  the  claimant's 
title  accrued,  the  judge  at  nisi  prius  may,  if  he  thinks  fit,  allow  the 
date  to  be  amended,  even  in  an  action  for  a  forfeiture  (z).  But  this 
will  not  always  be  permitted  (a). 

In  ejectment  between  landlord  and  tenant,  or  their  respective  repre- 
sentatives, the  claimant  must  always  prove  the  lease  or  agreement  in 
writing  (if  any),  or  the  oral  contract,  under  which  the  defendant,  or 
the  person  through  whom  he  claims,  held  possession. 

Such  lease  or  agreement,  if  in  writing,  or  a  duplicate  or  counterpart 
thereof,  must  be  produced  by  the  claimant,  and  either  admitted  in  the 
cause  or  the  execution  of  it  proved  by  the  attesting  witness,  or  other- 
wise in  the  usual  manner  (&). 

By  17  &  18  Vict.  c.  125,  s.  26,  "  it  shall  not  be  necessary  to  prove 
by  the  attesting  witness  any  instrument  to  the  validitg  of  which  attes- 
tation is  not  requisite;  and  such  instrument  may  be  proved  by  admis- 
sion, or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto." 

427;   2  P.  &  D.  396. 

{x)  Doe  d.  Gardner  v.  Kennard,  12  Q.  B. 
244  ;  Doe  d.  Newby  v.  Jackson,  1  B.  &  C. 
454;  2  D.  &  R.  514. 

(«/)  15  &  IC  Vict.  C.76,  s.  181  ;  supra(jB). 

(z)  15  &  16  Vict.  c.  7(),  s.  222;  Doe  A. 
Edwards  v.  Leach,  3  M.  &  G.  229  ;  3  Scott, 
N.  R.  509  ;  9  Dowl.  877  ;  Doe  d.  Simpson  v. 
Hall,  5  M.  &  G.  795  ;  1  D.  &  L.  49. 

(a)  Cole  Ejec.  289  ;  Doe  d.  Loscomhe  v. 
Clifford,  2  C.  &  K.  448. 

{b)  Fenn  d.  Thomas  v.  Griffith,  6  Ring. 
533;  Doe  v.  Harvey,  8  Bing.  241;  Cole 
Ejec.  150,  294,  393. 


(m)  15  &  16  Vict.  c.  76,  s.  181;  Cole 
Ejec.  289,  290  ;  form  of  judgment,  post, 
Cliap.  XXX.;   Cole  Ejec.  778. 

(w)  Cole  Ejec.  287. 

(o)  Ibid. 

(p)  Ibid. 

((/)  Cole  Ejec.  209;  as  between  other 
persons,  see  the  Table  of  Contents  to  Cole 
Ejec,  page  xi. 

(r)  Cole  Ejec.  95,  288. 

(.s)  Goodtitle  d.  Galloway  v.  Herbert,  4  T. 
R.  680;  Doe  d.  Jacobs  v.  PhilUps,  10  Q.  B. 
130. 

(O  Cole  Ejec.  288. 

(a)  Doe  d.  Graves  v.  Wells,  10  A.  &  E. 
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If  the  party's  handwriting  to  a  deed  (not  requiring  attestation)  be  Chap.  XXI[. 
proved,  the  jury  may  presume  the  sealing  and  delivery  (c) ;   especially  — ^'^^'^'  ^^'  . 
if  the  deed  purport  to  have  been  signed,  sealed  and  delivered  by  the  Sealing  and 
party,  or  contains  an  attestation  to  that  effect  (rf).     When  the  lease  Lease  in  pur- 
purports  to  be   made   in  pursuance  of  a   power  requiring  it  to   be  suanceofa 
executed  and  attested  in  a  particular  manner,  it  must  be  proved,  by 
some  or  one  of  the  attesting  witnesses,  unless  admitted  in  the  cause  in 
the  usual  manner  (e).     The  23  &  24  Vict.  c.  35,  s.  12  (/),  makes  no 
difterence  in  this  respect.     In  such  case  it  would  not  be  sufficient  to 
examine  at  the  trial  the  party  himself  who  executed  the  deed,  but  the 
attesting  witness  must  be  called  {g). 

If  the  lease  or  agreement  be  in  the  possession  or  power  of  the  de-  Notice  to  pio- 
fendant,  and  the  claimant  has  no  duplicate  or  counterpart,  he  should 
give  due  notice  to  produce  the  lease  or  agreement  at  the  trial ;    other- 
wise secondary  evidence  of  the  contents  will  not  be  admissible  {h) ; 
unless,  indeed,  the  document  happens  to  be  in  court  at  the  trial  {i). 
If  the  document  be  produced  in  pursuance  of  such  notice,  the  execu- 
tion of  it  need  not  be  proved,  the  defendant  having  had  possession  or 
claiming  title  under  \i(Ji).     If  it  be  not  produced,  the  claimant  must 
])rove  — 1.  The  notice  to  produce  (0-     2.  That  the  document  is  in  the 
possession  or  power  of  the  defendant  (m).     3.   Secondary  evidence  of 
the  contents  (?2).     There  are  no  degrees  of  secondary  evidence;  there-  Secondary 
fore  parol  evidence  of  the  contents  is  admissible,  although  there  is  a 
counterpart  (o).    The  counterpart  itself  would  be  primary  evidence  (/)).  Counterparts. 
So  would  admissions  of  the  defendant  as  to  the  contents  of  the  lease,  Admissions, 
so  far  as  such  admissions  extend  {q).     So  a  recital  or  other  admission  Recitals, 
contained  in  a  deed  is  primary  evidence  of  the  fact  so  recited  or  ad- 
mitted, as  against  a  party  to   the  deed  (r) ;    or  against  any   person 
claiming  through  or  under  him  (s).     Any  person  who  has  seen  the  Oral  Evidence 
original  lease  or  agreement  may  (after  due  notice  to  produce,  not  ^gj^jj,*^ 
complied  with)  give  parol  evidence  of  the  contents,  so  far  as  he  can 
remember  them.     And  he  may  refresh  his  memory  by  referring  to  a 
plain  copy  made  or  examined  by  himself  with  the  original,  or  to  an 


(c)  GrelUer  v.  Neale,  Peake,  N.  P.  C.  1 98. 

(rf)  Talbot  V.  Hodson,  7  Taunt.  251;  2 
Marsl).  527. 

(e)  Cole  Ejec.  294^ ;  2  Tayl.  Ev.  1408 
(2nd  ed.)  ;  Doe  d.  Daniel  v.  Keir,  4  Man. 
&  11.  101  ;  Doe  d.  Mansfield  v.  Peach,  2  M. 
&  S.  57G. 

(/)  Ante,  157. 

{g)  IVhyman  v.  Garth,  8  Exch.  803  ;  2 
Tayl.  Ev.  1410  (2nd  ed.). 

(A)  Cole  Ejec.  156. 

(«■)  Dwijer  V.  Collins,  7  Excli.  639  ;  Doe 
d.  Loscombe  v.  Clifford,  2  C.  &  K.  448. 

(/<•)  Cole  Ejec.  165. 

(/)   Id.  166. 

(w)  id.  167. 


(n)  Cole  Ejec.  169. 

(o)  Hull  V.  Ball,  3  M.  &  G.  242  ;  3  Scott, 
N.  R.  577  ;   Cole  Ejec.  170. 

(p)  Burleigh  v.  Stibbs,  5  T.  R.  465  ;  Roe 
d.  West  V.  Davies,  7  East,  363 ;  Paul  v. 
Meek,  2  Y.  &  J.  116;  Hughes  v.  Clarke, 
10  C.  B   905. 

(q)  Slutleriev.  Poole;/,  6  M.  &  W.  664; 
Newhall  V.  Holt,  6  M.  &  W.  662  ;  Howard 
V.  Smith,  3  M.  &  G.  254;  3  Scott,  N.  R. 
574  ;  Lord  Trimleston  v.  Kemmis,  9  CI.  &  F. 
784;   Cole  Ejec.  170. 

(r)   Carpenter  v.  Buller,  8  M.  &  W.  209. 

\s)  Doe  d.  Gaisford  v.  Stone,  3  C.  B.  176  ; 
Cole  Ejec.  170. 
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Chap.  XX IT. 
Sect.  12. 

Stamp. 

On  Leases  and 

Agreements. 

On  Duplicates. 

On  Counter- 
parts. 


On  Agree- 
ments for 
Leases. 


Adhesive 
Stamp. 

Parol  Evi- 
dence ex- 
cluded by  a 
Lease  or 
Agreement  in 
Writing. 

But  it  may  be 
stamped  at  the 
Trial. 


A  mere  "  Pro- 
posal" ac- 
cepted orally 
does  not  re- 
()uire  any 
Stamp. 


unstamped  attested  copy,  which  he  has  compared  with  the  original  {t) ; 
but  a  copy  of  a  copy  is  not  admissible  even  as  secondary  evidence. 

The  lease  or  agreement  must  appear  to  be  duly  stamped  (m).  The 
duty  is  payable  upon  the  consideration  as  e.rpressed,  whether  more  or 
less  than  the  sum  actually  paid  (x).  A  duplicate  lease  executed  by 
both  parties  must  eitiier  be  stamped  as  a  lease,  or  with  a  five  shiHin"- 
stamp,  and  also  with  a  denoting  stamp  /y).  But  a  counterpart  lease, 
not  executed  by  the  lessor,  does  not  require  a  denoting  stamp  (2).  A 
counterpart  is  primary  evidence,  and  is  sufficient  even  as  against  an 
assignee  of  the  lease,  without  any  notice  to  produce  the  lease  {a).  A 
lessee  who  executes  a  counterpart  of  a  lease,  or  any  person  claimini>- 
under  him,  cannot  dispute  its  admissibility  in  evidence,  or  impeach  its 
validity  on  the  ground  of  the  original  lease  not  being  properly 
stamped  (b).  A  mere  agreement  for  a  lease  made  in  writing  since  the 
3rd  April,  1860,  requires  the  same  stamp  as  a  lease  (c).  A  lease  or 
agreement  for  the  taking  of  a.  furnished  house  for  less  than  one  year, 
for  more  than  251.,  requires  a  2s.  6d.  stamp  (d).  If  the  stamp  affixed 
to  a  lease  or  agreement  be  an  adhesive  one  it  must  be  proved  that  it 
was  duly  cancelled  at  the  time  pursuant  to  the  statute  (e).  A  lease  or 
agreement  in  writing,  not  duly  stamped,  will  be  sufficient  to  exclude 
any  parol  evidence  of  the  tenancy  (/).  But  it  may  be  stamped  at  the 
irial  upon  payment  of  the  proper  duty  with  a  10/.  penalty  and  1/. 
extra  (^).  No  cheque,  or  country  bank  note,  will  be  taken  by  the 
associate,  in  payment  of  such  duty  and  penalty,  but  the  amount  must 
be  paid  in  cash  or  Bank  of  England  notes. 

A  mere  proposal  in  writing,  which  is  afterwards  orally  assented  to, 
does  not  require  any  stamp  (^).  Where  a  proposal  was  made  in 
writing  by  A.,  to  let  a  piece  of  land  to  B.  on  certain  terms  contained 
in  a  written  contract  between  B.  and  C. ;  and  A.  afterwards  orally 
agreed  that  B.  should  have  the  land  upon  the  terms  proposed  :  held, 
that  the  original  proposal  in  writing  was  receivable  in  evidence  without 
a  stamp  (z).  But  in  such  a  case  the  written  contract  between  B.  and 
C.  must  be  produced  duly  stamped  (^). 


(/)  Brai/thwa,/fe  v.  Hitchcock,  10  M.  &  W. 
494;  2  Dowl.  N.  S.  444  ;  Cole  Ejec.  171. 

(ii)  Doe  d.  Estwick  v.  IVnii,  1  T.  R.  735; 
Doe  d.  Walker  v.  Groves,  15  East,  244  ;  Doe 
d.  Philip  V.  Benjamin,  9  A.  &  E.  644;  1  P. 
&  D.  440,  444;  Cole  Ejec.  393.  As  to  the 
proper  stamp,  see  Chap.  XXV II T. 

(x)  Doe  d.  Kettle  v.  Lewis,  10  B,  &  C. 
673;  ante,  127. 

(w)  13  &  14  Vict.  c.  97,  Sched.  (L)  tit. 
"  Duplicate  or  Counterpart." 

(z)  16  &  17  Vict.  c.  59,  s.  2. 

(a)  Roe  d.  West  v.  Duvies,  7  East,  363  ; 
Hughes  V.  Clarke,  10  C.  B.  905. 

(b)  Paul  V.  Meek,  2  Y.  &  J.  116. 

(c)  23  Vict.  c.  15,  post,  Chap.  XXVIII. 

(d)  24   &   25  Vict.  c.   21,  Sched.   (B.), 


post,    Chap.  XXVII L 

(e)  23  &  24  Vict.  c.  Ill,  s.  12;  24  &  25 
Vict.  c.  21,  s.  14;  25  Vict.  c.  91,  s.  32, 
post.  Chap.  XXVIII. 

(/)  Brewer  v.  Palmer,  3  Esp.  213;  Rex 
V.  Rawden,  8  B.  &  C.  708  ;  3  Man.  &  R. 
426  ;  Femi  d.  Thomas  v.  Griffiths,  6  Bing. 
533 ;  4  M.  &  P.  299  ;  Doe  v.  Harvey, 
8  Bing.  239;   1  Moo.  &  Sc.  374. 

(  <;)  17  &  18  Vict.  c.  125,  ss.  28,  29; 
Cole  Ejec.  295. 

{h)  Edgar  v.  Blick,  1  Stark.  464;  Vaiigh- 
lon  V.  Brine,  I  M.  &  G.  359  ;  1  Scott,  N.  II. 
258. 

(i)  Druvt  V.  Browne,  3  B.  &  C.  665  ;  5  D. 
&  R.  582. 

(A.)    Turner  v.   Power,   7    B.  &   C.  625; 
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If  the  demise  or  agreement  was  not  in  writing  the  tenancy  must  be   Chap.  XXII. 
proved  by  parol  evidence  in  the  usual  manner (Z).      Such  evidence       ^^ct.  12. 
must  generally  show  on  what  quarter-day  or  other  day  in  the  year  the  ^^^^  Demise, 
term  began  and  ended  (m).     And  where  a  forfeiture  is  relied  on,  it 
must  show  the  particular  stipulation  broken,  and  the  reservation  of  a 
right  of  re-entry  applicable  to  such  breach.     An  unstamped  memo- 
randum of  the  terms  of  letting,  made  at  the  time,  and  which  was  then 
read  over  to  the  parties  and  orally  assented  to  by  them,  and  signed 
by  the  witness  (but  not  by  either  of  the  parties)  may  be  used  by  the 
witness  to  refresh  his  memory  (n).     So  may  any  other  memorandum 
made  by  the  witness  himself  at  or  immediately  after  the  letting,  and 
whilst  the  facts  were  fresh  in  his   memory  (;i).     But  if  the  witness 
be  dead,  no  such  memorandum  would  be  admissible  against  either 
party. 

The  claimant  must  prove  that  the  lessee  had  possession  of  the  pre-  3.  Evidence  of 
mises  sought  to  be  recovered,  or  some  part  thereof,  under  or  by  virtue  ^^^  t^,g  Lease' 
of  the  lease  or  agreement  in  writing,  or  of  the  oral  letting,  as  the  case  or  Agreement. 
may  be. 

Encroachments  made  by  the  tenant  during  the  terra  are  generally  Encroach- 
presumed  to  have  been  added  to  the  demised  premises,  and  to  form  "^"  ' 
part  thereof,  for  the  benefit  of  the  tenant  during  the  term,  and  after- 
wards for  the  landlord  (0).  They  may  be  recovered  together  with 
and  as  part  of  the  demised  premises;  or  if  all  the  premises  originally 
demised  have  been  delivered  up  to  the  landlord,  they  may  be  re- 
covered separately  {p) :  and  they  may  be  so  recovered  at  any  time 
within  the  period  limited  for  the  recovery  of  the  demised  premises,  i.  e. 
within  twenty  years  after  the  expiration  of  the  term  {q). 

If  the  defendant  be  not  the  lessee,  it  must  be  proved  that  he  came  4.  Assignment 
into  possession  under  or  after  the  lessee  (r).     Such  evidence  (in  the  °^l  Defendant, 
absence  of  proof  to  the  contrary)  will  show  that  he  entered  into  pos- 
session as  assignee  of  the  term  (6').     Proof  that  the  defendant  has  on 
his  own  account  paid  some  of  the  rent  reserved  by  the  lease  or  agree- 
ment, would  be  strong  evidence  of  his  being  such  assignee. 

if  the  claimant  be  not  the  lessor,  his  title  to  the  reversion  must  be  5.  Assignment 
deduced  and  proved  (0  by  the  production  of  proper  conveyances  of  gjop,  („  ^i^g 


1  Moo.   &   M.    131;     IVaUis  V.  Broadbent,  iZee«,  6  C.  &  P.  610  ;    Doe  d.  Lloyd  \.  Jones, 

4  A.   &    E.    877  ;    The  Drury  Lane  Theatre  15  M.  &  W.  580;  Andrews  v.  Hailes,  2   E. 

Co.  V.  Chapman.  1  C.  &  K.   14  ;   Tanner  v.  &  B.349  ;   Doe  d.  Croft  v.  Tidbury,  14  C.  B. 

Washbourne,  1   F.  &  F.  330  ;   Hey  v.  Moor-  304. 

house,  6  Bing.  N.  C.  52  ;  8  Scott,  15G.  (i?)  Andrews  v.  Hailes,  2  E.  &  B.  319. 

(/)  Ros.  Ev.  668  (lOth  ed.) ;  Cole  Ejec.  (q)  Doe  d.  Croft  v.  Tidbury,  14C.  B.  304  ; 

394.  Cole  Ejec.  395. 

(;«)  Doe  d.  Bingham  v.  Cartwright,  3  B.  &  (r)   Humphrey  v.  Damion,  Cro.  Jac.  300  ; 

A.  326.  Cole  Ejec.  395. 

(n)  Lord  Bolton  v.  Tomlin,5  A.  &  E.  856  ;  (s)   Doe  d.  Morris  v.  Williams,  6  B.  &  C. 

1   N.  &    V.   247  ;   Doe  d.  Bingham  v.  Cart-  41  ;   9  D.   &  R.  30;   Roe  A.  Blair  v.  Street 

Wright,  3  B.  &  A.  326  ;  Rex  v.  Inhabitants  and  Fairbanks,  2  A.  &  E.  329,  331  ;    Hind- 

of  IVrangle,   2    A.   &    E.   514  ;    Trewhitt  v.  ley  v.  Rivkerby,  5  Esp.  4  ;   Rees  d.  Mears  v. 

Lambert,  10  A.  &  E.  470.  Perrot,  4  C.  &  P.  230  ;   Cole  Ejec.  224. 

(o)  Cole  Ejec.  247,  395  ;   Doe  d.  Lewis  v.  {t)  Davey  v.  Matthew,  Cro.  Eliz.  649. 
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:hap.  XXII.  the  reversion,  which  must  either  be  admitted  in  the  cause,  or  proved 
— — — — '—  by  the  attesting  witness  or  otherwise  in  the  usual  manner  (?/).  But  if 
it  be  shown  that  the  defendant  has  paid  to  the  plaintiff  some  of  the  rent 
reserved  by  the  lease  or  agreement,  or  that  he  has  submitted  to  a  dis- 
tress made  by  the  plaintiff  for  such  rent  (without  replevying  it)  and 
so  in  effect  admitted  his  title,  that  will  be  sufficient  (a-). 

Where  a  forfeiture  is  relied  on,  it  must  appear  that  the  reversion 
was  assigned  to  and  became  vested  in  the  claimant  before  such  for- 
feiture (y);  and  that  the  proviso  for  re-entry  extends  to  the  claimant 
as  such  assignee  (z).  A  power  of  re-entry  reserved  to  the  lessor,  but 
not  mentioning  his  heirs,  or  his  executors  or  administrators,  will  not 
extend  to  them  (a).  If  "assigns"  be  mentioned,  but  not  heirs  or 
executors,  it  seems  that  the  assigns  can  take  advantage  of  the  con- 
dition only  during  the  lessor's  life,  but  not  afterwards  (b). 

It  must  appear  that  on  or  before  the  day  mentioned  in  the  writ  of 
ejectment  the  term  or  tenancy  expired  by  effluxion  of  time  (c),  or  that 
it  was  duly  determined  by  a  special  notice  pursuant  to  a  proviso  in 
that  behalf  contained  in  the  lease  {d) ;  or  that  it  was  duly  determined 
by  a  proper  and  sufficient  notice  to  quit  {e) ;  or  by  a  demand  of  pos- 
session or  other  equivalent  act  (where  that  is  sufficient)  {f);  or  by  a 
sufficient  disclaimer  of  the  claimant's  title  ig) ;  or  by  a  sufficient  sur- 
render (A) ;  or  by  some  act  creating  a  forfeiture  and  giving  the 
claimant  a  right  of  re-entry  in  pursuance  of  a  proviso  to  that  effect 
contained  in  the  lease  or  agreement  (i),  ex.  gr.,  for  non-payment  of 
rent,  at  common  law  (k),  or  by  statute  (/),  or  for  not  repairing  {m),  or 
for  waste  in),  or  for  not  duly  and  properly  insuring  according  to  the 
lease  or  agreement  (o),  or  for  exercising  some  prohibited  trade  or 
business  (j:^),  or  for  assigning  or  under-letting  without  licence,  con- 
trary to  an  express  covenant  or  stipulation  in  that  behalf  ((7),  or  for 
wrongfully  impugning  the  claimant's  title  (r).  A  mere  breach  of 
covenant,  not  fortified  by  a  proviso  for  re-entry  applicable  to  such 
covenant,  will  not  enable  the  lessor  to  enter  or  maintain  ejectment 
during  the  term,  but  only  an  action  for  damages  {s).    The  forfeiture  (if 


6.  The  Right 
of  Entry,  i.  e. 
the  Cause  of 
Action. 


{u)  Ante,  855. 

{x)  Doe  d.  Marlow  v.  Wiggins,  4  Q.  B. 
367  ;  Doc  A.  Pritchett  v.  Mitchell,  1  Bred. 
&  B.  11  ;  3  Moo.  229  ;  Gravenor  v.  Wood- 
house,  2  Biiig.  71 ;  Cooke  v.  Loxley,  5  T.  R. 
4;  Cole  Ejec.  219,  230,  395. 

(y)  Hunt  V.  Bishop,  8  Exch.  675,  680; 
9  Id.  635,  S.  C. ;  Cole  Ejec.  405,  426,  431. 

(«)  Cole  Ejec.  404,  405. 

(a)  Hassell  d.  Hodgson  v.  Gowthwaite, 
Willes,  500  ;  Doe  d.  Gregson  v.  Harrison, 
2  T.  R.  425. 

(6)  Co.  Lit.  215  b,  n.  ( 1 ) ;  Cole  Ejec.  405. 

(c)  Cole  Ejec.  Chap.  XXXVII. 

(rf)   Id.  Chap.  XXXVIII. 

(c)  Id.  Chaps.  III.,  XL. 

(/;  Id.  Chaps.  IV.,  XLL,  XLIL 


ig)  Cole  Ejec.  41,  447. 

(/O   Id.  224—226,  447. 

(?)   Id.  Chap.  XXXIX. 

(/c)  Id.  410. 

(/)  15  &  16  Vict.  c.  76,  s.  210;  Cole 
Ejec.  414. 

{m)  Cole  Ejec.  422. 

{n)  Id.  427. 

(o)  Id.  427. 

(/))   Id.  432. 

(?)   Id.  434. 

(r)   Id.  439. 

(.?)  Lit.  s.  325  ;  Doe  d.  Wilson  v.  Phillips, 
2  Bing.  13;  9  Moo.  46;  Doc  d.  Rtidd  v. 
Uoldiiig,  6  Moo.  231  ;  Doe  d.  Rains  v.  Kml- 
ler,  4  C.  &  P.  3 ;  Doe  d.  Dark  v.  Bowditch, 
8  Q.  B.  973  ;  Cole  Ejec.  403. 
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any)  must  have  accrued  on  or  before  the  day  mentioned  in  the  writ    Chap.  XXI i. 
of  ejectment  (t) ;  and  whilst  the  claimant  was  the  owner  of  the  re-         ^'^^'  ^^' 
version  (ii). 

If  the  claimant  seek  to  recover  mesne  profits,  pursuant  to  15  &  16  7.  Mesne 

^         ^-ij/vi  TTT-'i.,  Profits. 

Vict.  c.  /6,  s.  214  (a:),  he  must  prove  — 1.  His  right  to  recover  posses- 
sion of  the  w  hole  or  part  of  the  premises  mentioned  in  the  writ.  Such 
proof  must  be  given,  notwithstanding  the  defendant  does  not  appear 
at  the  trial  (y),  but  the  land  may,  in  such  case,  be  recovered  w  ithout 
any  evidence  (z).  No  mesne  profits  are  recoverable  in  an  ejectment, 
except  as  between  landlord  and  tenant.  It  is  optional  with  the 
landlord  whether  he  will  seek  to  recover  in  the  ejectment  any  mesne 
profits.  Such  option  may  be  exercised  at  the  trial  without  any 
previous  notice  in  that  behalf  (a).  2.  If  the  defendant  do  not  appear 
at  the  trial,  it  must  be  proved  that  he  or  his  attorney  has  been 
served  with  due  notice  of  trial  (b).  But  if  he  appear  at  the  trial,  that 
of  itself  is  sufficient  evidence  that  he  has  been  served  with  a  sufficient 
notice  of  trial,  and  no  other  evidence  on  that  point  need  be  given  (c). 
3.  The  value  of  the  mesne  profits  from  the  day  of  the  expiration  or 
determination  of  the  defendant's  interest  in  the  same,  down  to  the 
time  of  the  verdict,  or  to  some  preceding  day  to  be  specially  men- 
tioned therein,  must  be  proved  as  in  an  action  for  mesne  profits  (d). 

It  is  generally  advisable  for  a  landlord  to  take  a  verdict  for  the 
mesne  profits  where  the  defendant  appears  at  the  trial,  and  has  pre- 
viously given  bail  "  to  pay  the  costs  a/id  damayes,  which  shall  be  re- 
covered by  the  claimants  in  the  action,"  pursuant  to  15  &  16  Vict.  c. 
76,  s.  213  (e).  But  where  the  defendant  does  not  appear  at  the  trial, 
the  claimant  seldom  offers  proof  of  his  title,  &:c.  for  the  mere  purpose 
of  recovering  mesne  profits.  He  may,  however,  do  so,  and  some- 
times with  advantage,  especially  where  bail  has  been  given  as  above 
mentioned. 

(k)  Practice  at  the  close  of  the  Claimant's  Case. 
When  all  the  claimant's  evidence  has  been  produced,  his  counsel  Practice  at  the 
usually  savs  "  That  is  my  case."     And  thereupon  the  counsel  for  the  claimant's 
defendant  announces  whether  it  is  his  intention  to  adduce  any  evi-  Case. 
dence(/).     If  he  announces  his  intention  not  to  adduce  evidence  he 
cannot  afterwards  do  so ;  nor  will  he  be  permitted  to  read  to  the  jury 
as  part  of  his  speech  any  document  not  in  evidence,  and  w  hich  ought 
to  be  proved  if  relied  on.     It  is  the  duty  of  the  judge  to  see  that 
counsel  do  not  state  facts  which  they  do  not  mean  to  prove  {g). 

{t)  Ante,  852.  &   R.  283;   12  A.  &  E.  135  ;  4  P.  &  D. 

(m)  Ante,  856 (f/>.  142;   Cole  Ejec.  292. 

(j)  Ante,  756,  826.  (d)  15   &    16  Vict.  c.  76,  s.  214;  ante, 

(/)  Cole  Ejec.  292.  756;  Cole  Ejec.  292;  Id.  Chap.  LXVllI. 

(a)  Ante,  849.  (f)  Ante,  821. 

(a)  Smith  V.    Telt,   9   Exch.   307;   Cole  (/)   17   &    18   Vict.  c.  125,  s.    18;   ante, 

Ejec.  292.  851  (j). 

{b)  15  &  16  Vict.  c.  76,  s.  214  ;  ante,  756.  {g)  Darby  v.  Ousley,  1  H.  &  N.  8. 
{c)  Doe  d,  Thompson  v,  Hodf^son,  2  Moo. 
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Chap.  XXTI.        Sometimes,  at  this  stage  of  the  trial,  the  defendant's  counsel  sub- 

^^^'   " mits   to   the  judge    whether  there  is  any  evidence  to  yo  to  the  jury 

Point  at  Law,  upon  some  material  point.  This  is  a  question  of  law  to  be  decided 
Any  Evidence  ^y  the  judge  after  hearing  counsel  on  both  sides.  Two  or  more 
to  go  to  the  counsel  on  each  side  may  address  the  judge  on  this  point,  which  is 
often  a  very  nice  and  difficult  one.  If  there  be  some  evidence  on  the 
point,  although  insufficient,  it  ought  to  be  submitted  to  the  jury.  It 
is  for  the  judge  to  say  whether  the  evidence  is  admissible;  for  the 
jury,  whether  it  is  sufficient  (A).  The  judge  usually  acts  on  the  safer 
side  and  leaves  the  evidence  to  the  jury,  sometimes  giving  the  de- 
fendant leave  to  move  (if  it  should  become  necessary)  to  enter  a 
nonsuit  upon  this  point,  if  the  court  should  be  of  opinion  that  there 
was  no  evidence  on  the  point  which  ought  to  have  been  submitted  to 
the  jury  (i).  But  if  the  judge  erroneously  leaves  to  the  jury  a  question 
of  fact  upon  which  there  is  no  evidence  which  ouyht  to  be  left  to  them, 
that  amounts  to  a  misdirection,  for  which  a  bill  of  exceptions  may  be 
tendered,  or  a  new  trial  moved  for  (A).  Evidence  which  leads  only 
to  conjecture  is  not  fit  for  the  consideration  of  a  jury,  and  ought  not 
to  be  left  to  them  {I).  If  the  evidence  is  quite  as  consistent  with  the 
one  view  as  with  the  other,  the  party  on  whom  the  onus  of  proof  lies 
fails  to  make  out  his  case,  and  there  is  no  evidence  on  that  point  to 
go  to  the  jury  (w).  In  such  case  the  judge  should  direct  the  claimant 
to  be  called  and  a  nonsuit  entered  :  but  if  the  claimant  appears  when 
so  called  and  objects  to  be  nonsuited,  the  judge  should  thereupon 
direct  the  jury  to  find  a  verdict  for  the  defendant  («).  To  which 
direction  the  claimant  may  tender  a  bill  of  exceptions  (o),  or  he  may 
move  for  a  new  trial. 

Sometimes  the  question  between  the  parties  depends  upon  the  con- 
struction of  some  will  or  conveyance  or  other  matter  of  law.  If  so, 
the  judge,  at  this  stage  of  the  trial,  will  (if  necessary)  hear  the  point 
argued  by  counsel  on  both  sides,  to  such  an  extent  as  will  enable  him 
to  form  an  opinion  upon  the  point,  and  will  thereupon  direct  a  verdict 


Construction 
of"  Wills, 
Deeds,  &c. 


{h)  Barker  v.  Stead,  3  C.  B.  949,  Wilde, 
C.  J.:  Smith  V.  Ttvoart,  2  M.  &  G.  841  ; 
3  Scott,  N.  R.  172;  Doe  d.  Williams  v. 
Lloyd,  5  Bing.  N.  C.  741,  744;  Doe  d. 
Harrison  v.  Hampson,  4  C.  B.  2ti7.  273. 

(i)  Ricketts  v.  Burman,  4  Dovvl.  578  ; 
Mortimer  v.  ll'right,  fi  M.  &  W.  482  :  Raiv- 
liiios  V.  Chandler,  9  Exch.  687  ;  Cole  Ejec. 
304. 

(A-)  Bulkeley  v.  Butler  (in  error),  2  B.  & 
C.  434;  Drouel  \.  Taylor,  16  C.  B.  671; 
Smith  V.  Caiman,  2  E.  &  B.  35  ;  Giles  v.  The 
Taff  Vale  llailwaij  Co.,  Id.  822  ;  Briers  v. 
j;ust,  3  C.  &  K.  298  ;  The  Great  Northern 
liuilicoy  Co.  V.  Harrison,  10  l'>xcli.  376  ; 
Cooper  V.  Slade,  6  E.  &  13.  447  ;  6  H.  L. 
Cas.  746. 


(i)  Avery  v.  Bowden.  6  E.  &  B.  973,  974; 
McMahon  v.  Lennard,  6  H.  L.  Cas.  993. 

{m)  Doe  d.  Welsh  v.  Laiigfield,  16  M.  & 
W.  497  ;  The  Midland  Railway  Co.,  app., 
Bromley,  resp.,  17  C.  B.  382;  Trew  v.  Tlie 
Railway  Passengers  Assurance  Co.,  5  H.  & 
N.  218;  Toomey  v.  The  London,  Brighton 
and  South  Coast  Railway  Co.,  3  C.  B.,  N.  S. 
146  ;  Cornman  v.  The  Eastern  Counties  Rail- 
way Co.,  4  H.  &  N.  781 ;  Cotton  v.  Wood, 
8  C.  B.,  N.  S.  568,  572. 

(n)  Cole  Ejec.  304  ;  Rennie  v.  Ifynti  (in 
error),  4  Excli.  698;  Slancliffe  v.  Clarke, 
7  Exch.  446. 

(o)  Minchin  v.  Clement,  I  B.  &.A.  2.32; 
Corsar  v.  Heed,  1 7  Q.  B.  540. 
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or  nonsuit  to  be  entered,  according  to  his  impression  of  what  is  right,    Chap.  XXII. 

with  hberty  for  the  party  against  whom  he  decides  to  move  to  set        ^''^' 

aside  the  verdict  or  nonsuit,  and  to  enter  a  verdict  or  nonsuit  on  his 

behalf  (^j).    Any  such  leave  should  be  entered  on  the  judge's  notes  at 

the  trial  (q).     Where  such  leave  is  reserved,  it  is  considered  as  done 

with  the  express  or  implied  consent  of  both  parties,  and  particularly 

of  the  party  in  whose  favour  the  point  is  decided  at  nisi  prius  (r). 

If  at  the  close  of  the  claimant's  case  the  defendant's  counsel  an- 
nounces that  he  does  not  intend  to  adduce  evidence,  the  claimant's 
counsel  is  then  entitled  to  address  the  jury  a  second  time,  for  the  ^^"^'^8  no  livi- 
purpose  of  summing  up  the  evidence  (s).  This  may  be  done  either 
by  the  senior  or  junior  counsel,  as  may  be  arranged  between  them- 
selves (0-  Afterwards  the  defendant's  counsel  addresses  the  jury,  and 
then  the  judge  sums  up  the  whole  case  and  the  evidence  on  both 
sides,  and  leaves  to  the  jury  those  questions  of  fact  which  they  are 
to  decide  by  their  verdict. 


Summing  up 
wliere  tlie  Ue- 
fendant  ad- 


(1)  Evidence  and  Points  for  Defendant. 
The  defendant  may  contend  that  the  evidence  produced  by  the  Evidence  and 
claimant  is  insufficient  upon  some  material  point.  (This  is  the  only  ft.„dant. 
point  he  can  submit  to  the  jury  when  he  adduces  no  evidence.)  He 
may  also  produce  contradictory  evidence  upon  any  such  point.  He 
may  object  that  the  lease  or  agreement  upon  which  the  claimant 
relies  is  not  duly  stamped  (?^);  but  this  objection  must  be  taken  in 
the  first  instance,  when  the  document  is  offered  in  evidence  and 
before  it  is  read  to  the  jury  {x).  Where  a  document  has  been  altered 
in  a  material  part,  it  should  be  objected  to  on  tw'O  grounds,  viz. — 
1.  That  the  alteration  has  made  the  deed  void.  2.  That  it  has 
rendered  a  new  stamp  necessary.  Unless  the  second  point  be  duly 
taken  it  cannot  be  rehed  on,  upon  an  application  for  a  new  trial, 
&c.  {y).  W^here  a  lease  or  other  conveyance  has  been  rendered  void 
by  a  material  alteration,  the  property  thereby  conveyed  does  not 
revest ;  and  the  deed  (coupled  with  other  proof)  may  be  good  evi- 
dence of  the  property  having  thereby  passed  (z).  The  defendant  may 
prove  that  his  tenancy  has  not  expired,  or  been  duly  determined  by 
notice  to  quit  or  otherwise ;  or  that  a  new  tenancy  has  since  been 


{p)  Doe  d.  Campbell  v.  Hamilton,  13  Q. 
B.  977;  Lloyd  v.  Davies,  15  C.  B.  79; 
Greeiiaway  v.  Hart,  14  C.  B.  348  ;  Hinn- 
phreiis  w.' Franks,  18  C.  B.  323  ;  Cole  Ejec. 
320." 

((/)  Rickets  v.  Bitrman,  4  Dowl.  578; 
Minchin  v.  Clement,  1  B.  &  A.  252. 

(r)  Dewnr  v.  Piirday,  3  A.  &  E.  166  ; 
4  N.  &  M.  633 ;  Cole  Ejec.  320. 

(5)  17  &  IS  Vict.  c.  125,  s.  IS;  ante, 
851  (^). 

{t)  Cole  Ejec.  285. 


(a)  Doe  d.  Walker  v.  Groves,  15  East, 
244 ;  Cole  Ejec.  396  ;  ante.  854. 

(x)  Robinson  v.  Lord  Vernon,  7  C.  B., 
N.  S.  235;  29  L.  J.,  C.  P.  310;  Doe  d. 
Fryer  v.  Coombs,  3  Q.  B.  687;  10  Q.  B. 
323;  Bartlett  \.  Smith,  11  M.  &  W.  483, 
485;  Painter  v.  Hill,  2  C.  &  K.  924;  Cole 
Ejec.  169. 

(y)  Eat^leton  v.  Gutteridge,  11  M.  &  W. 
465  ;  2  Dowl.  N.  S.  1053. 

(z)  Lord  U'lird  V.  Ltimley,  5  H.  &  N.  87, 
606;  29  L.  J.,  Exch.  322  ;  Cole  Ejec.  396. 
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^Sfc't^iT^'  ^''^^*^^'  either  expressly,  or  impliedly  by  the  payment  and  acceptance 
'—  of  rent  due  at  a  later  period  (a).  If  a  forfeiture  be  relied  on,  the  de- 
fendant may  not  only  dispute  the  sufficiency  of  the.  claimant's  evi- 
dence on  that  point,  and  also  produce  contradictory  evidence,  but  he 
may  also  (if  he  can)  prove  a  waiver  of  such  forfeiture,  with  full  know- 
ledge thereof  (6).  But  this  evidence  will  not  avail  where  there  has 
been  a  continuing-  breach  after  such  waiver  (c).  If  the  ejectment  be 
for  non-payment  of  rent  the  defendant  may  prove  payment  of  such 
rent,  or  of  all  the  arrears  except  less  than  one  half  year's  rent;  or  that 
there  was  a  sufficient  distress  on  the  demised  premises  or  some  part 
thereof  to  countervail  all  the  arrears  due,  and  that  such  distress  mioht 
liave  been  found  with  reasonable  diligence  (c?).  But  such  proof  will 
not  avail  if  a  strict  demand  of  the  rent  according  to  the  rules  of  the 
common  law  be  proved  (e) ;  or  such  formal  demand  be  dispensed  with 
by  the  terms  of  the  proviso  for  re-entry  contained  in  the  lease  (/). 

Generally  speaking,  a  tenant  and  any  person  claiming  through  or 
under  him  is  estopped  from  disputing  the  landlord's  title  to  demise; 
but  he  may  show  by  evidence  that  it  has  since  expired  or  been  legally 
determined,  or  parted  with  by  way  of  mortgage,  sale  or  otherwise  (^). 
When  the  lessor  does  not  sue,  the  dericative  title  of  the  claimant  may 
be  disputed,  so  far  as  that  can  be  done  wi-thout  impugning  the  original 
lessor's  right  to  demise  according  to  the  terms  of  the  lease  (A);  miless, 
indeed,  the  defendant  has  admitted  the  claimant's  title  by  payment  of 
rent  or  otherwise,  and  such  admission  cannot  be  explained  away  by 
evidence  showing  fraud  or  mistake  (i).  Sometimes  the  defendant 
may  prove  a  determination  or  suspension  of  the  right  of  re-entry  by 
an  eviction  from  part  of  the  demised  premises  {k). 


reply 


(m)  Evidence  in  reply. 

Jm.ii'"'"  '"  ^^  ^  general  rule  the  claimant  must  produce  in  the  first  instance 

all  the  evidence  on  which  he  intends  to  rely  in  support  of  his  own 
case,  and  will  not  be  permitted  afterwards  to  strengthen  it  by  evidence 
in  reply  {I).  But  he  may  sometimes  call  evidence  in  reply  to  contra- 
dict the  defendant's  witnesses  on  some  material  point  {m) ;  and  when 

(a)  Doe  d.  HoUingworih  v.  Stenned,  2  Esp,  302. 

717;    Bishop  V.  Howard,  2    B.   &   C.    100;  (rf)  Cole  Ejec.  416,420;   Doe  d.  Haver- 

Doe  A.  Thompson  v.  Amenj,  12  A.  &  E.  476;  son  v.  Franks,  2  C.  &  K.  678. 

4  P.  &  D.  177;  Hyatt  v.  Griffiths,  17  Q.B.  (e)  Id. 412,  420;  Acoeks  \.  Phillips, 5  H. 
505  ;  Cole  Ejec.  34,  444.  &  >[_  i83. 

{b)  Cole   Ejec.  408,   425,   430;   Croft  v.  (/)  Doe  d.  Harris  v.  Masters,  2  B.  &  C. 

Lumley,  5  E.  &    B.  648  ;  25  L.   J.,  Q.   B.  490  ;  4  D.  &  R.  45  ;  Cole  Ejec.  412. 

223;  6  H.  L.  Cas.  672.  (g.)   Cole    Ejec.  213—222,    399;    Long- 

(c)  Cole  Ejec.  409  :  Doe  d.  Baker  v.  Jo7ies,  ford  v.  Selmes,  3  Kay  &  J.  220. 

5  Exch.  498  ;   Doe  d.   Muston  v.  Glndwui,  (h)   Id.  219. 

6  Q.  B.  956  ;  Penniall  v.  Harborne,  11  Q.  H.  (?)   Id.  219. 

368,  374,  n   {h)  ;    Hyde  v.  Watts,  12  M.  &  {k)  Wheeler  v.  Stevenson,  6  H.  &  N.  155. 

W.  254;    1  D.  &  L.  479;   Doe  d.  Flower  v.  (/)  Cole  Ejec.  300. 

Peck.  1  B.  &   Adol.  42S;  Doe  d.  Ambler  v.  («)  Id.  301. 
Woodbridge,  9  B.  &   C.  376  ;  4  Man.  &  11. 


EJECTMENT. 


861 


he  does  so   the  defendant's  counsel   is  entitled  to  a  reply  on  such   Chap.XXII. 

.  ,                                                                                                                                                        Sect.  12. 
evidence. 


(n)  Practice  when  Defendant' s  Case  is  closed. 
The  defendant's  counsel  is  entitled  to  a  second  speech  to  the  jury  Practice  when 
for  the  purpose  of  summing  up  the  defendant's  evidence  (w) ;  after  Evidence  is 
which  the  claimant's  counsel   is  entitled  to  a  general  reply  on  the  closed, 
whole  case.     The  judge  then  sums  up  to  the  jury  the  evidence  on 
hoth  sides,  reading  so  much  of  his  notes  of  the  evidence  as  he  thinks 
necessary  or  expedient,  with  comments  thereon,  and  finishes  by  leav- 
ing to  them  such  questions  of  fact,  which  they  are  required  to  decide 
by  their  verdict.     Each  party   should  take    care  that  the  point  or 
question  of  fact  upon  w'hich   he  relies  is  properly  submitted  to  the 
jury,  and  that  no  misdirection  upon  any  point  of  law  be  made  to  the 
prejudice  of  his  client.     He  should,  if  necessary,  interpose,  and  make 
such  suggestions  and  objections  to  the  summing  up  as  may  appear 
necessary;  and  if  they  be  incorrectly  overruled,  he  should  request  the 
judge  "  to  take  a  note"  of  the  objection  ;  or  he  should  tender  a  bill 
of  exceptions  (p). 

(o)  Nonsuit. 
At  any  time  before  the  jury  have  actually  given  their  verdict  (even  Nonsuit. 
at  the  last  moment)  the  plaintiff  may  elect  to  be  nonsuited,  and  insist 
on  such  right,  and  so  avoid  a  verdict  against  him  {j)).  Upon  a  non- 
suit the  plaintiff  is  liable  to  the  costs  of  the  action  in  like  manner  as 
uj)on  a  verdict  for  the  defendant  {q) ;  and  the  judge  may  certify  for 
the  costs  of  a  special  jury  obtained  by  the  defendant  (r). 

(p)  Verdict  and  Entry  thereof. 
The  jury  must  find,  according  to  the  evidence,  whether  the  claim-  Verdict, 
ants,  or  any  or  either  and  which  of  them,  are  or  is  entitled  to  all  or 
any  and  what  part  of  the  property  claimed  {s).  If  the  jury  find  for 
the  claimants,  or  any  or  either  o^  ihem  for  part  only,  they  should  find 
as  to  the  residue  for  the  defendants  {t).  They  may  also  (as  between 
landlord  and  tenant),  when  required  to  do  so,  find  the  amount  of  the 
damages  for  mesne  profits  to  which  the  claimant  is  entitled  {u). 


in)   17  &  18  Vict.  c.  125,  s.  18;   ante, 
851  («). 

{o)  Cole  Ejec.302,  309,  311. 

Ip)  Cole    Ejec.    304  ;     Vacher  v.    Cocks, 

1  B.  &  Adol.  145  ;  Mann  v.  Loiejoy,  Ry.  & 
Moo.  357  ;  Outhwaite  v.  Hudson,  7  Exch. 
380  ;  Robinson  v.  Lawrence,  Id.  123  ;  Stevens 
V.  Esling,  2  F.  &  F.  136. 

{q)    Cameron    v.    Reynolds,    Cowp.    407; 

2  Bos.  &  P.  376  ;  Davilav.  Herring,  1  Stra. 
300. 

(r)  3  &  4  Will.  4,  c.  42,  s.  35. 


(s)  15  &  16  Vict.  c.  76,  s.  180;  ante, 
851  ;  Cole  Ejec.  285,  306  ;  Doe  d.  Rowlan- 
son  V.  Waimvright,  5  A.  &  E.  520  ;  Elliss  v. 
Elliss,  E.  B.  &  E.  81 ;  27  L.  J.,  Q.  B.  316. 

{t)  Doe  d.  Bowman  v.  Ellis,  13  M.  &  W. 
241 ;  2  D.  &  L.  667  ;  Doe  d.  Hellyer  v. 
King,  6  Exch.  791  ;  2  L.  M.  &  P.  493  ;  At- 
cock  V.  Wilshaw,  29  L.  J.,  Q.  B.  143  ;  Cole 
Ejec.  306. 

(m)  15  &  16  Vict.  c.  76,  s.  214;  ante,  756, 
826  ;  Cole  Ejec.  292,  387,  634. 
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Chap.  XXII.        Immediately  the  verdict  is  given  the  associate  makes  a  short  note 

^^^"^^  ^'^-       of  it,  on  the  back  of  the  panel  of  jurors,  thus: — 

Entry  of  the  1.  Verdict  for   plaintiffs   [if  for   some    of  them   only    add  their 

\eidict.  -, 

names  \. 

2.  Verdict  for  defendants. 

3.  Verdict  for  plaintiffs  [A.  B.,  I.  K.  and  L.  M.]  as  to  [describe 

the  part'l,  and  for  defendants  as  to  the  residue. 

4.  Verdict  for  plaintiff,  with  £ •  for  mesne  profits  from 

to . 

5.  Verdict  for  plaintiffs  [as  to ,  describe  the  part'],  subject  to 

a  special  case;  and  for  defendants  as  to  the  residue. 

6.  Verdict  for  defendants  [as  to  ,  describe  the  parti,  ^^^  for 

plaintiffs  as  to  the  residue,  subject  to  a  special  case. 

7.  Special  verdict  [as  to ,  describe  the  part],  and  for  defend- 

ants as  to  the  residue. 

8.  Nonsuit. 

9.  A  juror  [name]  withdrawn  by  consent. 

From  the  above  note  or  memorandum  the  postea  is  afterwards  pre- 
pared {x). 

(q)   Certijicate  for  Costs  of  Special  Jury. 

Certificate  for  If'the  cause  be  tried  by  a  special  jury  at  the  instance  of  the  suc- 
ciaUmy. ^  "  csssful  party,  he  should  immediately  after  the  verdict  apply  to  the 
judge  for  a  certificate  that  the  cause  was  a  proper  one  to  be  tried  by 
a  special  jury(y).  Such  certificate  may  be  granted  when  the  claimant 
is  nonsuited  (-?).  It  must  be  granted  (if  at  all)  "immediately  after 
the  verdict,"  i.  e.  within  a  short  reasonable  time  in  that  behalf  (a). 
If  not  actually  drawn  up  and  signed  within  that  time,  the  omission 
cannot  afterwards  be  supplied  {b). 

(r)   Order  to  stay  Judgment  or  Execution. 
Order  to  stay  By  15  &  16  Vict.  c.  76,  s.  185,  "  upon  a  finding  for  the  claimant 

Execution."*^  judgment  may  be  signed  and  execution  issue  for  the  recovery  of  pos- 
session of  the  property,  or  such  part  thereof  as  the  jury  shall  find  the 
claimant  entitled  to,  and  for  costs,  within  such  time,  not  exceeding 
the  fifth  day  in  term  after  the  verdict,  as  the  court  or  judge  before 
whom  the  cause  is  tried  shall  order;  and  if  no  such  order  be  made, 
then  on  the  fifth  day  in  term  after  the  verdict,  or  within  fourteen  days 
after  such  verdict,  whichever  shall  first  happen." 

By  sect.  186,  "  upon  a  finding  for  the  defendants,  or  any  of  them, 
judgment  may  be  signed  and  execution  issue  for  costs  against  the 

(x)  Cole  Ejec.  308,  SSi,  777.  (n)  Christie  v.  Richardson,  10  M.  &  W. 

iy)  6  Geo.  4,  c.  50,  s.  3i;  Cole  Ejec.  688  ;  2  Dowl.  N.  S.  503. 

20 k  (6)   Grace  \.  Church,  4  Q.  B.   606;  3  G. 

(«)  3  &  4  Will.  4,  c.  42,  s.  35.  &  D.  5D1  ;  Leach  v.  Lamb,  11  Exch.  437. 
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claimants  named  in  the  writ,  within  such  time,  not  exceeding  the  fifth    Chap.  XXli. 

day  in  term  after  the  verdict,  as  the  court  or  judge  before  whom  the  . -^ — 

cause  is  tried  shall  order ;  and  if  no  such  order  be  made,  then  on  the 
fifth  day  in  term  after  the  verdict,  or  within  fourteen  days  after  such 
verdict,  whichever  shall  first  happen." 

Generally  speaking,  when  the  trial  takes  place  at  the  assizes,  or  at 
the  sittings  after  term  in  London  or  Middlesex,  if  the  unsuccessful 
party  wishes  to  move  for  a  new  trial,  &:c.,  he  should  apply  to  the 
judge  for  an  order  to  stay  judgment  and  execution  (or  the  execution 
alone)  until  the  fifth  day  of  the  next  term,  because  fourteen  days  after 
the  vei'dict  will  elapse  before  any  such  motion  can  be  made  (.c). 

When  a  landlord  obtains  a  verdict  in  ejectment  against  a  tenant 
who  has  found  security  for  the  costs  and  damages,  pursuant  to  15  &  16 
Vict.  c.  76,  s.  213  (c?),  the  judgment  or  execution  cannot  be  stayed  by 
order  of  the  judge,  except  under  the  circumstances  and  in  manner 
provided  by  sect.  215  (e). 

(s)   Certificate  that  refusal  to  admit  Documents  was  reasonable. 

Whatever  may  be  the  result  of  the  cause,  either  party  who  has  Certificate  tliat 
neolected  or  refused  to  admit  any  documents,  when  called  upon  by  refusjil  to  ad  - 

»  .  i  J     init  Uocninents 

the  usual  notice  to  inspect  and  admit  them,  must  pay  the  costs  of  was  reason- 
proof  "unless  at  the  trial  the  judge  shall  certify  that  the  refusal  to  ^  ^' 
admit  was  reasonable"  (/).  Unless  the  document  be  actually  proved 
at  the  trial  no  such  certificate  is  necessary  iy).  Sometimes  an  affi- 
davit may  be  necessary,  showing  why  and  under  what  circumstances 
the  party  refused  to  admit  the  document,  so  as  to  satisfy  the  judge 
that  the  refusal  was  reasonable  (/*).  In  the  great  majority  of  cases 
no  such  certificate  is  applied  for  ;  but  the  want  of  it  is  sometimes  felt 
on  the  taxation  of  costs. 

Sect.  13. — Proceedinys  subsequent  to  the  Trial. 
The  subsequent  proceedings  in  an  ejectment  between  landlord  and  Proceeding's 
tenant  or  their  respective  representatives  are  exactly  the  same  as  those  tj^J  Trial"'  ^° 
in  an  ejectment  between  other  persons  {i). 


Sect.  14. — Relief  ay ainst  Forfeiture. 
(a)  For  Non-payment  of  Rent. 
At  any  time  before  the  trial  of  an  ejectment  for  non-payment  of  rent  is  &  16  Vict, 
the  proceedings  therein  may  be  stayed  upon  a  summary  application  i^/ijpf^gt  i^^^ 


(c)  Cole  Ejec.  336.  (?)  See  Cole  on  Ejectment;   Motion  for   against  I'oi- 

{d)  Ante,  821  ;  Cole  Ejec.  379.  a  new  Trial,  &c.,  Chap.   XXVII.  ;  Postea,   ^       ^^   "*"  „,^ , 

(e)  Ante,  82(5;   Cole  Ejec.  388.  Chap.  XXVIII. ;  Judgment  after  Verdict,      ,-Rl,ti    r  -I 

(/)  15  &  16  Vict.  c.  76,   s.  117;  Cole  Chap.  XXIX. ;  Costs,  Chap.  XXX. ;  Exe-   ^'^J^f'"  ""-""^ 

Ejec.  150.  cutions,    Chap.    XXXI.;     Suggestions    of 

ig)  Doe  A.  Peter  \.  Peters,  \  Cat.  hM.  Deaths,    &c..    Chap.     XXXII.;     Discon- 

279  ;   Doe  d.  Meredith  v.  Sapsford,  2  C.  &  K.  tinunnce     of    Action    and    Confession    of 

30;  Freeman  v.  Rosher,  6  D.  &  L.  517.  Action,   Chap.   XXXIII.  j    Proceedings  in 

(/O  Cole  Ejec.  151..  Error,  Chap.  XXXIV. 


864  EJECTMENT. 

Chap.  XXII.    to  the  court  01'  a  judge,  upon  payment  of  all  arrears  of  rent,  with 
^^^'^-  ^'^'       costs  (A).     This  may  be  done  after  the  defendant  has  suifered  judg- 
ment by  default,  and  before  execution  executed  (/). 
23  &  24  Vict.         By  23  &  24  Vict.  c.  126,  s.  1,  "  in  the  case  of  any  ejectment  for  a 
After  tiie  Trial  forfeiture  brought  for  non-payment  of  rent,  the  court  or  a  judge  shall 
or  Execution      have  povver,  upon  rule  or  summons,  to  give  relief  in  a  summary  man- 
ner, but  subject  to  appeal  as  hereinafter   mentioned  (m),  up  to  and 
within  the  like  time  after  execution  executed,  and  subject  to  the  same 
terms  and  conditions  in  all  respects  as  to  payment  of  rent,  costs  and 
otherwise,  as  in  the  Court  of  Chancery :  and  if  the  lessee,  his  execu- 
tors, administrators  or  assigns,  shall  upon  such  proceeding  be  relieved, 
he  and  they  shall  hold  the  demised  lands  according  to  the  lease  thereof 
made,  without  any  new  lease." 
In  Eijnity.  According  to  the  previous  law  relief  might  have  been  obtained  in 

equity  within  six  months  after  execution  executed,  upon  payment  of  the 
rent,  and  all  arrears,  with  full  costs  (n).  And  sometimes  even  at  a 
later  period,  until  from  the  great  lapse  of  time  or  other  special  cir- 
cumstances it  became  unreasonable  to  grant  such  relief  (o). 

(b)  J^or  not  Insuring. 
This  has  been  already  considered  {p).  . 

(c)  For  not  Repairing. 

For  not  Re-  A  court  of  law  has  no  jurisdiction  to  stay  an  ejectment  for  breach 

pannig.  of  covenant  to  repair,  &c.,  although  it  clearly  appears  that  such  repairs 

were  all  done  before  ejectment  brought  (^);    nor   can  any  relief  be 

obtained  in  equity  (r). 

(d)  Appeal  against  Summary  Relief  at  Law, 
An  appeal  is  given  by  23  &  24  Vict.  c.  126,  ss.  4 — 11  (s). 

(A-)  15  &  16   Vict.  c.  76,  s.  212;  Cole  (p)  Ante,  523— 525. 

Ejec.  421.  {q)  Doe  d.  Mayhew  v.  Ashy,  10  A.  &  E. 

(l)  Cole  Ejec.  418.  71  ;   2  P.  &;  D.  302. 

{in)  Post(«);   ante,  524.  (r)   Hill  \.  Barclay,  \%\e?,.  56;   Gregory 

(«)   15    &    16  Vict.  c.   76,   s.  210;  Cole  v.  Wilson,  9    Hare,  683;   Nokes   v.  Gibbon, 

Ejec.  415.  26  L.  J.,  Chanc.  433  ;   Cole  Ejec.  410,  425, 

(o)  Bowser  v.  Colby,  1  Hare,  109  ;   Coniyn  433. 

L.  &  T.  493;   1  Wms.  Saund.  287  c;   Cole  («)   Ante,  524. 
Ejec.  414. 
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Sect.  1 . — Actions  for  Recovery  of  Small  Tenements  hy  Landlords  after 

Term  expired,  or  determined  hy  Notice  to  quit. 

Chap.  XXIII. 
(a)    19  ^  20  Vict.  C.  108,  S.  50.  Sect.  1. 

By  19  &  20  Vict.  c.  108,  s.  50,  "  when  the  term  and  interest  of  the  19  &  20  Vict, 
tenant  of  any  corporeal  hereditament,  where  neither  the  value  of  the  ^  ^?^'  ,'  ^^' 
premises  nor  the  rent  payable  in  respect  thereof  shall  have  exceeded  Possession 
50/.  by  the  year,  and  upon  which  no  fine  or  premium  shall  have  been  pired  or  deter-" 
paid,  shall  have  expired  or  shall  have  been  determined  either  by  the  mined  by  No- 

ijii  1  111-  •  ^''^^  ^'^  quit. 

lanalora  or  the  tenant  by  a  legal  notice  to  quit,  and  such  tenant,  or 
any  person  holding  or  claiming  by,  through  or  under  him,  shall  neglect 
or  refuse  to  deliver  up  possession  accordingly,  the  landlord  may  enter  a 
plaint,  at  his  option,  either  against  such  tenant  or  against  such  person 

(a)  This  Chapter  is  taken  almost  verbatim  from  Cole  Ejec.  Chap.  LXX. 

3   K 
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RECOVERY  OF  TENEMENTS  IN  COUNTY  COURTS. 


Chap.  XXIII. 
Sect.  1. 


Sect.  51.  Claim 
for  Rent  or 
Mesne  Profits 
not  exceeding 
501. 


C.  C.  Rule, 
No.  176. 
Poundage  on 
Claims  exceed- 
ing 20/. 


SO  neglecting  or  refusing,  in  the  county  court  of  the  district  in  which  the 
premises  lie  for  the  recovery  of  the  same,  and  thereupon  a  summons 
shall  issue  to  such  tenant  or  such  person  so  neglecting  or  refusing; 
and  if  the  defendant  shall  not,  at  the  time  named  in  the  summons,  show 
good  cause  to  the  contrary,  then,  on  proof  of  his  still  ne(jlecting  or 
refusing  to  deliver  up  possession  of  the  premises,  and  of  the  yearly 
value  and  rent  of  the  premises,  and  of  the  holding  and  of  the  expiration 
or  other  determination  of  the  tenancy,  with  the  time  and  manner  thereof 
and  of  the  title  of  the  plaintiff,  if  such  title  has  accrued  since  the 
letting  of  the  premises,  and  of  the  service  of  the  summons,  if  the  de- 
fendant shall  not  appear  thereto  ;  the  judge  may  order  that  possession 
of  the  premises  mentioned  in  the  plaint  be  given  by  the  defendant 
to  the  plaintiff,  either  forthwith  or  on  or  before  such  day  as  the  judge 
shall  think  fit  to  name ;  and  if  such  order  be  not  obeyed,  the  registrar, 
whether  such  order  can  be  proved  to  have  been  served  or  not,  sl)all, 
at  the  instance  of  the  plaintiff,  issue  a  warrant  authorizing  and  re- 
quiring the  high  bailiff  of  the  court  to  give  possession  of  such  pre- 
mises to  the  plaintiff."  ^H 

By  sect.  51,  "  in  any  plaint  against  a  tenant,  as  in  the  last  preceding 
section  is  specified,  the  plaintiff  may  add  a  claim  for  rent  or  mesne 
profits,  or  both,  down  to  the  day  appointed  for  the  hearing,  or  to  any    , 
preceding  day  named  in  the  plaint,  so  as  the  same  shall  not  exceed,: 
501.,  and  any  misdescription  in  the  nature  of  such   claim   may  be   •;, 
amended  at  the  trial." 

"  Where  a  claim  for  rent  or  mesne  profits,  or  both,  is  added  to  a 
plaint  for  the  recovery  of  possession  of  a  tenement,  and  the  additional 
poundage  to  be  taken  on  the  amount  or  amounts  so  claimed  would, 
with  the  poundage  to  be  taken  on  the  rent  of  the  tenement,  exceed.'*^' 
the  poundage  which  is  to  be  taken  on  a  claim  for  20^.,  the  total 
poundage  to  be  taken  shall  be  estimated  on  20/.  only"  {b). 


C.  C.  Rules 
and  Forms. 


Outline  of 
Proceedings. 

Plaint 


Summons  and 
Service  there- 
of. 


(b)  Mode  of  Proceeding. 

The  time  and  mode  of  proceeding  under  19  &  20  Vict.  c.  108, 
ss.  50,  51,  are  regulated  by  certain  rules  of  practice,  orders  and  forms 
made  pursuant  to  the  5th  section  of  that  act(c). 

The  following  may  be  stated  as  a  concise  outline  of  the  practice 
according  to  the  statute  and  the  rules,  &c.  above  mentioned.  The 
action  must  be  commenced  by  a  plaint  entered  in  the  county  court  of 
the  district  wherein  the  tenements  are  situate  (^),  and  thereupon  a 
summons  shall  issue  (e).  This  must  be  served  pursuant  to  section 
54  (/).     The  decision  of  the  judge  as  to  the  sufficiency  of  the  service 


% 


{b)  C.  C.  Rule,  No.  176. 

(c)  Such  rules,  orders  and  forms  were 
published  on  8th  December,  1856,  and  may 
be  had  of  the  Queen's  printers,  price  '2s.  6d. 
See  Pollock  &  Nicol,  C.  C.  Prac,  Appendix 


to  Part  I.  pp.  68—160  (4th  ed.).  . 

(d)  See  the  form,  post,  Chap.  XXX. 

(e)  Ibid. 

(/)  Post,  879. 
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is  conclusive  (</).     Either  party  may  require  a  jury  to  be  summoned  Chap.  XXIII. 
to  try  the  action  {h).     "  The  number  of  jurymen  summoned  to  attend         ^^^"   * 


at  a  court  for  the  trial  of  causes  shall  be  ten,  unless  the  judge  shall  ^^^y' 
otherwise  order"  (i).  "  Notice  of  a  demand  of  a  jury  shall  be  made 
in  writing  to  the  registrar  of  the  court  three  clear  days  before  the  day 
of  hearing,  and  the  summonses  to  the  intended  jurors  shall  be  de- 
livered to  the  bailiff  forthwith"  (k).  "  Where  notice  of  a  demand  of 
a  jury  has  not  been  given  in  due  time,  or  if  at  the  hearing  both  parties 
desire  to  try  by  a  jury,  the  judge  may,  on  such  terms  as  he  shall 
think  fit,  adjourn  the  cause  in  order  that  the  necessary  steps  for  such 
trial  rtiay  be  taken,  and  the  trial  shall  take  place  accordingly"  (/). 
Where  no  jury  is  summoned  the  judge  decides  all  questions  of  law 
and  fact(m).     Either  party  may  obtain  at  the  registrar's  office  a  sum-  Summons  for 

.  .  .   .  Wellnesses. 

mons  for  witnesses,  with  or  without  a  clause  requiring  the  produc- 
tion of  deeds,  papers  and  writings,  and  in  any  such  summons  any 
number  of  names  may  be  inserted  (w).  Summonses  to  witnesses  may 
be  issued  without  leave  of  the  court,  to  be  served  either  in  the  home 
or  any  foreign  district  (o).  The  bailiff  will  serve  the  witnesses  (/>).  Service 
It  is  sufficient  if  the  summons  be  served  a  reasonable  time  before  the 
actual  hearing  ((7).  When  the  summons  is  served,  the  reasonable  Conduct 
expenses  of  coming  to,  staying  at  and  returning  from  the  place  of 
trial  must  be  paid  or  tendered  to  the  witness  in  like  manner  as  upon 
a  suhpcena{r).      The  scale  of  allowance  to  witnesses  in  the  county  Scale  of  Allow- 

«  1,  ance  to  V\it- 

COUrt  IS  as  loUows  : —  nesses. 

£    s.    d.  £    s.  d. 

"  Gentlemen,  merchants,  bankers  and 

professional  men,  per  c?iem,  from    .OlOOtolOO 
"  Tradesmen,  auctioneers,  accountants, 

clerks  and  yeomen,  per  diem,  from     0     5     0     to     010     0 
"  Artizans  and  journeymen,  per  diem, 

from 

"  Labourers  and  the  like,  per  diem,  from 

"  Travelling  expenses,  sum  reasonably  paid,  but  not  more  than 

Qd.  per  mile,  one  way. 
"  If  the  witnesses  attend  in  more  than  one  cause,  they  will  be 
entitled  to  a  proportionate  part  in  each  cause  only"  (s). 
In  case  of  disobedience  to  a  summons  the  witnesses  may  be  fined  Fine  for  Non- 
lOZ.  {t).      If  a  witness  happen  to  be  present  at  the  trial  he  cannot  '^  wjmess. 
refuse  to  give  evidence,  although  he  has  not  been  summoned  iu). 

(g)  Robinson  v.  Lenaghan,  2  Exch.  333.  (o)  C.  C.  Rule,  No.  74. 

Ui)  9  &  10  Vict.  c.  95,  s.  70.  (p)  9  &  10  Vict.  c.  95,  s.  85. 

(j)  C.  C.  Rule,  No.  80.  \q)  C.  C.  Rule,  No.  75. 

{k)  C.  C.  Rule,  No.  77.  (r)  Cole  Ejec.  176. 

{I)  C.  C.  Rule,  No.  78.  (s)  C.  C.  Rules,  p.  110, 

(m)  9  &  10  Vict.  c.  95,  s.  69.  (0  9  &  10  Vict.  c.  95,  ss.  86,  87. 

(n)  Id.  s.  85  ;    see   form    of  summons,           {u)  Id.  s.  86. 
post,  Chap.  XXX. 

3k2 
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Chap.  XXIII 
Sect.  1. 

Notice  to  pro- 
duce. 

Iiisjiection  of 
Documents 
helbre  the 
Trial. 

Discontinu- 
ance. 


Ailjoiirnment 
of  Hearing. 

Appearance  of 
Parties  at  the 
Trial. 


Consequences 
of  Non  ap- 
jiearance. 


Either  party  may  summon  and  examine  the  other  party  or  his  wife  as 
a  witness. 

Either  party  may  give  the  other  a  notice  to  produce,  in  hke  manner 
as  in  a  superior  court  (x).  So  either  party  may  give  a  notice  to 
admit  (?/).  So  either  party  may  obtain  an  inspection  of  documents  in 
the  possession  or  power  of  the  opposite  party,  and  in  which  he  has  an 
interest,  in  Hke  manner  as  in  a  superior  court  (z). 

"  If  the  plaintiff  be  desirous  of  not  proceeding  in  the  cause,  he  may 
give  notice  thereof  to  the  registrar  and  to  the  defendant  by  post,  and 
after  the  receipt  of  such  notice  the  defendant  shall  not  be  entitled  to 
any  further  costs  than  those  incurred  up  to  the  receipt  of  such  notice, 
unless  the  judge  shall  otherwise  order"  (a). 

The  hearing  of  the  case  may  be  adjourned  by  consent  or  other- 
wise (6). 

Either  party  may  appear  at  the  hearing,  or  at  any  adjournment 
thereof,  in  person,  or  by  his  counsel  or  attorney  (r).  No  previous 
notice  of  his  intention  to  employ  a  barrister  or  attorney  to  act  as  his 
advocate  at  the  hearing  is  necessary  {d).  But  the  attorney  employed 
must  sign  the  roll  or  book  kept  by  the  clerk  of  the  court  for  that 
purpose,  if  he  have  not  previously  done  so  (e). 

When  the  cause  is  -called  on,  if  neither  party  appear,  it  will  be 
struck  out  by  the  direction  of  the  judge;  and  in  such  case  no  hearing 
fee  will  be  payable.  If  the  defendant  appear,  but  the  plaintiff  does 
not,  the  judge  may,  in  his  discretion,  award  to  the  defendant  costs,  in 
the  same  manner,  and  to  the  same  extent  as  to  counsel,  attorney, 
witnesses  and  other  matters,  as  if  the  case  had  been  tried  ;  but  no 
hearing  fee  shall  be  charged  (_/).  If,  when  the  cause  is  called  on,  the 
plaintiff  do  not  pay  the  hearing  fee  on  being  required  to  do  so,  he 
shall  be  deemed  not  to  have  appeared.  If  the  plaintiff  appear,  but 
the  defendant  does  not,  the  due  service  of  the  summons  pursuant  to 
sect.  54  (g)  must  be  proved  in  the  first  instance  by  the  bailiff  of  the 
court.  The  decision  of  the  judge  as  to  the  sufficiency  of  the  service 
is  conclusive  (h). 


1.  That  the 
ordinary  rela- 
tion of  Land- 
lord and  Te- 
nant existed 
between  the 
Parties. 


(c)  Evidence  for  Plaintiff. 

The  plaintiff  must  prove : — 

1.  That  the  ordinary  relation  of  landlord  and  tenant  of  the  property 
claimed  has  existed  between  the  plaintiff  and  defendant;  or  between 
the  plaintiff  and  some  other  person  by,  through  or  under  whom  the 


(x)  Ante,  779 ;  Cole  Ejec.  155  ;  see  form, 
post,  Chap.  XXX, 

(y)  C.  C.  Rule,  No.  76  ,■  ante,  779. 

(z)  C.  C.  Rule,  No.  63  ;  ante,  780  ;  Cole 
Ejec.  200. 

(a)  C.  C.  Rule,  No.  64. 

(h)  C.  C.  Rules,  Nos.  81,  82,  83. 


(c)  15  &  16  Vict.  c.  54,  s.  10. 

(d)  C.  C.  Rule,  No.  87. 

(e)  C.  C.  Rule,  No.  86. 
(/)  C.  C.  Rule,  No.  85. 
Ig)  Post,  Sect.  3(b). 

{h )  Robinson  v.  Lenaghan,  2  Exch.  333. 
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defendant  holds  or  claims (z).      The  evidence  on  this  point  will  be  Chap.  XXlll. 
similar  to  that  in  an  ejectment  by  a  landlord  against  a  tenant  for  years ^-L- . 


after  the  term  has  expired  (k) ;  or  in  an  ejectment  by  a  landlord  against 
a  tenant  from  year  to  year  after  the  term  has  been  determined  by  a 
notice  to  quit(0'  It  is  not  necessary  to  show  that  the  plaintiff  was 
the  original  lessor ;  it  is  sufficient  to  prove  that  when  the  term  expired, 
or  was  determined,  he  was  the  immediate  reversioner  of  the  tenements ; 
or  if  such  reversion  then  belonged  to  several  persons,  as  joint-tenants, 
coparceners  or  tenants  in  common,  that  the  plaintiff  was  one  of  the 
persons  so  entitled  {m).  But  if  the  title  of  the  plaintiff  accrued  since 
the  letting  of  the  premises,  such  title  must  be  deduced  from  the  land- 
lord and  proved  in  the  usual  manner.  Under  the  9  &  10  Vict.  c.  95, 
where  the  plaintiff  claimed  as  a  mortgagee,  and  the  defendant  under 
a  demise  from  the  mortgagor  subsequent  to  the  mortgage,  and  the  de- 
fendant had  never  attorned  to  the  plaintiff  or  consented  to  hold  under 
liim :  held,  that  the  statute  did  not  apply,  and  consequently  that  the 
county  court  had  no  jurisdiction  (n).  So  where  the  defendant  had 
been  let  into  possession  under  an  agreement  to  purchase,  one  of  the 
terras  of  which  was  that  he  should  pay  8s.  a  week  rent,  to  be  after- 
wards deducted  from  the  purchase-money,  and  it  appeared  that  he 
had  paid  sums  which,  together  with  the  set-off,  equalled  the  amount 
of  the  purchase-money :  held,  that  the  ordinary  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties,  and  therefore  that  the 
county  court  had  no  jurisdiction  (o).  The  defendant  must  be  proved 
to  have  been  either  the  tenant  to  whom  the  demise  was  made,  or  a 
person  "  holding  or  claiming  by,  through  or  under  him"  (p).  Any 
person  who  obtains  the  possession  from  the  tenant  directly  or  indi- 
rectly, either  as  an  assignee  or  an  under-tenant,  or  by  fraud  and  collu- 
sion with  the  tenant,  is  within  the  statute,  and  estopped  from  denying 
the  landlord's  title  (q).  Proof  that  the  defendant  came  into  possession 
after  the  original  tenant  entered  and  during  the  continuance  of  the 
demise,  is  prima  facie  e\\de.nce  that  he  obtained  possession  as  assignee 
of  the  term  (r).  Any  proof  by  the  defendant  to  the  contrary  will  pro- 
bably show  that  he  is  a  person  holding  or  claiming  by,  through  or 
under  the  tenant  within  the  meaning  of  the  statute  (s). 

There  must  be  no  real  dispute  or  question  between  the  parties  as  to  No  real  Dis. 
,,        .    ,  1    •  1-      p   1         1    •      -n^  n    1       T    n      1  1  i       pute  as  to  the 

the  right  and  title  or  trie  plamtm,  or  or  the  defendant,  to  tlie  tenements;  Title. 

otherwise  the  county  court  will  have  no  jurisdiction  (<),  unless  by  the 

w  ritten  consent  of  both  parties,  signed  by  them  or  their  attornies  (m). 

(i)  Ante,  S65;   Cole  Ejec.  652;  Jones  v.  (q)  Cole  Ejec.  215  ;  In  re  Emery  s.  Bar- 
Owen,   5  D.  &   L.    669;  Banks  v.  Rebbeck,  nett,  4  C.  B.,  N.  S.  423. 
2  L.  M.  &  P.  452.  (r)  Cole  Ejec.  224. 

{k)  Cole  Ejec.  393.  (*)  Ante,  865. 

(/)  Id.  446.  (0  9  &  10  Vict.  c.  95,  s.  58. 

{m)  9  &  10  Vict.  c.  95,  s.  142.  (m)  19  &  20  Vict.  c.  108,  s.  25 ;  see  the 

(«)  Jones  V.  Owen,  5  D.&  L.  669.  form  of  such  consent,  No.  32,  annexed  to 

(o)  Banks  v.  Rebbeck,  2  L.  M.  &  P.  452.  C.  C.  Rules. 

(/i)  Ante,  865  ;  Cole  Ejec.  652. 
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Chap.  XXIII. 
Sect.  1. 


Where  the 
Court  has  no 
Jurisdiction, 
it  should  not 
award  Costs. 

Duty  of  the 
Judge  to  ascer- 
tain whether 
there  really  is 
a  Question  as 
to  the  Title. 


Remedies  for 
an  erroneous 
Decision  on^ 
the  above 
Point. 


But  without  any  such  consent  it  is  the  duty  of  the  judge  to  ascertain 
that  such  a  question  legally  may,  and  actually  does,  exist  between  the 
parties  (x).  Generally  speaking,  a  tenant  cannot  dispute  a  landlord's 
title  (y).  And  where,  and  so  far  as,  that  rule  is  applicable,  no  such 
dispute  or  question  can  legally  arise  between  the  parties  {z).  Ir 
some  cases,  however,  a  tenant  may  prove  that  since  the  demise  his 
landlord's  title  has  ceased  or  been  duly  determined,  or  assigned  ovei 
to  some  third  person,  who  has  made  a  fresh  demise  or  conveyance  tc 
the  defendant  (a) ;  or,  if  the  plaintiff  be  not  the  original  lessor,  or  tht 
person  from  whom  the  defendant  obtained  possession  of  the  demised 
premises,  the  latter  may  prove  that  he  paid  rent  to  the  plaintiff,  oil 
submitted  to  a  distress  made  by  him  for  rent,  by  mistake  and  in  igno- 
rance of  the  real  facts ;  and  that  the  plaintiff  really  has  no  title  {b) 
In  such  cases,  upon  proof  of  facts  of  the  above  nature,  the  county! 
court  would  have  no  jurisdiction  to  proceed  further  (c).  The  judge] 
ought  not  to  nonsuit  the  plaintiff  and  to  award  costs  against  him  {d).j 
But  it  is  the  duty  of  the  judge  to  inquire  into  the  facts  and  to  heai 
the  evidence,  so  far  as  is  necessary  to  ascertain  that  a  real  question 
as  to  the  title  legally  may  and  actually  does  exist  between  the  parties ; 
and  that  it  is  not  a  mere  pretence  raised  by  the  defendant  for  the 
sole  purpose  of  ousting  the  jurisdiction  of  the  county  court.  If  it 
appear  that  no  such  question  can  legally  be  raised  by  the  defendant, 
or  that  no  such  question  does  actually  exist,  and  that  the  objection  h 
a  mere  pretence  of  the  defendant  for  the  purpose  above  mentioned 
the  judge  should  overrule  the  objection  and  proceed  to  hear  andj^ 
determine  the  action  (e).  If  he  decide  erroneously  upon  the  above 
point,  the  defendant  may  appeal  to  one  of  the  superior  courts  ai 
Westminster  (/) ;  or  a  rule  or  order  (in  lieu  of  a  mandamus)  may  b( 
applied  for  to  one  of  the  superior  courts,  or  to  a  judge  pursuant  to  U 
&  20  Vict.  c.  108,  s.  43  (^);  or  a  prohibition  may  be  applied  {or(h) 
Formerly,  if  the  court  or  a  judge  directed  the  applicant  to  declare  ii 
prohibition  pursuant  to  1  Will.  4,  c.  21,  the  question  of  jurisdictior 


I 


(x)  Lilley  v.  Harvey,  5  D.  &  L.  648; 
Fearon  v.  Norvall,  Id.  439 ;  Marwood  v. 
Waters,  13  C.  B.  820  ;  Latham  v.  Spedding, 
17  Q.  B.  440  ;  Lloyd  v.  Jones,  6  C.  B.  81  ; 
5  D.  &  L.  784. 

{y)  Cole  Ejec.  213. 

{z)  Re  Emery  v.  Baryiett,  4  C.  B.,  N.  S. 
423  ;  Lloyd  v.  Jones,  6  C.  B.  81  ;  5  D.  &  L. 
784  ;  Barbour  v.  Barlow,  8th  July,  1836,  per 
Bramwell,  B.,  at  Chambers;  Cole  Ejec. 
655,  n.  («). 

(a)  Cole  Ejec.  217,  655. 

(b)  Id.  218,  655. 

(c)  9&  10  Vict.  c.  95,  s.  58;  Marwood  v. 
Waters,  13  C.  B.  820. 

(rf)  Re  Lawford  v.  Partridge,  1  H.  &  N. 
621  ;  26  L.  J.,  Exch.  147  ;  Reg.  v.  JJ.  of 
Warwickshire,  Q  E.  &  B.  827  ;  Peacock,  app. 
V.  The   Queen,  resp.,  4   C.   B.,  N.  S.  268, 


VVilles,  J. ;   Reg.  v.  Padwick,  8  E.  &  B.  704 

{e)  Fearon  v.  Norvall,  5  D.  &  L.  439 
Lilley  v.  Harvey,  Id.  648  ;  Owen  v.  Penrce 
Id.  654,  n.  (c);  Re  Emery  v.  Barnctt,  4  C 
B.,  N.  S.  423  ;  Lloyd  v.  Jones,  6  C.  B.  81 ; 
5  D.  &  L.  784. 

(  f)  Cole   Ejec.  655,   663 ;  Mountnoy  v 
Col'lier,  1  E.  &  B.  630. 

(g)  In  re  Emery  v.  Barnett,  4  C.   B.,  N 
S.  423. 

(;*)  13  &  14  Vict.  c.  61,  s.  22;   19  &  2( 
Vict.  c.  108,  ss.  40,  41,  42;  Jones  v.  Owei, 

5  D.  &  L.  669  ;   Banks  v.  Rebbeck,  2  L.  M 

6  P.  452  ;  Marwood  v.  Waters,  13  C.  B 
820;  Re  Chew  v.  Holroyd,  8  Exch.  249 
Banbury  v.  Fuller,  9  Exch.  140  ;  Law/or, 
V.  Partridge,  1  H.  &  N.  621  ;  26  L.  J. 
Exch.  147. 
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became  one  of  pleading  and  evidence  (f).     But  now,  "  when  an  appli-  Chap,  xxiil. 

cation  shall  be  made  to  a  superior  court  or  a  judge  thereof  for  a  writ '-^ — 

of  prohibition  to  be  addressed  to  a  judge  of  a  county jcourt,  the  matter 
shall  be  finally  disposed  of  by  rule  or  order,  and  no  declaration  or 
further  proceedings  in  prohibition  shall  be  allowed"  (J) ;  and  no 
renewed  application  can  be  made,  except  to  the  same  court  or  judge 
under  special  circumstances  (  k). 

2.  That  "  neither  the  value  of  the  premises,  nor  the  rent  payable  in  2.  Annual 
respect  thereof,"  has  exceeded  50Z,  by  the  year  {I).     Under  the  9  &  j^g^t  50;.  or 
10  Vict.  c.  95,  s.  122,  if  the  rent  reserved  were  under  501.  per  annum,  less. 

and  no  fine  paid,  the  court  had  jurisdiction,  notwithstanding  the 
annual  value  of  the  premises  had  increased,  by  buildings  or  other- 
wise, to  a  much  greater  amount  than  50Z.  (m).  Now  neither  the  rent 
nor  the  annual  value  may  exceed  50/.,  and  this  must  be  proved  at 
the  trial,  whether  the  defendant  appear  or  not. 

3.  That  "  no  fine  or  premium"  was  paid  for  the  lease  (w).  3.  No  Fine  or 

4.  That  the  term  or  tenancy  has  expired  or  been  determined  either  ^  ^^^.^  '^^_ 
by  the  landlord   or  the  tenant  by  a  legal   notice  to  quit  (o).     The  pired  or  been 
statute  expressly  requires  proof  at  the  trial  of  the  holding,  and  of  the  Notice  to  quit. 
expiration  or  other  determination  of  the  tenancy,  with  the  time  and 

manner  thereof,  whether  the  defendant  appear  or  not  (0).  We  have 
fully  considered  the  law  as  to  notices  to  quit  (jj).  When  the  land- 
lord seeks  to  recover  the  premises  by  reason  of  a  forfeiture  committed 
by  the  tenant,  and  a  condition  or  proviso  for  re-entry,  the  action 
must  be  brought  in  one  of  the  superior  courts  (q)  ;  except  in  cases 
within  sect.  52  (r). 

5.  That  the  defendant  has  neglected  or  refused,  and  still  neglects  5.  Defendant's 
or  refuses,  to  deliver  up  possession  of  the  premises.     For  the  purpose  f^^^'^\  (q  deliver 
of  showing  this,  a  demand  of  possession  should  be  made,  and,  if  pos-  "P  th*^  P"'*- 
sible,  a  refusal  obtained  in  like  manner  as  under  the  15  &:  16  Vict. 

c.  76,  s.  213  (s).  The  act  requires  "  proof  of  his  still  neglecting  or  re- 
fusing to  deliver  up  possession  of  the  premises"  (t).  But  proof  that 
he  retains  possession  of  them  after  demand  made,  as  above  men- 
tioned, will  be  prima  facie  evidence  that  he  still  refuses,  or  at  all 
events  neglects  to  deliver  up  the  possession  {u). 

6.  If  the  defendant  do  not  appear  at  the  trial,  the  service  of  the  6.  Service  of 

1  1  ^    V        mi        •     1      »       1      •   •  L      i\  ai     Summons, 

summons  must  be  proved  (a;),      ihe  judges  decision  as  to  the  surn- 

ciency  of  the  service  is  conclusive  (3/). 

(j)   Thompson  v.  Ingham,  2   L.    M.  &   P.  (p)  Ante,  286— 308. 

216.  (q)  Doe  d.  Cundey  v.  Sharpley,  15  M.  &  W. 

(i)  19  &  20  Vict.  c.  108,  s.  42.  558  ;  Cole  Ejec.  381,  Q5Q. 

(/c)  Id.  s.  44'.  (r)   Post,  874,  875. 

(0  Ante,  865.  (s)  Ante,  821  ;  Cole  Ejec.  382,  656. 

(ra)  In  re  Earl  of  Harrington  v.  Ramsey,  {t)  Ante,  866;   Cole  Ejec.  652. 

8  Exch.   879;   2   E.  &  B.   HQd;  Fearon   v,  (m)  Cole  Ejec.  656. 

Norvall,  5  D.  &  L.  445  ;   but  see  Crowley  v.  {x)  Ante,  866  ;  Cole  Ejec.  656  ;  as  to  the 

yitty,  7  Exch.  319.  mode  of  service,  vide  s.  54,  post,  879. 

(re)  Ante,  865.  (y)  Robinson  v.  Lenaghan,  2  Exch.  333, 

(o)  Ante,  865. 
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CiiAP.  XXIII. 
Sect.  1. 

7.  Mesne 
rrofits. 


Generally. 


No  Tenancy 
between  Plain- 
tiff and  De- 
fendant. 


Plaintiff's 
Title  ceased. 


Title  in  De- 
fendant. 


7.  If  the  plaintiff  seek  to  recover  rent  or  mesne  profits,  pursuant  to 
sect.  51  (z),  he  must  prove  the  amount  in  like  manner  as  in  an  action 
of  ejectment  (a)..  But  the  other  evidence  as  to  the  tenancy,  &c.,  will 
generally  be  sufficient  to  prove  the  amount  or  value  of  the  mesne 
profits. 

(d)  Evidence  and  Points  for  Defendant. 
The  defendant  may  contend  that  the  plaintiff's  evidence  is  insuf- 
ficient on  some  material  point  (i).  He  may  also  produce  contradictory 
evidence,  so  far  as  he  is  not  estopped  from  so  doing  by  the  relation  of 
landlord  and  tenant  (c).  He  may  show  that  the  ordinary  relation  of 
landlord  and  tenant  never  existed  as  between  him  and  the  plaintiff,  or 
as  between  any  persons  under  whom  they  respectively  claim  {d).  But, 
generally  speaking,  if  the  defendant's  tenancy  to  the  plaintiff  be  suffi- 
ciently proved,  or  if  it  appear  that  the  defendant  obtained  possession 
through  or  under  the  plaintiff  or  his  tenant,  the  defendant  will  not  be 
permitted  to  dispute  the  plaintiff's  title.  He  is  not  legally  entitled  to 
do  so,  but  is  estopped  (e) ;  and  where  that  is  the  case,  no  dispute  or 
question  as  to  the  title  can  arise,  so  as-  to  exclude  the  jurisdiction  of 
the  county  court  {f).  Sometimes,  however,  he  may  show  that  since 
the  demise  the  plaintiff's  title  has  expired  or  ceased,  or  been  deter- 
mined, or  assigned  to  some  person  from  whom  the  defendant  has  ob- 
tained a  fresh  demise  or  conveyance  {g) ;  or  that  the  defendant  has  a 
title  to  the  premises  not  inconsistent  with  his  tenancy  to  the  plaintiff 
during  the  term.  When  anything  of  this  sort  is  proved,  and  a  bona 
fide  question  as  to  title  sufficiently  appears,  the  judge  should  abstain 
from  deciding  in  favour  of  either  party  for  want  of  jurisdiction  (A). 
He  should  not  nonsuit  the  plaintiff  and  order  him  to  pay  the  defend- 
ant's costs  (i).  The  question  is  not  whether  the  defendant  has  a  good 
title  to  the  possession,  but  whether  there  is  a  bona  fide  question  or 
dispute  as  to  the  title  which  may  legally  exist  between  the  parties  (k). 
If  it  appear  to  the  judge  that  the  defendant's  objection  is  one  which 
he  is  not  legally  entitled  to  make  (he  being  estopped  as  above  men- 
tioned) ;  or  that  it  is  not  a  real  and  bona  fide  question,  but  a  mere 
pretence  raised  for  the  sole  purpose  of  excluding  the  jurisdiction  of 
the  county  court,  the  judge  should  overrule  it,  and  proceed  to  hear 
and  decide  the  action  on  its  merits  (Z).  If  he  decide  erroneously  upon 
the  point  of  jurisdiction,  such  decision  may  be  questioned  in  one  of 
the  modes  before  stated  (ni). 


(«)  Ante,  866. 

(«)  Cole  Ejec.  292,  397,  643,  656. 

(«)  Ante,  868-871. 

(r)  Cole  Ejec.  213,  657. 

(d)  Jones  v.  Owen,  5  D.  &  L.  669 ;  Baiihs 
V.  Rebbeck,  2  L.  M.  &  P.  452  ;  ante,  868  ; 
Cole  Ejec.  657. 

(e)  Cole  Ejec.  213,  657. 

(/)  Barbour  v.  Barluw,  Cole  Ejec.  655, 


n.(a);  ante,  870. 

(g)  Cole  Ejec.  217,  657. 

{h)  9  &  10  Vict.c.  95,  s.  58;  Cole- Ejec. 
657. 

(0  Ante,  870(d). 

(A)  Sewell  v.  Jones,  1  L.  M.  &  P.  525. 

(/)  Ante,  870. 

(m)  Ante,  870. 
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(e)  Nonsuit.  Chap.  XXIII. 

The  judge  may  direct  the  plaintiff  to  be  nonsuited  in  any  case  where '^ — 

the  evidence  is  insufficient  to  entitle  him  to  a  verdict  (n).  But  if  the  °"^"i'- 
cause  be  tried  by  a  jury,  the  plaintiff  may  object  to  be  nonsuited,  and 
elect  to  take  his  chance  of  the  verdict  (o).  On  the  other  hand,  the 
plaintiff  may  at  any  time  before  the  verdict  is  pronounced  by  the  jury, 
or  by  the  judge  (as  the  case  may  be),  elect  to  be  nonsuited,  so  as  to 
avoid  a  verdict  and  judgment  against  him(j9). 

(f)  Verdict  and  Judgment. 

If  the  cause  be  tried  by  a  jury,  the  judge  submits  to  them  any  dis-  By  a  Jury, 
puted  question  of  fact,  and  sums  up  the  evidence  in  the  same  manner 
as  in  an  action  tried  before  a  jury  in  one  of  the  superior  courts  ;    and 
when  their  verdict  is  given,  judgment  is  tliereupon  pronounced  for  the 
plaintiff,  or  for  the  defendant  (according  to  the  verdict),  with  costs. 

If  the  cause  be  tried  without  a  jury  (as  is  usually  the  case),  the  Without  a 
judge  decides  all  questions  both  of  law  and  fact,  and  gives  a  verdict    "'^' 
and  judgment  at  the  same  time,  stating  the  reasons  for  his  decision  if 
it  appear  to  him  necessary  or  expedient  so  to  do. 

If  a  verdict  and  judgment  be  found  for  the  plaintiff,  the  judge  will  Verdict  and 
order  that  possession  of  the  premises  mentioned  be  given  hy  the  de-  plaintiff.' 
fendant  to  the  plaintiff ,  either  forthwith,  or  on  or  before  such  a  day  as 
the  judge  shall  think  fit  to  name  (7). 

(g)    Costs. 

The  successful  party  is  entitled  to  his  costs.  The  judge  in  each  Costs  of  Wit- 
case  directs  what  number  of  witnesses  are  to  be  allowed  on  taxation 
of  costs,  and  their  allowance  for  attendance  will  be  according  to  the 
scale  before  mentioned  (r)  unless  otherwise  ordered ;  but  will  in  no 
case  exceed  the  allowances  therein  mentioned  (s).  The  costs  of  wit- 
nesses, whether  they  have  been  examined  or  not,  may  in  the  discre- 
tion of  the  judge  be  allowed,  although  they  have  not  been  sum- 
moned {t). 

The  costs  of  proving  any  document,  whether  printed  or  written,  will  Costs  of  prov- 
not  be  allowed  for  without  a  special  order  from  the  judge,  unless  the  nients. 
opposite  party  has  had  due  notice  to  admit  it  (m)  ;  but  if  he  has 
neglected  or  refused  to  comply  with  such  notice,  and  the  judge  think 
it  reasonable  that  the  admission  should  have  been  made,  the  party 
refusing  shall  bear  the  expense  of  proving  such  document,  whatever 
may  be  the  event  of  the  cause  (x). 

(«)  9  &  10  Vict.  c.  25,  s.  89.  post,  Chap.  XXX. 

(0)  Stancliffe,  ap^p.,  Clarke,  resp.,  7  Exch.  (r)  Ante,  867. 

439  ;  Cole  Ejec.  304,  658.  (s)  C.  C.  Rule,  101. 

(p)  Robinson  v.  Lawrence,  7   Exch.  123  ;  (0  C.  C.  Rule,  102. 

2  L.  M.  &   P.  G7o  ;   Oidhwaitc  v.  Hudson,  («)  Ante,  779,  868. 

7  Excl).  380  ;  Cole  Ejec.  658.  ( j)  C.  C.  Rule,  76. 

(g)  Ante,  866  ;  Cole  Ejec.  652  ;  see  form, 


IL 
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Taxation  of 
Costs. 


Motion  for 
New  Trial. 


Chap.  XXIII.       The  expense  of  employing  a  barrister  or  attorney  by  either  party 

^^"'  ^' will  not  be  allowed  on  taxation  of  costs,  unless  by  an  order  of  the 

Costs  of  Conn-  judge  (y).     But  the  allowance  of  costs  for  such  barrister  or  attorney 
sel  or  Attorney,  ^j^^jj  ^^^^  ^^  aftected  by  want  of  notice  to  the  opposite  party  of  the  in- 
tention  to  employ  a  barrister  or  attorney  (z). 

All  costs  between  party  and  party  shall  be  taxed  by  the  clerk  of  the 
court,  but  his  taxation  may  be  reviewed  by  the  judge  upon  the  appli- 
cation of  either  party  (a) ;  and  it  shall  not  be  necessary  for  the  costs 
to  be  taxed  in  court,  or  during  the  sitting  of  the  court  at  which  judg- 
ment is  given. 

(h)   New  Trial 

A  new  trial  may  be  moved  for  on  the  day  of  hearing,  ifhoth  parties 
are  -present,  or  at  the  first  court  held  next  after  the  expiration  of  twelve 
clear  days  from  such  day  of  hearing  ;  provided  certain  notices  be 
given;  but  not  at  any  subsequent  court,  unless  by  leave  of  the  judge, 
and  on  such  terms  as  he  shall  think  fit.  It  is  not  competent  to  a 
county  court  judge,  when  he  has  once  heard  and  disposed  of  an  appli- 
cation for  a  new  trial,  to  re-hear  the  case  at  a  subsequent  court.  He 
may  be  restrained  from  so  doing  by  prohibition  (Z>). 

(i)  Appeal. 

If  the  yearly  rent  or  value  of  the  premises  exceed  201.,  the  unsuc- 
cessful party  may  appeal  pursuant  to' sect.  68  (c). 

(k)  Warrant  for  Possession. 
If  the  order  for  the  delivery  of  possession  made  at  the  hearing  {d)  be 
not  obeyed,  the  registrar,  whether  such  order  can  be  proved  to  have 
been  served  or  not,  shall  at  the  instance  of  the  plaintiff  issue  a  war- 
rant, authorizing  and  requiring  the  high  bailiff  of  the  court  to  give 
possession  of  such  premises  to  the  plaintiff  (<?).  The  effect  and  opera- 
tion of  such  warrant,  and  the  protection  thereby  afforded  to  the  high 
bailiff,  &c.,  is  hereafter  stated  (/).  The  plaintiff  is  protected  from  any 
action  of  trespass,  notwithstanding  any  informality  or  irregularity  in 
the  proceedings  {g). 


A  ppeal. 


Warrant  for 

Possession. 


10  &  20  Vict, 
c.  108,  s.  52. 


Sect.  2. — Actions  for  Recovery  of  Small  Tenements  hy  Landlords 

for  Nonpayment  of  Rent. 
(a)  19  ^  20  Vict.  c.  108,  s.  52. 
By  19  &:  20  Vict.  c.  108,  s.  52,  "  when  the  rent  of  any  corporeal 


(y)  9  &   10  Vict.  c.  95,  s.  91  ;  13  &  14 
Vict.  c.  61,  s.  6. 

(a)  C.  C.  Rule,  87. 

(o)  19  &  20  Vict.  c.  108,  s.  34. 

(b)  Tlie   Great   Northern    Railwni/    Co.    v. 
Mossop,  17  C.  B.  130  i  25  L.  J.,  C.P.  22. 


(c)  Post,  880. 

(d)  Ante,  873. 

(e)  Ante,  866  ;  see  the  form,  post,  Chap. 
XXX. 

(/)   Post,  880. 
(,g)  Post,  880. 
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hereditament,  where  neither  the  value  of  the  premises  nor  the  rent  pay-  Chap.  XX5II. 

able  in  respect  thereof  exceeds  50'.  by  the  year,  shall  for  one  half-year  '— — 

he  in  arrear,  and  the  landlord  shall  have  right  by  law  to  re-enter  for 
the  nonpayment  thereof,  he  may,  without  any  formal  demand  or  re- 
entry, enter  a  plaint  in  the  county  court  of  the  district  in  which  the 
premises  lie  for  the  recovery  of  the  premises ;  and  thereupon  a  sum- 
mons shall  issue  to  the  tenant,  the  service  xchereof  shall  stand  in  lieu 
of  a  demand  or  re-entry,  and  if  the  tenant  shall,  five  clear  days  before 
the  return  day  of  such  summons,  pay  into  court  all  the  rent  in  arrear, 
and  costs,  the  said  action  shall  cease ;  but  if  he  shall  not  make  such 
payment,  and  shall  not  at  the  time  named  in  the  summons  show  good 
cause  why  the  premises  should  not  be  recovered,  then,  on  proof  of  the 
yearly  value  and  rent  of  the  premises,  and  of  the  fact  that  one  half- 
year  s  rent  was  in  arrear  before  the  plaint  was  entered,  and  that  no 
sufficient  distress  was  then  to  he  found  on  the  premises  to  countervail 
such  arrear,  and  of  the  landlord's  power  to  re-enter,  and  of  the  rent 
being  still  in  arrear,  and  of  the  title  of  the  plaintiff,  if  such  title  has 
accrued  since  the  letting  of  the  premises,  and  of  the  service  of  the  sum- 
mons, if  the  defendant  shall  not  appear  thereto,  the  judge  may  order 
that  possession  of  the  premises  mentioned  in  the  plaint  be  given  by 
the  defendant  to  the  plaintiff  on  or  before  such  day,  not  being  less 
than  four  weeks  from  the  day  of  hearing,  as  the  judge  shall  think  fit 
to  name,  unless  within  that  period  all  the  rent  in  arrear  and  costs  be 
paid  into  court ;  and  if  such  order  be  not  obeyed,  and  such  rent  and 
costs  be  not  so  paid,  the  registrar  shall,  whether  such  order  can  be 
proved  to  have  been  served  or  not,  at  the  instance  of  the  plaintiff, 
issue  a  warrant,  authorizing  and  requiring  the  high  bailiff  of  the  court 
to  give  possession  of  such  premises  to  the  plaintiff,  and  the  plaintiff 
shall  from  the  time  of  the  execution  of  such  warrant  hold  the  premises 
discharged  of  the  tenancy,  and  the  defendant  and  all  persons  claiming 
by,  through  or  under  him,  shall,  so  long  as  the  order  of  the  court 
remains  unreversed,  be  barred  from  all  relief  in  equity  or  otherwise." 

Before  this  enactment  the  county  court  had  no  jurisdiction  where 
possession  was  claimed  by  reason  of  a  forfeiture  and  a  right  to  re-enter 
during  the  term  for  nonpayment  of  rent,  but  only  where  the  term  had 
ended,  or  been  determined  by  a  regular  notice  to  quit. 

This  section  is  very  similar  in  substance  and  effect  to  the  15  &  16 
Vict.  c.  76,  s.  210(/<);  but  it  is  restricted  and  confined  to  small  cases, 
i.  e.,  where  neither  the  annual  value  nor  the  rent  exceeds  50/.  {i). 
Any  fine  or  premium  paid  for  the  lease  will  not  deprive  the  county 
court  of  jurisdiction  under  this  section,  as  it  would  under  section  50  {h). 

(h)  Ante,  828.  (/c)  Ante,  865 ;  Cole  Ejec.  652,  659. 

(?)  Supra. 
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Chap.  XXIII 
Sect.  2. 


Generally. 

Preliminary 
Points. — 
1.   Right  to 
re-enter. 


2.  No  suffi- 
cient Distress. 


(b)  3Jode  of  Proceeding. 
The  mode  of  proceeding  under  this  section  is  similar  {mutatis  mu- 
tandis) to  that  under  sections  50  and  51  (l). 

Before  entering  his  plaint  the  plaintiff  should  clearly  ascertain  : — 

1.  That  he  has  "a  right  by  law  to  re-enter  for  the  nonpayment"  of 
the  half-year's  rent  in  arrear  {m).  He  can  have  no  such  right  except 
by  virtue  of  some  condition  or  proviso  for  re-entry  contained  in  the 
lease  or  agreement  (whether  by  deed,  writing  or  oral  agreement,  ex- 
press or  implied),  under  which  the  defendant  holds  (n) ;  nor  until  the 
time  or  period  (if  any)  thereby  allowed  to  save  the  forfeiture  has 
elapsed  (o). 

2.  That  there  is  no  sufficient  distress  to  he  found  on  the  premises 
to  countervail  such  arrear  (p).  The  distress  need  not  be  sufficient  to 
countervail  "all  the  arrears,"  if  more  than  one  half-year's  rent  be  due; 
but  it  is  otherwise  under  15  &  16  Vict.  c.  76,  s.  210,  which  is  differ- 
ently worded  in  this  respect  (q). 


1 .  The  Te- 
nancy. 


2.  Rent  and 
Annual  Value 
50/.  or  less. 

3.  Haifa 
Year's  Rent  in 
Arrear. 

4.  Legal  Right 
to  re-euter. 


(c)  Evidence  for  Plaintiff. 
At  the  hearing  the  plaintiff  must  prove  :  — 

1.  The  tenancy.  This  must  be  proved  in  like  manner  as  in  an 
ejectment  by  a  landlord  against  a  tenant  (r),  or  in  an  action  for  use 
and  occupation  (s).  If  necessary,  the  defendant  must  be  served  with 
a  notice  to  produce  the  lease  or  agreement,  and  the  plaintiff  must  be 
prepared  with  secondary  evidence  of  the  contents,  in  Uke  manner  as 
in  a  superior  court  (t). 

2.  That  neither  the  rent  or  value  of  the  premises  exceeds  50^.  by 
the  yenr(u). 

3.  That  one  half-year's  rent  was  in  arrear  before  the  plaint  was 
entered  (x). 

4.  That  before  and  at  the  time  that  the  plaint  was  entered,  the 
landlord  had  power  to  re-enter  for  nonpayment  of  the  said  half  year  s 
rent.  This  will  appear  by  the  lease  or  agreement  under  which  the 
defendant  holds,  or  by  the  parol  evidence  of  the  tenancy,  including 
the  express  condition  or  proviso  for  re-entry  on  nonpayment  of  rent  {y). 
It  must  appear  that  the  number  of  days  (if  any)  allowed  by  such  con- 
dition or  proviso,  for  payment  of  the  rent  to  save  the  forfeiture,  elapsed 
before  the  plaint  was  entered  (z). 


(0  Ante,  866. 

\m)  Ante,  875. 

in)  Cole  Ejec.  403,  416,  660. 

(o)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134  ; 
Cole  Ejec.  417,  660. 

(p)  As  to  the  mode  of  proving  this,  see 
Cole  Ejec.  216. 

(q)  Id.  415,416,  660. 

(r)  Id.  393,  419,  660. 


(5)  Ante,  701. 

(/)  Cole  Ejec.  155,  660. 

(m)  Ante,  875. 

(x)  As  to  proof  of  non-payment,  see 
Cole  Ejec.  419. 

(t/)  Cole  Ejec.  403,416,  660. 

(z)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  134; 
Cole  Ejec.  417,  660. 
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5.  If  the  plaintitFbe  not  the  lessor,  his  title  must  be  deduced  from  Chap.  XXIII. 
the  lessor,  and  proved  in  the  usual  manner  (a).  ^^flL^i 

6.  If  the  defendant  do  not  appear,  the  service  of  the  summons  must  5.  Plaintiff's 
be  proved  (b).     This  is  usually  done  in  the  first  instance,  and  before  g  service  of 
any  other  evidence  is  given,     ^o  such  proof  is  necessary  when  the  Summons, 
defendant  appears. 

(d)  Evidence  and  Points  for  Defendant. 
The  defendant  may  contend  that  the  plaintiffs  evidence  is  insuffi-  Evidence  and 
cient  on  some  material  point  (c).  He  may  also  produce  contradictory  defendant, 
evidence.  He  may  show  that  the  annual  value  of  the  premises  ex- 
ceeds 50/.,  although  the  rent  be  less.  He  may  prove  payment  of  the 
rent  claimed,  or  any  part  thereof.  He  may  show  that  there  was  a 
sufficient  distress  on  the  premises  to  be  found  with  reasonable  dili- 
gence {d).  He  may  contend  that  the  landlord  had  no  light  to  I'e-enter 
for  the  nonpayment  of  the  half-year's  rent,  the  lease  or  agreement  con- 
taining no  condition  or  proviso  to  that  effect  (^e);  that  the  number  of 
days  allowed  by  any  such  condition  or  proviso  had  not  elapsed  before 
the  plaint  was  entered  {f).  If  the  plaintiff  be  not  the  lessor,  the  de- 
fendant may  dispute  the  plaintiff's  title  as  deduced  from  the  lessor; 
but  if  the  defendant  obtained  possession  of  the  premises  from  the 
plaintiff,  he  cannot  dispute  or  deny  his  right  to  demise,  because  a 
tenant  cannot  dispute  his  landlord's  title  {g).  He  may,  however, 
prove  that,  since  the  demise,  the  plaintiff  has  parted  with  his  reversion 
by  sale,  mortgage  or  otherwise ;  or  that  it  has  since  expired  or  been 
determined  in  a  legal  manner  (70. 

(e)    Verdict  and  Judgment—  Costs. 

If  the  verdict  be  for  the  plaintiff  the  judge  may  order  that  posses-  Order  for 
sion  of  the  premises  mentioned  in  the  plaint  be  given  hy  the  defendant  ^q^^^\q^ 
to  the  plaintiff  on  or  before  such  day,  not  being  less  than  four  weeks 
from  the  day  of  hearing,  as  the  judge  shall  think  fit  to  name,  unless 
within  that  period  all  the  rent  in  arrear  and  the  costs  be  paid  into 
court  (i). 

The  judge  directs  in  each  case  w  hat  number  of  witnesses  are  to  be  Costs. 
allowed,  and  also  as  to  the  expense  of  employing  a  barrister  or  attor- 
ney by  either  party,  and  as  to  the  expense  of  proving  documents,  in 
like  manner  as  in  an  action  for  recovery  of  tenements  after  the  term 
has  expired  or  been  determined  {k). 

(a)  Cole  Ejec.  224,  419,  660.  Cole  Ejec.  417.  661. 

(6)  Post,  879.  (g)  Cole  Ejec.  213,  661 ;  ante,  860. 

(c)  Ante,  876.  (/;)  Id.  217,  661. 

(rf)  Cole  Ejec.  416,  660.  (f)  Ante,  875;  see  form  of  order,  post, 

(e)  Id.  411,  416,  660.  Chap.  XXX. 

(/)  Doe  d.  Dixon  v.  Roe,  7  C.  B.    134;  (A)  Ante,  873. 
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Chap.  XXIH.  (f)  New  Trial— Appeal. 

ECT^_^ —       rpj^g  unsuccessful  party  may  move  for  a  new  trial,  or  appeal  in  like 

New  Trial  or     Planner  as  in  an  action  for  recovery  of  tenements  after  the  term  has 

Appeal.  _  _  •' 

expired  or  been  determined  {I). 

(g)  Payment  of  Rent  and  Costs  into  Court. 
Payment  into         The  defendant  may  put  an  end  to  all  proceedings  by  paying  into 
Proceedin^J.  °    court  the  arrears  of  rent  and  costs,  within  the  time  in  that  behalf 
allowed  by  the  order  made  on  the  hearing  {m). 

(h)   Warrant  for  Possession. 

Warrant  for  If  the  order  for  possession  made  on  the  hearing  be  not  obeyed,  and 

the  rent  and  costs  be  not  paid  as  above  mentioned,  the  registrar  shall, 
whether  such  order  can  be  proved  to  have  been  served  or  not,  at  the 
instance  of  the  plaintiff,  issue  a  warrant,  authorizing  and  requiring 
the  high  bailiff  of  the  court  to  give  possession  of  such  premises  to  the 
plaintiff  (tz).  The  effect  and  operation  of  such  warrant,  and  the  pro- 
tection thereby  afforded  to  the  high  baihff,  &:c.,  are  hereafter  stated  (o). 
The  plaintiff  is  protected  from  any  action  of  trespass,  notwithstanding 
any  irregularity  or  informality  in  the  proceedings  {p).  Moreover  "  the 
plaintiff  shall  from  the  time  of  the  execution  of  such  warrant  hold  the 
premises  discharged  of  the  tenancy,  and  the  defendant,  and  all  persons 
claiming  by,  through  or  under  him,  shall,  so  long  as  the  order  of  the 
court  remains  unreversed,  be  barred  from  all  relief  in  equity  or  other- 
wise" {q).  To  avoid  this  the  defendant  should  pay  the  arrears  of 
rent  and  costs  into  court  pursuant  to  the  order  made  at  the  hearing. 


Possession. 


Sect.  3. — Miscellaneous  Matters  relating  to  Actions  for  Recovery  of 

Tenements  in  County  Courts. 

(a)  Notice  by  Sub-tenant  to  his  immediate  Lessor  of  Summons  for 

Recovery  of  Possession. 

19  &  20  Vict.         By  19  &  20  Vict.  c.  108,  s.  53,  "where  any  summons  for  the 
c.  108.  s.  53.      recovery  of  a  tenement  as  is  hereinbefore  specified  shall  be  served  on 

JSoticeoi  -'  ,  ,    .      .™n,     . 

Summons  by      or  come  to  the  knowledge  of  any  sub-tenant  of  the  plamtiff  s  mime- 

iniimxlbte         diate  tenant,  such  sub-tenant  being  an  occupier  of  the  whole  or  of  a 

Landlord.  part  of  the  premises  sought  to  be  recovered,  he  shall  for thivith  give 

Penalty.  notice  thereof  to  his  immediate  landlord,  under  -penalty  of  forfeiting 

three  years'  rach  rent  of  the  premises  held  by  such  sub-tenant  to  such 

landlord,  to  be  recovered  by  such  landlord  by  action  in  the  court  from 

which  summons  shall  have  issued;  and  such  landlord,  on  receipt  of 

(;)  Ante,  874;  post,  880.  (o)  Post,  880. 

{m)  Ante,  877.  (p)  Post,  880. 

(w)  Ante,  875  ;  see  the  form,  post,  Chap.  {q)  Ante,  875. 
XXX. 
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such  notice,  if  not  originally  a  defendant,  may  be  added  or  substi-  Chap.  XXIII. 
tuted  as  a  defendant  to  defend  possession  of  the  premises  in  question."   ^^^'   ' ■ 

This  section  is  similar  in  substance  and  effect  to  the  15  &  16  Vict. 
c.  76,  s.  209(r). 

The  summons  served  on  defendant  is  indorsed  with  a  notice  as  Form  of  Notice 
follows: — "Take  notice, —  If  the  plaintiff  in  this  action  be  not  your  Summons. 
immediate  landlord,  you  must  upon  your  being  served  with  this 
summons,  or  if  this  summons  shall  come  to  your  knowledge,  forth- 
with GIVE  NOTICE  thereof  to  your  immediate  landlord,  and  if  you 
do  NOT  give  such  notice  you  will  be  liable,  under  sect.  53  of  19  &  20 
Vict.  c.  108,  to  forfeit  to  your  immediate  landlord  three  years'  rack 
rent  of  the  premises  held  by  you  of  him  in  respect  of  which  the 
summons  shall  have  issued  "  (s). 

(b)  Service  of  Summons. 

By  19  &  20  Vict,  c  108,  s.  54,  "  a  summons  for  the  recovery  of  a  19  &  20  Vict. 
tenement  may  be  served  like  other  summonses  to  appear  to  plaints  in  j^^,.^,  summons 
county  courts;  and  if -the  defendant  cannot  be  found,  and  his  place  served. 
of  dwelling  shall  either  not  be  known,  or  admission  thereto  cannot 
be  obtained  for  serving  any  such  summons,  a  copy  of  the  summons 
shall  be  posted  on  some  conspicuous  part  of  the  premises  sought  to 
be  recovered,  and  such  posting  shall  be  deemed  good  service  on  the 
defendant"  (0- 

(c)   Warrant  for  Possession. 
By  19  &  20  Vict.  c.  108,  s.  55,  "any  warrant  to  a  high  bailiff  to  19  &  20  Vict, 
give  possession  of  a  tenement  shall  justify  the  bailiff  named  therein  warrant  for 

in  entering  upon  the  premises  named  therein,  with  such  assistants  as  Possession— 
,         ,     ,,     T  ....  .  1-11         '^ow  executed, 

he  shall  deem  necessary,  and  m  givnig  possession  accord mgly,  but 

no  entry  upon  any  such  warrant  shall  be  made  except  between  the 

hours  of  nine  in  the  morning-  and  four  in  the  afternoon." 

By  sect.  56,  "  every  such  warrant  shall,  on  whatever  day  it  may  Sect.  56.  Date 

be  issued,  bear  date  on  the  next  day  after  the  last  day  named  by  the  of  warraiit"' 

judge  in  his  order  for  the  delivery  of  possession  of  the  premises  in 

question,  and  shall  continue  in  force  for  three  months  from  such  date 

but  no  longer,  but  no  order  for  delivery  of  possession  need  be  drawn 

up  or  served." 

(d)  Amendments. 
By  19  &  20  Vict.  c.  108,  s.  57,  "  the  judge  of  a  county  court  may  19  &  20  Vict, 
at  all  times  amend  all  defects  and  errors  in  any  proceeding  in  such  Amendments. 

(r)  Ante,  837;  Cole  Ejec.  115 — 118.  about  one  third  the  number  of  words, 
(«)    This   notice   was    added    in    conse-  (O  The  mode  of  service  of  summons  in 

quence    of  a    suggestion    of    the    present  the  county  court  generally,  and  in  several 

Editor,  who,  however,  submitted   a  much  specified    instances,  is   prescribed    by   the 

neater  and  more  accurate  form,  comprising  County  Court  Rules,  Nos.  44  to  59. 
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Chap.  XXiii.  court,  whether  there  is  anything  in  writing  to  amend  by  or  not,  or 

^^^'''  ^' whether  the  defect  or  error  be  that  of  the  party  applying  to  amend  or 

not ;  and  all  such  amendments  may  be  made  with  or  without  costs, 
and  upon  such  terms  as  to  the  judge  may  seem  fit;  and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of  determining  in 
the  existing  suit  the  real  question  of  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for." 

(e)   Consequences  of  Irregularities  and  Informalities. 
19  &  20  Vict.        By  19  &  20  Vict.  c.  108,  s.  60,  "no  officer  of  a  county  court  in 
p'''-*''t^  ''^      executing  any  warrant  of  a  county  court,  and   no  person  at  whose 
oflicers,  &c.      instance  any  such  warrant  shall  be  executed,  shall  be  deemed  a  tres- 
passer by  reason  of  any  irregularity  or  informality  in  any  proceeding 
on  the  validity  of  which  such  warrant  depends,  or  in  the  form  of  such 
warrant,  or  in  the  mode  of  executing  it,  but  the  party  aggrieved  may 
bring  an  action  for  any  special  damage  which  he  may  sustain  by 
reason  of  such  irregularity  or  informality  against  the  party  guilty 
thereof,  and  in   such  action  he   shall  recover  no   costs,  unless   the 
damages  awarded  shall  exceed  forty  shillings." 

The  9  &  10  Vict.  c.  95,  ss.  124,   125,  containing  provisions  of  a 
similar  nature,  are  not  repealed  by  19  &  20  Vict.  c.  108,  s.  2. 

(f)  Appeal. 

19  &  20  Vict.        By  19  &  20  Vict.  c.  108,  s.  68,  "an  appeal  from  the  decision  of  a 
c.  108,  s.  C8.      county  court  on  the  same  grounds  and  subject  to  the  same  conditions  as 

A])peal  wliere  '^      .  . 

Nearly  Hent      are  provided  by  the  fourteenth  section  of  the  act  of  the  thirteenth  and 
ceeds  20/ '^'''     fourteenth  years  of  the  reign  of  her  present  Majesty,  chapter  sixty- 
one,  shall  be  allowed  in  all  actions  of  replevin  where  the  amount  of 
rent  or  damage  exceeds  20/.,  and  in  all  actions  for  the  recovery  of 
tenements  where  the  yearly  rent  or  value  of  the  premises  exceeds  20/., 
and  in  proceedings  in  interpleader  where  the  money  claimed,  or  the 
value  of  the  goods  or  chattels  claimed,  or  of  the  proceeds  thereof,  ex- 
ceeds 20/.,  and  in  all  actions  and  proceedings  where  the  sum  claimed 
exceeds  20/." 
13  &  14  Vict.        The  14th  section  of  the  13  &;  14  Vict.  c.  61   (referred  to  in  the 
Anneal  in'       abovc  enactment)  is  as  follows: — "And  be  it  enacted,  that  if  either 
other  Cases.      party  in  any  cause  of  the  amount  to  which  jurisdiction  is  given  to  the 
county  courts  by  this  act  shall  be  dissatisfied  with  the  determination 
or  direction  of  the  said  court  in  point  of  law  or  upon  the  admission  or 
rejection  of  any  evidence,  such  party  may  appeal  from  the  same  to  any 
of  the  superior  courts  of  common  law  at  Westminster,  two  or  more 
of  the  puisne  judges  whereof  shall  sit  out  of  term  as'  a  court  of  appeal 
for  that  purpose :  provided  that  such  party  shall,  within  ten  days  after 
such  determination  or  direction,  give  notice  of  such    appeal  to  the 
other  party,  or  his  attorney,  and  also  give  security,  to  be  approved  by 
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the  clerk  of  the  court  (u),  for  the  costs  of  the  appeal,  whatever  may  Chap.  XXIII. 

be  the  event  of  the  appeal,  and  for  the  amount  of  the  judgment,  if  he  ^^^'   ' 

be  the  defendant,  and  the  appeal  be  dismissed  :  provided  nevertheless, 
that  such  security,  so  far  as  regards  the  amount  of  the  judgment, 
shall  not  be  required  in  any  case  where  the  judge  of  the  county  court 
shall  have  ordered  the  party  appealing  to  pay  the  amount  of  such 
judgment  into  the  hands  of  the  clerk  of  the  county  court  (m)  in 
which  such  action  shall  have  been  tried,  and  the  same  shall  have 
been  paid  accordingly  ;  and  the  said  court  of  appeal  may  either  order 
a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order  judgment  to 
be  entered  for  either  party,  as  the  case  may  be,  and  may  make  order 
with  respect  to  the  costs  of  the  said  appeal,  as  such  court  may  think 
proper;  and  such  orders  shall  be  final." 

The  15th  section  of  13  &  14  Vict.  c.  61,  enacts,  "that  such  appeal  Appeal  in  the 
shall  be  in  the  form  of  a  case  agreed  on  by  both  parties,  or  their  gp^iai  Case. 
attornies,  and  if  they  cannot  agree,  the  judge  of  the  county  court, 
upon  being  applied  to  by  them  or  their  attornies,  shall  settle  the  case 
and  sign  it,  and  such  case  shall  be  transmitted  by  the  appellant  to 
the  rule  department  of  the  master's  office  of  the  court  in  which  the 
appeal  is  to  be  brought." 

This  section  applies  to  appeals  under  19  &  20  Vict.  c.  108,  s.  69(a;)^ 

By  section  69  of  19  &  20  Vict.  c.  108,  "no  appeal  shall  lie  from  Sect.  69. 
the  decision  of  the  county  court,  if  before  such  decision  is  pronounced  ^^pg^iby 
both  parties  shall   agree,  in  writing  signed   by  themselves  or  their  Consent. 
attornies  or  agents,  that  the  decision  of  the  judge  shall  be  final;  and 
no  such  agreement  shall  require  a  stamp." 

By  sect.  70,  "  where  by  this  act,  or  any  act  relating  to  the  county  Sect.  70.  Bond 
courts,  a  party  is  required  to  give  security,  such  security  shall  be  at  ^^  Appeal.'^ 
the  cost  of  the  party  giving  it,  and  in  the  form  of  a  bond,  with  sure- 
ties, to  the  other  party  or  intended  party  in  the  action  or  proceeding : 
provided  always,  that  the  court  in  which  any  action  on  the  bond  shall 
be  brought  may  by  rule  or  order  give  such  relief  to  the  obligors  as 
may  be  just;  and  such  rule  or  order  shall  have  the  effect  of  a  defea- 
sance of  such  bond." 

By  sect  71,  "where  by  this  act,  or  any  act  relating  to  the  county  Sect.  71-  Re 
courts,  a  party  is  required  to  give  security,  he  may  in  lieu  thereof  ^o^d. 
deposit  with  the  registrar,  if  the  security  is  required  to  be  given  in  a 
county  court,  or  with  a  master  of  the  superior  court,  if  the  security 
is  required  to  be  given  in  such  court,  a  sum  equal  in  amount  to  the 
sum  for  which  he  would  be  required  to  give  security,  together  with  a 
memorandum,  to  be  approved  of  by  such  registrar  or  master,  and  to 
be  signed  by  such  party,  his  attorney  or  agent,  setting  forth  the  con- 
ditions on  which  such  money  is  deposited,  and  the  registrar  or  master 

(u)  Now  called  the  registrar,    19  &  20  (.r)  Vide  sect.  3  ;  Cole  Ejec.  6J2. 

Vict.  c.  108,  s.  8. 

3  L 


posit  in  lieu  ot 
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Chap.  XXIII.  shall  give  to  the  party  paying  a  written  acknowledgment  of  such  pay- 
^^^'^•^'  ment;  and  the  judge  of  the  county  court,  when  the  money  shall  have 
been  deposited  in  such  court,  or  a  judge  of  the  superior  court,  when 
the  money  shall  have  been  deposited  in  a  superior  court,  may  on  the 
same  evidence  as  would  be  required  to  enforce  or  avoid  such  bond  as 
in  the  last  preceding  section  is  mentioned,  order  such  sum  so  depo- 
sited to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem 
just." 

(g)  Lancashire  and  Durham. 

19  &  20  Vict.  By  19  &  20  Vict.  c.  108,  s.  86,  "all  the  provisions  of  this  act  ap- 
c.  108,  s.  86.  plicable  to  superior  courts  and  judges  thereof  shall  apply  to  the  Court 
of  Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at  Durham, 
and  the  judges  thereof  respectively,  being  judges  of  one  of  the  com- 
mon law  courts  at  Westminster,  and  all  the  said  provisions  applicable 
to  masters  of  superior  courts  shall  apply  to  the  respective  protho- 
notaries  of  the  Court  of  Common  Pleas  at  Lancaster  and  the  Court 
of  Pleas  at  Durham,  and  their  respective  deputies,  acting  in  the 
execution  of  the  duties  of  such  officers :  provided  that  any  writs  of 
certiorari  to  be  issued  by  the  orders  of  such  courts,  or  of  a  judge 
thereof,  shall  be  issued  out  of  the  chanceries  of  the  counties  palatine 
of  Lancaster  and  Durham  respectively,  and  shall  be  made  returnable 
in  the  said  Court  of  Common  Pleas -at  Lancaster  and  the  Court  of 
Pleas  of  Durham  respectively,  in  the  same  manner  as  other  writs  of 
certiorari  of  such  counties  palatine  respectively." 

(h)  Fees  payable. 
19  &  20  Vict.        The  19  &  20  Vict.  c.  108,  schedule  (C),  authorizes  certain  fees  to 
rc^^^F^*^^^^'    ^^  taken  in  the  county  courts  in  actions  for  the  recovery  of  tenements 
and  in  other  actions,  viz. : — 

For  every  plaint — ten  pence  in  the  pound. 

For  every  hearing — two  shillings  in  the  pound.     An  additional 
hearing  fee  shall  be  taken  at  every  new  trial.     No  fee  shall  be 
payable  for  hearing  any  application  for  a  new  trial,  or  to  set 
aside  proceedings,  &c. 
For  every  jury — five  shilHngs  shall  be  paid  to  the  registrar  by 
the  party  demanding  the  jury,  on  such  demand,  for  the  use  of 
the  jurors. 
For  issuing  every  warrant  against  the  body  or  goods— eighteen 
pence  in  the  pound  on  the  amount  for  which  such  warrant 
shall  issue. 
For  issuing  every  warrant  to  deliver  possession  of  tenements — 

eighteen  pence  in  the  pound. 
In  plaints  for  the   recovery  of  tenements  when  the  term  has 
expired  or  been  determined  by  notice,  all  poundage,  except  as 
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aforesaid  (y),  shall  be  estimated  on  the  amount  of  the  weekly,  Chap,  xxiir. 

monthly  or  yearly  rent  of  the  tenement,  as  such  tenement  ect^^^^ 

shall  have  been  let  by  the  week  or  by  the  month,  or  for  any 

longer  period  ;  and  if  no  rent  shall  have  been  reserved,  then 

on  the  amount  of  the  half-yearly  value  of  the  tenement,  to  be 

fixed  by  the  registrar. 
If  in  any  plaint  for  the  recovery  of  tenements  a  claim  be  made 

for  rent  or  mesne  profits,  an  additional  poundage  shall  be  paid 

on  the  amount  of  such  claim  (z). 
In  plaints  for  the  recovery  of  tenements  for  nonpayment  of  rent 

all  poundage,  except  as  aforesaid  (a),  shall  be  estimated  on 

the  amount  of  the  half-yearly  rent  of  the  tenement. 
In  every  case  where  the  poundage  would  but  for  this  rule  be 

estimated  on  an  amount  exceeding  201.,  it  shall  be  estimated 

at  201.  only. 
In  every  case  where  the  poundage  cannot  be  estimated  by  any 

rule  in  this  schedule,  it  shall  be  estimated  on  201. 
All  fractions  of  a  pound,  for  the  purpose  of  calculating  poundage, 

shall  be  treated  as  an  entire  pound. 
Where  the  plaintiff  recovers  less  than  the  amount  of  his  claim, 

so  as  to  reduce  the  scale  of  costs,  he  shall  pay  the  difference, 

unless  the  reduction  shall  be  caused  by  a  set-off. 
No  increase  of  fees  shall  be  made  by  reason  of  there  being  more 

than  one  plaintiff  or  defendant. 
No  other  fees  shall  be  taken  on  any  account. 
The  schedule  allows  certain  fees  to  the  high  bailiff,  brokers  and 

appraisers  on  the  seizure,  appraisement  and  sale  of  goods. 

(y)  I.e.  except  where  otherwise  specified  (a)  I.  e.  except  where  otherwise  specified 

in  this  schedule.  ■  in  this  schedule. 

{z)  See  C.  C.  Rule,  No.  176,  ante,  866. 
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Sect.  1. — For  deserted  Premises  (a). 
The  injury  that  the  landlord  would  sustain  in  his  profits  by  his  lands 
remaining  uncultivated,  and  his  buildings  going  to  decay,  owing  to  the 
desertion  of  his  tenant,  and  the  actual  possession  of  the  premises 
remaining  in  no  one,  which  is  called  a  vacant  possession,  is  remedied 
by  11  Geo.  2,  c.  19,  s.  16,  and  57  Geo.  3,  c.  52.  The  11  Geo.  2,  c. 
19,  s.  16,  enacts,  "that  if  any  tenant  holding  any  lands,  tenements 
or  hereditaments,  at  a  rack-rent,  or  where  the  rent  reserved  shall  be 
full  three-fourths  of  the  yearly  value  of  .the  demised  premises,  who 
shall  be  in  arrear  for  one  year's  rent,  (extended  by  57  Geo.  3,  c.  52, 
to  one  half  year's  rent,)  shall  desert  the  demised  premises,  and  leave 
the  same  uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can  he 
had,  to  countervail  the  arrears  of  rent,  it  shall  and  may  be  lawful  to 
and  for  two  or  more  justices  of  the  peace  of  the  county,  riding, 
division  or  place  (having  no  interest  in  the  demised  premises),  at  the 
request  of  the  lessor  or  landlord,  lessors  or  landlords,  or  his,  her  or 
their  bailiff  or  receiver,  to  go  upon  and  view  the  same,  and  to  affix  or 
cause  to  be  affixed  on  the  most  notorious  part  of  the  premises,  notice 
in  writing  what  day  (at  the  distance  of  fourteen  days  at  least)  they 
will  return  to  take  a  second  view  thereof ;  and  if  upon  such  second 
view  the  tenant,  or  some  person  on  his  or  her  behalf,  shall  not  appear 
and  pay  the  rent  in  arrear,  or  there  shall  not  be  sufficient  distress 
upon  the  premises,  then  the  said  justices  may  put  the  landlord  or 
landlords,  lessor  or  lessors,  into  the  possession  of  the  said  demised 
premises  ;  and  the  lease  thereof  to  such  tenants,  as  to  any  demise 
therein  contained  only,  shall  from  thenceforward  become  void.''  This 
statute,  which  gives  a  summary  remedy  to  landlords,  by  requestiny 
two  justices,  on  their  own  view,  to  deliver  possession,  does  not  require 
the  request  or  complaint  to  be  made  upon  oath;  therefore,  where  in 
trespass  against  two  magistrates  for  turning  a  tenant  out  of  possession 
under  this  act,  a  record  of  the  proceedings,  drawn  up  conformably  to 
the  statute,  was  given  in  evidence  ;  it  was  held,  that  it  was  a  complete 


(a)  See  Cole  F.jec.  Chap.  LXXII. 


PROCEEDINGS  BEFORE  JUSTICES.  885 

defence  to  the  action,  though  they  did  not  appear  to  have  acted  on   Chap.  XXIV. 
the  oath  of  the  landlord  (6).     In  this  and  all  other  the  like  cases,  the  ^^^'   '     . 


justices  ought  to  make  a  record  of  the  whole  proceedings  (c). 

Section  17  provides,  "that  such  proceedings  of  the  said  justices  Sect.  17.  Ap- 
shall  be  examniable  ui  a  summary  way  by  the  next  justice  or  justices 
of  assize  (c?)  of  the  respective  counties  in  which  such  lands  or  pre- 
mises lie;  and  if  they  lie  in  the  city  of  London  or  county  of  Middlesex, 
by  the  judges  of  the  Courts  of  Queen's  Bench  or  Common  Pleas; 
and  if  in  the  counties  palatine  of  Chester,  Lancaster  or  Durham,  then 
before  the  judges  thereof;  and  if  in  Wales,  then  before  the  courts  of 
grand  sessions  respectively  (e) ;  who  are  hereby  respectively  em- 
powered to  order  restitution  to  be  made  to  such  tenant,  together  with 
his  or  her  expenses  and  costs,  to  be  paid  by  the  lessor  or  landlord, 
lessors  or  landlords,  if  they  shall  see  cause  for  the  same ;  and  in  case 
they  shall  affirm  the  act  of  the  said  justices,  to  award  costs  not  exceed- 
ing five  pounds  for  the  frivolous  appeal." 

It  having  been  decided  that  the  statute  11  Geo.  2,  c.  19,  s.  16,  did  57  Geo.  3 

o  c.  52.  Rifflit  of 

not  apply  to  cases  where  the  landlord  had  not,  by  the  terms  of  the  Re-entry  un- 

lease,  a  right  of  entry  (/),  the  statute  57  Geo.  3,  c.  52,  extended  the  necessary. 

powers  thereby  given  to  the  case  of  tenants  "  who  shall  hold  such 

lands  and  tenements  or  hereditaments  under  any  demise  or  agreement 

either  written  or  verbal,  and  although  no  right  or  power  of  re-entry  be 

reserved  or  given  to  the  landlord  in  case  of  non-payment  of  rent." 

Since  this  enactment  a  right  of  entry  is  clearly  unnecessary  (g). 

Where  the  premises  are  within  the  metropohtan  police  district,  the  3  &  4  Vict. 

3  &  4  Vict.  c.  84,  enacts  (sect.  13),  that,  after  the  passing  of  that  within  the 

act,  "  none  of  the  police  magistrates  within  the  metropolitan  police  Metropolitan 

^  Police  Dis- 

district  shall  be  required  to  go  upon  any  deserted  lands,  tenements  or  trict. 

hereditaments,  for  the  purpose  of  viewing  the  same,  or  affixing  any 
notices  thereon,  or  of  putting  the  landlord  or  landlords,  lessor  or 
lessors,  into  the  possession  thereof,"  under  the  provisions  of  the 
statutes  11  Geo.  2,  c.  19,  and  57  Geo.  3,  c.  52  ;  "  but  that,  in  every 
case  within  the  metropolitan  police  district,  in  which  by  the  said  acts 
or  either  of  them  two  justices  are  authorized  to  put  the  landlord  or 
lessor  into  the  possession  of  such  deserted  premises,  it  shall  be  lawful 
for  one  of  the  police  magistrates,  upon  the  request  of  the  lessor  or  land- 
lord, or  his  or  her  bailiff  or  receiver,  made  in  open  court,  and  upon 
proof  given  to  the  satisfaction  of  such  magistrate  of  the  arrear  of  rent 
and  desertion  of  the  premises  by  the  tenant  as  aforesaid,  to  issue  his 
warrant,  directed  to  one  of  the  constables  of  the  metropolitan  police 

(b)  Basten  v.  Carew,  3  B.  &  C.  649  ;   5  D.  individual  capacity  ;  not  as  justices  of  as- 
&  R.  558.  size,  Reg.  v.  Sewell,  8  Q.  B.  l(il. 

(c)  Jshcroft  V.  Bourne,  3  B.  &  Adol.  684  ;  (e)   Abolished  by  1  Will.  4,  c.  70. 
Haylock  v.  Sparke,    1    E.  &   B.  471  ;  Cole           (/)    Easter    T.    41    Geo.    3,    MS.  ;    Ex 
Ejec.  678,  844.  parte  Pilton,  1  B.  &  A.  369. 

(d)  This  appeal   must  be   made  to  the  {g)  Edwards  v.  Hodges,  15  C.  B.  477. 
judge  or  judges  going  the  circuit,  in  their 
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force,  requiring  him  to  go  upon  and  view  the  premises,  and  to  affix 
_  thereon  the  hke  notices  as  under  the  said  acts  or  either  of  them  are 
required  to  be  affixed  by  two  justices  of  the  peace  ;  and  upon  the  re- 
turn of  the  warrant,  and  upon  proof  being  given  to  the  satisfaction  of 
the  magistrate  before  whom  the  warrant  shall  be  returned,  that  it  has 
been  duly  executed,  and  that  neither  the  tenant,  nor  any  person  on  his 
or  her  behalf,  has  appeared  and  paid  the  rent  in  arrear,  and  that  there 
is  not  sufficient  distress  upon  the  premises,  it  shall  be  lawful  for  such 
magistrate  to  issue  his  warrant  to  a  constable  of  the  metropolitan 
police  force,  requiring  him  to  put  the  landlord  or  lessor  into  the  pos- 
session of  the  premises ;  and  every  constable  to  whom  any  such  war- 
rant shall  be  directed  shall  duly  execute  and  return  the  same,  subject 
to  the  provisions  contained  "  in  the  stat.  2  &  3  Vict.  c.  47,  "  as  to  the 
execution  of  warrarfts  directed  to  constables  of  the  metropolitan  pohce 
force ;  and  upon  the  execution  of  such  second  warrant,  the  lease  of 
the  premises  to  such  tenant,  as  to  any  demise  therein  contained  only, 
shall  thenceforth  be  void." 

By  11  &  12  Vict.  c.  43,  s.  34,  ''  it  shall  be  lawful  for  the  Lord 
Mayor  of  the  city  of  London,  or  for  any  alderman  of  the  said  city, 
for  the  time  being,  sitting  at  the  Mansion  House  or  Guildhall  Justice 
Rooms  in  the  said  city,  to  do  alone  any  act,  at  either  of  the  said 
justice  rooms,  which  by  any  law  now  in  force,  or  by  any  law  not  con- 
taining an  express  enactment  to  the  contrary  hereafter  to  be  made,  is 
or  shall  be  directed  to  be  done  by  one  or  more  justice."  This  applies 
to  proceedings  in  the  City  of  London  under  the  before-mentioned 
acts  {h).  But  although  such  mayor  or  alderman  sitting  as  aforesaid 
has  all  the  power  of  two  justices,  yet  he  has  not  the  power  of  a  metro- 
politan police  magistrate  acting  under  3  &  4  Vict.  c.  84,  s.  13(a),  and 
therefore  he  cannot  send  a  constable  to  view  the  premises,  and  to 
affix  notices,  &;c.,  but  he  must  proceed  in  like  manner  as  two  or  more 
justices  {i). 

A  stipendiary  magistrate  in  any  city,  town,  liberty,  borough  or 
place  (other  than  the  City  of  London,  or  the  metropolitan  police  dis- 
trict) should  proceed  in  like  manner  as  two  or  more  justices  (k). 

The  foregoing  statutes  do  not  contain  any  exception  with  respect 
to  leases  made  in  consideration  of  any  fine  or  premium.  Therefore, 
any  such  fine  or  premium  is  immaterial  except  so  far  as  it  tends  to 
show  that  the  rent  reserved  is  not  a  rack-rent,  or  not  full  three-fourths 
of  the  yearly  value  of  the  demised  premises  {I).  The  statutes  apply 
to  all  demises,  whether  written  or  oral,  however  long  may  be  the 
term  and  however  large  may  be  the  amount  of  rent  reserved  (w).     It 


(A)  Edwards  v.  Hodges,   15  C.  B.  477; 
Cole  Ejec.  675. 
(«)  Ante,  885. 
('c)  11  &  12  Vict.  c.  43,  s.  33  ;  Cole  Ejec. 


676. 

(0  Cole  Ejec.  676. 

{m)  Ex  parte  Pilton,  1    B.  &  A.  369 ; 
Cole  Ejec.  676. 
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matters  not  that  the  lease  or  agreement  contains  no  condition  or  pro-  Chap.  XXIV. 
viso  for  re-entry  for  non-payment  of  rent  {n) ;  and  therefore  this  mode       ^^^'^-  '• 
of  proceeding  may  sometimes  be  adopted  where  no  action  of  eject- 
ment could  be  supported  (o)  nor  any  remedy  obtained  in  the  county 
court.     But  the  following  circumstances  must  concur,  viz.: — 1.  The 
rent  reserved  must  be  a  rack-rent,  or  full  three-fourths  of  the  yearly 
value  of  the  demised  premises.     2.  One  half  a  year's  rent  at  the  least 
must  be  in  arrear.     3.  The  premises  must  have  been  desei^ted  and 
left  uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can  be  had 
to  countervail  the  arrears  of  rent  {p).    No  information  or  complaint  on 
oath  need  be  made  before  the  justices ;  a  mere  request  is  sufficient  {q). 
But  upon  an  application  to  a  metropolitan  police  magistrate,  proof 
must  be  made  to  his  satisfaction  of  the  rent  in  arrear  and  desertion  of 
the  premises  by  the  tenant  {r).     The  justices  are  upon  their  own  view 
to  determine  whether  the  premises  are  deserted  or  not  (s).     Also, 
whether  they  have  been  left  uncultivated  or  unoccupied  so  as  no 
sufficient  distress  can  be  had  to  countervail  the  arrears  of  rent;  also, 
whether  the  rent  reserved  is  a  rack-rent  or  full  three-fourths,  of  the 
yearly  value  of  the  demised  premises.     Upon  these  points  they  may, 
if  they  think  fit,  receive  the  evidence  or  statements  of  any  broker, 
surveyor  or  other  competent  person,  or  of  the  landlord  or  his  bailiff  or 
receiver :   but  they  ought  to  form  their  own  judgment  or  conclu- 
sion (0.     It  has  been  decided,  where  a  tenant  ceased  to  reside  on  the 
premises  for  several  months,  and  left  them  without  any  furniture  or 
sufficient  other  property  to  answer  the  year's  rent,  that  the  landlord 
might  properly  proceed  under  the  statute  to  recover  the  possession, 
although  he  knew  where  the  tenant  then  was,  and  although  the  justices 
found  a  servant  of  the  tenant  on  the  premises,  when  they  first  went  to 
view  the  same  (m).     On  the  other  hand,  in  a  case  where  the  wife  and 
children  of  the  tenant  remained  on  the  premises,  but  there  was  no 
furniture  in  the  house,  except  three  or  four  chairs^  which  were  stated 
by  the  wife  to  belong  to  a  neighbour  :  held,  on  appeal  (reversing  the 
decision  of  the  justices),  that  the  premises  had  not  been  deserted  within 
the  meaning  of  the  act  {x).     Where  magistrates  had  given  possession 
of  a  dwelling-house  as  deserted  and  unoccupied,  and  the  judges  of 
assize,  on  appeal,  made  an  order  for  restitution  with  costs,  and  the 
tenant  brought  an  action  of  trespass  for  the  eviction  against  the  ma- 
gistrates, the  constable,  and  the  landlord ;  it  was  held,  that  the  record 
of  the  proceedings  before  the  magistrates  was  an  answer  to  the  action 

(w)  57  Geo.  3,  c.  52;    ante,   885;  Ed~  (r)  3  &  4  Vict.  c.  84,  s.  13;   ante,  885; 

wards  V.  Hodges,  15  C.  B.  477.  Cole  Ejec.  677. 

(o)  Cole  Ejec.  403,  676.  (s)    Basten  y.' Carew,   3    B.   &  C.   654, 

(p)  Id.  676.  Abbott,  C.  J. 

(q)  Basten  \.  Carew,3'B.Si  C.  649;  5  D.  (<)  Cole  Ejec.  677. 

&  K.  558  ;   11  &  12  Vict.  c.  43,  s.  10  ;  Cole  (m)  Ex  parte  Pilto7i,  1  B.  &  A.  369. 

Ejec.  676.  (x)  Ashcroft  v.  Bourne,  3  B.  &  Adol.  684. 


888  PROCEEDINGS  BEFORE  JUSTICES. 

Chap.  XXIV.   on  behalf  of  all  the  defendants  (r/).     The  proper  remedy  is  to  appeal 
^^^'   •       against  the  decision  of  the  justices  pursuant  to  11  Geo.  2,  c.  19,  s. 
17  {z).    It  seems  doubtful  whether  a  landlord  can  proceed  under  these 
acts,  if  the  tenant  has  a  set-off  against  the  rent. 

The  court  have  refused  a  mandamus  to  compel  the  justices  of  the 
peace  to  cause  restitution  to  be  made,  in  conformity  with  an  order 
of  the  justices  of  assize,  on  appeal,  that  order  not  being  directed  to 
any  one  («).  The  court  will  not  compel  justices  to  act  if  they  doubt 
their  jurisdiction,  though  incorrectly  (Z)). 


c.  74,  s.  1. 


Sect.  2. — For  Small  Tenements  wrongfully  held  over{c). 

1  &  2  Vict.  In  order  to  save  the  landlords  of  small  tenements  the  expense  and 

delay  of  a  proceeding  by  ejectment  to  recover  possession,  where  a 
tenant  refuses  to  quit  at  the  determination  of  his  interest  in  the  pre- 
mises, the  statute  1  &  2  Vict.  c.  74,  s.  1 ,  enacts,  that  "  when  and  so 
soon  as  the  term  or  interest  of  the  tenant  of  any  house,  land  or  other 
corporeal  hereditaments  held  by  him  at  will,  or  for  any  term  not  ex- 
ceeding seven  years,  either  without  beiijg  liable  to  the  payment  of  any 
rent,  or  at  a  rent  not  exceeding  the  rate  of  twenty  pounds  a  year,  and 
upon  which  no  fine  shall  have  been  reserved  or  made  payable,  shall 
have  ended,  or  shall  have  been  duly  determined  by  a  legal  notice  to 
quit  or  otherwise,  and  such  tenant  or  (if  such  tenant  do  not  actually 
occupy  the  premises,  or  only  occupy  a  part  thereof),  any  person  by 
whom  the  same,  or  any  part  thereof,  shall  be  then  actually  occupied, 
shall  neglect  or  refuse  to  quit  and  deliver  up  possession  of  the  pre- 
mises, or  of  such  part  thereof  respectively,  it  shall  be  lawful  for  the 
landlord  of  the  said  premises,  or  his  agent,  to  cause  the  person  so 
neglecting  or  refusing  to  quit  and  deliver  up  possession  to  be  served 
(in  the  manner  hereinafter  mentioned)  with  a  written  notice  in  the 
form  set  forth  in  the  schedule  to  this  act  (d),  signed  by  the  said  land- 
lord or  his  agent,  of  his  intention  to  proceed  to  recover  possession 
under  the  authority  and  according  to  the  mode  prescribed  in  this  act; 
and  if  the  tenant  or  occupier  shall  not  thereupon  appear  at  the  time 
and  place  appointed,  and  show  to  the  satisfaction  of  the  justices  here- 
inafter mentioned  reasonable  cause  why  possession  should  not  be  given 
under  the  provisions  of  this  act,  and  shall  still  neglect  or  refuse  to 
deliver  up  possession  of  the  premises,  or  of  such  part  thereof  of  which 
he  is  then  in  possession,  to  the  said  landlord  or  his  agent,  it  shall  be 
lawful  for  such  landlord  or  agent  to  give  to  such  justices  proof  of  the 
holding  and  of  the  end  or  other  determination  of  the  tenancy,  with  the 

((/)  Ashcroft  V.  Bnunie,  3    B.    &   Adol.  &  D.  325. 

C84;   Baste7i  v.  Carew,  3  B.  &  C.  Q\Q;  5  D.  {b)  Ex  parte  Fulder,  8   Dowl.  535;  Ex 

&  R.558.  parte    William  Davy,  2    Dowl.    N.   S.  24; 

{z)  Ante,  885;  Cole  Ejec.  679  ;  Reg.  v.  Cole  Ejec.  677. 

Seivcll,  8  Q.  B.  161.  (c)  Sec  Cole  Ejec.  Cliap.  LXXI. 

(.«)  Reg.  V.  Traill,  12  A.  &  E.  761  ;  4  P.  {d)  See  the  form,  post.  Chap.  XXX. 
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time  or  manner  thereof;  and  where  the  title  of  the  landlord  has  accrued  Chap.  XXIV. 

Sect  2 
since  the  letting  of  the  premises,  the  right  by  which  he  claims  the 


possession,  and  upon  proof  of  service  of  the  notice,  and  of  the  neglect 
or  refusal  of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be 
lawful  for  the  justices  acting  for  the  district,  division  or  place  within 
which  the  said  premises,  or  any  part  thereof,  shall  be  situate,  in  petty 
sessions  assembled,  or  any  two  of  them,  to  issue  a  warrant  under  their 
hands  and  seals  to  the  constables  and  peace  officers  of  the  district  (e), 
division  or  place  within  which  the  said  premises,  or  any  part  thereof, 
shall  be  situate,  commanding  them,  within  a  period  to  be  therein 
named,  not  less  than  twenty-one  nor  more  than  thirty  clear  days  from 
the  date  of  such  warrant,  to  enter  (by  force  if  needful)  into  the  pre- 
mises, and  give  possession  of  the  same  to  such  landlord  or  agent : 
provided  always,  that  entry  upon  any  such  warrant  shall  not  be  made 
on  a  Sunday,  Good  Friday  or  Christmas  Day,  or  at  any  time  except 
between  the  hours  of  nine  in  the  morning  and  four  in  the  afternoon  : 
provided  also,  that  nothing  herein  contained  shall  be  deemed  to  pro- 
tect any  person,  on  whose  application  and  to  whom  any  such  warrant 
shall  be  granted,  from  any  action  which  may  be  brought  against  him 
by  any  such  tenant  or  occupier,  for  or  in  respect  of  such  entry  and 
taking  possession,  where  such  person  had  not,  at  the  time  of  granting 
the  same,  lawful  right  to  the  possession  of  the  same  premises :  pro- 
vided also,  that  nothing  herein  contained  shall  affect  any  rights  to 
which  any  person  may  be  entitled  as  outgoing  tenant,  by  the  custom 
of  the  country  or  otherwise." 

By  sect.  2,  "  such  notice  of  application  intended  to  be  made  under  Sect.  2. 
this  act,  may  be  served  either  personally  or  by  leaving  the  same  with 
some  person  being  in  and  apparently  residing  at  the  place  of  abode  of 
the  persons  so  holding  over  as  aforesaid,  and  that  the  person  serving 
the  same  shall  read  over  the  same  to  the  person  served,  or  with  whom 
the  same  shall  be  left  as  aforesaid,  and  explain  the  purport  and  intent 
thereof:  provided,  that  if  the  person  so  holding  over  cannot  be  found, 
and  the  place  of  abode  of  such  person  shall  either  not  be  known,  or 
admission  thereto  cannot  be  obtained  for  serving  such  summons, 
the  posting  up  of  the  said  summons  on  some  conspicuous  part  of  the 
premises  so  held  over  shall  be  deemed  to  be  good  service  upon  such 
person." 

By  sect.  3,  "  in  every  case  in  which  the  person  to  whom  any  such  Sect.  3. 
warrant  shall  be  granted  had  not  at  the  time  of  granting  the  same 
lawful  right  to  the  possession  of  the  premises,  the  obtaining  of  any 
such  warrant  as  aforesaid  shall  be  deemed  a  trespass  by  him  against 
the  tenant  or  occupier  of  the  premises,  although  no  entry  shall  be 
made  by  virtue  of  the  warrant ;  and  in  case  any  such  tenant  or  occu- 

(e)  Jones  v.  Chapman,  14  M.  &  W.  124 ;  2  D.  &  L.  907. 
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Chap.  XXIV.  pier  will  become  bound  with  two  sureties  as  hereinafter  provided,  to 

'—- —  be  approved  of  by  the  said  justices,  in   such  sum  as  to  them  shall 

seem  reasonable,  regard  being  had  to  the  value  of  the  premises  and  to 
the  probable  costs  of  an  action,  to  sue  the  person  to  whom  such  war- 
rant was  granted  with  effect  and  without  delay,  and  to  pay  all  the 
costs  of  the  proceeding  in  such  action,  in  case  a  verdict  shall  pass  for 
the  defendant,  or  the  plaintiff  shall  discontinue  or  not  prosecute  his 
action,  or  become  nonsuit  therein,  execution  of  the  warrant  shall  be 
delayed  until  judgment  shall  have  been  given  in  such  action  of  tres- 
pass ;  and  if  upon  the  trial  of  such  action  of  trespass  a  verdict  shall 
pass  for  the  plaintiff,  such  verdict  and  judgment  thereupon  shall  super- 
sede the  warrant  so  granted,  and  the  plaintiff  shall  be  entitled  to 
double  costs  in  the  said  action  of  trespass." 

Where  a  warrant  is  improperly  obtained,  and   put  in   execution, 
under  this  statute,  trespass,  not  case,  is  the  proper  remedy  (e). 
Summary  Re-        A  similar  summary  remedy  is  given  to  the  valuer  under  inclosure 

medy  in  other  ,       .  ,      r  i  i 

Cases.  acts,  m  respect  of  encroachments  and  recent  mclosures  of  land,  sub- 

ject to  the  provisions  of  those  acts  (/).  Also  against  schoolmasters, 
(fee.  who  wrongfully  hold  over,  after  removal  from  their  office  {(/) : 
also  to  the  secretary  of  state  for  war  (A). 


Sect.  3. — For  Parish  Property  (i). 

fnl'  24  '^^^  ^^  ^^°*  '^'  ^'  ^^'  ^'  ^^'  ^^"^eS'  ^^^^  difficulties  have  frequently 

arisen,  and  considerable  expenses   have  sometimes  been  incurred,  by 
reason  of  the  refusal  of  persons  who  had  been  permitted  to  occupy, 
or  who   have  intruded  themselves   into,  parish  or  town  houses,  or 
other  tenements  or  dwellings  built  or  provided  for  the  habitation  of 
the  poor,  or  otherwise  belonging  to  such  parishes,  to  deliver  up  the 
possession  of  such  houses,  tenements  or  dwellings,  when  thereto  re- 
quired, and  that  it  is  expedient  to  provide  a  remedy  for  the  same;  and 
then  enacts,  "  that  if  any  person,  who  shall  have  been  permitted  to 
occupy  any  parish  or  town  house,  or  any  other  tenement  or  dwelling 
belonging  to  or  provided  by  or  at  the  charge  of  any  parish  for  the 
habitation  of  the  poor  thereof,  or  who  shall  have  unlawfully  intruded 
himself  or  herself  into  any  such  house,  tenement  or  dwelling,  or  into 
any  house,  tenement  or  hereditament  belonging  to  such  parish,  shall 
refuse   or  neglect  to   quit  the  same,   and  deliver  up  the  possession 
thereof  to  the  churchwardens  and  overseers  of  the  poor  of  any  such 
parish,  within  one  month  after  notice  and  demand  in  writing  for  that 
purpose,  signed  by  such  churchwardens  and  overseers,  or  the  major 
part  of  them,  shall  have  been  delivered  to  the  person  in  possession,  or 

(e)  Darlington  v.  Pritchard,  4  M.  &  G.  v.  Youldon,  29  L.  J.,  M.  C.  197.    ~ 

783  ;  5  Scott,  N,   R.  610;   2   Dowl.  N.  S.  (g)  23  &  24  Vict.  c.  136,  s.  13. 

CC4.  (/j)  22  Vict.  c.  12    s.  5. 

(/)  15  &  16  Vict.  c.  79,  s.  13 ;  Chilcote  (i)  See  Cole  Ejec!  Chap.  LXXIII. 
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in  his  or  her  absence  affixed  on  some  notorious  part  of  the  premises,  Chap.  XXIV. 

it  shall  be  lawful  for  any  two  of  his  Majesty's  justices  of  the  peace,  — — 

upon  complaint  to  them  made,  by  one  or  more  of  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  in  which  any  such  house, 
tenement  or  dwelling,  shall  be  situated,  to  issue  their  summons  to  the 
person  against  whom  such  complaint  shall  be  made  to  appear  before 
such  justices,  at  a  time  and  place  to  be  appointed  by  them,  and  to 
cause  such  summons  to  be  delivered  to  the  party  against  whom  the 
complaint  shall  be  made,  or  in  his  or  her  absence  to  be  affixed  on  the 
premises,  seven  days  at  the  least  before  the  time  appointed  for  hearing 
such  complaint ;  and  such  justices  are  hereby  empowered  and  re- 
quired, upon  the  appearance  of  the  defendant,  or  upon  proof  on  oath 
that  such  summons  hath  been  delivered  or  affixed  as  is  hereby  directed, 
to  proceed  to  hear  and  determine  the  matter  of  such  complaint,  and 
if  they  shall  find  and  adjudge  the  same  to  be  true,  then  by  warrant 
under  their  hands  and  seals  to  cause  possession  of  the  premises  in 
question  to  be  delivered  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  or  to  some  of  them." 

By  sect.  25,  "  if  any  person,  to  whom  any  land  appropriated.  Sect  25. 
purchased,  or  taken  under  the  authority  of  this  act,  for  the  employ- 
ment of  the  poor  of  any  parish,  or  to  whom  any  other  lands  be- 
longing to  such  parish,  or  to  the  churchwardens  and  overseers  thereof, 
or  to  either  of  them,  shall  have  been  let  for  his  or  her  own  occu- 
pation, shall  refuse  to  quit  and  to  deliver  up  the  possession  thereof 
to  the  churchwardens  and  overseers  of  the  poor  of  such  parishes,  at 
the  expiration  of  the  term  for  which  the  same  shall  have  been  de- 
mised or  let  to  him  or  her,  or  if  any  person  or  persons  shall  unlaw- 
fully enter  upon,  or  take  or  hold  possession  of  any  such  land,  or  any 
other  land  or  hereditaments  belonging  to  such  parish,  or  to  the  church- 
wardens or  overseers,  or  to  either  of  them,  it  shall  be  lawful  for  such 
churchwardens  and  overseers  of  the  poor,  or  any  of  them,  after  such 
notice  and  demand  of  possession  as  is  by  this  act  directed  in  the  case 
of  parish  houses,  to  exhibit  a  complaint  against  the  person  or  persons 
in  possession  of  such  land  before  two  of  his  Majesty's  justices  of  the 
peace,  who  are  hereby  authorized  and  required  to  proceed  thereon, 
and  to  hear  and  determine  the  matter  thereof;  and  if  they  shall  find 
and  adjudge  the  same  to  be  true,  to  cause  possession  of  such  land  to 
be  delivered  to  the  churchwardens  and  overseers  of  the  poor,  or  some 
of  them,  in  such  and  the  like  course  and  manner  as  are  by  this  act 
directed  with  regard  to  parish  houses." 

Where  a  person  has  been  let  into  possession  of  a  house  belonging 
to  the  parish,  by  the  parish  officers,  as  an  ordinary  tenant,  they  can- 
not proceed  against  him  to  recover  possession  under  the  24th  section 
of  this  statute  (A), 

(/(■)  Reg.  V.  Middlesex  J  J.,  7  Dowl.  767  j  Reg.  v.  Bolton,  1  Q.  B.  66  ;  4  P.  &  D.  679. 
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Chap.  XXIV.  Sect.  4. — For  Cottage  Allotments. 

Sect  4  _ 

—    ■_ By  2  &:  3  Will.  4,  c.  42,  power  is  given  in  parishes  inclosed  under 

c.  42.     '  *   '    ^^^^  °^  parliament,  in   which   allotments    have    been    made   for  the 
benefit    of  the   poor,    to    let    them  in  small   portions  to  industrious 
cottagers.     By  sect.  5,  if  the  rent  is  in  arrear  for  four  weeks,  or  if,  at 
the  end  of  any  year  of  occupation,  it  is  the  opinion  of  the  vestry  that 
the  land  has  not  been  duly  cultivated,  any  churchwarden  or  overseer, 
with  the  consent  of  the  vestry,  may  serve  a  notice  to  quit  upon  the 
occupier,   who    shall   deliver    up    possession   within   one  week  after 
notice.     By  sect.  6,  "  if  any  person  to  whom  such  portion  of  land  as 
aforesaid   shall  have  been  let,  for  his  or  her  own  occupation,  shall 
refuse  to  quit  and  deliver  up  possession  thereof  when   thereto   re- 
quired, according  to  the  terms  of  this  act,  or  if  any  other  person  or 
persons  shall  unlawfully  enter  upon,  or  take  or  hold  possession  of  any 
such  land,  it  shall  be  lawful  for  the  churchwardens  and  overseers  of 
the  poor,  or  any  or  either  of  them,  to  exhibit  a  complaint  against  the 
person  so  in  possession  of  such  land  before  two  of  his  Majesty's  jus- 
tices of  the  peace,  who  are  hereby  authorized  and  required  to  issue  a 
summons,  under  their  hands  and  seals,  to  the  person  against  whom 
such  complaint  shall  be  made,  to  appear  before  them  at  a  time  and 
place  appointed  therein  ;  and  such  justices  are  hereby  required  and 
empowered,  upon  the  appearance  of  the  defendant  before  them,  or 
upon  proof  on  oath  that  such  summons  has  been  duly  served  upon 
him,  or  left  at  his  usual  place  of  residence,  or  if  there  should  have 
been  any  difficulty  in  finding  such  usual  place  of  residence,  then  upon 
proof  on  oath  of  such  difficulty,  and  that   such  summons  has  been 
affixed  on  the  door  of  the  parish  church  of  the  said  parish  in  which 
such  land  is  situated,  and  in  any  extra  parochial  place  on  some  pubhc 
building  or  other  conspicuous  place  therein,  to  proceed  to  hear  and 
determine  the  matter  of  such  complaint,  and  if  they  shall  find  and 
adjudge  the  same  to  be  true,  then,  by  warrant  under  their  hands  and 
seals,  to  cause  possession  of  the  land  in  question  to  be  delivered  to 
the  churchwardens  and  overseers  of  the  poor,  or  to  some  of  them." 
By  sect.  11,  the  powers  and  provisions  of  the  act,  so  far  as  they  are 
applicable,  may  be  applied  in  cases  where  inclosures  are  made  under 
1  &  2  Will.  4,  cc.  42,  59,  by  which  the  powers  of  59  Geo.  3,  c.  12, 
for  taking  land  for  the  benefit  of  the  poor  are  extended,  or  where 
land  shall  in  any  other  manner  be  found  appropriated  for  the  general 
benefit  of  the  poor  of  any  parish. 
•8  &  9  Vict  By  the  General  Inclosure  Act,  8  &  9  Vict.  c.  118,  power  is  given 

to  the  inclosure  commissioners  to  appropriate  a  portion  of  lands  in- 
closed for  the  purpose  of  letting  it  in  gardens,  not  exceeding  one 
quarter  of  an  acre  each,  to  the  poor;  and  by  sect.  110,  "if  the  rent 
reserved  upon  the  letting  of  any  garden  by  the  allotment  wardens 
shall  at  any  time  be  in  arrear  for  forty  days,  or  if  at  any  time  during 
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the  tenancy,  being  not  less  than  three  calendar  months  after  the  com-  Chap.  XXIV. 

mencement  thereof,  it  shall  appear  to  the  allotment  wardens  that  the  ^^^'    ' . 

occupier  of  such  garden  shall  not  have  duly  observed  the  terms  and 
conditions  of  his  tenancy,  or  shall  have  gone  to  reside  more  than  one 
mile  out  of  the  parish,  then  and  in  every  such  case  the  allotment 
wardens  shall  serve  a  notice  upon  such  occupier,  or,  in  case  he  shall 
have  gone  to  reside  out  of  the  parish,  shall  affix  the  same  to  the  door 
of  the  church  of  the  parish,  determining  the  tenancy  at  the  expiration 
of  one  month  after  such  notice  shall  have  been  so  served  or  affixed, 
and  thereupon  such  tenancy  shall  be  determined  accordingly :  pro- 
vided always,  that  in  every  such  case  the  allotment  wardens  or  their 
incoming  tenant  shall  pay  to  the  occupier,  whose  tenancy  shall  have 
been  so  determined,  a  fair  recompense  in  money  for  any  crops  (not 
being  crops  prohibited  by  the  terms  of  such  tenancy)  which  may  be 
growing  on  such  garden  at  the  time  of  such  determination,  and  for 
any  manure  left  on  such  garden,  or  any  benefit  accruing  from  the 
manuring  of  such  garden  to  the  wardens  or  their  incoming  tenant ; 
and  the  justices,  to  whom  application  may  be  made  for  a  warrant  to 
give  possession  of  such  garden,  shall  settle  the  amount  of  such  recom- 
pense, in  case  the  parties  differ  about  the  same,  and  stay  the  execu- 
tion of  such  warrant,  until  the  same  shall  have  been  paid  or  tendered, 
or  (in  case  such  occupier  be  absent)  until  the  payment  thereof  shall 
have  been  secured  to  the  satisfaction  of  such  justices." 

By  sect.  Ill,  "in  case,  upon  the  determination  of  any  such  tenancy 
as  aforesaid,  the  occupier  of  any  such  garden  shall  refuse  to  quit  and 
deliver  up  possession  thereof,  or  if  any  other  person  shall  unlawfully 
enter  upon,  take  or  hold  possession  of  any  such  garden,  or  of  any  part 
of  such  allotment,  the  allotment  wardens  may  recover  possession,  ac- 
cording to  tlie  mode  prescribed  by  the  statute  1  &;  2  Vict.  c.  74  (Z), 
in  such  and  the  same  manner  as  if  the  said  wardens  were  landlords  or 
a  landlord,  and  as  if  such  overholding  occupier  or  other  person  were  a 
tenant  neglecting  or  refusing  to  quit  and  deliver  up  possession  within 
the  meaning  of  the  last-mentioned  act." 

(/)  Ante,  888. 
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Sect.  1. — Foi'  Specific  Performance. 

(a)   Generally. 

There  are  two  remedies  for  breach  of  a  valid  contract  or  agreement 
for  a  lease,  either  of  which,  but  not  both,  may  generally  be  adopted 
by  the  intended  landlord,  or  by  the  intended  tenant,  as  the  case  may 
require,  viz.:  1.  An  action  at  law  to  recover  damages  for  such 
breach  (a).  2.  A  suit  in  equity  to  compel  a  specific  performance  of 
the  agreement,  with  costs  {h),  and  sometimes  also  with  damages ;  for 
by  21  &  22  Vict.  c.  27,  s.  2,  "  in  all  cases  in  which  the  Court  of 
'  Chancery  has  jurisdiction  to  entertain  an  application  for  an  injunction 
against  a  breach  of  any  covenant,  contract  or  agreement,  or  against 
the  commission  or  continuance  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  covenant,  contract  or  agreement  (c),  it  shall  be 
lawful  for  the  same  court,  if  it  shall  think  fit,  to  award  damages  to  the 
party  injured,  either  in  addition  to,  or  in  substitution  for,  such  in- 


Chap.  XXV. 
Sect.  1. 

Remedies  for 
breach  of  Con- 
tract to  grant 
or  to  take  a 
Lease. 

1.  Action  for 
Damages. 

2.  Suit  for  Spe- 
cific Perform- 
ance. 

Sometimes  with 
Damages  ;  21 
&  22  Vict. 

c.  27. 


(a)  Foster  v.  Rowland,  7  H.  &  N.  103  ; 
30  L.  J.,  Exch.  396  ;  Hay  ward  v.  Parke,  16 
C.  B.  295  ;  De  Medina  v.  Norman,  9  M.  & 
W.  820  ;  2  D.  &  L.  239  ;  Souter  v.  Drake,  5 
B.  &  Adol.  992  ;  Hall  v.  Betty,  4  M.  &  G. 
410;  Jinks  v.  Edwards,  11  Exch.  775; 
Kintrea  v.  Persian,  1  H.  &  N.  357  ;  25  L.  J., 
Exch.  287 ;  Cocking  v.  Ward,  I  C.  B.  858  ; 
Bullen  &  L.  PI.  147. 


(6)  Parker  v.  Tasivell,  2  De  Gex  &  J. 
557;  27  L.  J.,  Chan.  812;  Pain  v.  Coombs, 
3  Sma.  &  Giff.  449;  1  De  Gex  &  J.  34 ;  3 
Jur.  N.  S.  307,  847. 

(c)  Soames  v.  Edge,  1  Johns.  669 ;  Lancas- 
ter V.  De  Trafford,  31  L.  J.,  Chan.  554; 
Morris  v.  Jackson,  1  Johns.  &  H.  319  ;  7 
Jur.N.  S.  540. 
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Chap.  XXV.  junction  or  specific  performance  ;  and  such  damages  may  be  assessed 

^^^^'  '• in  such  manner  as  the  court  shall  direct"  {d).     Even  before  this  statute 

the  court  would  in  some  cases  award  damages  for  want  of  a  literal 
performance  of  one  term  of  a  contract  of  which  specific  performance 
was  decreed  {e).  Thus  it  would  award  compensation  for  the  deteriora- 
tion of  the  estate  pending  the  contract ;  and  in  so  doing  it  in  truth 
gave  damages  to  the  purchaser  for  the  loss  which  he  sustained  by  the 
contract  not  having  been  literally  performed  (/).  Where  a  contrar<; 
in  writing  respecting  real  property,  in  conformity  with  the  Statute  oi' 
Frauds,  is  entered  into  between  competent  parties,  and  is  moreover  in 
its  nature  and  circumstances  unobjectionable,  it  is  as  much  of  course 
for  a  court  of  equity  to  decree  a  specific  performance  as  it  is  for  a 
court  of  common  law  to  give  damages  for  the  breach  of  such  a  con- 
tracted). The  original  and  sole  foundation  of  the  jurisdiction  to  de- 
cree the  specific  performance  of  contracts  is  simply  this ;  that  an  award 
of  damages  at  law  will  not  give  a  party  the  compensation  to  which  he 
is  entitled,  that  is,  will  not  put  him  in  a  situation  as  beneficial  to  him  as 
if  the  agreement  were  specifically  performed  (A).  No  decree  will  be 
made  for  the  specific  performance  of  an  agreement  relating  to  the 
sale  of  stock  or  goods  and  chattels,  for  the  vendee  might  immediately 
purchase  others  and  recover  the  difference  (i) ;  nor  for  the  specific 
performance  of  an  agreement  for  a  tenancy  from  year  to  year  the 
remedy  at  law  being  deemed  sufficient  {k);  nor  where  the  agreed  term 
Nor  where         ^as  expired  or  will  expire  before  a  decree  can  be  obtained  (Z).     A 

agreed  Term  is  lease  for  more  than  three  years,  which  is  void  at  law  because  not  by 
about  to  expire.  ...  p  i  j 

deed  (m),  may  be  good  ui  equity  as  an  agreement  tor  a  lease,  and  en- 
forced by  a  decree  for  a  specific  performance,  with  costs  {n).  And 
although  such  contract  is  void  at  law  as  a  lease  (o),  it  may  neverthe- 
less be  valid,  even  at  law,  as  an  agreement  for  a  lease,  and  also  with 
respect  to  any  express  stipulations  therein  contained,  so  as  to  support 
an  action  for  breaches  of  such  stipulations  (p).  And  the  law  would 
probably  be  the  same  with  respect  to  any  stipulations  to  be  necessarily 
implied  from  the  terms  of  the  contract;  but  no  action  can  be  main- 
tained for  not  giving  possession  at  the  time  appointed  for  the  com- 
mencement of  the  term,  because  possession  under  a  lease  for  a  certain 


Not  for  a  Te- 
nancy from 
Year  to  Year, 


(rf)  As  to  the  various  modes  of  assessing 
the  damages,  vide  21  &  22  Vict.  c.  27,  ss. 
3,  4,  5. 

(e)  Jubi7i  V.  HoK,  2  K.  &  J.  66,  70. 

(/)  Phelps  V.  Profhero,  7  De  G.,  M.  &  G. 
722. 

(g)  White  &  Tudor  L.  C.  645  (2nd  ed.); 
Hall  V.  Warren,  9  Ves.  608. 

(h)  Id.  645  ;  Harnett  v.  Yeildivg,  1  Sell. 
&  Lef.  553. 

(0  Cuddee  v.  Rutter,  White  &  Tudor 
L.C.  6IO(2nded.). 

(A)   Clayton  v.  Illingwortli,  10  Hare,  451  ; 


Mortal  V.  Lyons,  8  Ir.  Chan.  R.  112;  Fry, 
sect.  7. 

(0  Nesbit  V.  Meyer,  1  Swans.  226  ;  If'nl- 
tcrs  V.  The  Northern  Coal  Mining  Co.,  5  De 
G.,  W.  &  G.  629  ;  20  Jur.  1  ;  Fry,  ss.  603, 
606  ;  Dart  V.  &  P.  702. 

(ot)  Ante,  78. 

(w)  Parker  V.  Tuswell,  2  De  G.  &  J.  557; 
27  L.  J.,  Chan.  812. 

(o)  Stratton  v.Pettitt,  16  C.  B.  420. 

(/))  Bond  V.  Rosling,  30  L.  J.,  Q.  B.  227 1 
Rollason  V.  Leon,  7  H.  &  N.  73  ;  31  L.  J., 
Exch.  m-,  7  Jur.  N.  S.  608. 
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number  of  years  (exceeding  three  years)  was  agreed  for,  and  not  a    Chap.xxv. 
possession  as  tenant  from  year  to  year  upon  the  terms  of  the  intended         ^^^' 


lease  so  far  as  they  are  apphcable  to  a  yearly  tenancy  (q).  3.  The  remedy  3.  Not  by 
by  mandamus  under  17  &;   18  Vict.  c.  125,  s.  68,  is  inapplicable  to  ^^^"'l^™"^- 
contracts  for  leases  (r).     We  now  propose  to  consider  the  remedy  in 
equity  by   a    suit  for    specific   performance    of  an  agreement  for  a 
lease  (s). 

Before  commencing  a  suit  for  the  specific  performance  of  an  agree-  Opinion  of 
ment  to  grant,  or  to  take  a  lease,  the  complainant  should  always  sub-  Sui"t"  ^  ^"^^ 
mit  a  full  statement  of  the  facts,  and  of  his  evidence,  to  some  gentle- 
man of  the  equity  bar,  and  obtain  his  opinion  on  the  following  })oints, 
viz.:  1.  Whether  the  contract  is  so  complete  and  unobjectionable  in 
every  respect,  that  a  court  of  equity  will  enforce  it  by  a  decree  for  spe- 
cific performance  ;  2.  Whether  the  proposed  evidence  is  sufficient ;  3. 
Whether  any  and  what  notice  should  be  given,  or  demand  made,  or 
draft  lease  tendered  or  other  act  done  (t)  by  the  complainant  before  the 
commencement  of  the  suit,  particularly  with  a  view  to  costs  and  to 
damages  under  21  &  22  Vict.  c.  27(?/);  4.  On  whom  the  costs  of 
each  party  will  probably  fall;  5.  Whether  any  other  and  what  remedy 
is  preferable  ;  6.  And  generally  to  advise  the  complainant.  The  ex- 
pense of  obtaining  such  an  opinion  is  not  to  be  compared  with  the 
advantages  and  security  to  be  derived  from  it. 

A  suit   for  specific  performance   cannot  be  maintained    after  the  No  Suit  after 
plaintiff  has  recovered  damages  at  law  for  non-performance  of  the  recovered 
contract  (.r).     If  commenced  whilst  an  action  is  pending   for  such  I^amages. 
non-performance,  or  if  such  action   be  subsequently  commenced,  the 
jilaintifF  in  equity  may  be  compelled  to  elect  whether  he  will  proceed  Election, 
at  law  or  in  equity  (y).     But  where  the  action  is  brought  for  the  non- 
performance of  particular  acts  only,  ex.  gr.,  to  improve  or  repair  the 
property,  the  performance  of  which  is  not  specifically  prayed  by  the 
bill,  or  which  are  acts,  the  specific  performance  of  which  cannot  be 
decreed,  and  the  action  is  brought  only  for  such  damages  as  were  sus- 
tained up  to  the  time  of  its  commencement,  no  case  for  election  ap- 

(q)  Druri/ V.  Macnamara,  5  E.  &.  'B.6\2;  excellent   note   on  the  subject  in   2  Tudor 

Pitman  v.   Woodbury,  3  Exch.  4  ;   Swatman  L.  C.  Eq.  442—4-61,  2nd  ed.,  (note  to  Seton 

V.  Ambler,  8  Exch.  72  ;  22  L.  J.,  Exch.  81  ;  v.  Shide). 

Jinks  V.  Edivards,  11   Exch.  775  ;   Tress  v.  (I)  Aiibin  v.  Holt,  2  Kay  &  J.  m,  70;  25 

Savage,    4   E.  &    B.    30;    Cole   Ejec.    222,  L.  J.,  Chan.  36;    Faulkner  v.  Llewellyn,  ZV 

414.  L.  J.,  Chan.  549;   Lancaster  v.  De  Trufford, 

(r)  Benson  v.  Paull,  6  E.  &  B.  273  ;  25  Id.  554. 

L.  J.,  Q.  B.  274;   Norris  v.  Tiie  Irish  Land  (?/)  Ante,  895. 

Co.,  8  E.  &  B.  526.  {x)  Sainter   v.  Ferguson,  1   Mac.  &  Gor. 

{s)  The  law  and  practice  with  respect  to  286  ;   Fry,  s.  Q5  ;  Dart  V.  &  P.  703. 

specific  performance  not  only  with  respect  («/)  2  Daniell   Ch.    Frac.  791,   793  (2nd 

to  agreements  for  leases,  but  generally,  is  ed. ) ;  Dart  V.  &  P.  636  ;  Ambrose  v.  Nutt, 

ably  stated  in  Frtj  on  Specific  Performance  2  Hare,  649  ;  Hole  v.  Pearce,  5  Hare,  408  ; 

(1858,  Butterworth);  also  in  Dart  on  Yen-  Eoulev.  Wynne,  Cr.  &  Phil.  252;  Fennings 

dors  and   Purchasers,  Chaj).  XVlll.  (4th  v.  IIumphery,4:  BeEL\.  I  ;  Seton  on  Decrees, 

ed.),  to  each   of  which  works  frequent  re-  492,  ct  scq. 
ftierice  will  be   made.     There  is  also  an 

3  M 
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Bill  sometimes 
maintainable 
after  Remedy 
at  Law  lost. 


Chap.  XXV.  pears  to  arise  (2r).  In  many  cases  where  the  plamtifF  has  lost  his 
^''"'  ^"  remedy  at  law  by  laches,  ex.  gr.,  by  permitting ^the  day  to  go  by  on 
which  he  ought  to  have  performed,  or  offered  to  perform,  his  part  of 
the  aoreement(a),  or  some  condition  precedent  therein  contained,  he 
may  have  a  remedy  in  chancery,  because  in  that  court  time  is  not 
generally  considered  as  of  the  essence  of  the  contract  (Z>).  "  At  law, 
time  is  always  of  the  essence  of  the  contract;  in  equity,  the  contract 
is  considered  as  a  purchase  of  land  for  money,  without  reference  to 
the  time  at  which  the  title  is  to  be  made  out"  (c).  In  equity  the  rule, 
upon  sales,  is,  that  it  is  not  solely  incumbent  upon  the  vendor  to  move 
by  making  a  tender  of  the  abstract,  but  it  is  also  incumbent  upon  the 
purchaser  to  ask  for  it  at  the  appointed  day  (d),  or  on  such  other  day 
as  will  leave  sufficient  time  for  the  completion  of  the  contract  (e), 
otherwise  equity  will  consider  the  time  as  waived  (/).  So  if  the  ab- 
stract be  delivered  to  the  purchaser  after  the  day  appointed,  and  he 
makes  no  objection  to  the  delay,  he  will  be  considered  as  having 
waived  it  (g).  In  some  cases  where  the  plaintiff  cannot  recover  at 
law,  not  being  able  to  perform  with  exactness  in  all  respects  his  part 
of  the  agreement  (A),  he  may  nevertheless  have  a  remedy  in  equity  by 
a  suit  for  a  specific  performance,  subject  to  an  adequate  allowance  or 
compensation  to  be  made  to  the  defendant  (i).  Where,  for  instance, 
the  contract  has  not  been  completed  at  the  time  mentioned  ;  or  where 
the  vendor  has  not  the  same  interest  in  the  estate  as  that  which  he 
has  contracted  to  sell,  or  there  is  some  deficiency  in  the  quality  or 
quantity  of  it,  the  party  not  able  strictly  to  perform  the  contract  on 
his  part  could,  at  law,  have  no  remedy  by  way  of  damages  against 
the  other,  but  in  equity,  in  many  cases,  he  would  be  able  to  obtain 
specific  performance,  if  adequate  compensation  can  be  made  for  the 
non-literal  performance  of  the  contract  (A).  But  an  underlease  with 
compensation  will  not  be  decreed  where  the  defendant  has  contracted 
for  a  lease  {I). 


I>. 


(z)  Fennings  v.  Humphery,  4  Beav.  1,  7. 

(«)  Berry  v.  Yotmg,  2  Esp.640  n.  ;  JVilde 
V.  Fort,  4  Taunt.  334  ;  Heard  v.  Wadham, 
1  East,  619;  Stowell  v.  Robinson,  3  Bing. 
N.C.  928;  5  Scott,  196. 

(b)  Dart  V.  &  P.,  Chap.  X.;  Id.  701; 
Fry,  s.  4  ;  2  Tudor  L.  C.  Eq.  451  (2nd  ed.) ; 
Davis  V.  Hone,  2  Sch.  &  Let".  341,  347  ; 
CartaJi  v.  Bury,  10  Ir.  Ch.  R.  387. 

(c)  Per  Alderson,  B.,  in  HansUp  v.  Pad- 
wide,  5  Exch.  623  ;  2  Tudor  L.  C.  Eq.  442, 
451  (2nd  ed.). 

(d)  Guest  V.  Hnmfrey,  5  Ves.  818,  823. 

(e)  Jones  V.  Price,  3  Anstr.  924. 

(/)  2  Tudor  L.  C.  Eq.  443  (2iid  ed.). 

{g)  Id.  443,  446  ;  Smith  v.  Burnham,  2 
Anstr.  527  ;  Pincke  v.  Curteis,  4  Bro.  C.  C. 
329;  Paine  v.  Metier,  6  Ves.  349. 


(h)  Farrer  v.  Nightingale,  2  Esp.  639; 
Hibbert  v.  Shee,  1  Camp.  113;  Duffell  v. 
Wilson,  Id.  401. 

{i)  Fry,  s.  3  ;  Id.  Chap.  II.  ;  Dart  V.  & 
P.  690,  694  ;  Sug.  V.  &  P.  341  ;  2  Tudor 
L.  C.  Eq.  442,  454  (2nd  ed.);  Davis  v. 
Hone,  2  Sch.  &  Lef.  347  ;  Mortlock  v.  Buller, 
10  Ves.  306;  Halsey  v.  Grant,  13  Ves.  77, 
78  ;  Cartan  v.  Bury,  10  Ir.  Ch.  R.  387  ;  Fig- 
nolles  V.  Bowen,  12  Ir.  Eq.  194,  198. 

(/c)  2  Tudor  L.  C.  Eq.  442,  447  (2nd 
ed.). 

{I)  Madeley  v.  Booth,  2  De  Gex  &  Sm. 
718;  Darlington  v.  Hamilton,  1  Kay,  557, 
558  ;  Warren  v.  Richardson,  You.  1  ;  Fry, 
ss.  803,  858  ;  2  Tudor  L.  C.  Eil-  455  (2nd 
ed.)  ;  Blake  v.  Phimi,  3  C.  B.  790  ;  Burnett 
V.  Wheeler,  7  M.  &  W.  364. 
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(b)  What  Writing  sufficient.  Chap.  XXV. 

In  order  to  enable  a  plaintiff  to  maintain  a  suit  for  specific  per- 


formance there  must  be  either  an  ao;reement  in  writino;  or  some  memo-  What  "Writing 

o         _  °  or  other  Evi- 

randum  or  note  thereof  sufficient  to  satisfy  the  Statute  of  Frauds  (m) ;  dence  suffi- 
or  there  must  be   an  oral  agreement  complied  with  such  part  per- 
formance thereof  as  will  take  it  out  of  the  operation  of  that  statute,  or 
the  contract  must  be  admitted  by  the  defendant  without  insisting  on 
the  statute  (n).  And  first,  as  to  writings  sufficient  to  satisfy  the  statute. 

By  29  Car.  2,  c.  3,  s.  1,  all  leases  created  by  parol  and  not  put  The  Statute  of 
into  writing,  and  signed  by  the  parties  making  or  creating  the  same,  2'^c"3^'s  l   '"^' 
or  their  agents  thereunto  lawfully  authorized  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  icill  only,  both  in  law  and 
equity.     But  sect.  2  excepts  "  all  leases  not  exceeding  the  term  of  Sect  2. 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord,  during  such  term,  shall  amount  unto  two  third  parts  at 
least  of  the  full  improved  value  of  the  thing  demised."     By  sect.  3,  Sect.  3. 
assignments  and  surrenders  of  leases,  terms,  &c.  must  be  by  deed  or 
note  in  writing  signed  by  the  party  so  assigning,  granting  or  surren- 
dering  the   same,  or  their  agents   thereunto  lawfully  authorized  by 
writing,  or  by  act  and  operation  of  law.     By  sect.  4,  "no  action  shall  Sect.  4. 
be  brought  whereby  to  charge  any  person  upon  any  contract  or  sale 
of  lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them,  or  upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the   agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing  and  signed  hy  the  party  to  he  charged  there- 
with, or  some  other  person  by  him  lawfully  authorized"  (o). 

An  agreement  for  a  lease  is  a  contract  for  an  interest  in  lands  within  Effect  of  Sect.  4 
the  meaning  of  sect.  4  ;  that  section  does  not  require  the  contract  f^  Leases, 
itself  to  be  in  writing ;  it  is  sufficient  that  there  be  "  some  memoran- 
dum or  note  thereof"  properly  signed;  such  memorandum  or  note 
need  not  be  prepared  at  the  time,  nor  be  intended  as  a  contract,  or 
even  as  evidence  thereof.  A  letter  written  by  the  defendant  to  the 
plaintiff,  which  mentions  all  the  material  terms  of  the  contract  may 
be  sufficient,  although  the  defendant  thereby  attempts  to  deny  or  re- 
pudiate his  liability  (p).  A  letter  to  a  third  person  mentioning  all  the 
material  terms  of  the  agreement  may  be  sufficient  {q) ;  but  if  any 
material  term  of  the  contract  be  unsettled  and  disputed  the  writing 
will  not  be  sufficient  (r).     The  bare  entry  of  a  steward  in  his  lord's 

(m)  29  Car.  2,  c.  3,  ss.  1,  4;  ante,  78,  (q)  Welford  v.  Beaxley,  3  Atk.  503;  Child 

194;  supra.  v.   Comber,  3    Swans.    423,    n.  ;   Scagood  v. 

(»0  Dart  V.  &  P.  e55,  662.  Meale,  Free.  Ch.  560;  Barhworth  v.  Young, 

(o)  Not  saying  "in   writing"  as  in  ss.       4  Drew.  1,  13. 
I,  3.     See  post,  901  (6).  (r)  Forster  v.  Rowland,  7  H.  &  N.  103  ; 

(p)  Bailey  v.  Sweeting,  9  C.  B.,  N.  S.  843        30  L.  J.,  Exch.  396. 
(this  case  was  under  sect.  17^. 
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contract  book  with  his  tenants  is  not  an  evidence  of  itself  that  there 
is  an  agreement  for  a  lease  between  the  landlord  and  tenant  (s). 

The  agreement,  or  the  memorandum  or  note  thereof  (as  the  case 
may  be)  tnust  state  all  the  material  terms  of  the  contract,  ex.  gr.,  1.  The 
name  of  the  lessor  or  his  agent  (0-  2.  The  name  of  the  lessee  or  his 
agent  (?<).  3.  The  name  or  other  description  of  the  property  to  be 
demised  {x) ;  but  the  property  need  not  be  so  described  as  to  identify 
it ;  parol  evidence  being  always  admissible  upon  the  question  of 
"  parcel  or  no  parcel"  {y).  "  Mr.  Ogilvie's  House,"  may  be  suffi- 
cient (z).  "The  property  in  Cable  Street,"  coupled  with  parol  evi- 
dence of  identity,  may  be  sufficient  (a).  "  Two  seams  of  coal,  known 
as  the  two- feet  coal  and  the  three-feet  coal,  lying  under  lands  here- 
after to  be  detined  in  the  Bank  End  Estate,"  has  been  held  suffi- 
cient, the  latter  words  being  construed  to  refer  only  to  the  boundaries 
of  the  estate,  and  not  to  the  seams  of  coal  agreed  to  be  demised  (6). 
But  where  the  aoreement  was  indefinite  as  to  the  area  over  which 
the  ironstone  was  to  be  worked,  the  court  (for  that  and  other  rea- 
sons) refused  a  specitic  performance  (c).  An  agreement  by  an  in- 
cumbent to  demise  his  glebe,  containing  about  437  acres,  "  except 
thirty-seven  acres  thereof"  (which  were  not  specified),  was  held 
sufficient,  as  the  lessor  might  elect'which  thirty-seven  acres  should 
be  excepted  {d).  A  description  of  the  property  by  reference  to  pre- 
ceding deeds  wherein  it  is  described,  is  sufficient  (e).  4.  The  term  to 
be  granted  (/),  and  particularly  the  time  from  which  the  term  is  to 
commence  {g).  But  it  seems  that  the  court  will  execute  an  agreement 
to  grant  a  lease  for  three  lives  unnamed  (A).  5.  The  premium  or  fine 
(if  any)  agreed  to  be  paid(i).  6.  The  rent  to  be  paid  (A),  and  whether 
payable  quarterly,  half-yearly  or  otherwise.     If  there  be  no  stipulation 


(.?)  Cliarlewood\.  Duhe  of  Bedford, \  Atk. 
497. 

(O  Warner  v.  WilUnglon,  3  Drew.  523  ; 
25  L.  J.,  Chan.  6G2  ;  allien  v.  Bennett,  3 
Taunt.  169;  Cooper  v.  Smith,  15  East,  103; 
Jacob  V.  Kirk,  2  Moo.  &  R.  221  ;  Huglies 
V.  Parker,  8  M.  &  W.  244 ;  1  Dowl.  N.  S. 
80. 

{u)  Squire  v.  Whitton,  1  H.  L.  Cas.  333  ; 
Williams  v.  Lake,  29  L.  J.,  Q.  B.  1  ;  Cham- 
pion V.  Plummer,  1  Bos.  &  P.  New  R.  2,j2  ; 

5  Esp.  240,  S.  C. ;   Skelton  v.  Cole,  1  De  G. 

6  J.  587  ;  Hughe<;  v.  Parker,  8  M.  &  VV.  214  ; 
1  Dowl.  N.S.  80. 

(r)  Stewart  v.  Alliston,  1  Mer.  33  ; 
Ogilvie  V.  Foljambe,  3  Mer.  53 ;  Kentiedy  v. 
Lee,  3  Mer.  441,  451  ;  Daniels  v.  Davison, 
16  Ves.  249;  Price  v.  Griffith,  1  De  G.,  M. 
&  G.  80;  Haijwood  v.  Cope,  25  Beav.  140. 

(y)  Fry,  s.  209;  Cole  Ejec.  240  ;  Bleak- 
ley  V.  Smith,  11  Sim.  150  ;  Otven  v.  Thomas, 
3  Mvl.  &  K.  353  ;  Price  v.  Griffith,  1  De  G., 
M.  &  G.  80. 

(z)  Ogilvie  V.  Foljambe,  3  Mer.  61. 

(a)  Bleakley  v.  Smith,  11  Sim.  150. 

{b)  Hayiuood  v.  Cope,  25  Beav.  140. 

(c)  Lancaster  v.   De   Traffurd,  31    L.  J., 


Chan.  554. 

(rf)  Jenkins  v.  Green,  27  Beav.  437 ;  28 
L.  J.,  Chan.  817. 

(e)  Owen  v.  Thomas,  3  Myl.  &  K.  353; 
Fry,  s.  212  ;   Blackhurn  on  Sale,  48,  49. 

(/)  Bayley,  Bart.  v.  Fitzmaurice  (in 
error),  8  E.  &  B.  664 ;  27  L.  J.,  Q.  B.  143 ; 
Clinan  v.  Cooke,  1  Sch.  &  Let".  22 ;  Gordon 
V.  Tretelyan,  1  Price,  64  ;  Hughes  v.  Parker, 
8  M.  &  W.  244 ;   1  Dowl.  N.  S.  80. 

(g)  Blore  v.  Sutton,  3  Mer.  237  ;  Cox  v. 
Middleton,  2  Drew.  209  ;  Mersey  v.  Giblett, 
18  Beav.  174;   Fry,  s.  222. 

{h)  Fitzgerald  v.  Vicars,  2  Dru.  &  W. 
298;  Dart  V.  &  P.  661. 

(i)  Martin  v.  Ptjcroft,  2  De  G.,  M.  &  G. 
785  ;  Wood  v.  Scarth,  2  K.  &  J.  33  ;  1  Jur. 
N.  S.  1107  ;  Clifford  v.  Turrell,  1  You.  & 
Coll.  C.  C.  138;  Blagden  v.  Bradbear,  12 
Vcs.  466  ;  Elmore  v.  Kingscote,  5  B.  &  Ct 
583  ;   8  D.  &  R.  343. 

(/c)  Woolam  v.  Ilcarn,  7  Ves.  211  ;  Mor- 
phett  V  Jones,  1  Swans.  172;  Gregory  V, 
Mighell,  18  Ves.  328  ;"  Mcyncll  v.  Surlees,  19 
Jur.  80,  742;  Powell  v.  Lovcgrovc,  2  Jur. 
N.  S.  791,  Lords  JJ. 
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on  that  point,  it  will  be  payable  only  at  the  end  of  each  year  of  the    Chap.  XXV. 

term  (l).     7.  Who  is  to  pay  the  various  rates  and  taxes  (m).     8.  Any  — — 

special  or  unusual  covenants  or  stipulations  actually  agreed  on  should 
be  stated  (n),  and  accurately  expressed  (o).  But  an  "  &c."  sometimes 
will  not  render  the  contract  too  uncertain  to  be  specifically  enforced  ( /?). 
If,  however,  the  construction  of  the  agreement  depends  on  the  mean- 
ing of  an  "  Sec,"  the  court  can  make  no  decree  (q).  It  seems  that  the 
common  and  usual  covenants  and  provisoes  need  not  be  mentioned  (r). 
They  are  implied  as  part  of  the  contract,  and  may  be  added  at  cham- 
bers. In  contractio  tacite  insunt  qum  sunt  moris  et  consuetudinis. 
Parol  evidence  is  admissible  to  prove  any  material  terms  actually 
agreed  on,  but  omitted  to  be  mentioned  in  the  writing, /or  the  purpose 
of  invalidating  the  contract,  but  not  to  supply  the  defects  in  the  written 
evidence  thereof  (s).  But  parol  evidence  of  an  additional  stipulation 
(ex.  gr.  as  to  the  time  for  delivery  of  possession),  agreed  upon  by  the 
parties  at  the  time  of  their  signing  the  written  contract,  is  not  admis- 
sible to  defeat  a  suit  for  the  specific  performance  of  such  contract  (if). 
9.  It  must  be  signed  hy  the  party  to  he  charged  therewith,  or  his  agent 
thereunto  lawfully  authorized.  It  need  not  be  signed  by  both  par- 
ties (?/).  A  court  of  equity  will  decree  the  specific  performance  of  a 
contract  not  signed  by  the  plaintiff,  for  by  filing  the  bill  he  binds 
himself  and  creates  a  mutuality  {x).  The  signature  to  a  contract  may 
be  in  almost  any  part  of  the  writing  (y).  A  signature  in  pencil,  or  by 
initials,  may  be  sufiicient  [z).  A  signature  by  an  agent,  thereunto 
"  lawfully  authorized,"  is  sufiicient  (a) ;  such  authority  need  not  be  in 
writing  (^).  But  the  authority  of  the  agent  to  sign  such  contract 
must  be  proved,  if  disputed  (c).     Proof  of  a  subsequent  ratification 


(I)  Coomber  v.  Howard,  1  C.  B.  440  ;  Col- 
lett  V.  Curling,  10  Q.  B.  785;  Girnud  v. 
Richmond,  2  C.  B.  835. 

(m )  Rich  V.  Jackson,  4  Bro.  C.  C.  514  ;  6 
Ves.  334,  n. ;  Joynes  v.  Statham,  3  Atk. 
388  ;  Gregory  v,  lilighell,  18  Ves.  328  ;  Pa- 
rish V.  Sleeman,  1  De  G.,  F.  &  J.  326  ;  29 
L  .  J.,  Chan.  96  ;  6  Jur.  N.  S.  385. 

(?))  Fry,  ss.  221,  222  ;  Brodie  v.  St.  Paul, 
1  Ves.jun.  326. 

(o)  Doe  d.  Marquis  of  Bute  v.  Guest,  Bart., 
15  M.  &  W.  160;  Doe  d.  Marquis  of  Bute 
V.  Thompson,  13  M.  &  W.  494. 

(p)  Parker  v.  Taswell,  2  De  G.  &  J. 
559  ;  27  L.  J.,  Chan.  812  ;  Cooper  v.  Hood, 
26  Beav.  299. 

iq)  Price  V.  Griffith,  1  De  G.,  M.  &  G. 
80  ;  and  see  Tatham  v.  Piatt,  9  Hare,  660 ; 
Stuart  V.  London  and  North  Western  Rail.  Co., 
1  De  G.,  M.  &  G.  721. 

(r)  Fry,  ss.  225,  227  ;  Ricketts  v.  Bell, 
1  De  G.  &  Sm.  335  ;  Cosser  v.  Collinge,  2 
Myl.  &  K.  283  ;  Smith  v.  Capron,  7  Hare, 
185. 

(s)  Hughes  V.  Parker,  8  M.  &  W.  244  ; 
1  Dowl.  N.  S.  80. 

(0  Omerod  v.  Hardman,  5  Ves.  722,  730; 


Sug.  V.  &  P.  163,  187  ;  Dart  V.  &  P.  667. 

(u)  Boys  V.  Ayerst,  6  Madd.  323  ;  Scton 
V.  Slude,  7  Ves.  265  ;  2  Tudor  L.  C.  Eq. 
429  (  2nd  ed.) ;  Latjthorp  v.  Bryant,  2  Bing. 
N.  C.  735 ;  Goshell  v.  Archer,  2  A.  &  E. 
500  ;  The  Liverpool  Borough  Bank  v.  Ecclis, 
4  H.  &  N.  139;  1  Smith  L.  C.  231  (4th 
ed.) ;   Fry,  ss.  295,  346. 

{x)  Butler  v.  Powis,  2  Collier,  161  ;  Dart 
V.  &  P.  676  ;  Boys  v.  Ayerst,  6  Madd. 
323. 

{y)  Fry,  ss.  347,  348,  349  ;  Propert  v. 
Parker,  1  Russ.  &  Myl.  625  ;  Bleakley  v. 
Smith,  11  Sim.  150. 

(z)  Selhy  v.  Selby,  3  Mer.2  ;  Sug.V,  &  P., 
Chap.  III.,  Sect.  4. 

(a)  29  Car.  2,  c.  3,  s.  4. 

(h)  Coles  V.  Trecothick,9  Ves.  234,  250; 
Clinan  v.  Cooke,  1  Sch.  &  Lef.  22 ;  Dyas  v. 
Cruise,  2  Jon.  &  Lat.  461. 

(c)  Blore  v.  Sutton,  3  Mer.  237  ;  Ridgway 
V.  Wharton,  3  De  G.,  M.  &  G.  677  ;  27  L. 
J.,  Chan.  46;  6  H.  L.  Cas.  238;  Firth  v. 
Greenwood,  1  Jur.  N.  S.  806,  Wood,  V.  C.  ; 
Forster  v.  Rowland,  7  H.  &  N.  103;  30 
L.  J.,  Exch.  396. 
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will  be  sufficient  evidence  of  a  prior  authority  (d).      On  the  other 
hand,  an  oral  revocation  of  any  such  authority  may  be  proved  (e). 

An  agreement,  note  or  memorandum,  which  is  defective  in  some  or 
one  of  the  above  particulars,  may  sometimes  be  perfected  by  a  sub- 
sequent letter  or  other  writing,  which  sufficiently  refers  to  it,  and 
supplies  the  defect  (/).  And  sometimes  when  it  cannot  be  perfected 
in  this  manner,  it  may  be  taken  out  of  the  operation  of  the  Statute  of 
Frauds  by  a  sufficient  part  performance  (^).  The  existence  of  a 
signed  but  incomplete  agreement  is  no  obstacle  in  the  way  of  proving 
the  additional  terms  by  parol  where  there  has  been  a  part  perform- 
ance, for  the  whole  might  have  been  proved  by  parol  (h).  ': 

On  the  other  hand,  where  there  is  a  sufficient  writing  to  satisfy  the 
statute,  but  some  of  the  terms  of  it  are  altered  afterwards  hy  parol,  a 
specific  performance  of  the  agreement  as  altered  will  not  be  decreed  (i). 
The  reason  is,  that  contracts  within  the  fourth  section  of  the  Statute  of 
Frauds  must  be  wholly  proved  by  writing  (J).  To  allow  such  a  con- 
tract to  be  proved  partly  by  writing  and  partly  by  oral  testimony, 
would  let  in  all  the  mischiefs  which  it  was  the  object  of  the  statute  to 
exclude  (A).  But  if  the  new  terms  were  merely  intended  to  modify 
the  original  agreement,  and  were  inoperative  for  that  purpose,  it  seems 
that  a  specific  performance  of  the  original  agreement  may  be  decreed  (l). 
Where  a  plaintiff  alleges  a  written  agreement,  with  a  parol  variation 
in  favor  of  the  defendant,  and  offers  to  perform  the  agreement  with 
the  variation,  the  court  will  enforce  specific  performance,  although  the 
defendant  insists  on  the  statute  (m).  In  such  case  the  court  will  decree 
specific  performance  with  the  variations,  if  the  defendant  elect  to  take 
advantage  of  them;  or  otherwise  of  the  original  agreement  (?i).  It  is 
to  be  observed,  that  the  Statute  of  Frauds  does  not  say  in  distinct 
terms  that  all  contracts  or  agreements  concerning  the  sale  of  lands 
shall  be  in  writing ;  all  that  it  enacts  is,  that  no  action  shall  be  brought 
unless  they  are  in  writing ;  and  as  there  is  no  clause  in  the  act  which 


{d)  Fry,  s.  355  ;  Maclean  v.  Dunn,A:  Bing. 
722  ;  Ridgwaij  v.  Wharton,  6  H.  L.  Cas.  238, 
29(j ;  Bayleij,  Bart.  v.  FHzmaurice,  8  E,  & 
B.  C(i4;  ante,  802  (/). 

(fi)  Manser  v.  Back,  6  Hare,  443  ;  Rex  v. 
Wait,  11  Price,  508. 

(/)  Warner  v.  Willington,  3  Drew.  523  ; 
25  L.  J.,  Chan.  662  ;  Ridgway  v.  Wharton, 
6  II.  L.  Cas.  238 ;  3  De  G.,  M.  &  G.  677  ; 
27  L.  J.,  Chan.  46 ;  Dobell  v.  Hutchinaon,  3 
A.  &  E.  355  ;  Kennedy  v.  Lee,  3  Meriv. 
441  ;  Boydell  v.  Drummond,  11  East,  152  ; 
1  Smith  L.  C.  230  (4th  ed.) ;  Fry,  ss.  360— 
365. 

(g)  Post,  903. 

{h)  Sutherland  v.  Briggs,  1  Hare,  26,  35  ; 
Fry,  s.  420;  Powell  v.  Lovegrove,  2  Jur. 
N.  S.  791,  Lords  J  J. ;  Morphett  v.  Jones,  1 
Swans.  172. 

(0  Jordan  v.  Sawking,  1  Ves.  jun.  402  ; 


3  Bro.  C.  C.  388. 

(j)  Foquet  V.  Moor,  7  Exch.  870  ;  Goss 
V.  Lord  Nugent,  5  B.  &  Add.  58  ;  2  N.&  M. 
28  ;  Harvey  v.  Grabham,  5  A.  &  E.  61  ; 
Stowell  V.  Robinson,  3  Bing.  N.  C.  928;  5 
Scott,  196. 

(/(■)  Per  cur.  in  Stead  v.  Dawber,  2  P.  & 
D.  451  ;   10  A.  &  E.  57. 

(/)  Price  V.  Dijer,  17  Ves.  356  ;  O'Connor 
V.  Spaight,  1  Sc'h.  &  Lef.  305;  Monre  v. 
Campbell,  10  Exch.  332  ;  Stead  v.  Dumber, 
10  A.  &  E.  57;  2  P.  &  D.  447;  Marshall 
V.  Lynn,  6  M.  &  W.  109  ;  but  see  Clarke  v. 
]\foore,  1  Jon.  &  Lat.  723,  728,  729  ;  Fry,  ss. 
685,  690. 

(m)  Martin  v.  Pycroft,  2  De  G^  M.  &  G. 
785  ;  Dart  V.  &  P.  663,  666. 

(w)  Robinson  V.  Page,  3  Russ.  114;  Dart 
V.  &  P.  728. 
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requires  the  dissolution  of  such  contracts  to  be  in  writing,  it  should    Chap.  XXV. 
rather  seem  that  a  written  contract  concerning  the  sale  of  lands  may         ^'^^'   ' 
still  be  waived  and  abandoned  by  a  new  agreement  not  in  writing, 
and  so  as  to  prevent  either  party  from  recovering  on  the  contract 
which  was  in  writing  (o). 


(c)  Oral  Agreement  with  part  Performance. 
A  mere  oral  contract  or  agreement  for  a  lease  will  not  support  an  Oral  Agree- 
action  at  law  for  not  granting  or  not  accepting  such  lease  (/)),  nor  can  pa'r'tV^rform- 
a  suit  in  equity  for  a  specific   performance    thereof  be  maintained  ance. 
unless  there  has  been  a  sufficient  part  performance  of  the  contract  to 
take  it  out  of  the  operation  of  the  Statute  of  Frauds  (g).     The  prin- 
ciple upon  which  courts  of  equity  exercise  their  jurisdiction  in  decree- 
ing specific  performance  of  a  parol  agreement  accompanied  by  part 
performance,  is  the  fraud  and  injustice  which  would  result  from  allowing 
one  party  to  refuse  to  perform  his  part,  after  part  performance  by  the 
other  upon  the  faith  of  the  contract  (r).     The  doctrine  is  inapplicable 
to  actions  at  law  (s).     In  equity  the  acts  of  part  performance  must  be  What  Acts  of 
such  as  are  referable  to  the  contract  as  alleged,  and  consistent  with  ^^^^  ^^  H'^'^^ 
it  (t) ;  and  such  as   cannot  be   referred  to  any  other  title  than  the  sufficient, 
alleged  agreement,  nor  be  considered  done  with  any  other  view  or 
design  than  to  perform  it  (u).     Therefore  the  mere  possession  by  the 
tenant  is  not  sufficient,  because  that  may  be  referred  to  his  character 
as  tenant,  under  the  implied  tenancy  created   by  entry  (v).     So   the 
expenditure  by  the  tenant  of  monies  on  the  farm  in  the   ordinary 
course  of  husbandry,  is  no  part  performance  of  an  agreement  for  a 
lease,  but  attributable  to  his  implied  tenancy  (x).     So  where  a  tenant 
under  a  term  alleged  the  rebuilding  of  a  party-wall,  which  was  in  a 
ruinous  state  during  his  term,  as  part  performance  of  an  agreement  by 
his  landlord  to  grant  a  renewed  term :  it  was  held,  that  the  act  was 
equivocal,  as  it  might  have  been  done  by  him  as  well  in  respect  of  his 
title  under  the  old  term,  as  under  the  alleged  agreement  for  a  renewed 


(o)  Goss  V.  Lord  Nuge7it,  5  B.  &  Adol. 
64,  per  Lord  Denman,  C.  J.  But  see  Car- 
rington  v.  Roots,  2  M.  &  W.  248  ;  Reade  v. 
Lamb,  6  Exch.  130  ;  2  Low  M.  &  P.  67. 

(p)  29  Car.  2,  c.  3,  s.  4  ;  ante,  899; 
Kelli/,  app.,  Webster,  resp.,  12  C.  B.  283 ; 
Smart  v.  Harding,  15  C.  B.  652  ;  Hodgson  v, 
Johnson,  E.,  B.  &  E.  685  ;  5  Jur.  N.  S.  290  ; 
Lavery  v.  Turley,  6  H.  &  N.  239  ;  Forster 
\.  Rowland,  7  H.  &  N.  103  ;  30  L.  J.,  Exch. 
396. 

(?)  Fry,  ss.  383—407. 

(r)  Buckmaster  v.  Harrop,  7  Ves.  346  ; 
Mundy  v.  Joliffe,  5  Myl.  &  Cr.  177  ;  Oregon/ 
V.  JVilson,  2  Hare,  690  ;  Fry,  s.  388 ;  Dart 
V.  &  P.  658,  660. 

(s)  Hodgson  V.  Johnson,  E.,  B.  &  E.  685  ; 
5  Jur.   N.   S.    290  ;  Kelly,  app.,    Webster, 


resp.,  12  C.  B.  282;  Smart  v.  Harding,  15 
C.  B.  652. 

(t)  Fry,  s.  3S6i  Tomklnsonv.  Straight,  n 
C.  B.  697  ;  Faulkner  v.  Llewellyn,  31  L.  J., 
Chan.  549. 

(«)  Gunter  v.  Halsey,  Ambl.  586  ;  Ex 
parte  Hooper,  19  Ves.  479;  Fry,  s.  38?; 
Dart  V.  &  P.  657. 

{v)  Wills  V.  Stradling,  3  Ves.  378  ;  Mor- 
phett  V.  Jones,  1  Swans.  181  ;  Faulkner  v. 
Llewellyn,  31  L.  J.,  Chan.  549;  5  Vin.  Abr. 
323,  pi.  41  ;  but  see  Pain  v.  Coombs,  3  Sni. 
&  Giff.  449  ;  1  De  G.  &  J.  24;  3  Jur.  N.  S. 
307,  847  ;  Miller  v.  Finlay,  5  L,  T.,  N.  S. 
510,  Lord  Westbury,  C. 

(a:)  Brennan  v.  BMon,  2  Dru.  &  W.  349  ; 
Fry,  ss.  387,  402. 
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Chap.  XXV.   term  (y).     But  the  possession  of  a  tenant  after  the  expiration  of  his 
^^^'   '       lease,  under  an  agreement  for  a  renewed  lease,  has  been  held  a  suf- 
ficient part  performance  of  such  agreement  (z).     Where  an  agreement 
in  writing  for  a  three  years'  tenancy  reserved  to  the  tenant  the  option 
of  requiring  a  twenty-one  years'  lease  at  the  expiration  of  the  prior 
term,  V.  C.  Wirjram  appears  to   have  considered  that  the   tenant's 
verbal  notice  of  an  intention  to  take  the  new  lease,  accompanied  by 
retention  of  possession,  was  binding  upon  him  (a).     The  possession  of 
a  stranger  under  an  express  or  implied  agreement  for  a  lease,  is  a  suf- 
ficient part  performance  thereof  (Z»).     But  the  court  will  not  decree  a 
specific  performance,  although  possession  has  been  taken,  unless  the 
terms  of  the  contract  are  clearly  proved  (c) ;  nor  if  any  of  the  terms 
are  uncertain  {d).     The  laying  out  of  money,  provided  it  be  such  as 
would  be  likely  to  take  place  only  in  pursuance  of  such  a  contract  as 
that  alleged,  and  it  be  with  the  privity  of  the  other  party,  is  an  act  of 
part  performance ;  as  where  the  lessee  enters  and  builds,  or  causes 
expensive  alterations  to  be  made  (e).     The  laying  out  of  considerable 
sums  of  money  by  a  person  who  enters  under  an  agreement  for  a  long 
term,  is  rationally  to  be  referred  to  such  agreement,  rather  than  to  the 
mere  tenancy  at  will  to  be  implied  from  such  entry  (/).     After  such 
expenses  have  been  incurred  on  the  faith  of-a  lease  agreed  to  be  granted, 
it  would  be  fraudulent  and  inequitable  for  the  landlord  to  refuse  to  grant 
such  lease  {g) :  but  this  cannot  be  said  of  the  ordinary  expenditure  of 
a  tenant.     After  an  offer  had  been  made  by  a  plaintiff  to  take  a  lease 
of  a  farm  from  the  defendant,  a  draft  was  prepared  by  the  defendant's 
solicitors,  and  approved  of  by  the  plaintiff  with  some  alterations,  and 
was  afterwards  altered  by  the  defendant  himself,  and  left  by  him  with 
his  solicitors,  for  the  purpose  of  its  being  ascertained  whether  the 
plaintiff  would  agree  to  the  alterations.     On  their  submitting  it  to  him 
he  agreed  to  the  alterations,  but  no  agreement  was  signed.     A  part  of 
the  term  was,  that  the  plaintiff  should  execute  certain  repairs  before 
the  lease  was  granted.     The  plaintiff  was  put  into  possession  by  the 
direction  of  the  defendant's  solicitors,  and  executed  some  repairs : — 
held,  that  although  the  plaintiff  might  have  been  let  into  possession 
without  authority  from  the  defendant,  there  was  a  concluded  agree- 
ment for  a  lease  on  the  part  of  the  defendant,  and  a  sufficient  part 


(y)  Frame  v.  Daivson,  14  Ves.  386  ;  Lind- 
say V.  Lynch,  2  Sch.  &  Lef.  1. 

(%)  Dowell  V.  Dew,  1  You.  &  Coll.  C.  C, 
345  ;   Dart  V.  &  P.  dbG. 

(a)  Bealson  v.  Nidiohnn,  G  Jurist,  C20. 

(6)  Fry,  ss.  397—400  ;  Gregory  v.  Mig- 
hell,  18  Ves.  328;  Pain  v.  Coombs,  3  Sm.  & 
Giff.  449;  1  De  G.  &  J.  34,  46;  3  Jur. 
N.S.  307,  847. 

(c)  Mortal  V.Lyons,  8  Ir.  Ch.  R.  112. 

(d)  Reynolds  v.  Waring,  1  You.  346 ; 
Price  V.  Assheton,  1  Y.  &  C.  441. 


(e)  Wills  V.  Stradling,  3  Ves.  378;  Sa- 
vage V.  Foster,  5  Vin.  Abr.  524,  pi.  43 ; 
Stockley  v.  Stockhy,  IV.  &  B.  23  ;  Toole  v. 
Medlicott,  1  Ball  &  B.  393 ;  Sutherland  v. 
Briggs,  1  Hare,  26  ;  Mtindy  v.  Joliffe,  5  Myl. 
&  Cr.  167;  Surcome  v.  Pinniger,  3  De  G., 
M.  &  G.  571. 

(/)  Fry,  s.  402. 

{g)  Frame  v.  Dawson,  14  Ves.  386  ;  Lind- 
say V.  Lijnch,  2  Sch.  &  Lef.  1  ;  Dart  V.  &  P. 
C57. 
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performance  to  take  the  case  out  of  the  Statute  of  Frauds,  and  a  spe-    Chap,  XXV. 
cific  performance  was  decreed  (/t).     A.  agreed  to  grant  to  B.  a  lease 


of  a  pubHc -house,  if  he  could  obtain  a  retail  licence  to  sell  spirits  in 
it.  B.  entered  into  possession  of  the  premises,  and  a  licence  was 
afterwards  obtained,  but  only  on  the  verbal  undertaking  of  B.,  that 
"  no  exciseable  liquors  should  be  sold  for  consumption  on  the  pre- 
mises." B.  refused  to  execute  the  lease  when  tendered  to  him: — 
held,  that  a  bill  by  A.  for  specific  performance  of  the  agreement 
must  be  dismissed,  but  under  the  circumstances,  without  costs,  and 
without  prejudice  to  proceedings  at  law  (^).  Where  the  plaintiff  and 
the  defendant  entered  into  an  agreement,  that  when  a  certain  house 
belonging  to  the  plaintiff  should  be  completed  and  finished  fit  for 
habitation,  the  plaintiff  would  grant  to  the  defendant  a  lease  of  such 
house  for  twenty-one  years,  and  the  defendant  took  possession  before 
the  house  was  completed,  and  occupied  it  for  a  year;  but  refused  to 
pay  rent  or  execute  the  lease  until  the  house  should  be  completed  and 
finished  fit  for  habitation ;  whereupon  the  plaintiff  filed  a  bill  for  spe- 
cific performance,  and  moved  that  the  defendant  might  be  ordered  to 
pay  the  year's  rent  into  court ;  the  motion  was  refused  with  costs  {k). 
Of  course  the  oral  agreement  must  be  of  such  a  nature,  i.  e.  so  defi-  Oral  Agree- 
nite  and  unobjectionable,  that  if  it  had   been  in  writing,  and   duly  nient.»>"st  be 

J  '  _  n^  J    deliiute  and 

signed,  the  court  would  have  decreed  specific  performance  of  it  (/).  unobjection- 
And  there  must  be  sufficient  evidence  of  the  terms  of  such  agreement,  ^ 
and  of  the  acts  of  part  performance  thereof,  to  take  it  out  of  the 
operation  of  the  statute. 

(d)   There  must  he  a  complete  Contract. 

Whether  the  contract  be  proved  by  one  or  more  writings  (m),  or  by  There  must  be 
parol  evidence,  coupled  with  sufficient  acts  of  part  performance  {n),  ^  '^""'pi^'^  Con- 
there  must,  in  each  case,  be  a  complete  contract  (o).     An  escrow  or  Escrow. 
writing,  delivered  subject  to  a  condition  which  has  not  been  performed, 
is  not  sufficient  (p).     A  mere  proposal  or  offer  to  take  a  lease  does  An  unaccepted 
not,  before  acceptance  thereof,  constitute  a  complete  contract.     The  offe^Ts^no'^ 
acceptance,  to  be  operative,  must  be  unequivocal,  unconditional  and  Contract, 
without  variance  of  any  sort  between  it  and  the  proposal,  and  com-  ance'is  suffi-  ~ 
municated  to  the  other  party  within  a  reasonable  time  (5-).     The  pro-  cient. 
posal  or  offer  may  be  revoked  at  any  time  before  such  acceptance  (r) ;  K^evocation  of 

(h)  Shilliheer  v.  Jarvis,  8  De  G.,  M.  &  G.  Id.  986  ;   Millerslnp  v.  Brooks,  5  H,  &  N. 

79.  797;  27  L.  J.,  Exch.  369. 

(f)  Modlen\.SnowhaU,1  hM.^.?).\2Q0;  (q)  Fry,  ss.  167—175;    Warner  v.  Wil- 

10  W.  R.  24,  Lords  JJ.  Ungtoit,  3  Drew.  523  ;  25  L.  J.,  Chan.  662 ; 

(A:)  Faulkner  v.  Llewellyn,  31  L.  J.,  Ch.  Forster   v.   Rowland,   7   H.    &  N.   103  ;    30 

549.  L.  J.,  Exch.  396 ;  Baines  v  Woodfall,  6  C.  B., 

(0  Fry,   ss.  392—394;    Thynne  v.  Lord  N.  S.  657. 
G/en^ai/,  2  H.  L.  Cas.  158,  (r)    Ruutledge   v.    Grant,  4    Bing.    653; 

(m)  Ante,  902.  Head  v.  Diggon,  3  Man.  &  R.  97  ;  bilkes  v, 

(n)  Ante,  903.  Leonino,  4  C,  B.,  N.   S.  485,  503  ;    IVarner 

(o)  Dart  V,  &  P.  657,  v.  Willington,  3  Drew.  523  ;  25  L.  J.,  Chan. 

ip)   IVheute  V.  Hall,  17  Ves.  80;  Pym  v,  662. 
Campbell,  6  E.  &  B,  370 ;   Gudgen  v.  Besset, 
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Chap.  XXV. 
Sect.  1. 


Effect  of  ac- 
ceptance of 
Proposal. 


Counter-Pro- 
posal. 


No  Stamp  on  a 
mere  Counter- 
Proposal. 
After  a  Coun- 
ter-Proposal 
the  original 
Offer  cannot 
be  accepted. 


but  not  afterwards  (s).  Unless  the  proposal  or  offer  be  accepted 
pronij)tly,  a  revocation  thereof  may  be  implied ;  for,  in  the  absence 
of  any  special  stipulation  to  the  contrary,  it  is  always  subject  to  an 
im])lied  condition  that  it  be  accepted  within  a  reasonable  time,  i,  e. 
forthwith  (t).  An  unaccepted  offer  does  not  bind  the  land,  nor  the 
assignees  of  the  person  making-  the  offer,  on  his  becoming  a  bank- 
rupt (u).  So  long  as  a  proposal  or  offer  is  an  existing  one,  i.  e.  until 
it  has  been  accepted  or  revoked,  expressly  or  by  implication,  the 
other  party  may,  by  accepting  it  purely  and  simply,  without  any  ad- 
dition or  other  alteration  whatever,  make  it  an  agreement  (x) ;  unless, 
indeed,  by  the  terms  of  the  proposal,  an  agreement  or  contract  in 
writing  is  to  be  made(?/).  An  acceptance  of  a  proposal  or  offer, 
subject  to  any  new  term  or  other  variation,  amounts  only  to  a  counter- 
proposal, which  must  be  accepted  purely  and  simply  before  there  will 
be  any  complete  agreement  {z).  Where  the  proposal  or  offer  is  agreed 
to,  but  a  different  day  is  named  for  possession  to  be  given,  that  is  not 
sufficient  as  an  acceptance  (a).  Where  the  defendant  offered  terms 
for  a  lease,  and  the  plaintiff  accepted  those  terms  for  an  under-lease, 
held  no  contract  (5).  Where  the  terms  of  a  lease,  and  even  the  draft 
lease  itself,  were  agreed  to,  except  as  to  the  covenant  against  assign- 
ing without  licence,  held,  that  there  was  no  complete  contract  (c). 
Where  the  draft  lease  was  settled  and  approved  of  on  both  sides, 
subject  to  a  question  as  to  the  costs  of  the  counterpart,  and  by  whom 
it  should  be  engrossed,  held,  that  there  was  no  complete  contract  (d). 
But  the  acceptance  of  a  proposal  for  a  lease,  adding,  "  We  hope  to 
give  you  possession  at  half-quarter  day,"  has  been  held  sufficient,  the 
latter  words  having  no  legal  operation  (e),  A  mere  counter-proposal 
does  not  require  an  agreement  stamp  (/),  After  such  a  counter-pro- 
posal the  party  making  it  cannot  accept  the  first  proposal  so  as  thereby 
to  make  it  binding  as  an  agreement.  Therefore,  where  the  owner  of 
a  farm  offered  to  sell  it  to  A.  B.  for  1,000/.;  upon  which  A.  B. 
wrote  offering  950/.,  which  was  refused ;  and  then  A.  B.  signified  his 


(.9)  Bahes  V.  Woodfall,  6  C.  B.,  N.  S. 
657;   Cowle7j  v.  IVatts,  17  Jur.  172,  Rolls. 

(t)  Dunlop  V.  Higgins,  1  H.  L.  Gas.  381  ; 
Williams  v.  Williams,  17  Beav.  213  ;  Fry, 
s.  176. 

(m)  Meynell  v.  Surtees,  2  Sm.  &  Giff. 
101. 

(x)  Kennedy  v.  Lee,  3  Mer.  454  ;  Johnson 
V.  King,  2  Bing.  270  ;  Atlierstone  v.  Bostnck, 
2  M.  &  G.  511,  521  ;  Adams  v.  Lindsell,  I 
B.  &  A.  681  ;  Duncan  v.  Topliam,  8  C.  B. 
222  ;  Dunlop  v.  Higgins,  1  H.  L.  Cas.  381  ; 
Thornsbury  v,  Bovill,  1  You.  &  Coll.  C.  C. 
554  ;  Meynell  v.  Surtees,  1  Jur.  N.  S.  737. 

(t/)  Governor,  ^-c.  of  the  Poor  of  Kingston- 
upon-Hull  V.  Fetch,  10  Exch.  610;  24  L.  J., 
Exch.  23;  Boyd  v.  Hind,  25  L.  J.,  Exch. 
24G  ;  2  C.  B.,  ISI.  S.  77,  note  ;  London  Dock 
Co.  V.  Sinnott,  6  W.  R.  165,  Q.  B. 


(?)  Honeyman  v.  Marryatt,2\  Beav.  14; 
26  L.  J.,  Chan.  619;  6  H.  L.  Cas.  112; 
Routledge  v.  Grant,  4  Bing.  653  ;  Jordan  v. 
Norton,  4  M.  &  W.  155;  Hutchinson  v. 
Bowker,  5  M.  &  W.  535  ;  Hall  v.  Hall,  12 
Beav.  414  ;  Holland  v.  Eijre,  2  Sim.  &  Stu. 
194;  Chevelet/  v.  Fuller,  13  C.  B.  122  j 
Barker  v.  Allan,  5  H.  &  N.  61,  68.. 

(a)  Routledge  v.  Grant,  4  Bing.  653. 

(b)  Holland  v.  Eyre,  2  Sim.  &  Stu.  194. 

(c)  Lucas  V.  James,  7  Hare,  410. 

id)  Forster  v.  Rowland,  7  H,  &  N.  103  ; 
30  L.  J.,  Exch.  396. 

(e)  Clive  v.  Beaumont,  1  De  G.  &  S.  397; 
see  also  Johnson  v.  King,  2  Bing.  270;  Rout- 
ledge v.  Grant,  4  Bing.  653. 

(/)  Vollatis  v.  Fletcher,  1  Exch.  20  ; 
Moore  v.  Garwood,  4  Exch.  681  ;  Hudspeth 
v.  Yarnold,  9  C.  B.  625. 
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acceptance  of  the  original  offer : — held,  that  there  was  no  contract  Chap.  XXV. 
between  the  parties,  and  a  specific  performance  was  refused  {g).     It       ^^^"^^  l- 


not  unfrequently  happens  than  when  a  proposal  or  offer  is  made  a  Correspond- 
correspondence  takes   place  upon  the  subject,  and  it  is  sometimes  proposal, 
difficult  to  say  whether  the  result  of  such  correspondence  shows  a 
complete  contract  or  merely  a  series  of  unaccepted  proposals  and 
counter-proposals  (/t).     A  written  proposal  or  offer,  signed  hy  the  de-  A  signed  Pro- 
fendant  and  accepted  orally  by  the  plaintiff,  is  sutficient  to  satisfy  the  i,°g^after  U  has 
statute  (i).     But  a  written  proposal  or  offer,  signed  by  the  plaintiff,  been  accepted 
must  be  assented  to  in  writing  hy  the  defendant  to  bind  him  and  to 
satisfy  the  statute  {k).    The  acceptance  of  a  proposal  by  a  corporation 
must  generally  be  under  their  common  seal,  or  pursuant  to  the  ex- 
press provisions  of  some  act  of  parliament,  before  there  will  be  any 
contract  {I).     A  written  proposal  or  offer,  which  is  accepted  orally.  It  need  not  be 
need  not  be  stamped  as  an  agreement  (???).     But  it  is  otherwise  with  ^  ^""^^ 
respect  to  a  document  signed  by  one  party  only,  but  intended  either 
as  a  contract,  or  as  evidence  of  a  contract,  and  not  as  a  mere  pro- 
posal (n).      When  an  oral  proposal  is  accepted  in  writing,  such  ac-  ^  written  Ac- 

ceptanceofan 

ceptance  must  be  stamped  as  an  agreement  (o).  oral  Proposal 

There  is,  of  course,  no  binding  agreement  when  the  writing  appears  "J"®'  ^^, 
only  to  be  terms  agreed  on  as  a  basis  for  an  agreement,  and  not  the  if  Xerms 
agreement  itself  (p) ;  or  where  it  provides  that  any  of  the  terms  are  to  agreed  on  only 
be  afterwards  settled  (g) ;  or  where  there  appears  any  design  of  further  subject  toVur- 
negotiation  (r).  The  Court  of  Chancery  will  refuse  to  act  where  it  only  ^l^^""  ^^'^r^- 

^  ^   '  •'  •'    tions  or  Nego- 

rests  reasonably  doubtful  whether  what  passed  was  only  treaty,  let  the  tiations,  there 
progress  towards  the  confines  of  agreement  be  more  or  less(s).     But  ^^  "°    ontract.? 
the  mere  circumstance  that  a  more  formal  document  is  intended  to  be 
drawn  up,  is  not  sufficient  to  negative  a  complete  contract  (t).   There- 
fore correspondence  about  the  taking  of  a  house  was  held  to  con- 
stitute a  sufficient  agreement,  though  the  agent  of  the  lessor  accepted 

(g)  Hydev.  Wrench,  8  Beav.  334: -,4:  Jut.  D.   &  R.   582;    Edgar   v.  BlicJc,    1    Stark. 

1106.  464;    Vaughton   v.  Brine,  1  M.  &  G.  359; 

(/()  Honeijman  v.  Marryatt,  21  Beav.  14;  1    Scott  N.  R.  258;    FoUans  v.  Fletcher,  1 

26  L.  J.,  Chan.  619;   6   H.  L.  Cas.    112;  Exch.   20  ;   Hudspeth  v.  Yarnold,  9   C.  B. 

Ridgway  v.  Wharton,  6  H.  L.  Cas.  238  ;  27  625  ;  Smith   v.  l^eale,  2   C.   B.,  N.  S.   79, 

L.  J.,    Chan.  46  ;   Skinner  v.  M'Dowall,  2  Crowder,  J. 

De  G.  &  S.  265  ;  Richards  v.   Hayward,  2  (n)   Chanter  v.  Dickenson,  5  M.  &  G.  253  ; 

M.  &   G.  574;   Atherstone  v.   Bostock,  Id.  2  Dowl.  N.  S.   838;   Hegarty  v.  Milne,  14 

511  ;  Skelton  v.   Cole,  1  De   G.  &   J.   587  ;  C.  B.  627. 

Barker  v.  Allan,  5  H.  &  N.  61  ;    Gilkes  v.  (o)  Atherstone  v.  Bostock,  2  M.  &  G.  511  ; 

Leonino,  4    C-    B.,  N.    S.   485;    Thomas  v.  Chanter  v.   Dickenson,   5    M.  &  G.  253;  2 

Blackman,!  Coll.  C.  C.   301;  Felthotm  v.  Dowl.  N.  S.  838;  He^arij/ v.  il/i/ne,  14  C.  B. 

Bindley,  11  C.  B.,  N.  S.  869.  627. 

(J)  Boys  V.  Ayerst,  6  Madd.  316  ;    War-  (p)  Frost  v.  Moulton,  21  Beav.  496  ;  Fry, 

ner  v.  Willington,  3  Drew.   523;  25  L.  J.,  s.  342. 

Chan.  662  ;  Smith  v.  Ncale,  2  C.  B.,  N.  S.  (q)    Wood  v.  Midgley,  5  De  G.,  M.  &  G. 

67,  88;  Barker  v.  Allan,  5    H.  &   N.  61  ;  41  ;   Honei/man  v.  Marri/ntt,  21   Beav.  14; 

Fry,  ss.  181,  182.  26  L.  J.,  Chan.  619;  6  H.  L.  Cas.  112. 

(k)  lhid.;Felthousev.  Bindley,  U  C.  B.,  (r)    Taivney    v.   Crowther,  3    Bro.   C.  C, 

N.  S.  869.  318  ;  Stratford  v.  Bosworth,  2  V.  &  B.  341. 

(l)  London  Docks  Co.  v.  Sinnott,  6  W.  R.  (s)  Huddlestone  v.  Briscoe,  11  Ves.  592  ; 

165.  Fry,  s.  343. 

(m)  Drant  v.  Brown,  3  B.  &  C.  G65;  5  (t)  Fry,  s.  344. 
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Chap.  XXV.  tile  offer  thus  :  — "  These  terms  I  have  submitted  to  Mrs.  S.,  and  I  am 
^^^''''  ^'  authorized  to  say  they  are  accepted,  and  that  her  soHcitor  will  draw 
up  a  proper  agreement  for  signature,  which  I  will  forward  to  you"  (u). 
There  are  numerous  cases  in  which  written  instruments  have  been 
held  to  amount  to  actual  demises,  notwithstanding  a  stipulation  for  a 
more  formal  lease  to  be  afterwards  prepared  (x).  The  question  in 
cases  of  this  sort  is,  whether  the  writing  was  intended  to  operate  as  a 
binding  contract  until  a  more  formal  one  should  be  signed  (?/). 

(e)   What  complete  Contracts  will,  or  will  not,  he  specifically  enforced. 

The  Agree-  The  agreement  must  not  only  be  complete  as  a  contract  {z),  and 

definite  and       provcd  by  a  writing  or  writings  sufficient  to  satisfy  the  Statute  of 
unobjection-      Frauds  {a),  or  by  parol  evidence,  coupled  with   sufficient  part  per- 

able  in  certain  i-  pi  ik      ^  •  iir 

respects.  lormance  to  take  it  out  oi  the  statute  (6);   but  it  must  also  be  oi  so 

definite  and  specific  a  nature,  and  unobjectionable  in  other  respects, 
that  the  court  will  decree  a  performance  of  it.  The  constant  doctrine 
of  courts  of  equity  is,  that  it  is  in  their  discretion  whether  they  will 
decree  a  specific  performance  or  leave  the  plaintiff  to  his  remedy  at 
law  (c).  Under  the  Chancery  Amendment  Act,  1858  (tZ),  they  may, 
if  they  think  fit,  award  damages  instead  of  a  specific  performance. 
They  exercise  a  discretion,  and  will  not  exert  their  authority  by  a 
decree  for  specific  performance,  if  by  so  doing  an  injustice  will  be 
done  (e).  Therefore,  if  an  agreement'  be  otherwise  than  certain,  fair 
and  just  in  all  its  parts,  they  will  not  decree  a  specific  performance  (/). 
A  tenant  under  an  agreement  to  take  a  lease  of  a  new  house  for  a 
long  term  at  a  large  rent,  will  not  be  compelled  to  accept  such  lease, 
if  the  house,  upon  a  competent  survey,  is  found  to  be  so  defective, 
and  finished  in  such  a  manner  that  it  is  likely  to  subject  the  tenant, 
under  the  covenant  to  repair,  to  an  unusually  large  annual  outlay  to 
maintain  it(^).  Nevertheless  such  discretion  is  exercised  according 
to  fixed  and  settled  rules,  and  mere  inadequacy  of  consideration, 
unless  it  be  so  gross  as  to  amount  to  evidence  of  fraud,  is  not  a  ground 
for  exercising  such  discretion  by  refusing  a  specific  performance  (li). 
Thus,  where  the  defendant  agreed  to  purchase  leasehold  property  at  a 
valuation  to  be  made  by  A.  B.,  who  made  a  very  high  and  apparently 
exorbitant  valuation,  viz.  at  thirty  years'  purchase  for  a  mere  leasehold, 

(u)  Skinner  v.  M'Dowall,  2  De  G.  &  S.  (c)  Joynes  v.  Statham,  3  Atk.  389  ;  Dart 

265.  V.  &  P.  630. 

{x)  Poole  V.  Benlley,  12  East,  168  ;   Doe  (d)  21  &  22  Vict.  c.  27,  s.  2  ;  ante,  895. 

d.  Philip  V.  Benjamin,  9  A.  &  E.  644  ;    1  P.  (e)  Powell  v.  Llojjd,  2  Y.  &  J.  372. 

&  D.  440.  (/)  Buxtonx.  Lister,  3  Atk.  386. 

(?/)  Ridgway  v.  Wharton,  6  H.  L.  Cas.  (g)   Tildesley  v,  Clarkson,  31  L.  J.,  Chan. 

238  ;  27  L.  J.,  Chan.  46.  362. 

(z)  Ante,  905.  {h)  Haywood  v.  Cope,  25  Beav.  140,  151 ; 

(a)   Ante,  899.  Callingham  v.  Callingham,  8  CI.  &  Fin.  374; 

(i)  Ante,  903.  Fry,  Ciiap.  VII. 
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but  there  did  not  appear  to  be  any  "  fraud,  mistake  or  miscarriage,"   Chap.  XXV. 
the  court  decreed  a  specific  performance,  with  costs  (i).  ^^^'   ' 


If  the  plaintiff  induced  the  defendant  to  enter  into  a  disadvan-  Misrepresen- 
tageous  contract  by  misrepresentations  and  deceit,  his  bill  for  a  spe-  Deceit.'^" 
cific  performance  will  be  dismissed  wdth  costs  (A).  But  where  a 
house  was  described  as  substantial  and  convenient,  and  having  five 
bed-rooms :  held,  in  a  suit  for  specific  performance,  that  there  was  no 
misdescription,  although  the  house  was  out  of  repair,  and  the  wall  in 
some  places  only  half-brick  thick,  and  some  of  the  bed -rooms  ex- 
tremely small  minor  rooms  without  fire-place  (Z) ;  so  where  a  house 
agreed  to  be  sold  turns  out  to  be  very  unsafe,  and  built  out  of  the 
perpendicular  (w).  But  a  tenant  under  an  agreement  to  take  a  lease 
of  a  new  house  is  not  bound  to  accept  it,  if  the  house,  upon  a  com- 
petent survey,  is  found  defective,  and  finished  in  such  a  manner  that 
it  is  likely  to  subject  the  tenant,  under  the  covenant  to  repair,  to  an 
unusually  large  annual  outlay  to  maintain  it  {n).  The  mere  existence 
of  circumstances  at  the  date  of  the  contract  which  might  easily  have 
led  to  fraud,  and  the  want  of  any  professional  adviser  on  the  part  of 
the  defendant,  have  been  held  insufficient  to  negative  the  right  to  spe- 
cific performance,  no  fraud  being  shown  (o).  A  misrepresentation  of  Not  of  matter 
matter  of  law  is  insufficient.  Therefore  where  A.,  who  was  under  an  °  ^^' 
agreement  to  take  the  lease  of  a  house  containing  "  all  usual  cove- 
nants," agreed  to  assign  all  his  interest  to  B.  and  forwarded  him  a 
copy  of  the  original  agreement,  and  afterwards,  in  answer  to  inquiries 
by  B.,  stated  that  the  lessee  would  not  have  to  do  substantial  repairs  : 
upon  a  bill  filed  by  A.  for  a  specific  performance,  held,  that  A.'s  state- 
ment was  a  misrepresentation  of  matter  of  law,  and  that  he  would 
not  be  bound  or  prejudiced  by  it(p). 

A  specific  performance  will  not  be  decreed  at  the  instance  of  a  Concealment 
person  who  has  obtamed  an  advantageous  agreement  for  a  renewed  p  ^ts'^"^^ 
lease  for  lives,  by  knowingly  concealing  an  important  fact,  viz.,  that 
the  last  life  named  in  the  lease  was  then  in  extremis,  of  which  he  well 
knew  that  the  lessor  was  then  ignorant  (5').  So  where  the  plaintiff 
held  part  of  the  premises  as  lessee  only,  under  onerous  covenants,  but 
concealed  that  fact  and  represented  himself  to  be  owner  in  fee(r). 
So  where  the  vendor  of  leaseholds  had  received  a  notice  of  re-entry 
in  default  of  the  premises  being  repaired  as  therein  mentioned,  but 

(i)   Collier  v.  Mason,  25  E-av.  200.  3(32,  Rolls. 

(/c)  Dart  V.   &    P.   675;    milingham  v.  (0)  Lightfoot  v.  Hercm,   3  Y.  &  C.  586; 

Joyce,  3  Ves.  168  ;   Clermont  v.  Tasburf;h,  I  Dart  V.  &  P.  666. 

Jac.  &  W.  112;    Cadman  v.  Horner,  18  Ves.  (p)  Kendall  v.   Hill,  6   Jiir.    N.   S.   968, 

10;   O'Herliluj  v.    Hedges,    1    Sch.   &   Lef.  Rolls;  Great  Western  Raiiuay  Co.  \.  Crip/ts, 

123;  Flight  V.  Booth,  1  Biiig.    N.  C.  370;  5  Hare,  91 . 

nidesleij  V.  Clarkson,  31  L.  J.,  Chan.  362.  iq)   Ellard  v.  Lord  Llandnff,  1  Ball  &  B. 

(/)  Johnson  v.  Smart,  2  Giff.  151.  241  ;   Fry,  ss.  242,  461—464. 

(m)  Cook  V.  Waugh,  8  W.  R.  458  ;  6  Jur.  (?•)  Baskcomb  v.  Phillips,  29  L.  J.,  Cliaii. 

N.  S.  596.  380  ;  6  Jur.  N.  S.  363. 

(«^   Tildeslcji  V.  Clarkson,  31  L.  J.,  Chan. 
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CiiAr.  XXV. 

Sect.  1. 


Public  Nui- 
sance affecting 
the  Property. 


Illegal  Con- 
tract. 


Contract  ultra 
vires. 

Plaintiff  no 

sufficient 

Title. 


Unreasonable 
hardship. 


concealed  such  notice  from  the  purchaser,  who,  however,  knew  the 
state  of  the  premises  (s).  So  where  the  vendor  conceals  from  the 
purchaser  that  the  property  is  liable  to  be  taken  under  the  powers  of 
a  recent  railway  act(0-  So  where,  on  an  agreement  for  sale  of  the 
lease  of  a  colliery  for  8,000/.  in  paid-up  shares,  there  was  a  private 
arrangement  with  the  plaintiff,  not  communicated  to  the  shareholders, 
that  2,500/.  of  these  should  be  given  as  a  bonus  to  the  directors,  spe- 
cific performance  was  refused  (u).  Where  a  stipulation  is  omitted 
from  the  written  agreement,  upon  the  supposition  that  it  is  illegal  (ar), 
or  where  a  party  having  bargained  for  the  insertion  of  a  particular 
term,  knowingly,  and  without  being  fraudulently  induced  thereto, 
executes  an  agreement  from  which  it  is  omitted  (y),  equity  will  hold 
the  omission  binding. 

The  existence  of  a  public  nuisance  in  the  immediate  neighbourhood 
of  a  house  agreed  to  be  taken  as  a  residence,  and  rendering  it  unfit 
for  that  purpose,  its  existence,  however,  being  unknown  to  either 
party,  although  easily  ascertainable  by  the  lessor,  seems  to  afford  no 
defence  to  his  suit  for  a  specific  performance,  although  it  will  induce 
the  court  to  try  the  case  strictly  (2:).  .If  the  agreement  is  illegal  the 
court  will  not  decree  a  specific  performance  («).  But  the  agreement 
must  be  legal  or  illegal,  and  it  is  not  within  the  discretion  of  the  court 
to  refuse  specific  performance  because  an  agreement  savours  of  ille- 
gality ;  it  must  be  shown  to  be  illegal  (b).  So  if  it  be  made  ultra  vires 
on  behalf  of  a  company  (c).  If  a  party  agrees  to  let  an  estate,  and 
files  a  bill  for  the  specific  performance  of  the  agreement,  it  will  be 
dismissed  with  costs,  if,  in  the  course  of  the  suit,  it  should  appear  that 
the  intended  lessor  had  a  defective  title,  even  though  the  objections 
on  which  the  refusal  to  take  the  lease  was  grounded  were  frivolous 
and  untenable  {d).  Where  a  decree  for  specific  performance  would 
impose  serious  and  unreasonable  hardship  on  the  defendant  the  court 
will  sometimes  refuse  to  interfere,  and  leave  the  plaintiff  to  his  remedy 
at  law,  or  only  award  him  damages  pursuant  to  21  &  22  Vict.  c.  27, 
s.  2  (e) ;  but  much  depends  on  the  nature  of  the  hardship,  and  when 
and  how  it  arose  (/).  Any  such  hardship  which  arises  subsequently 
to,  or  independently  of,  the  contract  will  not  be  taken  into  considera- 


(.?)  Stevens  v,  Adamson,  2  Stark.  422. 

(0  Ballard  v.  Watj,  1  M.  &  W.  520  \  Fry, 
s.  567. 

(m)  Maxwell  v.  Port  Tenant,  ^c.  Co.,  24; 
Beav.  495. 

(x)  Lord  Irnham  V.  Child,  1  Bro.  C.  C.  92  ; 
6  Ves.  332 ;  Sug.  V.  &  P.  186  ;  Dart  V.  & 
P.  668. 

(y)  Slielburne  v.  hicluquin,  1  Bro.  C.  C. 
350 ;  Jackson  v.  Catur,  5  Ves.  688  ;  Rich  v. 
Jackson,  4  Bro.  C.  C.  514,  518;  Dart  V.  & 
P.  668. 

{z)  Lucas  V.  James,  7  Hare,  410,  418; 


Dart  V.  &  P.  681,  695. 

(a)  Fry,  Chap.  IX.  ;  Dart  V.  &  P.  671 ; 
Dr.  BeUesworlh  v.  Dean  and  C.  of  St.  Paul's, 
Select  Cns.  Ch.  Gij  ;  Fry,  s.  9. 

{b)  Aubin  V.  Holt,  2  Kay  &  J.  70,  Wood, 
V.  C. 

(c)  Fry,  Cliap.  X. 

{d)  Baskcomb  V.  Phillips,  29  L.  J.,  Chan. 
380. 

(e)  Ante,  895. 

(/)  Costisran  V.  Hastier,  1  Sch.  &  Lef. 
166;   Fry,  Chap.  VI. 
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tion  {g).     The  accidental  destruction  by  fire  or  tempest  of  any  of  the  Chap.  XXV. 

property  agreed  to  be  demised  would  afford  no  defence  to  a  bill  for  ^^^'    — 

specific  performance  (A).     Where  the  intended  tenant  knowing  that 
the  premises  were  greatly  out  of  repair,  stipulated  for  certain  specific 
repairs,  which  were  done  accordingly,  and  he  took  possession  after 
being  warned  that  much  more  expensive  repairs  were  required,  and 
it  turned  out  on  a  subsequent  examination  that  it  was  necessary  to 
take  down  and  rebuild  a  wall  at  great  expense,  specific  performance 
was  decreed  (i).     Where  trustees  have  inadvertently  entered  into  a  Breach  of 
contract  to  grant  or  to  renew  a  lease,  in  excess   of  their  power,  and 
which  if  performed  would  amount  to  a  breach  of  trust,  specific  per- 
formance will  not  be  decreed  {j ).     One  of  two  executors  erroneously 
believing  that  he   was   acting  with  the   authority  of  the  other,  con- 
tracted to  sell  a  leasehold  house,  part  of  the  testator's  estate :  held, 
that  the  purchaser  could  not  enforce  a  specific  performance ;  and  it 
seems  doubtful  whether  he  could  have  done  so  if  the  executor  had 
been  under  no   misapprehension  {k).     A   contract  for   a  lease  by   a 
mortgagor  cannot   be  enforced   by  him  unless  he  procure  a  recon- 
veyance of  the  mortgage,  or  procure  the  mortgagee  to  join  in  or  con- 
firm the  lease  (l).     The  possibility  of  a  forfeiture  being  incurred  if  Forfeiture, 
the  intended  lessor  perform  his  agreement  is  no  defence  to  a  suit  for 
specific   performance  (m).     But  where   a  lessee  sold   certain  lots  of 
building  ground,  and  agreed  to  make  a  road,  which  it  was  afterwards 
found  he  could  not  do  without  incurring  the  risk  of  forfeiting  a  piece 
of  leasehold  land  through  which  it  was  to  pass,  or  of  being  sued  by 
the  lessor,  the  court,  granting  the  purchaser  specific  performance  of 
the  agreement  for  sale,  refused  to  enforce  the  stipulation,  but  gave 
him  compensation  as  to  that  {n).     Where  a  tenant  for  life  contracts  to 
grant  a  lease  for  a  longer  period  than  he  has  power  to  grant,  the 
court  will  decree  him  to  grant  such  lease  as  he  is  able  to  make  (o),  with 
compensation  for  the  residue  of  the  agreed  term  {p).     If  a  copyholder 
were  to  agree  to  grant  a  lease  for  a  longer  term  than  the  custom  al- 
lowed, he  would,  it  seems,  be  compelled  to  effectuate  his  contract  in 


{g)  Evans  v.  Wahhe,  2  Sch.  &  Lef.  419  ; 
Revell  V.  Hussey,  2  Ball  &  B.  280  ;  Lawder  v. 
Blackford,  Beat.  522 ;  Fry,  s.  255  ;  Helling 
V.  Lumley,  3  De  G.  &  J.  493. 

(/j)  Dart  V.  &  P.  166,  681. 

(i)  Cook  V.  Waugh,  2  GifF.  201 ;  6  Jur. 
N.  S.  596  ;   8  W.  R.  458. 

(_/)  Byron  v.  Acton,  1  Bro.  P.  C.  186  ; 
Hartnell  v.  Yielding,  2  Sch.  &  Lef.  549 ; 
Bellringer  v.  Blagrave,  1  De  G.  &  S.  63  ; 
Haywood  v.  Cope,  25  Beav.  153  ;  Fry,  s. 
247;  Dart  V.  &  P.  640(r). 

(k)  Sneesby  v.  Thorne,  7  De  G.,  M.  &  G. 
399. 


(/)  Costigan  v.  Hastier,  1  Sch.  &  Lef. 
160. 

(m)  Helling  v.  Lumley,  3  De  G.  &  J. 
493. 

(n)  Peacock  v.  Penson,  11  Beav.  355  ;  Hel- 
ling V.  Lumley,  3  De  G.  &  J.  493;  Fry,  s. 
261. 

(o)  Now  see  19  &  20  Vict.  c.  120,  s.  32; 
ante,  5. 

(p)  Cleaton  v.  Gower,  Finch,  164;  Dale 
V.  Lister,  cited  16  Vesev,  7  ;  Hanbnry  v. 
Litchfield,  2  Myl.  &  K.  629  ;  Fry,  s.  299  ; 
Dart  V.  &  P.  682,  683,  685;  Painter  v. 
Newby,  11  Hare,  20;  21  &  22  Vict.  c.  27, 
s.  2 ;  ante,  895. 
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Chap,  XXV. 
Sect.  1. 

Impossibility. 

Fraud  —  Sur- 
prise— Mis- 
take. 

No  Decree  of 
specific  Per- 
formance witli 
a  variation  ia 
favor  of 
Plaintiff. 


Otherwise  at 
the  instance  of 
Defendant. 


Where  any- 
thing remains 
to  be  fixed  or 


substance,  by  from  time  to  time  executing  leases  for  such  terms  as  he 
could,  till  he  had  made  up  the  term  contracted  for  (y).  The  court 
never  decrees  performance  of  that  which  is  impossible  to  be  done  (r). 

The  contract  must  not  only  be  legal,  but  it  must  not  be  hard  or  un- 
reasonable (s) ;  it  must  be  free  from  fraud  and  surprise  (t)  and  from 
mistake  (?<)•  But  a  mistake  of  law  is  not  sufficient  {v),  nor  a  mistake 
as  to  the  legal  consequences  of  an  act  (x).  If  the  written  contract 
omits  any  material  term,  or  inaccurately  expresses  the  real  intentions 
of  the  parties,  the  court  will  not  enforce  it,  with  a  variation  to  correct 
the  mistake,  at  the  instance  of  the  party  in  whose  favor  such  cor- 
rection would  operate  (?/).  Thus,  where  a  person  has  contracted  for 
the  assionraent  of  a  lease  he  will  not  be  decreed  to  take  the  assien- 
ment  of  an  underlease  even  with  compensation  (z).  If  he  has  con- 
tracted for  an  estate  in  possession,  he  will  not  be  decreed  to  take  a 
reversionary  lease  with  compensation  (a).  If  he  has  contracted  for  a 
specific  term,  ex.  gr.  sixteen  years,  he  will  not  be  decreed  to  take  a 
considerably  less  term,  ex.  gr.  six  years,  with  compensation  (Z*).  On  the 
other  hand,  if  the  opposite  party  files  the  bill  the  court  will  not  decree  a 
specific  performance  unless  he  submit  to  such  alterations  or  compensa- 
tion as  the  court  thinks  ought  to  be  made  upon  a  consideration  of  the 
parol  evidence  (c).  Where  a  plaintiff  alleges  a  written  agreement  with 
a  parol  variation  in  favor  of  the  defendant,  and  offers  to  perform  the 
agreement  with  the  variation,  the  court  will  enforce  specific  performance, 
although  the  defendant  insists  on  the  statute  {d) ;  where  the  defendant 
relies  on  a  parol  variation  of  a  written  contract,  as  a  defence,  he  must 
prove  such  part  performance  of  the  agreement  as  altered  as  would  induce 
the  court  to  enforce  it  as  an  original  independent  agreement  {e).  If  the 
amount  of  premium  or  rent  to  be  paid,  or  any  other  material  point  is 


(7)  Paxton  V.  Newton,  2  Sm.  &  Giff.  437; 
Fry,  s.  (369. 

(»■)  Green  v.  Smith,  1  Atk.  572. 

(s)  Tildesley  v.  Clarkson,  31  L.  J,,  Chan. 
3ti2. 

(0  Fry,  s.  475  ;   Dart  V.  &  P.  674. 

(h)  Fry,  Chap.  XIV.;  DartV.cS:  P.  665, 
674  ;  Wood  V.  Scarth,  2  Kay  &  J.  33  ;  Brown 
V.  Mafquis  of  Sligo,  10  Ir.  Ch.  Rep.  1. 

(v)  Fry,  s.  508;  Cioombe  v.  Lediard,  2 
Myl.  &  K.  251. 

(x)   Great  Western  Railway  Co.  v.  Cripps, 

5  Hare,  91. 

(y)  Fry,  ss.  519-535;  Dart  V.  &  P.  663, 
689;  Rich  v.  Jackson,  2  Bro.  C.  C.  5J4;  6 
Ves.  334  ;  Roberts  v.  Collins,  7  Ves.  130, 
133  ;  Woolam  v.  Ilvarn,  7  Ves.  211  ;  Winch 
V.  Winchester,  1  V.  &  B.  375,  378;  Higgin- 
son  V.  Cloives,  15  Ves.  516,  523  ;  Clinan  v. 
Cooke,  1  Sell.  &  Lef.  22,  38  ;  Manser  v. 
Back,  6  Hare,  447  ;  Squire  v.  Campbell,  1 
Myl.  &  Cr.  480  ;  Emmett  v.  Dewhurst,  3  M. 

6  G.  587  ;   Davies  v.  Fitlon,  2  Dru.  &  W. 


225  ;   Nurse  v.  Lord  Seymour,  13  Beav.  254. 

(z)  Madeley  v.  Booth,  2  DeG.  &  S.  718; 
Darlington  v.  Hamilton,  1  Kay,  550  ;  War- 
ren V.  Richardson,  You.  1  ;  Fry,  ss.  803, 
858  ;  Jnon.,  Sug.  V.  &  P.  342  ;  Dart  V.  & 
P.  90,  689. 

{a  I  Lincham  v.  Cotter,  7  Ir.  Eq.  176; 
Sug.'  V.  &  P.  346;   Dart  V.  &  P.  689. 

(b)  Long  V.  Fletcher,  2  Eq.  Gas.  Abr.  5; 
Dart  V.  &  P.  690. 

(c)  Joynes  v.  Statham,  3  Atk.  388;  Bar- 
nard V.  Cave,  26  Beav.  253  ;  Clarke  v. 
Moore,  1  Jon.  &  Lat.  723  ;  Browne  v.  Mar- 
quis of  Sligo,  10  Ir.  Ch.  R.  1  ;  The  London 
and  Birmiiigliam  Railway  Co.  v.  Winter,  Cr, 
&  Ph.  57,  62  ;  Fry,  s.  4C3;  Dart  V.  &  P. 
664,  669,  686. 

id)  Martin  v.  Py croft,  2  De  G.,  M.  &  G. 
785 ;   Dart  V.  &  P.  663,  mQ. 

(e)  Legal  v.  Miller,  2  Ves.  299  ;.  Price  v. 
Dyer,  17  Ves.  356,  364;  Robinson  v.  Page, 
3  Huss.  121 ;  Sug.  V,  &  P,  170;  Dart  V. 
&  P,  669, 
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by  the  agreement  left  to  be  determined  by  third  persons,  ex.  gr.,  arbi-   Chap.  xxv. 

trators  or  surveyors,  and  that  has  not    been  done  before  suit,   the '   ' — 

court  will  not  decree  specific  performance,  having  no  power  to  com-  x^,*Jrj*^pe^j.sons 
pel  such  third  persons  to  perform  their  duty.     It  therefore  treats  the  over  whom  the 
contract  as  too  imperfect  to  be  specially  enforced  (/).     But  after  such  control. 
matter  has  been  so  determined  the  contract  may  be  enforced  by  decree 
even  where  the  sum  fixed  appears  to  be  exorbitant,  no  fraud,  mistake 
or  miscarriage  being  proved  {g).     B.  agreed  to  grant  a  lease  to  W.  as 
soon  as  W.  should  have  built  a  house  with  the  necessary  outbuildings 
on  the  land,  of  the  value  of  1,400/.  at  the  least,  "  according  to  a  plan 
to  be  submitted  to  and  approved  by  B."     W.  agreed  to  build  such 
house  and  take  the  lease  ;  no  plan  was  submitted  to  or  approved  by 
B.,  but  he  was  ready  and  willing  to  approve  of  any  reasonable  plan  ; 
under  such  circumstances,  a  bill  filed  by  B,  for  a  specific  performance 
was  dismissed,  with  costs  (/O-     If  a  contract  for  a  lease  be  made  con-  When  Contract 
ditional  on  the  lessor's  ability  to  grant  it,  a  bill   for  a  specific  per-  Lessor's 
formance  cannot  be  supported  without  proof  of  the  lessor's  ability ;  ability. 
or  that  he  has  received  part  of  the  agreed  premium,  and  interest  on 
the  balance,  and  so   in  effect  estopped  himself  from  relying  on  the 
condition  (i).     On  the  other  hand,  if  a  party  agrees  to  let  an  estate  Where  in- 
and  files  a  bill  for  the  specific  performance  of  the  agreement,  it  will  [fa"/,^^  s^ffi^."^ 
be  dismissed  with  costs,  if,  in  the  course  of  the  suit,  it  should  appear  cient  Title, 
that  the  intended  lessor  had  a  defective  title ;  even  though  the  ob- 
jections, on  which  the  refusal  to  take  the  lease  was  grounded,  were 
frivolous  and  untenable  {h).     An  agreement  to  take  a  lease  of  a  house,  Or  too  imcer- 
if  put  into   thorough  repair,  and  the    drawing-room    "  handsomely 
decorated  according  to  the  present  style,"  is  too  uncertain  to  be  en- 
forced by  a  decree  for  a  specific  performance  (/).     But  where  terms 
for  letting  farms  provided  that  all  materials  required  for  buildings  pro- 
posed to  be  built,  or  that  might  thereafter  be  built,  should  be  led  at 
the  expense  of  the  tenant ;  that  the  landlord  should  drain,  the  tenant 
leading  tiles ;  that  gates,  buildings,  "  &c."  should  be  left  in  repair  by 
the  tenant,  the  landlord  finding  new  gates  when  required ;  the  land- 
lord reserved  to  himself  all  customary  rights  and  reservations,  such  as 
liberty  to  cut  and  plant  timber,  search  for  and  work  mines  or  minerals, 
"  (kc,"  allowing  the  tenant  for  any  reasonable  damages : — held,  that 
these  stipulations  did  not  render  the  agreement  uncertain,  so  as  to  be 
incapable  of  being  enforced  specifically  {m). 

(/)  Milnes  v.  Grey,  14  Ves.  450;  Darhy  (k)  Baskcomb  v.  Phillips,  29  L.  J.,  Chan. 

V.  Whittaker,  4  Drew.  134;    Titlett  v.  The  380. 

Charing  Cross  Bridge  Co.,  26  Beav.  419  ;  28  (/)    Taylor  v.  Partington,  7  De  G.,  M.  Si 

L.  J.,  Chan.  863 ;   Fry,  ss.  215,  216,  218.  G.  328  ;  and  see  Jefferys  v.  Stephens,  6  Jur. 

{g)   Collier  V.  Mason,  25  Beav.  200  ;  Ormes  N.  S.  947  ;  8  W.  R.  427,  Rolls  ;   Norris  v. 

V.  Beadel,  2  Giff.   166  ;   30  L.  J.,  Chan.  1 ;  Jackson,  1  Johns.  &  H.  319  ;  7  Jur.  N.  S. 

Dart  V.  &  P.  699.  540. 

(h)  Brace  v.  Wehnert,  25  Beav.  348.  (ot)  Parker  v.  Taswell,2  De  G.  &  J.  559; 

(J)  Abbot  V.  Blair,  8  W.  R.  672  ;  Bauman  27  L.  J.,  Chan.  812  ;  4  Jur.  N.  S.  1006. 
V.  Matthews,  4  L.T.,  N.  S,  783,  Lord  Chan. 
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Chap.  XXV. 
Sect. 1. 


Not  oi  part  of 
a  Contract. 

Exceptions. 


The  court  will  not  enforce  the  specific  performance  of  common 
Imsbandry  covenants  (/i),  nor  of  a  covenant  to   repair  (o),  nor  of  a 
Common  Cove.  (.Qvenant  to  lay  out  a  certain  sum  in  building  (»).     And  it  seems  to 

nants  to  cul-  ■'  7  . 

tivate  or  repair,  be  now  clearly  settled  that,  subject  to  certain  exceptions,  the  court 
will  not  interfere  in  cases  of  contracts  to  build  or  repair,  because  such 
contracts  are  generally  too  uncertain  for  the  court  to  carry  them 
out,  and  the  work  is  generally  to  be  done  under  the  superintendence 
and  directions  of  architects  or  surveyors;  specific  performance  is 
decreed  only  where  the  plaintiff  wants  the  thing  in  specie,  and  cannot 
have  it  in  any  other  way  {q). 

The  court  will  not  decree  specific  performance  of  part  of  a  con- 
tract (r),  unless  the  residue  has  been  already  performed  (s),  or  the  un- 
performed part  is  separable  and  divisible  from  the  rest,  and  does  of 
itself  form  a  complete  contract.  Thus  where  the  owner  of  a  plot  of 
ground  agreed  to  grant  a  lease  of  it  to  A.  as  soon  as  the  latter  had 
erected  a  villa  thereon;  but  it  was  stipulated  that  if  A.  should  not 
perform  the  agreement  on  his  part,  the  agreement  for  a  lease  was  to 
be  void,  and  that  the  owner  might  re-enter  :  A.  was  to  insure  in  a 
particular  way,  and  he  was  to  have  the  option  of  purchasing  the  fee 
within  two  years,  upon  certain  terms.  A,  erected  the  villa,  but  in- 
sured in  a  wrong  office,  and  in  a  wrong  name  :  held,  that  the  contract 
for  a  lease  was  independent  of  the  option  to  purchase,  and  that  not- 
withstanding the  forfeiture  of  the  first,  the  latter  still  subsisted,  and  a 
specific  performance  of  the  contract  for  Sale  was  decreed  {t).  In  such 
a  case  the  title  must  be  produced  and  proved  in  the  usual  manner,  in 
the  absence  of  any  express  stipulation  to  the  contrary  (?/). 

Where  one  party  to  an  agreement  trifles,  or  shows  backwardness  in 

ary  Delay  by  performing  his  part  of  it,  equity  will  not  decree  a  specific  performance 
in  his  favor,  especially  if  the  circumstances  and  situation  of  the  other 
party  are  materially  altered  in  the  meantime  {x).  As  a  general  rule, 
a  party  cannot  call  upon  a  court  of  equity  for  a  specific  performance, 
unless  he  has  shown  himself  ready,  desirous,  prompt  and  eager  (y). 
Where  there  has  been  considerable  unnecessary  delay  on  the  part  of 
the  plaintiff,  a  specific  performance  will  be  refused  (r),  especially 
where  the  contract  is  in  anywise  unilateral  (a).  "  It  would  be  dan- 
gerous to  permit  parties  to  lie  by,  with  a  view  to  see  whether  the 


After  unneces 

S: 


(n)  Rayner  v.  Stone,  2  Eden,  128. 

(o)  City  of  London  v.  Nash,  1  Ves.  jun. 
12;  3  Alk.  515. 

(p)  Mosely  v.  Virgin,  3  Ves.  184. 

{q)  Fry,  s.  48  ;  Paxton  v.  Newman,  2  Sm. 
&  GiflF.  437  ;  Erring  ton  v.  Aynesley,  2  Bro. 
C.  C.  343  ;  2  Dick.  692  ;  Lucas  v.  Commer- 
ford,3  Bro.  C.  C.  166. 

(r)   Fry,  Chap.  XV.;  Dart  V.  &  P.  680, 

(s)  Hope  V.  Hope,  22  Beav.  351. 

(0  Green  v.  Low,  22  Beav.  625;  2  Jur. 
N.  S.  848. 

(a)    Welchman  v.  Spinks,  5  L.  T.,  N.  S. 


385,  Lord  Westbury,  C. 

(x)  Hayes  v.  Caryll,  1  Bro.  P.  C.  126; 
DartV.  &  P.  701,702. 

(y)  Milward  v.  Earl  of  Thanet,  5  Ves. 
720,  n. ;  2  Tudor  L.  C.  Eq.  443  (2nd  ed.). 

(z)  Heaphy  v.  Hill,  2  Sim.  &  Stu.  29; 
Southcoinb  v.  Bishop  of  Exeter,  6  Hare,  213, 
218;  Chesterman  v.  Marm,  9  Hare,  206; 
Eads  v.  Williams,  4  De  G.,  M.  &  G.  691; 
Walters  v.  The  Northern  Coal  Mining  Co.,  5 
De  G.,  M.  &  G.  629;  Sneesby  v.  Thome,  1 
Jur.  M.S.  1058;   Fry,  s.  736. 

(a)  Fry,  s.  733. 
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contract  will  prove  a  gaining   or  losing  bargain,   and  according  to    Chap.  XXV. 
the  event  either  to  abandon  it,  or,  considering  time  as  nothing,  to  ^ '^^^'   ' 


claim  a  specific  performance,  which  is  always  the  subject  of  discre- 
tion "(Z»).  But  it  is  otherwise  where  the  defendant  has  entered  into 
possession,  and  paid  the  rent  regularly  for  fourteen  or  fifteen  years  (c). 
So  in  other  cases  the  rule  will  be  relaxed  where  the  strict  application 
of  it  would  work  injustice  {d).  So  where  any  objection  on  the  ground 
of  delay  has  been  waived  (e).  If  a  vendor  of  leaseholds  makes  time 
the  essence  of  the  contract,  and  on  the  day  specified  for  the  comple- 
tion of  the  purchase  insists  upon  the  money  being  paid,  he  may  in 
the  event  of  the  purchaser's  neglect,  omission  or  refusal  to  comply 
with  such  request,  avail  himself  of  a  power  in  the  contract  to  annul 
the  sale  (f).  In  contracts  for  the  lease  of  working  mines,  the  time  Especially  as 
for  completion,  whether  specified  or  not,  is,  from  the  fluctuating  nature  ^°  Mines, 
of  the  property,  considered  as  of  the  essence  of  the  contract,  and  the 
intended  lessor  is  bound  to  use  his  utmost  diligence  to  complete,  and 
in  default  thereof  the  proposed  lessee  may,  by  notice,  fix  a  reasonable 
time  for  completion,  and  in  case  of  noncompliance  therewith,  may 
rescind  the  contract  (g). 

Time  will  be  considered  of  the  essence  of  the  contract  in  contracts  Or  Leases  by 
with  ecclesiastical  corporations  for  leases,  because  every  day  changes  Corporations, 
the  value  and  nature  of  the  thing  to  be  granted,  and  also  the  persons 
who  are  to  participate  in  the  fine  or  premium  to  be  paid  (A) :  also  in 
other  cases  where  the  property  is  of  fluctuating  value  (e),  or  the  pro-  And  in  some 
perty  is  wanted  for  commercial  purposes  {k).  °^  ^^    ^^^^' 

Specific  performance  will  not  be  decreed  at  the  instance  of  a  tenant  when  the  Te- 
who,  having  entered  into  possession  under  an  agreement  for  a  lease,  |)fj"ted^Act°"f 
has  committed  waste,  or  omitted  to  repair,  or  done  other  acts  which  Forfeiture, 
would  clearly  amount  to  breaches  of  the  covenants  to  be  contained  in 
the  lease,   and   for   which  the  lessor  would  have  been    entitled   to 
re-enter  and  determine  the  lease,  pursuant  to  a  proviso  for  re-entry  to 
be  therein  contained  {l).     But  if  such  breaches  are  disputed,  and  the  If  not  clearly 
evidence  thereof  is  not  clear  and   cogent,  or   if  it  appears  doubtful  ante-^datedr^ 
whether  such  breaches  have  not  been  waived  by  the  receipt  of  subse- 

(6)  Per  Lord    Erskine,  C,  in  Alley  v.  251;   2  Tudor  L.  C.  Eq.  452  (2nd  ed.). 

Deschamps,  13  Ves.  225;  andsee^ou^A  East-  (g)  Macbryde  v.  Weekes,  22  Beav.  533  ; 

em  Railway   Co.   v.  Knott,  10   Hare,   122  ;  2  Jur.  N.  S.  918  ;  Sharp  v.  Wright,  28  Beav. 

Firth  V.  Greenwood,  1  Jur.  N.  S.  866.  150. 

(c)  Sharp  v.  Milligan,  22  Beav.  606;   23  (A)   Carter  v.  Dean  of  Ely,  7  Sim.  211. 

Beav.  419,  5.  C. ;   Clarke  v.  Moore,  1  Jon.  &  (i)  Doloret  v.  Rothschild,  1   Sim.  &  Stu. 

L,  723;   Cartan  v.   Bury,  10  Ir.  Chan.  R.  590. 

387  ;  Fry,  s.  738.  (  k)  2  Tudor  L.  C.  Eq.  453  C2nd  ed.). 

{d)   Walker  v.    Jefferys,    1    Hare,    353;  (/)    Weatherall  v.  Geerir,g,  VZ  Yes.  504; 

Jones  V.  Jones,  12  \es.l8S;  2TudorL.  C.  Hill    v.    Barclay,  18   Ves.   63;    Nesbitt   v. 

Eq.  443(2ud  ed.).  Meyer,  I    Swans    223;    Lewis  y.    Bond,    18 

(e)  Fry,  ss.  745,  750  ;  Hudson  v.  Bartram,  Beav.  85  ;   Gregory  v.  Wilson,  9  Hare,  683  j 

3  Madd.  440  ;   King  v.  Wilson,  6  Beav.  124;  Nunn  v.  Truscott,  3  De  G.  &  Sm,  304  ;  Dart, 

Ex  parte  Gardner,  4  Y.  &  C.  Exch.  503.  V.  &  P.  703  ;  Fry,  s.  642. 

(/)  Hudson  v.  Temple,  30  L.  J.,  Chan. 
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Chap.  XXV.    quent  rent  or  otherwise,  the  court  will  decree  a  specific  performance, 
^^^'   •       and  direct  the  lease  to  be  ante-dated,  with  liberty  for  the  landlord  to 
proceed    by  ejectment,   action   of  covenant,   or   otherwise,   for   such 
alleged  breaches,  the  tenant  undertaking  to  admit  in  any  such  action 
that  the  lease  was  executed  on  the  day  it  bears  date  (»?).     In  such 
case  the  tenant  must  insure  immediately  after  the  execution  of  the 
lease,  if  it  contain  a  covenant  to  insure,  &c.  {n).     Acts  creating  a  nui- 
sance to  the  landlord,  for  which  a  remedy  may  be  had  in  damages, 
but  which  do  not  occasion  a  forfeiture,  are  no  ground  for  refusing  a 
Proviso  against  specific  performance  (o).     A  proviso  against  assignment  to  be  con- 
Assignment,      tained    in   the    lease  will    prevent   an    assignment  of  the  agreement 
itself  (j9).     But  the  benefit  of  such  proviso  may  be  waived  {q) 


Who  may  sue 
for  a  Specific 
Performance 
generally. 


Against  As- 
signee of 
Lessor. 
Against  Ex- 
ecutors of 
Lessee. 


Lessee  who 
brings  a  Suit. 


Infants. 

Married 
Women. 


(f )  Btj  or  against  particular  Persons. 

The  person  to  maintain  a  suit  for  specific  performance  must  be 
either  1st,  the  lessor  himself  or  his  representatives  in  interest ;  or,  2ndly, 
the  lessee  himself  or  his  representatives  in  interest.  If,  however,  the 
contract  be  entered  into  by  a  tenant  for  life  in  due  exercise  of  a  power, 
specific  performance  will,  it  is  conceived,  be  decreed  at  the  suit  of  a 
remainder-man  (r).  But  not  where  it  is  an  undue  exercise  of  the 
power  (s).  A  covenant  for  a  renewed  lease  may  be  enforced  against 
an  assignee  of  the  lessor,  who  had  notice  of  such  covenant  {t).  Where 
a  person  who  has  agreed  to  take  a  lease  dies,  the  executors  admitting 
assets  may  be  compelled  to  take  a  lease,  the  covenants  being  so  quali- 
fied as  that  the  executors  shall  be  no  further  liable  therein  than  they 
would  have  been  on  the  covenants  which  ought  to  have  been  entered 
into  by  their  testator  {u). 

The  court  will  not  enforce  performance  of  an  agreement  by  a  person 
out  of  possession  to  grant  a  present  lease  to  a  person  who  is  at  the 
time  apprised  that  he  cannot  obtain  possession  except  by  a  suit  {x). 
An  infant  cannot  sue  or  be  sued  for  a  specific  performance  (?/).  A 
married  woman  may  bind  her  separate  estate,  but  not  herself  person- 
ally, by  a  contract  for  a  lease ;  the  suit  must  be  against  her  and  her 
trustees  {z). 


(/«)  Fry,  s.  646  ;  Pain  v.  Coombs,  3  Sm. 
&  Giff.  449  ;  1  De  G.  &  J.  34  ;  3  Jur.  N.  S. 
307,  847  ;  Lilley  v.  Leigh,  3  De  G.  &  J.  204  ; 
Ranken  v.  Lay,  2  De  G.,  F.  &  J.  65  ;  29 
L,  J.,  Chan.  734  ;  6  Jur.  N.  S.  685  ;  Rogers 
V.  Tudor,  6  Jur.  N.  S.  692  ;  Poy}itz  v.  For- 
tune,  27  Beav.  393  ;  Browne  v.  Marquis  of 
Sligo,  10  Ir.  Ch.  R.  1. 

(n)  Doe  d.  Darlington  v.  Uljih,  13  Q.  B. 
204;    18  L.  J.,  Q.  B.  106. 

(o)   Gordon  v.  Smart,  1  Sim.  &  Stu.  (SQ. 

i  p)    Wealkerall  v.  Geering,  12  Ves.  504. 

Iq)  Dowell  V.  Dew,  1  You.  &  Coll.  C.  C. 
345  ;  Fry,  s.  129. 

(r)  Shannon  v.  Bradshed,  1  Sch.  &  Lef. 
52,  65  ;  Lowe  v.  Siuift,  2  Ball  &  B.  529. 

\s)  Ricketts  v.  Bell,  1  De  G.  &  S.  335. 

(t)  Fry,  ss.  135, 137  ;  Furnival  v.  Crew,  3 


Atk.  87  ;  Finch  v.  Earl  of  Salisbury  and 
Hawtrey,  Finch,  212;  Smith  v.  Phillips,  1 
Keen,  694  ;  Lightfoot  v.  Heron,  3  Y.  &  C. 
Exch.  586  ;  Tulk  v.  Moxhay,  2  Phil.  C.  C. 
774  ;   Cole  v.  Sims,  Kay,  56. 

(u)  Phillips  V.  Everard,  5  Sim.  102; 
Stephens  v.  Hotham,  1  K.  &  J.  571  ;  Page  V. 
Broom,  3  Beav.  36  ;   Fry,  s.  121. 

{X)  Bayly  v.  Tyrrell,  2  Ball  &  B.  358; 
Fry,  s.  132;  but  now  see  8  &  9  Vict.  c.  106, 
s.  5  ;  ante,  3. 

(;/)  Flight  V.  Bolland,  4  Russ.  298  ; 
Hog'gart  V.  Scott,  1  Russ.  &  Myl.  253 ;  Dart 
V.  &  P.  670. 

{z)  Fry,  ss.  157;  Dart  V.  &  P.  640, 642  ; 
Gaston  v.  Frankum,  2  De  G.  &  S.  561  ; 
Hnlme  v.  Tenant,  1  Bro.  C.  C.  16;  Murray 
V.  Barbe,  3  Myl.  &  K.  209. 
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A  contract  to  grant  or  to  take  a  lease  may  be  enforced  against  a    Chap,  XXV. 

lunatic,  if  made  during  a  lucid  interval  (a).     But  the  court  will  not  ' ,, 

execute  an  agreement  to  grant  a  lease  to  a  man  who  has  committed  Lunatics, 
felony  (&).     The  insolvency  of  the  intended  tenant  is  a  valid  ground  ^^'*'°^- 
for  resisting  the  specific  performance  of  an  agreement  for  a  lease  (c).  insolvents. 
The  bankruptcy  of  the  intended  tenant  does  not  determine  the  con-  Bankrupts, 
tract  for  a  lease  :  his  assignees  have  the  option  to  take  or  reject  it(d). 
They  must  exercise  such  option  within  the  time  allowed  by  24  &  25 
Vict.  c.  134,  s.  131  (e).    If  they  elect  to  take  a  lease,  they  must  enter 
into  such  covenants  as  the  bankrupt  himself  would  have  had  to  enter 
into  (/).     If  they  elect  not  to  take  a  lease,  the  court  would  not  enforce 
the  agreement  at  the  instance  of  the  bankrupt  (^).     Where  a  person 
agreed  to  grant  a  lease  to  A.,  his  executors,  administrators  and  assigns 
upon  certain  conditions,  and  A.  assigned  his  interest  in  the  contract 
to  B.,  and  afterwards  became  bankrupt,  it  was  held  that  B.,  on  per- 
forming the  conditions,  had  a  right  to  enforce  the  agreement  specifi- 
cally (A). 

It  has  been  held,  that  the  commissioners  of  woods  and  forests  are  Commissioners 
neither  entitled  to  sue  nor  liable  to  be  sued  for  the  specific  perform-  forests, 
ance  of  contracts  entered  into  with  or  by  them  (i). 

(g)  Form  of  Lease,  and  how  settled  after  a  Decree. 
The  court,  on  pronouncing  a  decree  for  specific  performance  of  an  Form  of 
agreement  to.  grant  or  to  take  a  lease,  will  not  enter  into  the  question  ^^^]^^ 
as  to  what  covenants  the  lease  shall  contain ;  that  must,  if  necessary, 
be  settled  in  chambers  :  and  for  that  purpose  one  party  must  prepare 
the  draft  of  a  lease,  and  hand  a  copy  to  the  other,  that  such  altera- 
tions may  be  made  as  may  be  deemed  necessary  :  and  when  the 
parties  cannot  agree  upon  any  point,  it  may  be  brought  before  the 
judge's  chief  clerk,  who  will  settle  the  draft  lease  in  such  manner  as 
he  thinks  fit  (k).     Either  party  may  appeal  to  the  judge,  and  apply  to 
him  to  vary  the  terms  of  the  draft  lease  as  settled  by  the  chief  clerk ; 
but  at  the  peril  of  costs  (1).     If  such  application  be  refused,  an  appeal 
to  the  lord  chancellor  may,  perhaps,  be  more  successful  (m).     An 
agreement  for  a  lease  to  contain  "  all  usual  covenants,"  includes  a 


(a)  Fry,  s.  161  ;  1  Ves.  jun.  82  ;  16  & 
17  Vict,  c.  70, 

(b)  Willivgham  v,  Joyce,  3  Ves.  169. 

(c)  Buckland  v.  Hall,  8  Ves.  92  ;  Neale 
V.  Mackenzie,  1  Keen,  474;  Price  v,  Asshe- 
ton,  1  Y.  &  C.  441  ;  0' Herlihy  v.  Hedges, 
1  Sell.  &  Lef.  123, 

(d)  12  &  13  Vict.  c.  106,  s,  145 ;  24  &  25 
Vict,  c.  134,  s.  131. 

(e)  Before  this  enactment  they  were  al- 
lowed a  reasonable  time  to  elect ;  Mackley 
V,  Pattenden,  30  L.  J,,  Q.  B.  225  ;  Cole 
Ejec.  540, 

(/)  Powell  V.  Lloyd,  2  Y.  &  J.  372. 


(g)  Brook  V,  Hewett,  3  Ves,  255; 
Weatherall  v.  Geering,  12  Ves,  504, 

{h)  Morgan  v.  Rhodes,  1  Myl.  &  K.  435, 

(i)  Nurse  v.  Lord  Seymotir,  13  Beav.  254. 

(k)  Jenkins  v.  Green,  28  L.  J.,  Chan.  817, 
820;  Parish  v.  Sleeman,  1  De  G.,  F.  &  J. 
326  ;  29  L.  J.,  Chan,  53  ;  5  Jur.  N,  S,  1 198  ; 
DartV.&P.  731. 

{I)  Parish  v.  Sleeman,  29  L.  J.,  Chan. 
817  ;   Sharp  v.  Milligan,  23  Beav.  419. 

{m)  Parish  v.  Sleeman  (on  appeal),  1  De 
G.,  F.  &  J.  326  ;  29  L,  J.,  Chan,  96  ;  6  Jur. 
N.  S, 385. 
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Chap.  XXV.  covenant  to  repair,  Sec,  not  excepting  damage  by  fire  (n).  Under  a 
^^^'  •  contract  for  a  lease  of  a  mill  to  contain  "  all  usual  and  necessary 
covenants  and  provisoes,"  and  particularly  a  covenant  on  the  part  of 
the  lessee  to  keep  the  mill  in  good  tenantable  repair :  held,  that  the 
lessee  was  not  entitled  to  have  introduced  into  the  covenant  the  words 
"  damages  by  fire  or  tempest  alone  excepted "  (o).  But  there  is 
nothing  unreasonable  in  a  covenant  not  to  sub-let  without  licence,  or 
a  proviso  for  re-entry  on  the  whole  premises  on  breach  of  any  cove- 
nant in  the  lease  (p).  Under  an  executory  agreement  to  grant  a  lease 
of  an  hotel,  with  general  and  usual  covenants  :  held,  under  the  cir- 
cumstances, that  the  licence  ought  to  contain  a  power  of  re-entry  on 
the  lessee's  becoming  bankrupt,  or  taking  the  benefit  of  the  Insolvent 
Debtors'  Act  (5').  In  1843,  tenants  in  possession  agreed  to  take  a 
lease  of  a  mill,  with  the  gas  power  and  apparatus,  as  the  same  were 
then  occupied  by  them,  for  twenty-one  years  from  1841.  In  settling 
the  lease  in  chambers,  they  insisted  on  having  a  schedule  of  landlord's 
fixtures,  on  the  ground  of  their  having  placed  tenant's  fixtures  on  the 
premises,  and  they  sought  to  exclude  the  gas  works  set  up  by  them. 
It  did  not  appear  when  they  were  placed  and  set  up.  The  court 
refused  to  insert  the  schedule  or  the  exception  (r).  An  owner  of 
leasehold  premises  covenanted  to  assign  them  to  trustees,  or,  as  they 
should  direct,  upon  trust  to  sell  and  apply  the  proceeds  for  the  benefit 
of  his  creditors.  Upon  a  sale  by  the  trustees  :  held,  that  the  owner 
was  entitled  to  a  covenant  of  the  purchaser  for  payment  of  the  rent 
and  performance  of  the  covenants  during  the  continuance  of  the 
lease  (s).  The  draft  assignment  having  been  settled  at  chambers  and 
signed  by  the  vendor,  a  time  and  place  were  appointed  for  the  pur- 
chaser to  attend  and  pay  the  balance  of  the  purchase  money  on  deli- 
very of  the  assignment  executed  by  the  vendor  (s). 


Sect.  2. — For  an  Injunction. 
(a)  JBj/  Landlord  against  Tenant. 
Against  Waste.  A  court  of  equity  will,  upon  a  bill  filed  for  an  injunction  by  the 
landlord  or  his  assigns,  against  the  tenant  or  any  person  claiming 
through  or  under  him,  restrain  the  defendant  from  committing  waste 
on  the  demised  premises  (t).  Thus,  a  tenant  will  be  restrained  from 
pulling  down  a  house,  and  building  another  which  the  landlord  objects 
to  {u),  or  from  making  material  alterations  in  a  dwelling-house,  as  by 

(w)  Kendall  v.  Hill,  6  Jur.  N.  S,  968,  (s)  Morleyv.Clavering,  7  Jur.  N.  S.  904; 

Rolls.  29  Beav.  84, 

(o)  Sharp  v.  Milligan,  23  Beav.  419.  (0  Farrant  v.  Lovel,  3  Atk.  723  ;  S.  C, 

( p)  Haberdashers'   Co.  v.  Isaac,   3  Jur.  nom.  Farrant  v.  Lee,    1    Ambl.    105 ;   The 

N.  S.  G,  Wood,  V.  C.  Mayor,   Sfc.  of  London  v.    Hedger,  18  Ves. 

(?)  Haines  \.  Burnett,  27  Beav.  500;  29  355,  356;  per  Lord  Eldon,  C,  in  Norway 

L.  J.,  Chan.  289.  v.  Rowe,  19  Ves.  154. 

(r)  Sharp  v.  Milligan,  23  Beav,  419.  (m)  Smith  v.  Carter,  18  Beav.  78, 
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changing  it  into  a  shop  or  warehouse  (a;) ;  or  from  throwing  down  Chap.  XXV. 
inclosures,  or  pulHng  down  houses  (y) ;  or  from  ploughing  up  meadow  ^^^'^'  ^' 
or  pasture  which  has  not  been  ploughed  for  twenty  years  (z),  unless 
indeed  a  penal  rent  of  so  much  per  acre  is  reserved  (a).  So  an  injunc- 
tion will  be  granted  to  restrain  a  tenant  from  year  to  year,  under 
notice  to  quit,  as  in  the  case  of  a  lessee  for  a  longer  term,  from  doing 
damage  and  from  removing  crops,  manure,  &:c.,  except  according  to 
the  terms  of  his  lease  or  the  custom  of  the  country  (b).  An  injunction 
has  been  granted  to  restrain  a  tenant  from  year  to  year,  his  servants, 
agents  and  workmen  "  from  pulling  down,  damaging  or  destroying 
any  of  the  buildings  upon  the  farm  and  premises;  and  from  cutting 
down,  injuring  or  destroying  any  of  the  timber  or  other  trees,  timber- 
like trees,  bark,  wood  or  underwood,  hedges  or  fences  now  standing 
upon  the  said  farm  and  premises  ;  and  from  ploughing  up  any  of  the 
ancient  meadow,  or  any  of  the  old  pasture  land  belonging  to  the  said 
farm;  and  from  sowing  any  part  of  the  said  farm  and  lands  with 
mustard-seed  or  any  other  pernicious  crop ;  and  from  removing  off 
the  said  farm  and  lands  any  of  the  hay  or  straw,  dung  or  manure  pro- 
duced or  made  thereon ;  and  from  doing  any  other  waste  or  destruc- 
tion to  the  said  farm,  lands  and  premises,  or  any  part  thereof,"  until, 
&c.  (c).  So  an  injunction  has  been  granted  against  ploughing  up  pas- 
ture, where  there  was  only  a  covenant  to  manage  the  farm  in  a  hus- 
bandlike manner  (c?).  Also  to  restrain  a  tenant  from  breaking  up 
meadow  for  the  purpose  of  building,  contrary  to  an  express  covenant ; 
but  the  lord  chancellor  doubted  if  it  could  be  done  without  an  express 
covenant  (e).  Where  the  construction  of  a  contract  is  clear,  and  the 
breach  clear,  it  is  not  a  question  of  damage  ;  but  the  mere  circum- 
stance of  the  breach  of  covenant  affords  sufficient  ground  for  the  court 
to  interfere  by  injunction  (/).  An  injunction  has  been  granted  to 
restrain  a  breach  of  covenant  secured  by  a  forfeiture  of  the  lease  and 
a  penalty  (^),  An  injunction  has  been  granted  to  prevent  a  tenant 
from  injuring  fish-ponds  (A),  or  a  dove-cote,  or  fixtures  annexed  to 
and  forming  part  of  the  freehold ;  but  not  articles  commonly  called 
fixtures  which  are  not  so  annexed  (i),  nor  fixtures  which  the  tenant  is 
entitled  to  remove  during  the  term,  unless  his  lessor  will  purchase 
them  according  to  the  terms  of  the  lease  {k). 

Where  a  lease  is  made  "  without  impeachment  of  waste,"  equity  will  Where  Lease 


(x)  Douglass  V.  ^/^g'/n,  Johnson's  Chan 
R.  (American),  435  ;  2  Story  Eq.  Jur.  s 
913. 

(y)  Com.  Dig.  tit.  Chancery  (D  11) 
Mayor,  ^c.  of  London  v.  Hedger,  18  Ves.  355 

(z)  Com.  Dig.  tit.  Chancery  (D  11). 

(a)    Woodward   v.    Gyles,   2  Vern.   119 ; 
ante,  336—338. 

(6)   Onslow  V.  ,  16  Ves.  173. 

(c)  Pratt  V.  Brett,  2  Madd.  62. 

{d)  Drury  v.  Molins,  6  Ves.  328. 


(e)  Lord  Grey  de  Wilton  v.  Saxon,  6  Ves. 
106  ;  Kimpton  v.  Eve,  2  V.  &  B.  349. 

(/)    Tipping  V.  Eckersley,  2  K.  &  J.  264. 

{g)  Barret  v.  Blagrave,  5  Ves.  555  ;  but 
see  Woodward  v.  Gyles,  2  Vern.  119. 

(h)  Earl  Bathurst  v.  Burden,  2  Bro.  C.  C. 
64. 

(i)  Kimpton  v.  Eve,  2  V.  &  B.  349  ;  Amos 
&  F.  287  (2nd  ed.). 

(fc)  Rolleston  v.  New,  4  Kay  &  J.  640. 
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Chap.  XXV.   uot  restrain  the  lessee  from  cutting  timber,  ploughing  up  meadow  or 
^^^'  '       pasture,  opening  mines,  or  the   like;  but  he  will,   if  necessary,  be 


is  made  "with-  restrained  from  pulling  down  houses,  defacing  seats,  &c.  (l).  A  tenant 
iiieiit  of  f*^i'  ^'^6,  without  impeachment  of  waste,  will  be  restrained  from  cutting 

Waste."  down  trees  in  lines  or  avenues,  or  ridings  in  a  park,  whether  planted 

or  growing  naturally,  if  they  serve  for  ornament  or  shelter,  and  were 
planted  or  left  standing  for  that  purpose  {m).  This  extends  to  a  clump 
of  firs  planted  on  a  common  two  miles  from  the  house  for  ornament («). 
An  injunction  against  cutting  ornamental  timber  must,  however,  be 
confined  to  timber  standing  for  ornament  or  shelter,  and  will  not  be 
Affidavit  for  extended  to  trees  which  "  contribute  to  ornament  "(o).  It  seems  that 
iijunc  ion.  -^  .g  ^^^  enough  for  the  affidavits  for  the  injunction  to  show  that  the 
trees  are  ornamental,  but  it  must  be  shown  that  they  were  planted  or 
left  standing  for  the  purpose  of  ornament  (p).  The  relief  by  injunc- 
tion will  not  be  granted  on  slight  or  uncertain  grounds  ;  for  in  the 
affidavit  upon  which  it  is  founded,  it  is  not  sufficient  that  the  plaintiff 
merely  swears  that  he  apprehends,  or  has  been  informed,  that  the  de- 
fendant intends  to  commit  waste ;  but  there  must  appear  an  actual 
waste,  or  some  act  from  which  the  intention  is  fully  evinced  (9). 
Sending  a  surveyor  to  mark  out  trees  to  be  felled  is  sufficient,  without 
waiting  till  some  of  them  are  cut  down  (r).  So  a  threat  by  the  tenant 
to  open  mines  entitles  the  landlord  to  come  into  court  to  restrain 
him.  Even  if  a  tenant  for  life  insist  on  a  right  to  do  waste  (having 
no  such  right),  the  reversioner  may  have  an  injunction,  though  no 
proof  of  waste  appear  (.<?).  In  the  case  of  a  breach  of  covenant,  the 
court  may  so  interfere  whether  the  breach  has  or  has  not  been  actually 
committed,  provided  the  defendant  claims  and  insists  on  a  right  to  do 
the  act  which  would  constitute  such  breach  (t). 
Not  to  restrain  A  tenant  having  obtained  judgment  and  issued  execution  against 
a  Judgment  ob-  bis  landlord,  afterwards  became  indebted  to  him  for  arrears  of  rent 
uined  by  the     g^^-^^j  dilapidations  :  held,  that  the  landlord  was  not  entitled,  by  iniunc- 

lenant,  on  the     .  '  .  _  _  '     j       j 

ground  of  Set-  tion,  to  restrain  proceedings  upon  the  judgment,  on  the  ground  of 

tions. 

(b)  Br/  Tenant  against  Landlord. 

To  restrain  the  An  injunction  has  been  granted  to  restrain  the  landlord  from  cutting 
naniental  "  Ornamental  trees  in  a  lawn  during  the  term  (although  the  lease  ex- 
Trees  ma         pressly  reserved  to  him  all  trees,  &:c.),  upon  his  conduct,  amounting 

Lawn  upon         i             J                                                            >  />      1                                     >                       o 

special 

Grounds.                  ^  ^^  Williams  v.  Daij,  2  Cas.  Ch.  32  ;  Com.  (o)   IVilUams  v.  M'Namara,  8  Ves.  70. 

Dig.   tit.   Chancery  (D  11);   Bac.  Abr.  tit.  (p)  Coffin  v.  Coffin,  Jacob,  70. 

Waste  (N).  (q)  Amos  &  F.  284  (2nd  ed.). 

(m)    Pac!ci)igto7i's    Case,    3    Atk.     215;  {/)  Jackson  v.  Gator,  5  Ves.  691. 

Garth  v.   Cotto7i,  Id.  756  ;   Chamherlatjne  v.  \s)  Gii^on  v.  5?ni</i,  2  Atk.  182  ;  Barnard 

Dumorier,  1  Bro.  C.  C.  160  ;   3  Id.  549.  (Chan.),  491,  497,  S.  C. 

(n)  Marquis  of  Downshire  v.  Lady  Sandys,  (t)   Tipping  v.  Eckersley,  2  K.  &  J.  2f)1'. 

6  Ves.  107.  (?0  Maw  v.  Ulyatt,  31  L.  J.,  Clian.  33. 
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to  a  consent  to  the  tenant's  plan  of  improvement,  laying  out  the  lawn,    Chap.  XXV. 

A  lessor,  pending  a  contract  for  granting  a  building  lease,  repre-  To  restrain 
sented  to  an  intended  lessee  that  he  could  not  obstruct  the  sea  view  sea'view "  ° 
of  the  house  to  be  built  by  the  lessee  pursuant  to  the  proposed  lease,  against  good 
because  he  was  himself  under  a  lease  for  999  years  containing  co- 
venants which   restricted  him  from  so  doing.      The  building  lease 
having  been  taken  and  the  houses  built  upon  the  faith  of  this  repre- 
sentation, the  lessor  surrendered  his  999  years  and  took  a  new  lease, 
omitting  the  restrictive  covenants.      The  court  restrained  him  from 
so  building  as  to  obstruct  the  sea  view  (y). 

A  dwelling-house  and  grounds,  with  ornamental  water,  were  de-  To  restrain  the 
mised,  together  with  the  control  of  a  plantation  (which  was  on  the  an  adjoining 
opposite  side  of  the  ornamental  water,  and  belonged  to  the  lessor,  Plantation  of 
but  was  not  demised  to  the  lessee)  for  the  purpose  of  preventing  tres- 
passers thereon,  but  so  as  not  to  interfere  with  the  persons  employed  by 
the  lessor,  his  heirs  or  assigns.    The  lease  referred  to  a  plan,  on  which 
the  plantation  was  represented  :  held,  that,  on  the  construction  of  the 
lease  as  explained  by  the  plan,  the  lessor  was  not  at  liberty  during 
the  term  to  destroy  the  plantation,  and  an  injunction  was  granted  to 
restrain  him  from  so  doing  (s). 

A  lessor  will  be  restrained  from  heating  or  polluting  water  in  such  To  prevent  a 
a  manner  as  to  injure  the  demised  premises  (a);  or  from  obstructing 
lights ;  but  if  the  tenant  holds  merely  under  an  agreement  for  a  lease, 
he  must  pray  for  a  specific  performance :    otherwise  he  will  not  be 
entitled  to  an  injunction (&). 

Where  there  has  been  a  written  agreement  for  a  lease  sufficient  to  To  restrain  an 
satisfy  the  provisions  of  the  Statute  of  Frauds  (c) ;  or  an  agreement,  brought  "to 
not  in  writing,  for  a  lease,  coupled  with  part  performance  thereof,  defeat  a  valid 
sufficient  to  take  the  contract  out  of  the  operation  of  the  Statute  of  ^  ieasT. 
Frauds  (d) ;  but  the  lessor  refuses  to  grant  such  lease,  and  after  the 
tenant  has  entered  into  possession  and  paid  rent  gives  him  notice  to 
quit  at  the  end  of  some  current  year  of  the  tenancy,  and  brings  an 
ejectment  to  recover  the  premises,  intending  thereby  to  defeat  the 
agreement,  a  court  of  equity  will,  upon  a  bill  being  filed,  and  proper 
evidence  produced,  grant  an  injunction  to  restrain  such  action,  and 
decree  a  specific  performance  of  the  agreement,  with  costs  (e).     But 
the  bill  must  pray  not  only  for  an  injunction,  but  also  for  a  specific 
performance  of  the  agreement  (/) ;  and  before  it  is  filed  the  opinion 

(x)  Jackson  V.  Calor,  5  Ves.  688.  (d)  Ante,  903. 

iy)  Piggott  V.  Stratton,  1  Johns.  341  ;   1  ie)  Parker  v.  TasweU,2  De  G.  &  J.  557; 

De  G.,  F.  &  J.  33,  44,  49.  27  L.  J.,  Chan.,  812  ;  Pain  v.  Coombs,  3  Sma. 

(z)  Nicholson  v.  Rose,  4  De  G.  &  J.  10.  &  Giff.  449  ;    1  De  G.  &  J.  34  ;  3  Jur,  N.  S. 

(a)  Tipping  v.  Eckersley,  2  Kay  &  J.  264.  307,  847. 

(i)  Foi  V.  Purssell,  3  Sma.  &  Giff.  242.  (/)  Fox  v.  Purssell,  3  Sma.  &  Giff.  242. 
(c)  Ante,  899. 
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Chap.  XXV. 
Sect.  2. 


Where  Eject- 
ment brought 
by  Heir,  &c. 
to  defeat  a 
Lease  under  a 
Power. 


To  restrain  an 
Ejectment  for 
Non-payment 
of  Rent. 


To  restrain  an 


of  counsel  should  be  taken,  as  before  suggested  (^).  When  a  six 
months'  notice  to  quit  is  given,  as  above  mentioned,  the  lessee  should 
not  permit  that  period  to  elapse,  and  wait  till  an  ejectment  is  com- 
menced, before  adopting  proceedings  in  equity  (h) ;  or,  at  all  events, 
making  reasonable  endeavours  to  obtain  a  lease  pursuant  to  the  agree- 
ment. Where  a  yearly  tenant,  with  the  option  of  purchasing  within 
two  years,  after  that  period  had  elapsed,  elected  to  purchase ;  but  the 
lessor  gave  him  notice  to  quit  and  brought  ejectment :  whereupon  the 
tenant  filed  a  bill  for  a  specific  performance  and  applied  for  an  injunc- 
tion, the  court  refused  such  application,  except  upon  the  terms  of  the 
plaintiff  undertaking  to  continue  to  pay  the  rent  without  prejudice  (z). 
If  a  lessor  demises  for  twenty-one  years,  and  covenants  to  renew  from 
time  to  time  for  eighty-four  years,  but  instead  of  doing  so  brings  an 
ejectment  upon  the  expiration  of  the  first  twenty-one  years,  the 
remedy  is  in  equity.  No  equitable  defence  can  be  raised  by  plea  or 
otherwise  in  the  ejectment  (A).  A  court  of  equity  will  not  relieve 
against  such  action  where  the  lessee  has  neglected  to  repair,  &c.,  and 
thereby  incurred  a  forfeiture  (Z),  which  has  not  been  waived  (m).  But 
if  the  alleged  forfeiture  be  disputed,  relief  may  sometimes  be  obtained 
in  equity,  subject  to  the  question  of  forfeiture  to  be  decided  in  the 
action  of  ejectment  (/i). 

If  an  ejectment  be  commenced  by  the  heir  or  remainder-man  to 
defeat  a  lease  made  under  a  power,  arid  such  lease,  although  invalid, 
is  good  in  equity  as  a  contract  for  such  a  lease  as  might  have  been 
granted  under  the  power  (o),  a  bill  for  a  specific  performance  of  such 
contract,  and  for  an  injunction  to  restrain  the  ejectment,  may  be  main- 
tained :  but  at  law  the  only  question  would  be,  whether  the  lease  was 
a  valid  execution  of  the  power  (p). 

Relief  may  be  obtained  in  equity  against  an  action  of  ejectment  for 
a  forfeiture  by  non-payment  of  rent  within  the  time  mentioned  in  15 
&  16  Vict.  c.  76,  s.  211  (q).  But  the  court  in  which  the  ejectment  is 
brought  may  now  give  similar  relief  in  a  summary  manner,  at  much 
less  expense,  either  before  the  trial,  pursuant  to  15  &;  16  Vict.  c.  76, 
s.  212  (r),  or  after  the  trial,  pursuant  to  23  &  24  Vict.  c.  126,  s.  1  (s). 

Relief  cannot  be  obtained  in  equity  against  a  forfeiture  for  non- 
payment of  rent  and  for  breaches  of  other  covenants  contained  in  the 
lease  {t),  except,  perhaps,  for  not  insuring  (w). 

No  relief  by  injunction  can  be  obtained  in  equity  against  an  action 


(g)  Ante,  897. 
(h)  Ante,  914. 

(i)  Pyke  v.  Northtvood,  1  Beav.  152. 
(k)  Neave  v.  Avery,  16  C.  B.  328. 
{1}  Job  V.  Banister,  2  Kay  &  J.  374. 
(m)  Pain  v.  Coombs,  3  Sma.  &  GifF.  449; 
1  De  G.  &  J.  34  ;  3  Jur.  N.  S.  307,  847. 
(«)  Ante,  915. 
(o)  Ante,  158. 
(p)  Morris  v.  The  Rhijdydefed  Colliery  Co., 


3  H.  &  N.  885  ;  28  L.  J.,  Exch.  1 19  j  5  Jur. 
N.  S.  339. 

(q)  Cole  Ejec.  420. 

(r)  Ante,  863  ;  Cole  Ejec.  421. 

(s)  Ante.  864. 

(0  Wadman  v.  Calcraft,  10  Ves.  67; 
Davis  V.  West,  12  Ves.  475  ;  Bowser  \.  Colly, 
1  Hare,  109,  134  ;  Cole  Ejec.  421. 

(m)  Post,  923. 
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of  ejectment  for  not  repairing  (x) ;  nor  has  the  court  in  which  such   Chap.  XXV. 
action  is  brought  any  jurisdiction  to  stay  the  proceedings,  although  it 


clearly  appears  that  all  the  repairs  were  done  before  the  commence-  not  RT^drin"^ 
ment  of  the  action  (?/). 

Where  an  ejectment  is  brought  for  a  forfeiture  for  not  insuring  To  restrain  an 
according  to  the  covenant  in  the  lease  (fortified  by  a  proviso  for  re-  norins^i^ng."^ 
entry  applicable  to  such  covenant),  a  court  of  equity  may  sometimes 
give  relief  by  injunction,  pursuant  to  22  &  23  Vict.  c.  35  (z).     But 
similar  reUef  may  now  be  obtained  at  law  in  a  summary  manner,  at 
much  less  expense,  pursuant  to  23  &  24  Vict.  c.  126(a). 

(c)  Tenant  against  Third  Persons. 
The  Court  of  Chancery  will  not  grant  an  injunction  to  restrain  a 
person  from  committing  a  trespass,  where  it  is  temporary  only :  other- 
wise where  it  has  continued  so  long  as  to  become  a  nuisance  (i). 
The  court  will  sometimes  restrain  by  injunction  the  erection  of  a 
building  which  w^ill  obstruct  the  light  and  air  of  another  building,  after 
a  right  to  such  light  and  air  has  been  acquired  by  twenty  years'  un- 
interrupted user  or  otherwise  (c).  But  the  plaintiff  will  be  required 
to  undertake  to  bring  an  action  to  try  his  right  within  one  month,  or 
some  other  limited  time.  Upon  an  application  for  such  injunction 
there  is  no  necessity  for  the  party  complaining  to  be  in  the  occupation 
of  the  house  affected,  or  to  have  any  intention  of  occupying  it,  to 
entitle  him  to  the  interference  of  the  court  {d).  The  court  will  interfere 
to  restrain  an  apprehended  injury,  where  it  is  clear  that  the  act  in- 
tended to  be  committed  would  injure  or  destroy  a  clear  legal  right  (e). 

(d)  Injunction  at  Law  to  restrain  the  repetition  or  continuance  of 
Breaches  of  Contract  or  other  Injuries. 

By  17  &  18  Vict.  c.  125,  s.  79,  "  in  all  cases  of  breach  of  contract  17  &  18  Vict. 
or  other  injury,  where  the  party  injured  is  entitled  to  maintain,  and  injunction  at 
has  brought  an  action,  he  may,  in  hke  case  and  manner  as  herein-  Law. 
before  provided  with  respect  to  mandamus  {f),  claim  a  writ  of  injunc- 
tion against  the  repetition  or  continuance  of  such  breach  of  contract 
or  other  injury,  or  the  committal  of  any  breach  of  contract  or  injury 
of  a  like  kind,  arising  out  of  the  same  contract,  or  relating  to  the 
same  property  or  rights ;  and  he  may  also  in  the  same  action  include 
a  claim  for  damages  or  other  redress." 

(x)  Hill  V.  Barclay,  18  Ves.  5Q  ;  Gregory  Wood,  V.  C, ;  Arcedeckne  v.    Kelk,  5  Jur. 

V.  Wilsnn,  9  Hare,  683  ;  Job  v.  Banister,  2  N.  S,   114,    Stuart,    V.  C.  ;    Herz    v.    The 

Kay  &  J.  374;  26  L.  J.,  Clan.  125.  Union  Bank  of  London,  2  Giff.  686. 

(y)  Doe  d.  Mayhew  v.  Asby,  10  A.  &  E.  (d)    IVilson  v.    Townend,  1  Drew.  &  Sm. 

71 ;  2  P.  &  D.  302  ;  Cole  Ejec.  425.  324  ;  30  L.  J.,  Chan.  25. 

(z)  Ante,  523.  (e)   Herz  v.  The  Union  Bank  of  London, 

(a)  Ante,  524.  2  Giff.  686. 

(6)  Couhon  V.  White,  3  Atk.  21.  (/)  Sects.  68—77;  2  Chit.  Arch.  1100 

(c)  Gooch  V.  Marshall,  1  L.  T.,  N. S.  210,  (11th  ed.). 
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Chap.  XXV.         By  sect.  80,  "  the  writ  of  summons  in  such  action  shall  be  in  the 

^'^^''^-  2- same  form  as  the  writ  of  summons  in  any  personal  action ;  but  on 

Sect.  80.  Form  every  such  writ  and  copy  thereof  there  shall  be  indorsed  a  notice  that 

Suminons  and    in  default  of  appearance  the  plaintiff  may,  besides  proceeding  to  judg- 

iiidorsement      nicnt  and  execution  for  damages  and  costs,  apply  for  and  obtain  a 
thereon.  ....,,  '      i  r  j 

writ  of  injunction.' 

The  form  of  indorsement  is  prescribed  by  Reg.  Gen;  Mic.  Vac. 
1854,  No.  36,  as  follows: — "The  plaintiff  intends  to  claim  a  writ  of 
injunction  to  restrain  the  defendant  from  \_here  state  concisely  for  what 
the  writ  of  injunction  is  required,  as,  for  example,  thus :  '  felling  or 
cutting  down  any  timber  or  trees  standing,  growing  or  being  in  or 

upon  the  land  and  premises  at ,  in  the  county  of ,  and  from 

committing  any  further  or  other  waste  or  spoil  in  or  upon  the  said 
land  and  premises'].  And  take  notice,  that  in  default  of  the  defend- 
ant's entering  an  appearance  as  within  commanded,  the  plaintiff  may, 
besides  proceeding  to  judgment  and  execution  for  damages  and  costs, 
apply  for  and  obtain  such  writ." 

When  the  plaintiff  sues  for  a  penalty  or  liquidated  damages  he  can- 
not have  a  writ  of  injunction  {g). 
Sect.  81.  Form       By  sect.  81,  "  the  proceedings  in  such  action  shall  be  the  same  as 
and^of!r*d''"°*  nearly  as  may  be,  and  subject  to  the  like  control,  as  the  proceedings  in 
ment.  an  action  to  obtain  a  mandamus  under  the  provisions  hereinbefore  con- 

tained (A);  and  in  such  action  judgment  may  be  given  that  the  writ 
of  injunction  do  or  do  not  issue,  as  justice  may  require;  and  in  case 
of  disobedience  such  writ  of  injunction  may  be  enforced  by  attachment 
by  the  court,  or,  when  the  court  shall  not  be  sitting,  by  a  judge." 
Sect.  82.  In-  By  sect.  82,  "  it  shall  be  lawful  for  the  plaintiff  at  any  time  after 
be'appHed  for  ^^^  commencement  of  the  action,  and  whether  before  or  after  judg- 
at  any  Stage  of  ment,  to  apply  ex  parte  to  the  court  or  a  judge  for  a  writ  of  injunction 
to  restrain  the  defendant  in  such  action  from  the  repetition  or  con- 
tinuance of  the  wrongful  act  or  breach  of  contract  complained  of,  or 
the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind  arising 
out  of  the  same  contract,  or  relating  to  the  same  property  or  right  j 
and  such  writ  may  be  granted  or  denied  by  the  court  or  judge  upon 
such  terms  as  to  the  duration  of  the  writ,  keeping  an  account,  giving 
security,  or  otherwise,  as  to  such  court  or  judge  shall  seem  reasonable 
and  just ;  and  in  case  of  disobedience  such  writ  may  be  enforced  by 
attachment  by  the  court,  or,  when  such  court  shall  not  be  sitting,  by 
a  judge:  provided  always,  that  any  order  for  a  writ  of  injunction 
made  by  a  judge,  or  any  writ  issued  by  virtue  thereof,  may  be  dis- 
charged or  varied,  or  set  aside  by  the  court,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  order." 

(g)  Cm-nes  v.  Nishett,  7  H.  &  N.  158;  (h')  Sects.  68—77;  2  Chit.  Arch.  1100, 

30  L.  J.,  Exch.  348.  1103  (11th  ed.). 
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The  above  enactments  do  not  apply  to  actions  of  ejectment  (i).  Chap.  XXV. 

By  23  &  24  Vict.  c.  126,  s.  33,  "  writs  of  injunction  acjainst  a  cor-  _^^^-_ 
poration  may  be  enforced  either  by  attachment  against  the  directors  ?^°  Injunction 
or  other  officers  thereof,  as  in  the  case  of  mandamus  (A),  or  by  writ  of  ment. 
sequestration  against  their  property  and  effects,  to  be  issued  in  such  Mode  of  en- 

^  1  ?         ,  1  ,      •      ,-,  •  r  ■  forcing  Writs 

form  and  tested  and  returnable  m  hke  manner  as  writs  or  execution,  of  Injunction 
and  to  be  proceeded  upon  and  executed  in  like  manner  as  writs  of  ''g^'"^'^  Corpo- 
sequestration  issuing  out  of  the  Court  of  Chancery." 

(e)  Stay  of  Proceedings  contrary  to  an  Injunction,  Rule  or  Order. 

The  15  &  16  Vict.  c.  76,  s.  226,  reciting  that  "  whereas  it  is  expe-  15  &  16  Vict, 
dient  that  injunctions  and  orders  to  stay  proceedings  should  be  ren-  Rule' or  Order 
dered  more  effectual,"  enacts  as  follows :  "  in  case  any  action,  suit  or  *°  ^jfX  P"^"- 
proceeding  in  any  court  of  law  or  equity  shall  be  commenced,  sued  trary  to  an 
or  prosecuted  in  disobedience  of  and  contrary  to  any  writ  of  injunc-  I"J""<^''°"- 
tion,  rule  or  order  of  either  of  the  superior  courts  of  law  or  equity  at 
Westminster,  or  of  any  judge  thereof,  in  any  other  court  than  that  by 
or  in  which  such  injunction  may  have  been  issued,  or  rule  or  order 
made,  upon  the  production  to  any  other  court  or  judge  thereof  of 
such  writ  of  injunction,  rule  or  order,  the  said  other  court  (in  which 
such  action,  suit  or  proceeding  may  be  commenced,  prosecuted  or 
taken),  or  any  judge  thereof,  shall  stay  all  further  proceedings  con- 
trary to  any  such  injunction,  rule  or  order;  and  thenceforth  all  further 
and  subsequent  proceedings  shall  be  utterly  null  and  void  to  all  intents 
and  purposes :  provided  always,  that  nothing  herein  contained  shall 
be  held  to  diminish,  alter,  abridge  or  vary  the  liability  of  any  person 
or  persons  commencing,  suing  or  prosecuting  any  such  action,  suit  or 
proceeding  contrary  to  any  injunction,  rule  or  order  of  either  of  the 
courts  aforesaid,  to  any  attachment,  punishment  or  other  proceeding 
to  which  any  such  person  or  persons  are,  may  or  shall  be  hable  in 
cases  of  contempt  of  either  of  the  courts  aforesaid  in  regard  to  the 
commencing,  suing  or  prosecuting  such  action,  suit  or  proceeding." 

A  rule  or  order  for  an  injunction  may  be  enforced  under  the  above  Rule  or  Order 
act,  although  no  writ  of  injunction  has  actually  issued.     So  in  equity  ^ay'be'so  '° 
a  defendant  who  knows  of  such  an  order  having  been  made  may  be  enforced, 
attached  for  contempt  of  court  in  disobeying  it  before  the  writ  ac- 
tually issues.     It  is  sufficient  that  he  knows  of  the  order  having  been 
made  (/). 

A  court  of  law  will  not  stay  an  action  on  the  ground  that  there  is  a  No  stay  of 
suit  in  equity  pending  in  which  the  same  demand  comes  in  question  La°v  n^ti-^.f,- 
(notwithstanding  the  demand  is  for  a  debt,  as  to  which  and  other  de-  because  there 

(j;  Baylis  v.  Legros,  2  C.  B.,  N.  S.  316  ;  Id.  567  ;   Hearn  v.    Tennaut,  H  Ves.  136  ; 

26  L.  J.,  C.  P.  176,  James  v.  Doivnes,  18  Ves.  522  ;  Kimpton  v, 

{k)  2  Chit.  Arch.  1105(m)-  Eve,  2  V.  &  B.  350. 
{1}  Skip  V.  Harwood,  3  Atk.  565;  Anon., 
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is  a  Suit  in 
Equity 
pending  for 
the  same 
Cause. 


Chap.  XXV.  mands  the  plaintiff  at  law  has,  in  the  suit  in  equity,  consented  to  a 
^^"-  ^'  decree  for  an  account)  where  the  court  of  equity  has  not  stayed  the 
action  by  injunction  ;  the  court  at  common  law  having  no  jurisdiction 
to  stay  proceedings  on  such  a  ground,  and  the  above  enactment  only 
applying  where  the  court  of  equity  has  stayed  the  action  by  in- 
junction (w),  or  by  an  order  for  an  injunction.  Where  a  plaintiff, 
who  has  brought  proceedings  both  at  law  and  in  equity  for  the  same 
cause  of  action,  elects  to  proceed  in  equity  under  an  order  of  chancery 
directing  that  he  elect,  and  that  if  he  elect  to  proceed  in  equity  the 
proceedings  at  law  be  stayed  by  injunction,  the  defendant  may,  under 
sect.  101  of  the  Common  Law  Procedure  Act,  1852  (15  k  16  Vict. 
c.  76),  serve  the  plaintiff  with  notice  to  proceed  in  the  action  at  law, 
and,  in  default  of  his  proceeding,  enter  a  suggestion  and  sign  judgment 
for  his  costs  (n).  The  court  will  not  grant  a  rule  nisi  to  stay  such 
action  and  subsequent  proceedings  under  sect.  226  (n). 


In  what*  Cases. 


Sect.  3. —  To  correct  an  erroneous  Lease  or  other  Deed. 
If  a  lease  or  other  deed  be  drawn  up  and  executed  upon  terms 


Evidence. 


The  Mistake 
cannot  be 
pleaded  at 


materially  different  from  those  actually  agreed  on,  and  contrary  to 
the  real  intention  of  both  parties,  a  court  of  equity  may  cause  it  to  be 
reformed  and  corrected  ;  but  it  will  do  so  only  upon  very  strong  evi- 
dence clearly  showing  a  mistake  by  hoth  parties,  and  the  onus  of  proof 
lies  on  the  plaintiff  (o). 

A  mistake  of  the  above  nature  cannot  be  pleaded  at  law  by  w^ay  of 

defence  on  equitable  grounds,  pursuant  to  17  k  18  Vict,  c.  125,  s.  83, 

Law  by  way  of  fQj.  -when  a  deed  requires  to  be  corrected  recourse  must  be  had  to  a 

Equitable  . 

Defence.  court  of  equity  {p). 

Opinion  of  Before  instituting  a   suit  in  equity  for  the  above  purpose,  the  in- 

Counsel  before  ^^^^^^  plaintiff  should  State,  in  the  shape  of  a  case,  all  the  facts  and 
evidence  upon  which  he  intends  to  rely,  and  obtain  the  opinion  of  a 
chancery  barrister  upon  the  following  points,  viz.:  1.  Whether  the 
facts  and  evidence  as  stated  are  suflficient  to  entitle  him  to  a  decree ; 
2.  Whether  any  demand  or  notice  or  other  preliminary  step  should  be 
taken  before  the  bill  is  filed  ;  3.  Upon  whom  will  the  costs  of  the  suit 
fdl  ?  His  solicitor  will  tell  him  the  probable  amount  of  such  costs  on 
each  side. 


(in)  Pearsey.  Robins,  26  L.  J.,  Exch.  183. 

(n)  Mortimore  v.  Soares,  E.  &  E.  399. 

(o)  Tf'risht  V.  Goff,  22  Beav.  207  ;  Sells  v. 
Sells,  1  Drew.  &  Sm.  42  ;  29  L.  J.,  Chan. 
500  ;  Rooke  v.  Lord  Kensington,  2  Kay  &  J. 
74.3  ;  Story  Eq.  Jur.  s.  157  ;  8  E.  &  B.  257, 
294. 


{p)  Mines  Royal  Societies  v.  Magnay,  Bart., 
10  Ex.h.  489,  493;  Perez  v.  Oleaga,  11 
Exch.  506;  Teede  v.  Johnson,  11  Esch. 
840,  843  ;  Scott  v.  Liilledale,  8  E.  &  B. 
815.  821  ;  Clerk  v.  Laurie,  1  H.  &  N.  458  ; 
Reis  V.  The  Scottish  Equitable  Life  Assur- 
ance Society,  2  H.  &  N.  19. 
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Sect.   4. —  Where  Trustees,  Sfc.  obtain  Henewed  Leases  in   their  own    Chap.  XXV. 

Xames.  ^"^- ^- 

A  lease  renewed  by  a  trustee  or  executor  in  his  own  name,  even  in  B_v  Trustees 
the  absence  of  fraud,  and  upon  the  refusal  of  the  lessor  to  grant  a  ^  secuiors. 
new  lease  to  the  cestui  que  trust,  shall  be  held  upon  trust  for  the 
person  entitled  to  the  old  lease  {q).  The  same  rule  applies  to  an 
executor  de  son  tort  renewing  a  lease  in  his  own  name  (r).  ^^  here  a 
trustee  obtains  a  new  lease  which  comprises  not  only  the  premises  in 
the  orisrinal  lease,  but  also  additional  lands,  the  trusts  will  not  attach 
upon  the  additional  lands  {s).  The  ground  of  decreeing  renewals  by 
trustees  and  executors  to  enure  to  the  benefit  of  cestui  que  trusts  is 
public  policy,  to  prevent  persons  in  such  situations  from  acting  so  as 
to  take  a  benefit  to  themselves  {t). 

A  person  acting  as  agent,  or  in  any  similar  capacity  for  a  person  By  Agents, 
havino;  an  interest  in  a  lease,  cannot  renew  it  for  his  own  benefit  u). 

If  a  person  having:  a  limited  interest  in  a  renewable  lease,  as  a  By  Tenant  for 
tenant  for  life,  renews  it  in  his  own  name,  he  will  be  held  a  trustee  for 
those  entitled  in  remainder  to  the  old  lease  (x). 

If  one  of  several  persons  jointly  interested  in  a  lease  renew  it  in  By  a  Person 
his  own  name  he  will  hold  in  trust  for  the  others  according  to  their  j-p^^^^^^^^^' 
respective   shares  {y).      And  if  a  person  jointly   interested   with  an  Others. 
infant  renew,  and  the  renewed  lease  turn  out  not  to  be  beneficial,  the 
person  renewing  must  sustain  the  loss ;  if  beneficial  the  infant  can 
claim  his  shave  of  the  benefit  to  be  derived  from  it  (2). 

If  a  partner  renew  a  lease  of  the  partnership  premises  in  his  own  By  a  Partner. 
name  and  on  his  own  account  he  will  be  held  a  trustee  of  it  for  the 
firm  (a). 

If  a  mort2:a2:ee  renew  a  lease  in  his  own  name  the  renewal  shall  be  By  a  Mort- 
for  the  benefit  of  the  mortsragor,  pa\*ing  the  mortgagee  his  charges  (b) ;  ^^^^" 
nor  will  the  case  be   altered  by  the  expiration  of  the  lease  before 
renewal  (c).     On  the  other  hand,  if  a  lessee  mortgage  leaseholds,  and  By  a  Mort- 
afterwards  obtain  a  new  lease  in  his  own  name  the  new  lease  will  be  S^g"'"- 
held   a  £;raft   on   the  old  one  for   the   benefit  of  the  mortgagee  (rf). 
Upon  the  same  principle,  if  a  person  entitled  to  a  lease  subject  to  By  Owner  of 
dpbts,  lec^acies  or  annuities,  renews  in  his  ov^ti  name,  the  incumbrances  ^^^^^  subject 

'      ~  '  '  to  Incum- 

will  remain  a  charge  upon  the  renewed  lease  [e).  brances. 

(?>  Keerh  v.  5;-;^':- :".  Sfle::  Cas.Ch.  61 ;  (f)  White  &  Tudor  L.  C.  39  (2ik1  ed.). 

White  V  T    ":  rL.  C.  3o.  37    Cr.d  ed.t.  («)  Id.  39. 

(r     ;;  :y  V.  Dillo-..  1  Y>?X\  ii  B.  409;  («)  Id.  40. 

G-  -^-;  V.  G'—:-..  1  S:h.  &:  Le-:  352.  (6)  Id.  40. 

'i)  J:liis:  V.  F:.-.'.  3  Dru.  &  W.  512:  (<■)  Id.  40;  Rakettram  t.  Brewer,  2  P. 

2  Conn.  &  Law.  20 S.  "Wms.  510;  Nesbitt  t.  Tredemtdek,  1  Ball  & 

{t)  GriiJiii  V.  Gri-n.=  .  1  Sch.  &  Lef.  354;  B.  29. 
Blftceit  \.  Millett.  7  Bro.  P.  C.  367.  (d)  SmUk  T.  Ckickester,  1  Conn.  &  Law. 

(•)  White  &  Tudor  L.  C.  41  (2iid  ed.).  4«6. 

(«)  Id.  38.  (e)  White  &  Tudor  L.  C.  41  ( 2nd  ed.). 
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Chap.  XXV. 
Sect.  4'. 

Against 
Volunteers. 

Or  Purchasers 
with  Notice. 


Not  apainst  a 
quasi  Tenant 
in  Tail  of 
Leaseholds. 

Nor  against 
a  Stranger. 


Sale  of  Right 
of  Renewal. 


Nature  of  Re- 
lief in  Equity 
and  upon  what 
Terms. 


The  same  remedies  which  may  be  had  against  trustees,  executors 
and  persons  with  Hmited  interests  renewing  leases  in  their  own  names 
may  also  be  had  against  volunteers  claiming  through  them  (/).  And 
against  purchasers  from  them  with  notice  express  or  implied  (/).  But 
the  cestui  que  trust  may  be  barred  by  acquiescence  and  lapse  of 
time  (/). 

A  quasi  tenant  in  tail  of  leaseholds  being  the  absolute  owner  of 
them  is  not  barred  by  the  same  equities  as  persons  having  merely 
limited  interests  {g). 

Where  a  stranger  obtains  a  renewal  of  a  lease,  or  a  reversionary 
lease,  the  old  tenant  has  no  equity  against  him  (li) ;  nor,  it  seems,  has  a 
lessee  any  equity  against  his  sub -lessee  who  obtains  a  renewal  from 
the  head  landlord  without  consulting  him  {i). 

If  a  person  having  a  right  of  renewal  sells  such  right,  the  money 
produced  by  the  sale  will  be  affected  with  the  same  trusts  as  the  lease- 
holds, if  renewed,  would  have  been(/i).  M 

A  trustee  who  has  renewed  will  be  directed  to  assign  the  lease,  free 
from  incumbrances,  except,  as  it  seems,  any  lease  made  by  him  bona 
fide  at  the  best  rent  (I) :  and  he  must  account  also  for  the  mesne  rents 
and  profits  which  he  may  have  received  (m),  notwithstanding  the 
lease  had  expired  before  the  bill  was  filed  (^0-  But  where  a  tenant 
for  life  has  renewed,  the  account  will  commence  only  from  his  de- 
cease (o).  On  the  other  hand,  the  person  who  has  renewed  the  lease 
will  be  entitled  to  be  indemnified  against  the  covenants  he  may  have 
entered  into  with  the  lessor  (p),  and  he  will  have  a  lien  upon  the 
estate  for  the  costs  and  expenses  of  renewing  the  lease,  with  interest  (7), 
and  for  the  expenses  of  lasting  improvements  (r),  but  not  for  any  im- 
provements adopted  as  a  mere  matter  of  taste,  or  as  matter  of  personal 
convenience  (s) ;  at  the  same  time  there  may  be  many  charges  in  the 
nature  of  waste,  and  as  to  deterioration  which  must  be  set  off  against 
anything  found  due  in  respect  of  improvements  (s).  So  also  will  a 
tenant  for  life  have  a  lien  for  such  proportion  of  the  fine  upon  renewal 
as  ought  to  be  borne  by  the  remainderman  {t). 


Sect.  5. — Leases  obtained  hy  Stewards,  Sfc. 
If  a  steward  or  attorney  or  other  confidential  agent  obtains  a  lease 


(/)  White  &  Tudor  L.  C  42  (2nd  ed.). 

(g)  Blake  v.  Blahe,  1  Cox,  266. 

(/O  White  &  Tudor  L.  C.  4'1  (2nd  ed.). 

(j)  Miiunsell  v.  O'Brien,  1  Jones  (Exch. 
Irish),  176. 

(k)  White  &  Tudor  L.  C.  41  (2nd  ed.); 
Owen  V.  Williams,  Ambler,  734. 

(0  White  &  Tudor  L.  C.  41  (2nd  ed.)  ; 
Bowles  V.  Stewart,  1  Sch.  &  Lef.  230. 

('«)  Id.  41. 


(n)  Eyre  v.  Dolphin,  2  Ball  &  B.  290. 

(o)   Geddings  v.  Geddings,  3  Russ.  241. 

(/))  Keech  v.  Sandford,  Select  Cas.  Ch. 
61  ;  White  &  Tudor  L.  C.  36  (2nd  ed.); 
Geddings  v.  Geddings,  supra. 

(</)  White  &  Tudor  L.  C.  41,  42  (2nd 
ed.). 

(r)  Id.  42. 

(s)  Mill  V.  Hill,  3  H.  L.  Cas.  869. 

(0  White  &  Tudor  L.  C.  42  (2nd  ed.). 
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from  his  principal  either  to  himself  or  to  a  third  person  under  whom  the    Chap.  XXV. 
steward,  &c.  soon  afterwards  acquires  an  interest  in  the  lease  ;  it  niav         ^^^'   ' 
he  set  aside  in  equity  at  the  instance  of  the  lessor,  unless  it  be  proved 
that  the  utmost  rent  and  the  most  favourable  terms  were  obtained  for 
him,  and  the  onus  of  proving  this  lies  on  the  defendant  (u). 

(u)  Ld.  Hardwicke  v.  Venion,  4  Ves.  411  j  Lady  Ormond  v.  Hutchinson,   \G  Ves.  94; 
Grosvenor  v.  Slierratl,  28  Beav.  (i59. 
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CHAPTER  XXVI. 


CRIMINAL  PROCEDURE. 


Chap.  XXVI. 
Sect.  1. 

24  &  25  Vict 
c.  96,  s.  74. 
Stealiiip:  Chat- 
tels or  Fix- 
tures. 


If  above  5/. 
value. 


Form  of  In- 
dictment. 


PAGE 

Sect.  1.  Larceny  by  Tenants  or  Lodg- 
ers    930 

Goods  of  Lodger  stolen  930 
2.  Injuries  to  Buildings 930 


PAGE 

.  931 


Sect.  3.  Arson    

4.  Spring-guns  and  Man-traps  .  932 

5.  Forcible  Entry  and  Detainer  933 


Lodging-house 
Keeper  not  re- 
sponsible for 
Goods  of 
Lodg«r  stolen. 


Sect.  1. — Larceny  hy  Tenants  or  Lodgers. 

By  24  &  25  Vict.  c.  96,  s.  74,  "  whosoever  shall  steal  any  chattel  or 
fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  or  lodging, 
whether  the  contract  shall  have  been  entered  into  by  him  or  her  or  by 
her  husband  or  by  any  person  on  behalf  of  him  or  her  or  her  husband, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping ;  and  in  case  the  value  of  such  chattel  or  fixture  shall  exceed  the 
sum  of  51.,  shall  be  liable  at  the  discretion  of  the  court  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping ; 
and  in  every  case  of  stealing  any  chattel  in  this  section  mentioned  it 
shall  be  lawful  to  prefer  an  indictment  in  the  common  form  as  for 
larceny ;  and  in  every  case  of  stealing  any  fixture  in  this  section 
mentioned,  to  prefer  an  indictment  in  the  same  form  as  if  the  offender 
were  not  a  tenant  or  lodger;  and  in  either  case  to  lay  the  property  in 
the  owner  or  person  letting  to  hire"  (a). 

The  law  implies  no  obligation  upon  a  lodging-housekeeper  to  take 
care  of  the  goods  of  his  lodger.  Where,  therefore,  certain  property  of 
a  lodger  who  was  about  to  quit  had  been  stolen  by  a  stranger,  who  in 
his  absence  was  permitted  by  the  occupier  of  the  house  to  enter  the 
rooms  for  the  purpose  of  viewing  them  :  held,  that  the  lodging-house- 
keeper was  not  responsible  for  the  loss  {b). 


24  &  25  Vict, 
c.  97,  s.  13. 
Pulling  down 


Sect.  2. — Injuries  to  J3uildings  hy  Tenants. 

By  24  &  25  Vict.  c.  97,  s.  13,  "  whosoever,  being  possessed  of  any 

dwelling-house  or  other  building  or  part  of  any  dwelling-house  or 

(a)  Arch.  PI.  &  Ev.  C.  C.  335,  336  (15th       29  L.  J.,  C.  P.  246 ;  Dansey  v.  Richardson, 
cd.).  3E.  &B.  144. 

{b)  Holder  V.  Soulby,  8  C.  B.,N,  S.  254 ; 
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other  building  held  for  any  term  of  years,  or  other  less  term,  or  at  Chap.xxvi. 
will,  or  held  over  after  the  termination  of  any  tenancy,  shall  unlaw-  — ^^^'^'  ^" — 
fully  and  maliciously  pull  down  and  demolish,  or  begin  to  pull  down  °fj  oTllnoT° 
or  demolish,  the  same  or  any  part  thereof,  or  shall  unlawfully  and  any  Building, 
maliciously  pull  down   or  sever  from  the  freehold  any  fixture  being  Or  Fixture. 
fixed  on   or   to   such  dwelling-house   or  building,   or  part  of  such 
dwelling-house  or  building,  shall  be  guilty  of  a  misdemeanor  (c). 


Sect.  3, — Arson  (d). 

By  24  &;  25  Vict.  c.  97,  s.  2,  "  whosoever  shall  unlawfully  and  ma- 
liciously set  fire  to  any  dwelling-house,  anr/  person  being  therein,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

By  section  3,  "  whosoever  shall  unlawfully  and  maliciously  set  fire 
to  any  house,  stable,  coach-house,  out-house,  warehouse,  office,  shop, 
mill,  malt-house,  hop-oast,  barn,  storehouse,  granary,  hovel,  shed,  or 
fold,  or  any  farm  building,  or  to  any  building  or  erection  used  in 
farming  land,  or  in  carrying  on  any  trade  or  manufacture,  or  any 
branch  thereof,  whether  the  same  shall  then  be  in  the  possession  of  the 
offender  or  in  the  possession  of  any  other  person,  with  intent  thereby  to 
injure  or  defraud  any  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

By  section  6,  "  whosoever  shall  unlawfully  and  maliciously  set  fire  to 
any  building  other  than  such  as  are  in  this  act  before  mentioned  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceedino-  fourteen  years  and  not  less  than  three  years,  or  to  be  im- 
prisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping." 

By  section  7,  "  whosoever  shall  unlawfully  and  maliciously  set  fire 
to  any  matter  or  thing,  being  in,  against,  or  under  any  building,  under 
such  circumstances  that  if  the  building  were  thereby  set  fire  to  the 


24  &'  25  Vict, 
c.  97,  s.  2. 
Arson  of 
Dwelling- 
houses,  any 
Person  being 
therein. 


Sect.  3.  Arson 
of  Houses, 
Outhouses,  &c. 


With  intent  to 
injure  or  de- 
fraud. 


Sect.  6.  Arson 
of  other 
Buildings. 


Sect.  7.  Arson 
of  things  in, 
against  or 
under  any 
Building. 


(c)  Arch.  PI.  &  Ev.  C.  C.  449,  450  (15th 
ed.).  ed 

3o2 


(d)  Arch.  PI.  &  Ev.  C.  C.  429-445  (15th 
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ARSON. 


Chap.  XXVI. 

Sect.  3. 


Sect.  8.  At- 
tempt to  set 
fire  to  ^ny 
Building,  &c. 


24  &  25  Vict, 
c.  100,  s.  31. 
Setting  or 
placing 
Spring-Guns 
and  Man- 
Traps. 


offence  would  amount  to  felony,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not 
less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping." 

By  section  8,  ''  whosoever  shall  unlawfully  and  maliciously  by  any 
overt  act  attempt  to  set  fire  to  any  building  or  any  matter  or  thing  in 
the  last  preceding  section  mentioned,  under  such  circumstances  that 
if  the  same  were  thereby  set  fire  to  the  offender  would  be  guilty  of 
felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  and  not  less  than  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping." 

A  person  who  maliciously  sets  fire  to  his  own  goods,  in  his  own 
house,  with  intent  by  burning  the  goods  to  defraud  an  insurance 
ofiice,  but  does  not  set  fire  to  the  house,  may  be  convicted  of  felony 
upon  an  indictment  framed  under  sect.  3  (e). 


Or  knowingly 
and  wilfully 
permitting 
tlieni  to 
remain. 


Traps  for 
Vermin. 


During  the 
Night  Sjiring- 
Gunsand  Man- 
Traps,  UlC.  may 
be  set  in  Dwell- 
ing-Houses for 


Sect.  4. — Spring- Guns  and  Man- Traps. 

By  24  &:  25  Vict.  c.  100,  s.  31,  "whosoever  shall  set  or  place,  or 
cause  to  be  set  or  placed  any  spring-gun,  man-trap  or  other  engine 
calculated  to  destroy  human  life  or  inflict  grievous  bodily  harm,  with 
the  intent  that  the  same,  or  whereby  the  same,  may  destroy  or  inflict 
grievous  bodily  harm  upon  a  trespasser  or  other  person  coming  in 
contact  therewith,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  the  term  of  three  years,  ov  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour ;  and 
whosoever  shall  knowingly  and  wilfully  permit  any  such  spring-gun, 
man-trap  or  other  engine  which  may  have  been  set  or  placed  in  any 
place  then  being  in  or  afterwards  coming  into  his  possession  or  occu- 
pation by  some  other  person  to  continue  so  set  or  placed  shall  be 
deemed  to  have  set  and  placed  such  gun,  trap  or  engine  with  such 
intent  as  aforesaid  :  provided,  that  nothing  in  this  section  contained 
shall  extend  to  make  it  illegal  to  set  or  place  any  gin  or  trap  such  as 
may  have  been  or  may  be  usually  set  or  placed  with  the  intent  of 
destroying  vermin :  provided  also,  that  nothing  in  this  section  shall 
be  deemed  to  make  it  unlawful  to  set  or  place  or  cause  to  be  set  or 
placed,  or  to  be  continued  set  or  placed,  from  sunset  to  sunrise,  any 
spring-gun,  man-trap  or  other  engine  which  shall  be  set  or  placed,  or 


(e)  Reg.  V.  Lyons,  1  Bell  C.  C.  R.  38;  28  L.  J.,  M.  C.  33. 
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caused  or  continued  to  be  set  or  placed,  in  a  dwelling-house  for  the  Chap.xxvi. 
protection  thereof"  (/).  ^^^''-  *• 


the  protection 
thereof. 


Sect.  5. — Forcible  Entry  and  Detainer  (y). 
The  offence  of  forcible  entry  and  detainer  is  defined  to  be  the  vio-  Nature  and 
lent  taking  or  keeping  possession  of  lands  and  tenements,  with  menaces,  the' Offence  by 
force  and  arms,  and  without  the  authority  of  law  (h).  This  was  for-  Indictment, 
merly  allowable,  under  certain  circumstances,  to  every  person  dis- 
seised or  put  out  "of  possession  {i) ;  but  being  found  very  prejudicial 
to  the  public  peace,  it  was  thought  necessary,  by  various  statutes  (the 
latest  of  which  was  the  21  Jac.  1,  c.  15),  to  restrain  all  persons  what- 
ever from  the  use  of  such  violent  methods  to  do  themselves  justice. 
Although  a  man  may  arm  himself  and  his  friends  for  the  defence  of 
tlie  possession  of  his  house,  against  such  as  threaten  to  make  an  un- 
lawful entry,  he  cannot  lawfully  do  the  same  in  defence  of  his  close  (A). 
Where  there  has  been  a  forcible  entry  made  into  a  freehold,  it  is 
punishable  by  statute  5  Rich.  2,  st.  1,  c.  8,  with  imprisonment  and 
ransom  at  the  Queen's  will.  Though  the  statute  mentions  entry  only, 
if  expulsion  be  laid  in  the  indictment  and  proved,  the  prosecutor  may 
obtain  restitution  (Z) ;  though  no  restitution  can  be  awarded  by  31 
Eliz.  c.  11,  if  the  defendant  have  been  permitted  to  remain  quietly  in 
possession  for  three  years  previously  to  the  finding  of  the  indict- 
ment (m).  An  indictment  lies  also  at  common  law  for  a  forcible  entry, 
although  it  is  generally  brought  on  the  acts  of  parliament  {n).  No 
expulsion  or  detainer  in  this  case  need  be  proved,  because  no  restitu- 
tion can  be  awarded  (o).  The  tenement  in  which  the  force  was  made 
must  be  described  with  convenient  certainty ;  and  the  indictment 
must  set  forth,  that  the  defendant  actually  entered,  and  ousted  the 
party  grieved,  and  continued  his  possession  at  the  time  of  finding 
the  indictment,  otherwise  he  cannot  have  restitution,  because  it  does 
not  appear  that  he  needs  it  (p).  If,  however,  a  man's  wife,  children 
or  servants  continue  in  the  house,  or  upon  the  land,  he  is  not  ousted 
of  his  possession  ;  but  his  cattle  being  upon  the  ground  do  not  pre- 
serve his  possession  (q).  A  repugnancy  in  setting  forth  the  offence 
in  an  indictment  upon  any  of  the  statutes  is  an  incurable  fault  (r) :  an 
indictment  for  forcible  entry  was  quashed,  therefore,  for  not  setting 
forth  that  the  party  was  seised  or  disseised,  or  what  estate  he  had  in 
the  tenement ;  for  if  he  had  only  a  term  for  years,   then  the  entry 

(/)    Arch.    PI.    &    Ev.    C.  C.  580,   581  (h)  Rex  v.  Baker,  3  Burr.  \7 31. 

(15th  ed.).  (o)  Rex  v.  JVilsoj),  8  T.  R.  357.     The  in- 

ig)  See   Cole    Ejec.    Chap.    LXXIV. ;  dictment  for  forcible  entry  into  leasehold 

Arch.  PI.  &  Ev.  C.C.  736— 740  (15ih  ed.).  premises  is  founded  on  statute  21  Jac.  1, 

(h)  4  Blac.  Com.  148.  c.  15  ;  for  a  forcible  detainer,  on  8  Hen.  6, 

(0  1  Hawk.  P.  C.  c.  64,  s.  1.  c.  9,  or  21  Jac.  1,  c.  15. 

(k)  Rex  V.  Bishoii  of  Bangor,  1  Russ.  on  (/))   Hawk.  P.  C.  c.  64,  ss.  37,  41. 

Crimes,  255.  {q)  Dalt.  c.  132. 

(0  1  Hawk.  P.  C.  c.  64,  s.  41.  (.r;  1  Hawk.  P.  C.  c.  64,  s.  39. 

(w)  Cole  Ejec.  688. 
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Punishment  of 
the  Offence  by 
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Chap.  XXVI.  must  be  laid  into  the  freehold  of  A.  in  the  possession  of  B.(s).     Upon 
^^^"^^  ^'       the  finding  by  the  grand  jury  of  the  indictment,  the  judge  of  assize 
has  a  discretion  to  refuse  to  award  restitution  (t). 
Punishment  of       By  8  Hen.  6,  c.  9,  s.  6,  if  any  person  be  put  out,  or  disseised  of 
the  Offence  by   ^^y  lands  or  tenements  in  a  forcible  manner,  or  put  out  peaceably, 
and  after  holding  out  with  strong  hand,  the  party  grieved  shall  have 
a  writ  of  trespass  against  the  disseisor ;  and  if  he  recovers,  he  shall 
have  treble  damages,  and  the  defendant  moreover  shall  make  tine 
and  ransom  to  the  king.     This  statute  applies  only  to  a  person  having 
the  freehold  (u) :  and  he  shall  recover  as  well  for  the  mesne  occupa- 
tion,  as  for  the  first  entry  :    and  although  he  shall  recover  treble 
damages,  yet  he  shall  recover  costs,  for  the  word  "  damages  "  includes 
costs  of  suit  (j:). 

By  8  Hen.  6,  c.  9,  for  a  more  speedy  remedy,  the  party  grieved 
may  complain  to  any  one  justice,  or  to  a  mayor,  sheriff  or  bailiff 
within  their  liberties.  Concerning  which  power  of  the  justice,  it  is 
enacted  as  follows : — After  complaint  made  to  such  justice,  by  the 
party  grieved,  of  a  forcible  entry  made  into  lands,  tenements  or  other 
possessions,  or  forcibly  holding  thereof,  he  shall,  within  a  convenient 
time,  at  the  costs  of  the  party  grieved  (without  any  examining  or 
standing  upon  the  right  or  title  of  either  party),  take  sufficient  power 
of  the  county,  and  go  to  the  place  where  the  force  is  made  (y).  All 
people  of  the  county,  as  well  the  sheriff  as  others,  shall  be  attendant 
on  the  justices,  to  arrest  the  offenders,  on  pain  of  imprisonment  and 
fine  to  the  Queen  :  and  if  the  doors  be  shut,  and  they  within  the 
house  shall  deny  the  justice  to  enter,  it  seems  he  may  break  open  the 
house  to  remove  the  force  (z) :  if,  after  the  entry  made,  the  justice 
"  shall  find  such  force,  he  shall  cause  the  offenders  to  be  arrested ;" 
and  the  offenders  being  arrested,  they  shall  be  put  in  the  next  gaol, 
there  to  abide  convict  by  the  record  of  the  same  justice,  until  they 
have  made  fine  and  ransom  to  the  Queen  (a).  The  justice  ought  to 
"  make  a  record  of  such  force  by  him  viewed  ;"  which  record  shall 
be  a  sufficient  conviction  of  the  offenders,  and  the  parties  shall  not  be 
allowed  to  traverse  it.  This  record,  being  made  out  of  the  sessions, 
by  a  particular  justice,  may  be  kept  by  him;  or  he  may  make  it 
indented,  and  certify  the  one  part  into  the  Queen's  Bench,  or  leave  it 
with  the  clerk  of  the  peace;  and  the  other  part  he  may  keep  himself. 
For  this  view  of  the  force  by  the  justice,  being  a  judge  of  record, 
makes  his  record  thereof,  in  the  judgment  of  the  law,  as  strong  and 
effectual  as  if  the  offenders  had  confessed  the  force  before  him ;  and 
as  far  as  regards  the  restraining  of  traverse,  more  effectual,  than  if  the 


(s)  3  Salk.  169;  3  Burr.  1732  ;  Reg.  v. 
Bowser,  8  Dowl.  128. 

(0  Reg.  V.  Harland.  8  A.  &  E.  826  ;  1  P. 
&  D.  93;  2  Moo.  &  R.  HI. 

(u)   Cole  V.  Eagle,  8  B.  &  C.  409. 


8. 


(j)  Dale.  c.  129. 

(y)  Dalt.  c.  44'j  1  Hawk.  P.  C.  c.  66,  s. 

(z)  Dalt.  c.  44. 
(a)  15  Rich.  2,  c.2. 
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force  had  been  found  by  a  jury,  upon  the  evidence  of  others.     A  con-  Chap.  XXVI. 

viction  for  a  forcible  detainer  must  show  on  the  face  of  it  an  unlawful       ^^^'^-  ^' 

entry,  as  well  as  a  forcible  detainer:  a  conviction  on  the  view  merely 

of  the  justices,  without  any  evidence  of  an  unlawful  entrv,  is  bad, 

even  though  information  and  complaint  of  an  unlawful  expulsion  be 

stated  (h).     An  inquisition  taken  under  the  8  Hen.  6,  c.  9,  should 

set  forth  the  estate  possessed  by  the  party  in  the  property  (c).     It  is 

doubtful  whether  the  holding  over  by  a  termor  after  the  expiration  of 

his  term  is  constructively  an  unlawful  entry  (d).     The  court  will  not 

compel  magistrates  to  hear  a  complaint  and  act  summarily  under  the 

statutes  (e). 

Although  regiilarly  the  justices  only  who  were  present  at  the  inquiry,  Punishment 
and  when  the  indictment  was  found,  ought  to  award  restitution  :  vet  ^^^^.^  Certio- 
if  the  record  of  the  presentment  or  indictment  be  certified  by  the  jus- 
tice or  justices  into  the  Queen's  Bench,  or  the  same  presentment  or 
indictment  be  removed  or  certified  thither  by  certiorari,  the  justices  of 
that  court  may  award  a  writ  of  restitution  to  the  sheriff,  to  restore 
possession  to  the  party  expelled ;  for  the  justices  of  the  Queen's  Bench 
have  a  supreme  authority  in  all  cases  of  the  crown  (f).  Also  where, 
upon  removal  of  the  proceedings  into  the  Queen's  Bench,  the  con- 
viction shall  be  quashed,  the  court  will  order  restitution  to  the  party 
injured.  Where  a  conviction  of  forcible  entry  was  quashed  for  the 
uncertainty  of  messuage  oi-  tenement,  but  the  restitution  was  opposed, 
on  an  afiidavit  that  the  party's  title  (which  was  by  lease)  was  expired 
since  the  conviction ;  the  court  said,  they  had  no  discretionary  power 
in  this  case,  but  were  bound  to  award  restitution  on  quashing  the 
conviction  (g). 

If  a  forcible  entry  or  detainer  shall  be  made  by  three  persons  or  Punishment 
more,  it  is  also  a  riot,  and  may  be  proceeded  against  as  such,  if  no  i^i^^^to^Riot"*^* 
inquiry  has  before  been  made  of  the  force  {h). 

In  general,  it  seems  clear,  that  to  denominate  the  entry  forcible,  it  What  is  a  ford- 
ought  to  be  accompanied  with  some  circumstances  of  actual  violence  ^  "O- 
or  terror ;  and  therefore  that  an  entry,  which  has  no  other  force  than 
such  as  is  implied  by  the  law  in  every  trespass  whatsoever,  is  not 
within  these  statutes  {i).  With  respect  to  violence^  it  seems  to  be 
agreed  that  an  entry  may  be  forcible,  not  only  in  respect  of  a  violence 
actually  done  to  the  person  of  a  man, — as  by  beating  him  if  he  refuse 
to  relinquish  his  possession; — but  also  in  respect  of  any  other  kind  of 
violence  in  the  manner  of  the  entry, — as  by  breaking  open  the  doors 
of  a  house,  whether  any  person  be  in  it  or  not,  especially  if  it  be  a 
dwelling-house;  and  perhaps,  also,  by  an  act  of  outrage  after  the 

(h)  Rex  V.  Wilson,  1  A.  &  E.  627 ;  3  Id.  (e)  E.r  parte  Davy,  2  Dowl.  N.  S.  2i. 

S17;   S.  C,  3  N.  &  M.  753;   5  Id.  164;  6  (/)  Dalt.  c.  44. 

Id.  625,  852.  Ig)  Rer  v  Jones,  1  Stra.  474. 

(c)  Reg.  V.  Bowser,  8  Dowl.  128.  (/i)  Dalt.  c.  44. 

(d)  Rex  V.  Oakley,  4  B.  &:  Adol.  307  ;   1  (')  -Rf-r  v.  Snt/ih,  5  C.  &  P.  201 ;   1  Moo. 
N.  &  M.  58.  &•  R.  155. 
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Chap.  XXVI.  entry, — as  by  carrying  away  the  party's  goods.     It  seems,  however, 

^^       —  tliat  an  entry  is  not  forcible,  by  tlie  bare  drawing  up  a  latch,  or  puUing 

back  the  bolt  of  the  door,  there  being  no  appearance  therein  of  being 
done  by  a  strong  hand  or  multitude  of  people :  and  it  has  been  held, 
that  an  entry  into  a  house  through  a  window,  or  by  opening  a  door 
with  a  key,  is  not  forcible  (k).  With  respect  to  the  circumstances  of 
terror,  it  is  to  be  observed,  that  wherever  a  man,  either  by  his  beha- 
viour or  speech  at  the  time  of  his  entry,  gives  those  who  are  in  pos- 
session just  cause  to  fear  that  he  will  do  them  some  bodily  hurt,  if 
they  will  not  give  way  to  him,  his  entry  is  esteemed  forcible.  This 
is  the  case  whether  he  cause  such  a  terror,  by  carrying  with  him  an 
unusual  number  of  attendants ;  or  by  arming  himself  in  such  a  manner 
as  plainly  intimates  a  design  ;  or  by  actually  threatening  to  kill,  maim 
or  beat  those  who  shall  continue  in  possession ;  or  by  giving  out  such 
speeches  as  plainly  imply  a  purpose  of  using  force  (Z).  It  seems  that 
if  a  person  enter  into  another  man's  house  or  ground  with  apparent 
violence,  though  it  be  but  to  cut  or  take  away  his  corn,  grass  or  other 
goods,  or  to  fell  or  chop  wood,  or  do  any  other  like  trespass,  and 
though  he  do  not  put  the  party  out  of. his  possession,  it  is  a  forcible 
entry.  If  the  entry  were  peaceable,  and  after  such  entry  made,  parties 
cut  or  take  away  any  other  man's  corn,  grass,  wood  or  other  goods, 
without  apparent  violence  or  force,  though  such  acts  are  accounted  a 
disseisin  with  force,  yet  they  are  not  punishable  as  forcible  entries  (m): 
but  if  he  enter  peaceably,  and  then  by  force  or  violence  cut  or  take 
away  any  corn,  grass  or  wood,  or  forcibly  or  wrongfully  carry  away 
any  other  goods  there  being,  it  seems  to  be  a  forcible  entry  punishable 
by  the  statutes.  It  seems,  however,  that  no  entry  is  forcible  from  any 
threatening  to  spoil  another's  goods,  or  to  destroy  his  cattle,  or  to  do 
him  any  other  such  like  damage,  which  is  not  personal  (m).  It  is  also 
a  forcibly  entry,  if  a  man,  having  an  estate  in  land,  by  a  defeasible 
title,  continue  with  force  in  the  possession  thereof,  after  a  claim  made 
by  one  who  had  a  right  of  entry  thereto  (n). 
Whatisaforci-  The  Same  circumstances  of  violence  and  terror,  which  will  make  an 
ble  Detainer,     g^try  forcible,  will  make  a  detainer  forcible  also :  and  a  detainer  may 

be  forcible,  whether  the  entry  were  forcible  or  not  (o). 
By  whom  a  It  is  clear  that  a  forcible  entry  may  be  committed  by  a  single  person, 

forcible  Entry    g^g  ^q\\  ^g  j^y  twenty  ( v) :  but  those  who  accompany  a  man,  when  he 
may  be  made.  ipmi  •  i       •/  ' 

makes  a  forcible  entry,  shall  be  judged  to  enter  with  him,  whetlier  they 

actually  come  upon  the  lands   or  not  (g).     He,  however,  who  barely 

agrees  to  a  forcible  entry  made  to  his  own  use,  without  his  knowledge 

or  privity,  shall  not  be  adjudged  to  make  an  entry  within  these  statutes, 

because  he  no  way  concurred  in  or  promoted  the  force  (r). 

(k)  1  Hawk.  P.  C.  c.  64,  s.  26.  (o)  Id.  s.  30. 

(/)  Id.  s.  27.  (p)  Id.  s.  29. 

(m)  Dalt.  c.  126.  (q)  Id.  s.  22. 

(w)  1  Hawk.  P.  C.  c.  64,  s.  23.  {r)  Id.  s.  24. 
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Sect.  1.— 8  &  9  Vict.  c.  124. 
An  Act  to  facilitate  the  Granting  of  certain  Leases.     [8^/t  August,  1845.] 

Whereas  it  is  expedient  to  facilitate  the  leasing  of  lands  and  tenements :  be  it 
enacted  [&c.],  that  whenever  anj'  party  to  any  deed,  made  according  to  the  forms 
set  forth  in  the  first  schedule  to  this  act,  or  to  any  other  deed  which  shall  be  ex- 
pressed to  be  made  in  pursuance  of  this  act,  shall  employ  in  such  deed  respectively 
any  of  the  forms  of  words  contained  in  column  1  of  the  second  schedule  hereto  an- 
nexed, and  distinguished  by  any  number  therein,  such  deed  shall  be  taken  to  have 
the  same  effect,  and  be  construed,  as  if  such  party  had  inserted  in  such  deed  the 
form  of  words  contained  in  column  2  of  the  same  schedule,  and  distinguished  by  the 
same  number  as  is  annexed  to  the  form  of  words  employed  by  such  party,  but  it 
shall  not  be  necessary  in  any  such  deed  to  insert  any  such  number. 

II.  That  every  such  deed,  unless  any  exception  be  specially  made  therein,  shall 
be  held  and  construed  to  include  all  outhouses,  buildings,  barns,  stables,  yards,  gar- 
dens, cellars,  ancient  and  other  lights,  paths,  passages,  ways,  waters,  watercourses, 
liberties,  privileges,  easements,  profits,  commodities,  emoluments,  hereditaments  and 
appurtenances  whatsoever  to  the  lands  and  tenements  therein  comprised  belonging 
or  in  anywise  appertaining. 

III.  That  in  taxing  any  bill  for  preparing  and  executing  any  deed  under  this  act, 
it  shall  be  lawful  for  the  taxing  othcer,  and  he  is  hereby  required,  in  estimating  the 
proper  sum  to  be  charged  for  such  transaction,  to  consider  not  the  length  of  such 
deed,  but  only  the  skill  and  labour  employed,  and  responsibility  incurred  in  the 
preparation  thereof. 

IV.  That  any  deed  or  part  of  a  deed,  which  shall  fail  to  take  effect  by  virtue  of 
this  act,  shall  nevertheless  be  as  valid  and  effectual,  and  sliall  bind  the  parties  thereto, 
as  far  as  the  rules  of  law  and  equity  will  permit,  as  if  this  act  had  not  been  made. 

V.  That  in  the  construction,  and  for  the  purposes  of  this  act,  and  the  schedules 
hereto  annexed,  unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction,  the  word  "lands"  shall  extend  to  all  tenements  and  heredita- 
ments of  freehold  tenure,  and  to  such  customary  lands  as  will  pass  by  deed,  or  deed 
and  surrender,  and  not  by  surrender  alone,  or  any  undivided  part  or  share  therein 
respectively  ;  and  every  word  importing  the  singular  number  only,  shall  extend  and 


Ch.  XXVIL 
Sect.  1. 


Where  the  Words 
of  Column  I.  of 
the  Second  Sche- 
dule employed, 
the  Deed  to  have 
the  same  Effect 
as  if  Words  of 
Column  II.  were 
inserted. 

Deed  to  include 
all  Houses,  &c. 


Remuneration  for 
Deed  under  tlie 
Act  not  to  be  by 
length  only. 


Deed  failing  to 
take  effect  by  this 
Act  to  be  valid. 

Construction 
Clause. 
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Schedules,  &:c. 
part  of  Act. 

Commencement 
of  Act. 

Extent  of  Act. 


be  applied  to  several  persons  or  things,  as  well  as  one  person  or  thing,  and  the  con- 
verse ;  and  every  word  importing  the  niasciiline  gender  only,  shall  extend  and  be 
applied  to  a  female  as  well  as  a  male  ;  and  the  word  "  party"  shall  mean  and  include 
any  body  politic  or  corporate,  or  collegiate,  as  well  as  an  individual. 

VI.  That  the  schedules,  and  the  directions  and  forms  therein  contained,  shall  be 
deemed  and  taken  to  be  parts  of  this  act. 

VII.  That  this  act  shall  commence  and  take  effect  from  and  after  the  first  day 
of  October  [1845J. 

VIII.  That  this  act  shall  not  extend  to  Scotland. 


The  First  Schedule. 

This  i>-de>'tcre,  made  the  day  of ,  one  thousand  eight  hundred  and 

forty [or  other  year],  in  pui-suance  of  an  act  to  facilitate  the  granting  of  certain 

leases.  Between  [here  insert  the  names  oj"  the  parties,  and  recitals,  if  any]:  WIT- 
NESSETH, that  the  said  [lessor]  or  [lessors]  doth,  or  do  demise  unto  the  said  [lessee] 
or  [lessees],  his  [or  their]  executors,  administrators  and  assigns,  All,  &c.  [parcels], 

From  the  day  of  for  the  term  of  thence  ensuing :    Yielding 

therefor  during  the  said  term  the  rent  of  [state  the  rent  and  mode  of  payment]  (a). 
In  witness  whereof  the  said  parties  hereto  have  hereunto  set  their  hands  and  seals. 


The  Second  Schedule. 
Directions  as  to  the  Forms  in  this  Schedule. 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  this  schedule,  may  sub- 
stitute for  the  words  "  lessee"  or  "  lessor,"  any  name  or  names;  and  in  every  such 
case  corresponding  substitutions  shall  be  taken  to  be  made  in  the  corresponding 
forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the  masculine,  or  the 
plural  number  for  the  singular,  in  the  forms  in  the  first  column  of  this  schedule; 
and  corresponding  changes  shall  be  taken  to  be  made  in  the  corresponding  forms 
in  the  second  column. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the  forms  i  and  5  in  the  first 
column  of  this  schedule  so  employed  by  them,  with  any  words  or  figures,  and  the 
words  or  figures  so  introduced  shall  be  taken  to  be  inserted  in  the  corresponding 
blank  spaces  left  in  the  forms  embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of  the  forms  in  the  first 
column  any  express  exceptions  from,  or  express  qualifications  thereof  respectively; 
and  the  like  exceptions  or  qualifications  shall  be  taken  to  be  made  from  or  in  the 
corresponding  forms  in  the  second  column. 

5.  Where  the  premises  demised  shall  be  of  freehold  tenure,  the  covenants  1  to  10 
shall  be  taken  to  be  made  with,  and  the  proviso  11  to  apply  to,  the  heirs  and  assigns 
of  the  lessor.  And  where  the  premises  demised  shall  be  of  leasehold  tenure,  the 
covenants  and  proviso  shall  be  taken  to  be  made  with  and  apply  to  the  lessor,  his 
executors,  administrators  and  assigns. 


Column  1. 


Column  2. 


1.  That  the  said 
[lessee]  covenants 
with  the  said  [lessor] 
to  pay  rent. 


2.  And  to  pay  taxes ; 


1.  And  the  said  [lessee]  doth  hereby  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  covenant  with 
the  said  [lessor],  that  he,  the  said  [lessee],  his  executors, 
administratoi-s  and  assigns,  will,  during  the  said  term,  pay 
unto  the  said  [lessor]  the  rent  hereby  reserved,  in  manner 
hereinbefore  mentioned,  without  any  deduction  whatsoever. 

2.  And  also  will  pay  all  taxes,  rates,  duties  and  assess- 
ments whatsoever,  whether  parochial,  parliamentary  or 
otherwise,  now  charged  or  hereafter  to  be  charged  upon 
the  said  demised  premises,  or  upon  the  said  [lessor]  on 
account  thereof  (excepting  land  tax,  and  excepting,  in 
Ireland,  tithe  rent-charge,  and  such  portion  of  the  poor 
rate,  as  the  [lessor]  is  or  may  be  liable  to  pay ;  and  ex- 
cepting also  all  taxes,  rates,  duties  and  assessments  what- 

(a)  Also  the  covenants — That,  &c.,  as  in  colu  nn  1. 
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Column  1. 


3.  And  to  repair  ; 


4.    And    to   paint 

outside   every     

year  j 


5.  And  to  paint  and 


paper     inside 
year; 


every 


6.  And  to  insure 
from  fire  in  the  joint 
names  of  the  said  \Ies- 
sor]  and  the  said 
[lessee~\ ; 

To  show  receipts ; 


And  to  rebuild  in 
case  of  fire. 


Column  2. 


7.  And  that  the 
said  [lessor]  may  en- 
ter and  view  state  of 
repair,  and  that  the 
said  [lessee]  will  re- 
pair according  to  no- 
tice. 


8.  That  the  said 
[lessee]  will  not  use 
premises  as  a  shop. 


9.  And  will  not  as- 
sign without  leave. 


soever,  or  any  portion  thereof,  which  the  [lessee]  is  or  may 
be  by  law  exempted  from  {b). 

3.  And  also  will,  during  the  said  term,  well  and  suflS- 
ciently  repair,  maintain,  pave,  empty,  cleanse,  ameud  and 
keep  the  said  demised  premises,  with  the  appurtenances,  in 
good  and  substantial  repair,  together  with  all  chimney- 
pieces,  windows,  doors,  fastenings,  water-closets,  cisterns, 
partitions,  fixed  presses,  shelves,  pipes,  pumps,  pales,  rails, 
locks  and  keys,  and  all  other  fixtures  and  things,  which  at 
any  time  during  the  said  term  shall  be  erected  and  made, 
when,  where  and  so  often  as  need  shall  be. 

4.  And  also  that  the  said  [lessee],  his  executors,  adminis- 
trators and  assigns,  will,  in  every  year  in  the  said 
term,  paint  all  the  outside  wood- work  and  iron- work  be- 
longing to  the  said  premises,  with  two  coats  of  proper  oil 
colours,  in  a  workmanlike  manner. 

5.  And  also  that  the  said  [lessee],  his  executors,  admi- 
nistrators and  assigns,  will,  in  every  year,  paint  the 
inside  wood,  iron  and  other  works,  now  or  usually  painted, 
with  two  coats  of  proper  oil  colours,  in  a  workmanlike 
manner ;  and  also  re-paper  with  paper  of  a  quality  as  at 
present,  such  parts  of  the  premises  as  are  now  papered  ; 
and  also  wash,  stop,  whiten  or  colour  such  parts  of  the  said 
premises  as  are  now  plastered. 

6.  And  also,  that  the  said  [lessee],  his  executors,  admi- 
nistrators and  assigns,  will  forthwith  insure  the  said  pre- 
mises hereby  demised  to  the  full  value  thereof,  in  some 
respectable  insurance  office,  in  the  joint  names  of  the  said 
[lessor],  his  executors,  administrators  and  assigns,  and  the 
said  [lessee],  his  executors,  administrators  or  assigns,  and 
keep  the  same  so  insured  during  the  said  term  :  And  will, 
upon  the  request  of  the  said  [lessor]  or  his  agent,  show  the 
receipt  for  the  last  premium  paid  for  such  insurance  for 
every  cuiTeot  year  :  And  as  often  as  the  said  premises 
hereby  demised  shall  be  burnt  down  or  damaged  by  fire, 
all  and  every  the  sums  or  sum  of  money  which  shall  be  re- 
covered or  received  by  the  said  [lesseel,  his  executors,  ad- 
ministrators or  assigns,  for  or  in  respect  of  such  insurance, 
shall  be  laid  out  and  expended  by  him  in  building  or 
repairing  the  said  demised  premises,  or  such  parts  thereof 
as  shall  be  burnt  down  or  damaged  by  tire  as  aforesaid. 

7.  And  it  is  hereby  agreed  that  it  shall  be  lawful  for  the 
said  [lessor]  and  his  agents,  at  all  seasonable  times  during 
the  said  term,  to  enter  the  said  demised  premises,  to  take  a 
schedule  of  the  fixtures  and  thinofs  made  and  erected  there- 
upon, and  to  examine  the  condition  of  the  said  premises ; 
and  further,  that  all  wants  of  reparation,  which  upon  such 
views  shall  be  found,  and  for  the  amendment  of  which 
notice  in  writing  shall  be  left  at  the  premises,  the  said 
[lessee],  his  executors,  administrators  and  assigns,  will, 
within  three  calendar  months  next  after  every  such  notice, 
well  and  sufficiently  repair  and  make  good  accordingly. 

8.  And  also,  that  the  said  [lessee],  his  executors,  admi- 
nistrators and  assigns,  will  not  convert,  use  or  occupy  the 
said  premises  or  any  part  thereof,  into  or  as  a  shop,  ware- 
house or  other  place,  for  carrying  on  any  trade  or  business 
whatsoever,  or  suffiir  the  said  premises  to  be  used  for  any 
such  purpose  or  otherwise  than  as  a  private  dwelling-house, 
without  the  consent  in  writins  of  the  said  [lessor], 

9.  And  also,  that  the  said  [lessee]   shall  not  nor  will 
'during  the  said  term  assign,  transfer  or  set  over,  or  other- 


Ch.  XXVII. 

Sect.  1. 


(6)  It  is  difEcuIt  to  say  from  what  taxes,  rates,  &c.  a  tenant  is  bv  la.v  exempt ;  ante, 
430— 4o0. 
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10.  And  that  lie 
\\\\\  leave  iireniiscs  in 
good  repair. 


1 1 .  Proviso  for  re- 
entry by  the  said 
lessor  on  non-pay- 
ment of  rent  or  non- 
performance of  cove- 
nants. 


12.  The  said  [Ics- 
sur'\  covenants  with 
the  said  [lessee]  for 
quiet  enjoyment. 


Column  2. 


wise  by  any  act  or  deed  procure  tlie  said  premises,  or  any 
of  tlieni,  to  be  assigned,  transferred  or  set  over  unto  any 
person  or  ])eroons  whomsoever,  without  the  consent  iu 
writing  of  the  said  [lessor],  his  executors,  administrators 
or  assigns,  first  iiad  and  obtained. 

10.  And  further,  that  the  said  [lessee']  will,  at  the  expi- 
ration or  other  sooner  determination  of  the  said  term, 
peaceably  surrender  and  yield  up  unto  the  said  [lessor]  the 
said  premises  hereby  demised,  with  the  appurtenances, 
together  with  all  buildings,  erections  and  fixtures,  now  or 
hereafter  to  be  built  or  erected  thereon,  in  good  and  sub- 
stantial repair  and  condition  in  all  respects,  reasonable  wear 
and  tear,  and  damage  bj^  fire,  only  excepted. 

11.  Provided  always,  and  it  is  expressly  agreed,  that  if 
the  rent  hereby  reserved,  or  any  part  thereof,  shall  be  un- 
paid for  fifteen  days  after  any  of  the  days  on  which  the 
same  ought  to  have  been  paid  (although  no  formal  demand 
shall  have  been  made  thereof),  or  in  case  of  the  breach  or 
non-performance  of  any  of  the  covenants  and  agreenieuts 
herein  contained  on  the  part  of  the  said  [lessee],  his  execu- 
tors, administrators  and  assigns,  then  and  in  either  of  such 
cases  it  shall  be  lasvful  for  the  said  [lessor]  at  any  time 
thereafter,  into  and  upon  the  said  demised  premises,  or 
any  part  thereof,  in  the  name  of  the  whole  to  re-enter,  and 
the  same  to  have  again,  repossess  and  enjoy  as  of  his  or 
their  former  estate,  anything  here'mafter  (c)  contained  to 
the  contrary  notwithstanding. 

12.  And  the  [lessor]  doth  hereby  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  covenant  with  the 
said  [lessee],  his  executors,  administrators  and  assigns,  that 
he  and  they  paying  the  rent  hereby  reserved,  and  perform- 
ing the  covenants  hereinbefore  on  his  and  their  part  con- 
tained, shall  and  may  peaceably  possess  and  enjoy  the  said 
demised  premises  for  the  term  hereby  granted,  without  any 
interruption  or  disturbance  from  the  said  [lessor],  his  ex- 
ecutors, administrators  or  assigns,  or  any  other  person  or 
persons  lawfully  claiming  by,  from  or  under  him,  them  or 
any  of  them. 


Sect.  2.— 12  &  13  Vict.  c.  26. 

An  Act  for  grantbuf  BeUef  against  Defects  in  Leases  made  under  Poivers  of  Leas- 
ing, in  certain  Cases.  [26th  June,  1849.] 

Whereas,  through  mistake  or  inadvertence  on  the  part  of  persons  granting  leases, 
and  through  ignorance  on  the  part  of  lessees  of  the  titles  of  persons  from  whom 
leases  are  accepted,  leases  granted  by  persons  having  valid  powers  of  leasing  are 
frequently  invalid  as  against  the  successors  in  estate  of  such  persons  by  reason  of  the 
non-observance  or  omission  of  some  condition  or  restriction,  or  by  reason  of  some 
other  deviation  from  the  terms  of  such  powers  :  and  whereas  leases  granted  in  the 
intended  exercise  of  such  powers  are  sometimes  invalid  as  against  the  successors  in 
estate  of  the  persons  granting  the  same,  by  reason  that  at  the  time  of  granting  the 
same  the  person  granting  the  lease  could  not  lawfully  grant  such  lease,  although  at 
a  subsequent  time,  and  during  the  continuance  of  his  estate  in  the  hereditaments 
comprised  in  such  lease,  he  might  have  granted  the  same  in  the  lawful  exercise  of 
such  power:  and  whereas  it  is  expedient  that  provision  should  be  made  for  granting 
relief  in  the  cases  aforesaid,  in  manner  after  mentioned  :  be  it  enacted  [&c.],  that 
Interpretation  of  in  construing  this  act  words  importing  the  singular  number  shall  include  the  plural 
ninnber,  and  words  importing  the  plural  number  shall  include  the  singular  number, 
and  words  importing  males  shall  extend  to  females,  and  the  word  "person"  shall 


Teims. 


(o)  This  is  inaccurate;  but  flie  mistake 
does  not  appear  to  be  so  serious  as  in  Doe 


d.  Spencer  v.  Godwin,  4  M.  &  S.  265;  Cole 
Ejec.  411. 
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incluJe  corporatious  aggregate  or  sole,  unless  in  any  of  the  cases  aforesaid  there  be 
something  in  the  context  repugnant  to  such  construction. 

II.  Tiiat  where  in  the  intended  exercise  of  any  such  power  of  leasing  as  aforesaid 
whether  derived  under  an  act  of  parliament  or  under  any  instrument  lawfully 
creating  such  power,  a  lease  has  been  or  shall  hereafter  be  granted,  w^hich  is,  by 
reason  of  the  non-observance  or  omission  of  some  condition  or  restriction,  or  by 
reason  of  any  other  deviation  from  the  terms  of  such  power,  invalid  as  against  the 
jierson  entitled  after  the  determination  of  the  interest  of  the  person  granting  such 
lease  to  the  reversion,  or  against  other  the  person  who,  subject  to  any  lease  lawfully 
granted  under  such  power,  would  have  been  entitled  to  the  hereditaments  comprised 
in  such  lease,  such  lease,  in  case  the  same  have  been  made  bona  fide,  and  the  lessee 
named  therein,  his  heirs,  executors,  administrators  or  assigns  (as  the  case  may  re- 
quire), have  entered  thereunder,  shall  be  considered  in  equity  as  a  contract  for  a 
grant,  at  the  request  of  the  lessee,  his  heirs,  executors,  administrators  or  assigns  (as 
the  case  may  require),  of  a  valid  lease  under  such  power,  to  the  like  purport  and 
effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as  any  variation  may  be  neces- 
sary in  order  to  comply  with  the  terms  of  such  power ;  and  all  persons  who  would 
have  been  bound  by  a  lease  lawfully  granted  under  such  power  shall  be  bound  in 
P(|uity  by  such  contract:  provided  always,  that  no  lessee  under  any  such  invalid 
lease  as  aforesaid,  his  heirs,  executors,  administrators  or  assigns,  shall  be  entitled  by 
virtue  of  any  such  equitable  contract  as  aforesaid  to  obtain  any  variation  of  such 
lease,  where  the  persons  who  would  have  been  bound  by  such  contract  are  willing 
to  confirm  such  lease  without  variation  (d). 

III.  That  the  acceptance  of  rent  under  any  such  invalid  lease  as  aforesaid  shall, 
as  against  the  person  so  accepting  the  same,  be  deemed  a  confirmation  of  such 
lease  (e). 

IV.  That  where  a  lease  granted  in  the  intended  exercise  of  any  such  power  of 
leasing  as  aforesaid  is  invalid  by  reason  that  at  the  time  of  the  granting  thereof  the 
person  granting  the  same  could  not  lawfully  grant  such  lease,  but  the  estate  of  such 
person  in  the  hereditaments  comprised  in  such  lease  shall  have  continued  after  the 
time  when  such  or  the  like  lease  might  have  been  granted  by  him  in  the  lawful 
exercise  of  such  power,  then  and  in  every  such  case  such  lease  shall  take  effect,  and 
be  as  valid  as  if  the  same  had  been  granted  at  such  last-mentioned  time,  and  all  the 
provisions  herein  contained  shall  apply  to  every  such  lease. 

V.  That  when  a  valid  power  of  leasing  is  vested  in  or  may  be  exercised  by  a  per- 
son granting  a  lease,  and  such  lease  (by  reason  of  the  determination  of  the  estate  or 
interest  of  such  person  or  otherwise)  cannot  have  effect  and  continuance  according 
to  the  terms  thereof,  independently  of  such  power,  such  lease  shall,  for  the  purposes 
of  this  act,  be  deemed  to  be  granted  in  the  intended  exercise  of  such  power,  although 
such  power  be  not  referred  to  in  such  lease. 

VI.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  prejudice  or  take  away  any  right  of  action  or  other  right 
or  remedy  to  which,  but  for  the  passing  of  this  act,  the  lessee  named  in  any  such 
lease  as  aforesaid,  his  heirs,  executors,  administrators  or  assigns,  would  or  might 
have  been  entitled,  under  or  by  virtue  of  any  covenant  for  title  or  quiet  enjoyment 
contained  in  such  lease  on  the  part  of  the  person  granting  the  same,  or  to  prejudice 
or  take  away  any  right  of  re-entry  or  other  right  or  remedy  to  which,  but  for  the 
passing  of  this  act,  the  person  granting  such  lease,  his  heirs,  executors,  administra- 
tors or  assigns,  or  other  the  person  for  the  time  being  entitled  to  the  reversion  ex- 
pectant on  the  determination  of  such  lease,  would  or  might  have  been  entitled,  for 
or  by  reason  of  any  breach  of  the  covenants,  conditions  or  provisoes  contained  in 
such  lease,  and  on  the  part  of  the  lessee,  his  heirs,  executors,  administrators  or 
assigns,  to  be  observed  and  performed. 

VII.  That  this  act  shall  not  extend  to  any  lease  by  an  ecclesiastical  corporation 
or  s]jiritual  person,  or  to  any  lease  of  the  possessions  of  any  college,  hospital  or 
charitable  foundation,  or  to  any  lease  where,  before  the  passing  of  this  act,  the 
hereditaments  comprised  in  such  lease  have  been  surrendered  or  relinquished,  or  re- 
covered adversely  by  reason  of  the  invalidity  thereof,  or  there  has  been  any  judgment 
or  decree  in  any  action  or  suit  concerning  the  validity  of  such  lease,  and  shall  not 
prejudice  or  aft'ect  any  action  or  suit  already  commenced  and  now  pending  in  any 
court  of  law  or  equity,  but  every  such  action  and  suit  may  be  proceeded  with,  and 
such  relief  Iiad  therein,  as  if  this  act  had  not  passed. 

VIII.  That  this  act  shall  not  extend  to  Scotland. 


Ch.  XXVII. 

Sect.  2. 

Leases  invalid 
owing  to  Devia- 
tion from  Terms 
of  the  Power  to 
be  deemed  Con- 
tracts in  Equity 
for  such  Leases 
as  might  have 
been  granted  un- 
der tlie  Power. 


Proviso  where 
the  Grantor  or 
Reversioner  is 
willing  to  con- 
firm. 


Acceptance  of 
Rent  to  be 
deemed  a  Con- 
firmation. 

Leases  invalid  at 
the  granting 
thereof  may  be- 
come valid  if  the 
Grantor  continue 
in  the  ownership 
until  the  Time 
when  he  might 
lawfully  grant 
such  a  Lease. 

What  shall  be 
deemed  an  in- 
tended Exercise 
of  a  Power. 


Saving  the  Rights 
of  the  Lessees 
under  Covenants 
for  Title  and  for 
quiet  Enjoyment, 
and  the  Lessor's 
Right  of  Re-entry 
for  Breach  of 
Covenant,  &c. 


Act  not  to  ex- 
tend to  certain 
Leases.  . 


Pending  Suits 
not  to  he  pre 
judiced. 


Extent  of  Ac!. 
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And  see  13  \'ict.  c.  17,  s.  3  ;  post, 


(f)  Repealed  by  13  Vict.  c.  17,  s.  1  ;  post, 
942. 
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STATUTE  13  VICT.  C.  17. 


Ch.  XXVII. 

Sect.  3. 

Act  may  be 
amended,  Sec, 


12  &  13  Vict. 
c.  26. 

12  &  13  Vict. 
c.  110. 


12  &  13  Vict, 
c.  20,  s.  3,  re- 
pealed. 


Where  there  is  a 
Note  in  Writing 
showing  Intent 
to  confirm,  ac- 
ceptance of  Rent 
to  be  deemed  a 
Confirmation. 

Wliere  Rever- 
sioner is  able  and 
willing  to  con- 
firm, Lessee  to 
accept  confirma- 
tion. 


IX.  That  tin's  act  may  be  amended  or  repealed  by  any  act  to  be  passed  in  this 
session  of  parliament. 


Act  may  be 
amended,  &c. 


Sect.  3.— 13  Vict.  c.  17. 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament  for  granting  Helief 
against  Defects  in  Leases  made  under  Powers  of  Leasing.     [Z\st  May,  1850.] 

Whereas  an  act  was  passed  in  the  last  session  of  parliament,  "  for  granting  Relief 
agiiinst  Defects  in  Leases  made  under  Powers  of  Leasing  in  certain  Cases;"  and  by 
another  act  of  the  same  session  the  operation  of  the  said  first-recited  act  was  sus- 
j)ended  until  the  first  day  of  Juue^  one  thousand  eight  hundred  and  fifty:  And 
whereas  it  is  expedient  that  the  said  first-recited  act  should  be  amended  :  Be  it  there- 
fore enacted  [&c.],  that  so  much  of  the  said  first-recited  act  as  enacts  that  the 
accej)tance  of  rent  under  any  such  invalid  lease  as  therein  mentioned  shall,  as  against 
the  person  accepting  the  same,  be  deemed  a  confirmation  of  such  lease,  shall  be  re- 
pealed. 

II.  That  where,  upon  or  before  the  acceptance  of  rent  under  any  such  invalid 
lease,  as  in  the  said  first-recited  act  mentioned,  any  receipt,  memorandum  or  note  in 
writing,  confirming  such  lease,  is  signed  by  the  person  accepting  such  rent,  or  some 
other  person  by  him  thereunto  lawfully  authorized,  such  acceptance  shall,  as  against 
the  person  so  accepting  such  rent,  be  deemed  a  confirmation  of  such  lease. 

IIL  That  where  during  the  continuance  of  the  possession  taken  under  any  such 
invalid  lease,  as  in  the  said  first-recited  act  mentioned,  the  person  for  the  time  being 
entitled  (subject  to  such  possession  as  aforesaid)  to  the  hereditaments  comprised  in 
such  lease,  or  to  the  possession  or  the  receipt  of  the  rents  and  profits  thereof,  is  able 
to  confirm  such  lease  without  variation,  the  lessee,  his  heirs,  executors  or  adminis- 
trators (as  the  case  may  require),  or  any  person  who  would  have  been  bound  by  the 
lease  if  the  same  had  been  valid,  shall,  upon  the.request  of  the  person  so  able  to 
confirm  the  same,  be  bound  to  accept  a  confirmation  accordingly  ;  and  such  con- 
firmation may  be  by  memorandum  or  note  in  writing,  signed  by  the  persons  con- 
firming and  accepting  respectively,  or  by  some  other  persons  by  them  respectively 
thereunto  lawfully  authorized;  and  after  confirmation  and  acceptance  of  confirma- 
tion such  lease  shall  be  valid,  and  shall  be  deemed  to  have  had  from  the  granting 
thereof  the  same  effect  as  if  the  same  had  been  originally  valid. 

IV.  That  this  act  may  be  amended  or  repealed  by  any  act  to  be  passed  in  this 
session  of  parliament. 


On  Determina- 
tion of  Leases  or 
Tenancies  under 
Tenant  for  Life, 
&c.  instead  of 
Emblements 
Tenant  to  hold 
until  Expiration 
of  current  Year, 
&c. 


Sect.  4. — 14  &  15  Vict.  c.  25. 

An  Act  to  improve  the  Law  of  Landlord  and  Tenant  in  relation  to  Emblements,  to 
growing  Crops  seized  in  Execution,  and  to  Agricultural  Tenants'  Fixtures. 

[24<A  July,  1851.] 

Whereas  it  is  expedient  to  amend  the  law  to  prevent  or  lessen  the  evils  of  the 
right  to  emblements,  and  the  loss  and  injury  arising  therefrom,  and  also  the  law 
relating  to  growing  crops  seized  under  executions,  and  to  agricultural  fixtures :  be 
it  therefore  declared  and  enacted  [&c.] 

I.  That  where  the  lease  or  tenancy  of  any  farm  or  lands  held  by  a  tenant  at 
rack-rent  shall  determine  by  the  death  or  cesser  of  the  estate  of  any  landlord  entitk'd 
for  his  life,  or  for  any  other  uncertain  interest,  instead  of  claims  to  emblements,  the 
tenant  shall  continue  to  hold  and  occupy  such  farm  or  lands  until  the  expiration  of 
the  then  current  year  of  his  tenancy,  and  shall  then  quit,  upon  the  terms  of  his  lease 
or  holding,  in  the  same  manner  as  if  such  lease  or  tenancy  were  then  determined  by 
effluxion  of  time  or  other  lawful  means  during  the  continuance  of  his  landlord's 
estate  ;  and  the  succeeding  landlord  or  owner  shall  be  entitled  to  recover  and  receive 
of  the  tenant,  in  the  same  manner  as  his  predecessor  or  such  tenant's  lessor  could 
have  done  if  he  had  been  living  or  had  continued  the  landlord  or  lessor,  a  fair  pro- 
portion of  the  rent  for  the  period  which  may  have  elapsed  from  the  day  of  the 
death  or  cesser  of  the  estate  of  such  predecessor  or  lessor  to  the  time  of  the  tenant 
so  quitting,  and  the  succeeding  landlord  or  owner  and  the  tenant  respectively  shall, 
as  between  themselves  and  as  against  each  other,  be  entitled  to  all  the  benefits  and 
advantages,  and  be  subject  to  the  terms,  conditions  and  restrictions,  to  which  the 
preceding  landlord  or  lessor  and  such  tenant  respectively  would  have  been  entitled 
and  subject  in  case  the  lease  or  tenancy  had  determined  in  manner  aforesaid  at  the 
expiration  of  such  current  year :  provided  always,  that  no  notice  to  quit  shall  be 
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necessary  or  required  by  or  from  either  party  to  determine  any  such  holding  and 
occupation  as  aforesaid. 

II.  That  in  case  all  or  any  part  of  the  growing  crops  of  the  tenant  of  any  farm 
or  lands  shall  be  seized  and  sold  by  any  sheriff  or  other  officer  by  virtue  of  any  writ 
of  fieri  facias  or  other  writ  of  execution,  such  crops,  so  long  as  the  same  shall  remain 
on  the  farms  or  lands,  shall,  in  default  of  sufficient  distress  of  the  goods  and  chattels 
of  the  tenant,  be  liable  to  the  rent  which  may  accrue  and  become  due  to  the  land- 
lord after  any  such  seizure  and  sale,  and  to  the  remedies  by  distress  for  recovery  of 
such  rent,  and  that  notwithstanding  any  bargain  and  sale  or  assignment  which  may 
have  been  made  or  executed  of  such  growing  crops  by  any  such  sherifi"  or  other 
officer (e). 

III.  That  if  any  tenant  of  a  farm  or  lands  shall,  after  the  passing  of  this  act,  with 
the  consent  in  writing  of  the  landhn-d  for  the  time  being,  at  his  own  cost  and  ex- 
pense, erect  any  farm-building,  either  detached  or  otherwise,  or  put  up  any  other 
building,  engine  or  machinery,  either  for  agricultural  purposes  or  for  the  purposes  of 
trade  and  agriculture  (which  shall  not  have  been  erected  or  put  up  in  pursuance  of 
some  obligation  in  that  behalf),  then  all  such  buildings,  engines  and  machinery 
shall  be  the  property  of  the  tenant,  and  shall  be  removable  by  him,  notwithstanding 
the  same  may  consist  of  separate  buildings,  or  that  the  same  or  any  part  thereof 
may  be  built  in  or  permanently  fixed  to  the  soil,  so  as  the  tenant  making  any  such 
removal  do  not  in  anywise  injure  the  land  or  buildings  belonging  to  the  landlord,  or 
otherwise  do  put  the  same  in  like  plight  and  condition,  or  as  good  plight  and  con- 
dition, as  the  same  were  in  before  the  erection  of  anything  so  removed  :  provided, 
nevertheless,  that  no  tenant  shall,  under  the  provision  last  aforesaid,  be  entitled  to 
remove  any  such  matter  or  thing  as  aforesaid  without  first  giving  to  the  landlord  or 
his  agent  one  month's  previous  notice  in  writing  of  his  intention  so  to  do  ;  and 
thereupon  it  shall  be  lawful  for  the  landlord,  or  his  agent  on  his  authority,  to  elect 
to  purchase  the  matters  and  things  so  proposed  to  be  removed,  or  any  of  them,  and 
the  right  to  remove  the  same  shall  thereby  cease,  and  the  same  shall  belong  to  the 
landlord  ;  and  the  value  thereof  shall  be  ascertained  and  determined  by  two  referees, 
one  to  be  chosen  by  each  party,  or  by  an  umpire  to  be  named  by  such  referees,  and 
shall  be  paid  or  allowed  in  account  by  the  landlord  who  shall  have  so  elected  to 
purchase  the  same. 

IV.  That  if  any  occupying  tenant  of  land  shall  quit,  leaving  unpaid  any  tithe 
rent-charge  for  or  charged  upon  such  land  which  he  was  by  the  terms  of  his  tenancy 
or  holding  legally  or  equitably  liable  to  pay,  and  the  tiihe  owner  shall  give  or  have 
given  notice  of  proceeding  by  distress  upon  the  land  for  recovery  thereof,  it  shall  be 
lawful  for  the  landlord,  or  the  succeeding  tenant  or  occupier,  to  pay  such  tithe  rent- 
charge,  and  any  expenses  incident  thereto,  and  to  recover  the  amount  or  sum  of 
money  which  he  may  so  pay  over  against  such  first-named  tenant  or  occupier,  or  his 
legal  representatives,  in  the  same  manner  as  if  the  same  were  a  debt  by  simple  con- 
tract due  from  such  first-named  tenant  or  occupier  to  the  landlord  or  tenant  making 
such  payment. 

V.  Nothing  in  this  act  shall  extend  to  Scotland. 


Ch.  XXVII. 

Sect.  4. 

Growing  Crops 
seized  and  sold 
under  Execution 
to  be  liable  for 
accruing  Rent. 


Tenant  may  re- 
move Buildings 
and  Fixtures 
erected  by  hira  on 
Farms,  unless 
Landlord  elect  to 
take  tu  them. 


Tenant  quitting, 
leaving  Tithe 
Rent-charge  un- 
paid, Landlord, 
&c.  may  pay  the 
same,  and  re- 
cover from  the 
first-named  Te- 
nant as  if  it  were 
a  simple  Con- 
tract Debt. 


Act  not  to  extend 
to  Scotland. 


Sect.  5.-18  k  19  Vict.  c.  132  (/). 

An  Act  for  facilitating  the  Erection  of  Divelling-Houses for  the  Labouring  Classes. 

{Uth  August,  1855.] 


Sect.  6.— 19  &  20  Vict.  c.  120(5'). 

An  Act  to  facilitate  Leases  and  Sales  of  Settled  Estates.      [29fA  July,  1856.] 

Whereas  it  is  expedient  that  the  Court  of  Chancery  should  have  power  in  certain 
cases  to  authorize  leases  and  sales  of  settled  estates  where  it  shall  deem  that  such 
leases  or  sales  would  be  proper  and  consistent  with  a  due  regard  for  the  interests  of 
all  parties  entitled  under  the  settlemeut;  and  it  is  also  expedient  that  persons  in  pos- 
session of  land  for  certain  limited  interests  should  have  power  to  grant  agricultural 
or  occupation  leases  thereof,  at  rack-rent,  for  a  reasonable  period :  be  it  enacted 
[&c.],  as  follows : 


(e)  As  to  the  previous  law,  see  Wharton 
v.  Naylor,  12  Q.  B.  673;  6  D.  &  L.  136; 
ante,  3*58. 

(/)  This  is  too  long  to  be  here  inserted. 


[g)  Amended  and  extended  by  21  &  22 
Vict.  c.  77,  post,  951.  See  Brickdale's 
Settled  Estates  Act,  1856  (Sweet,  1857), 
and  the  Supplement  (1862). 
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Cii.  XXVII. 
Sect.  6. 

Interpietation  of 
certain  Terms. 


Power  to  Court 
of  Chancery  to 
authorize  Leases 
of  Settled  Estates, 
subject  to  certain 
Conditions. 


I.  The  word  "settlement"  (//),  as  used  in  tliis  act,  shall  signify  anj'  act  of  parlia- 
ment, deed,  agreement,  copy  of  court  roll,  will  or  other  instrument,  or  any  number 
of  such  instruments,  under  or  by  virtue  of  which  any  hereditaments  of  any  tenure 
or  any  estates  or  interests  in  any  such  hereditaments  stand  limited  to  or  in  trust  for 
any  j)ersons,  by  way  of  succession,  including  any  such  instruments  atlecting  the 
estates  of  any  one  or  more  of  such  persons  exclusively  ;  and  the  term  "  settled 
estates"  (h),  as  used  in  this  act,  shall  signify  all  hereditaments  of  any  tenure  and  all 
estates  or  interests  in  any  such  hereditaments  which  are  the  subject  of  a  settlement; 
and  for  the  purposes  of  this  act  a  tenant  in  tail,  after  possibility  of  issue  extinct,  shall 
be  deemed  to  be  a  tenant  for  life. 

II.  It  shall  be  lawful  fur  the  Court  of  Chancery  in  England,  so  far  as  relates  to 
estates  in  England,  and  for  the  Court  of  Chancery  in  Ireland,  so  far  as  relates  to 
estates  in  Ireland,  if  it  shall  deem  it  proper  aud  consistent,  with  a  due  regard  for  the 
interests  of  all  parties  entitled  under  the  settlement,  and  subject  to  the  provisions  and 
restrictions  in  this  act  contained,  to  authorize  leases  (i)  of  any  settled  estates,  or  of 
any  rights  or  privileges  over  or  aftecting  any  settled  estates,  for  any  purpose  what- 
soever, whether  involving  waste  or  not,  provided  the  following  conditions  be  ob- 
served : 

First.  Every  such  lease  shall  be  made  to  take  effect  in  possession  at  or  within  one 
year  next  after  the  making  thereof,  and  shall  be  for  a  term  of  years  not  exceed- 
ing for  an  agricultural  or  occupation  lease  twenty-one  years  ;  for  a  mining  lease, 
or  a  lease  of  water,  water  mills,  wayleaves,  waterleaves  or  other  rights  or  ease- 
ments, forty  years;  and  for  a  building  lease,  ninety-nine  years  fj)  ;  or  where 
the  court  shall  be  satisfied  that  it  is  the  usual  custom  of  the  district,  and  bene- 
ficial to  the  inheritance,  to  grant  building  leases  for  longer  terms  (/f),  then  for 
such  term  as  the  court  shall  direct  (/) : 

Secondly.  On  every  such  lease  shall  be  reserved  the  best  rent,  or  reservation  in 
the  nature  of  rent,  either  uniform  or  not,  that  can  be  reasonably  obtained,  to 
be  made  payable  half-yearly  or  oftener,  without  taking  any  fine  or  other  benefit 
in  the  nature  of  a  fine  : 

Thirdly.  Where  the  lease  is  of  any  earth,  coal,  stone  or  mineral,  a  certain  portion 
of  the  whole  rent  or  payment  reserved  shall  be  from  time  to  time  set  aside  and 
invested  as  hereinafter  mentioned;  namely,  when  and  so  long  as  the  person  for 
the  time  being  entitled  to  the  receipt  of  such  rent  is  a  person  who,  by  reason  of 
his  estate,  or  by  virtue  of  any  declaration  in  the  settlement,  is  entitled  to  work 
such  earth,  coal,  stone  or  mineral  for  his  own  benefit,  one  fourth  part  of  such 
rent,  and  otherwise  three  fourth  parts  thereof;  and  in  every  such  lease  sufl!icient 
provision  shall  be  made  to  ensure  such  application  of  the  aforesaid  portion  of 
the  rent,  by  the  appointment  of  trustees  or  otherwise,  as  the  court  shall  deem 
expedient : 

Fourthly.  No  such  lease  shall  authorize  the  felling  of  any  trees,  except  so  far  as 


(/<)  For  further  definitions  of  "  settle- 
ment" and  "settled  estates,"  see  21  &  22 
Vict.  c.  77,  s.  1,  post,  951.  In  considering 
wliether  an  instrument  is  a  settlement 
within  the  act,  the  terms  of  the  instrument 
must  be  looked  to,  and  not  the  events 
which  have  happened  ;  Re  Goodwin's  Settle- 
viejit,  10  W.  R.  612.  An  estate  devised  to 
trustees  upon  trust  to  pay  certain  annuities, 
and,  subject  thereto,  in  trust  for  all  the 
children  or  the  only  child  of  A.  who  sliould 
attain  twenty-one,  is  not  settled  witliin 
the  meaning  of  the  act;  Re  Burdin's  Will, 
28  L.  J.,  Ch.  840  ;   5  Jur.  N.  S.  1378. 

(/■)  Leases  under  the  act  nuist  be  settled 
in  chambers,  but  not  necessarily  by  the 
conveyancing  counsel  of  the  court;  Re 
Procter's  Settled  Estate,  2(]  L.  J.,  Ch.  464; 
3  Jur.  N.  S.  34.  As  to  licences  to  grant 
leases  of  lands  held  of  settled  manors,  see 
21  &  22  Vict.  c.  77,  s.  3,  post,  951 ;  Brick- 
dale,  120. 

(,;■)  By  21  &  22  Vict,  c.77,  s.  2,  the  term 
''  Building  lease"  shall  be  deemed  to  in- 
clude a  repairing  lease,  so  that  no  repairing 


lease  shall  be  made  for  a  term  exceeding 
sixty  years;   post,  951. 

{k)  It  being  the  custom  in  St.  Helen's 
to  grant  building  leases  for  999  years,  a 
power  to  grant  such  leases  for  600  years 
was  vested  in  trustees  ;  Re  Cross's  Charity, 
27  Beav.  592.  Before  authorizing  leases 
for  999  years  the  Master  of  the  Rolls  re- 
quired evidence  not  only  of  the  custom  of 
the  district,  but  that  it  was  not  possible  to 
let  the  property  beneficially  on  any  other 
terms  (9  W.  11.  776).  For  form  of  orders 
vesting  power  to  grant  mining  leases,  and 
for  investment  of  the  money  set  aside  out 
of  rents  in  the  names  of  trustees,  or  for 
payment  thereof  into  court  and  investment, 
see  1  Seton  on  Decrees,  529,  531,  3rd  ed. 

(I)  This  discretionary  power  is  extended 
to  all  other  leases  mentioned  in  this  section, 
except  agricultural  leases,  provided  the 
court  shall  be  satisfied  that  it  is  the  usual 
custom  of  the  district  and  beneficial  to  the 
inheritance  to  grant  such  leases  for  longer 
terms  ;   21  &  22  Vict.  c.  77,  s.  4,  post,  951. 
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sball  be  necessary  for  the  purpose  of  clearing  the  ground  for  any  buildings, 
excavations  or  other  works  authorized  by  the  lease: 
Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shall  execute  a  counter- 
part thereof;  and  every  such  lease  shall  contain  a  condition  for  re-entry  on 
nonpayment  of  the  rent  for  a  period  not  less  (7/2)  than  twentj-^-eight  days  after  it 
becomes  due. 

III.  Subject  and  in  addition  to  the  conditions  hereinbefore  mentioned,  every  such 
lease  shall  contain  sucli  covenants,  conditions  and  stipulations  as  the  court  shall 
deem  expedient  with  reference  to  the  special  circumstances  of  the  demise. 

IV.  The  power  to  authorize  leases  conferred  by  this  act  shall  extend  to  authorize 
leases  either  of  the  whole  or  any  parts  of  the  settled  estates,  and  may  be  exercised 
from  time  to  time. 

V.  Any  leases  granted  under  this  act(n)  may  be  surrendered,  either  for  the  pur- 
pose of  obtaining  a  renewal  of  the  same  or  not;  and  the  power  to  authorize  leases 
conferred  by  this  act  shall  extend  to  authorize  new  leases  of  the  whole  or  any  part 
of  the  hereditaments  comprised  in  any  surrendered  lease. 

VI.  The  power  to  autliorize  leases  conferred  by  this  act  shall  extend  to  authorize 
preliminary  contracts  to  grant  any  such  leases;  and  any  of  the  terms  of  such 
contracts  may  be  varied  in  the  leases. 

VII.  The  power  to  authorize  leases  conferred  by  this  act  may  be  exercised  by  the 
court,  either  by  approving  of  particular  leases  (o),  or  by  ordering  that  powers  of 
leasing,  in  conformity  with  the  provisions  of  this  act,  shall  be  vested  in  trustees  in 
manner  hereinafter  mentioned  (p). 

VIII.  AVhen  application  is  made  to  the  court,  either  to  approve  of  a  particular 
lease  or  to  vest  any  powers  of  leasing  in  trustees,  the  court  shall  require  the  appli- 
cant to  produce  such  evidence  as  it  shall  deem  sufficient  to  enable  it  to  ascertain  the 
nature,  value  and  circumstances  of  the  estate,  and  the  terms  and  conditions  on  which 
leases  thereof  ought  to  be  authorized. 

IX.  When  a  particular  lease  or  contract  for  a  lease  has  been  approved  by  the 
court,  the  court  shall  direct  what  person  or  persons  shall  execute  the  same  as  lessor ; 
and  the  lease  or  contract  executed  by  such  person  or  persons  shall  take  eff'ect  in  all 
respects  as  if  he  or  they  was  or  were  at  the  time  of  the  execution  thereof  absolutely 
entitled  to  the  whole  estate  or  interest  which  is  bound  by  the  settlement,  and  had 
immediately  afterwards  settled  the  same  according  to  the  settlement,  and  so  as  to 
operate  (if  necessary)  by  way  of  revocation  and  appointment  of  the  use,  or  other- 
wise as  the  court  shall  direct". 

X.  Where  the  court  shall  deem  it  expedient  that  any  general  powers  of  leasing 
any  settled  estates  conformably  to  this  act  should  be  vested  in  trustees,  it  may  by 
order  vest  any  such  power  accordingly,  either  in  the  existing  trustees  of  the  settle- 
ment or  in  anj"^  other  persons  ;  and  such  powers,  when  exercised  by  such  trustees, 
shall  take  eff'ect  in  all  respects  as  if  the  power  so  vested  in  them  had  been  originally 
contained  in  the  settlement,  and  so  as  to  operate  (if  necessary)  by  way  of  revocation 
and  appointment  of  the  use,  or  otherwise  as  the  court  shall  direct ;  and  in  every 
such  case  the  court,  if  it  shall  think  fit,  may  impose  any  conditions  as  to  consents  or 
otherwise  on  the  exercise  of  such  power,  and  the  court  may  also  authorize  the  inser- 
tion of  provisions  for  the  appointment  of  new  trustees  from  time  to  time  for  the  pur- 
pose of  exercising  such  powers  of  leasing  as  aforesaid. 

XI.  It  shall  be  lawful  for  the  Court  of  Chancery  in  England,  so  far  as  relates  to 
estates  in  England,  and  for  the  Court  of  Chancery  in  Ireland,  so  far  as  relates  to 
estates  in  Ireland,  if  it  shall  deem  it  proper  and  consistent  with  a  due  regard  for  the 


Ch.  XXVII. 

Sect.  6. 


Leases  may  eon- 
tain  special  Cove- 
nants. 

Parts  of  Settled 
Estates  may  be 
leased. 

Leases  may  be 
sunendered  and 
renewed. 


Power  to  autho- 
rize Leases  to  ex- 
tend to  prelimi- 
nary Contracts. 

Mode  in  which 
Leases  may  be 
authorized. 


What  Evidence 
to  be  produced 
on  an  applicatiou 
to  authorize 
Leases. 


After  Approval 
of  a  Lease,  Court 
to  direct  who 
shall  be  the 
Lessor. 


Powers  of  leasing 
may  be  vested  in 
Trustees. 


Court  may  autho- 
rize Sales  of  Set- 
tled Estates,  and 
of  Timber. 


(m)  Probably  "not  more"  than  twenty- 
eight  days  was  meant.  The  same  expres- 
sion occurs  in  sect.  32.  Of  course  the 
words  of  the  act  must  be  complied  with, 
whether  accurate  or  not.  Forty-two  days 
has  been  held  not  unreasonable;  Doe  d. 
Wythe  v.  Rutland.  2  M.  &  W.  672  ;  5  M.  & 
W.  694. 

(n)  "Or  otherwise;"  21  &  22  Vict,  c,  77, 
s.  5,  post,  951  ;  Brickdale,  121. 

(o)  Ante,  9i4  (i). 

(p)  In  Re  Jones's  Settled  Estates,  7  W. 
R.  171  ;  5  Jur.  N.  S.  138,  V.-C.  Stuart 
made  an  order  vesting  very  extensive  leas- 
ing powers  in  trustees,  without  directing  a 
reference  to  the  conveyancing  counsel  or 


an  inquiry  as  to  the  propriety  of  the  powers  ; 
but  that  order  was  subsequently  altered, 
7  W.  R.  523  ;  5  Jur.  N.  S.  564,  by  adding 
a  direction  that  the  leases  should  be  settled 
by  the  judge.  Where  the  leases  to  be 
granted  are  numerous,  a  model  form  is 
directed  to  be  settled  and  adopted  in  each 
case  without  further  application  in  cham- 
bers ;  Re  Hemingway,  7  W.  R.  279  ;  Re  The 
Earl  0/ Jersey's  Settled  Estate,  9  W.  R.  609. 
For  the  form  of  order  in  Re  Hemingway, 
and  as  to  the  course  of  proceeding,  see 
Morgan's  Chanc.  Orders,  255,  3rd  ed.  For 
form  now  adopted,  see  1  Seton  on  Decrees, 


532,  3rd  ed. 
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Cri.  XXVII. 
Sect.  6. 


Consideration  for 
Land  sold  for 
Building  may  be 
a  Fee-farm  Rent. 

Minerals,  &c. 
may  be  excepted 
'  from  Sales. 


Court  may  autho- 
rize Dedication 
ofParts  of  Settled 
Estates  for 
Roads,  8ic. 


How  Sales  and 
Dedications  are 
to  be  effected 
under  the  direc- 
tion of  the  Court. 


Application  by 
Petition  to  exer- 
cise Powers  con- 
ferred by  this 
Act. 

With  whose  Con- 
sent such  Appli- 
cation to  be  made. 


Petition  may  be 
granted  without 
consent,  saving 
Rights  of  non- 
consenting 
Parties. 


interests  of  all  parties  entitled  under  the  settlement,  and  subject  to  the  provisions 
and  restrictions  in  this  act  contained,  from  time  to  time  to  authorize  a  sale  of  the 
whole  or  any  parts  of  any  settled  estates,  or  of  any  timber  (not  being  ornamental 
timber)  growing  on  any  settled  estates ;  and  every  such  sale  shall  be  conducted  and 
confirmed  in  the  same  manner  as  by  the  rules  and  practice  of  the  court  for  the  time 
being  is  or  shall  be  required  in  the  sale  of  lands  sold  under  a  decree  of  the  court. 

XII.  When  any  land  is  sold  for  building  purposes  it  shall  be  lawful  for  the  court, 
if  it  shall  see  fit,  to  allow  the  whole  or  any  part  of  the  consideration  to  be  a  rent 
issuin"-  out  of  such  land,  which  may  be  secured  and  settled  in  such  manner  as  the 
court  shall  approve. 

XIII.  On  any  sale  of  land,  any  earth,  coal,  stone  or  mineral  may  be  excepted, 
and  any  rights  or  privileges  may  be  reserved,  and  the  purchaser  may  be  required  to 
enter  into  any  covenants,  or  submit  to  any  restrictions,  which  the  court  may  deem 
advisable. 

XIV.  It  shall  be  lawful  for  the  Court  of  Chancery  in  England,  so  far  as  relates 
to  estates  in  England,  and  for  the  Court  of  Chancery  in  Ireland,  so  far  as  relates  to 
estates  in  Ireland,  if  it  shall  deem  it  proper  and  consistent  with  a  due  regard  for  the 
interests  of  all  parties  entitled  under  the  settlement,  and  subject  to  the  provisions 
and  restrictions  in  this  act  contained,  from  time  to  time  to  direct  that  any  part  of 
any  settled  estates  be  laid  out  for  streets,  roads,  paths,  squares,  gardens  or  other  open 
spaces,  sewers,  drains  or  watercourses,  either  to  be  dedicated  to  the  public  or  not  (q); 
and  the  court  may  direct  that  the  parts  so  laid  out  shall  remain  vested  in  the  trustees 
of  the  settlement",  or  be  conveyed  to  and  vested  in  any  other  trustees,  upon  such 
trusts  for  securing  the  continued  appropriation  thereof  to  the  purposes  aforesaid  in 
all  respects,  and  with  such  provisions  for  the  aj)pointment  of  new  trustees  when 
required,  as  by  the  court  shall  be  deemed  advisable  (r). 

XV.  On  every  sale  or  dedication  to  be  effected  as  hereinbefore  mentioned,  the 
court  may  direct  what  person  or  persons  shall  execute  the  deed  of  conveyance  ;  and 
the  deed  executed  by  such  person  or  persons  shall  take  effect  as  if  the  settlement 
had  contained  a  power  enabling  such  person  or  persons  to  effect  such  sale  or  dedica- 
tion, and  so  as  to  operate  (if  necessary)  by  way  of  revocation  and  appointment  of 
the  use,  or  otherwise  as  the  court  shall  direct. 

XVI.  Any  person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  settled  estates  for  a  term  of  years  determinable  on  his  death,  or  for  an 
estate  for  life  or  any  greater  estate,  may  apply  to  the  court,  by  petition  (s)  in  a  sum- 
mary way,  to  exercise  the  powers  conferred  by  this  act. 

XVII.  Subject  to  the  exception  contained  in  the  next  section,  every  applica- 
tion (t)  to  the  court  must  be  made  with  the  concurrence  or  consent  of  the  following 
parties  ;   namely, 

Where  there  is  a  tenant  in  tail  under  the  settlement  in  existence,  and  of  full  age, 
then  the  parties  to  concur  or  consent  shall  be  such  tenant  in  tail,  or  if  there  is 
more  than  one  such  tenant  in  tail,  then  the  first  of  such  tenants  in  tail,  and  all 
persons  in  existence  having  any  beneficial  estate  or  interest  under  or  by  virtue 
of  the  settlement  prior  to  the  estate  of  such  tenant  in  tail,  and  all  trustees  having 
any  estate  or  interest  on  behalf  of  any  unborn  child  prior  to  the  estate  of  such 
tenant  in  tail ; 

And  in  every  other  case  the  parties  to  concur  or  consent  shall  be  all  the  persons 
in  existence  having  any  beneficial  estate  or  interest  under  or  by  virtue  of  the 
settlement,  and  also  all  trustees  having  any  estate  or  interest  on  behalf  of  any 
unborn  child. 

XVIII.  Provided  nevertheless,  that,  unless  there  shall  be  a  person  entitled  to  an 
estate  of  inheritance  whose  consent  or  concurrence  shall  have  been  refused  or  cannot 
be  obtained,  it  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  to  give  efl'ect  to  any 
petition,  subject  to  and  so  as  not  to  affect  the  rights,  estate  or  interest  of  any  person 


(q)  See  White  v.  Leeson,  5  H.  &  N.  53  ; 
ante,  604'(O. 

(r)  For  the  form  of  an  order  under  this 
section,  see  1  Seton  on  Decrees,  533, 3rd  ed. 

(.?)  The  application  must  be  by  petition, 
and  not  by  a  mere  motion  ;  Harvey  v.  Clark, 
25  Beav.  7.  For  title  and  form  of  petition, 
see  Gen.  Ord.  xli.;  Re  Thompson's  Settled 
Estates,  Green  v.  Thompson,  1  Johns.  418; 
5  Jur.  N.  S.  1343.  If  the  interest  of  the 
person   in  possession  is  less  than  a  life  in- 


terest, the  persons  entitled  in  .remainder 
should  join  in  the  petition ;  Williams  v. 
Williams,  9  W.  R.  888. 

{t)  The  words  "  every  application"  refer 
only  to  applications  for  sale  of  property  ; 
In  re  The  Duke  of  Cleveland's  Harte  Estates, 
1  Dr.  &  Sm.  481  ;  9  W.  R.  883;  7  Jur. 
N.  S.  7C9  ;  Re  The  "  Sextons  Barns"  Settled 
Estates,  10  W.  R.  416;  Re  Thompson,  cited 
in  1  Seton  on  Decrees,  538,  3rd  ed. 
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whose  consent  or  concurrence  lias  been  refused  or  cannot  be  obtained,  or  whose 
rights,  estate  or  interest  ought  in  the  opinion  of  the  court  to  be  excepted  (u). 

XIX.  Notice  of  any  application  to  the  court  under  this  act  shall  be  served  on  all 
trustees  who  are  seised  or  possessed  of  any  estate  in  trust  for  any  person  whose  con- 
sent or  concurrence  to  or  in  the  application  is  hereby  required,  and  on  any  other 
parties  wlio  in  the  opinion  of  the  court  ought  to  be  so  served  (.r),  unless  the  court 
shall  think  fit  to  dispense  with  such  notice. 

XX.  Notice  of  any  application  to  the  court  under  this  act  shall  be  inserted  in 
Bucli  newspapers  as  the  court  shall  direct  (t/),  and  any  person  or  body  corporate, 
whether  interested  in  the  estate  or  not,  may  apply  to  the  Court  of  Chancery  by 
motion  for  leave  to  be  heard  in  opposition  to  or  in  support  of  any  application  which 
may  be  made  to  the  court  under  this  act ;  and  the  court  is  hereby  authorized  to 
permit  such  person  or  corporation  to  appear  and  be  heard  in  opposition  to  or  sup- 
port of  any  such  application,  on  such  terms  as  to  costs  or  otherwise,  and  in  such 
manner,  as  it  shall  think  fit(z). 

XXI.  The  court  shall  not  be  at  liberty  to  grant  any  application  under  this  act  in 
any  case  where  the  applicant,  or  any  party  entitled,  has  previously  applied  to  either 
house  of  parliament  for  a  private  act  to  effect  the  same  or  a  similar  object,  and  such 
application  has  been  rejected  on  its  merits,  or  reported  against  by  the  judges  to 
whom  the  bill  may  have  been  referred  (a). 

XXII.  The  court  shall  direct  that  some  sufficient  notice  of  any  exercise  of  any  of 
the  powers  conferred  on  it  by  this  act  shall  be  placed  on  the  settlement  or  on  any 
copies  thereof,  or  otherwise  recorded  in  any  way  it  may  think  proper,  in  all  cases 
where  it  shall  appear  to  the  court  to  be  practicable  and  expedient,  for  preventing 
fraud  or  mistake  (b). 

XXIII.  All  money  to  be  received  on  any  sale  effected  under  the  authority  of  this 
act,  or  to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any  lease  of  earth, 
coal,  stone  or  minerals  as  aforesaid,  may,  if  the  court  shall  think  fit,  be  paid  to  any 
trustees  of  whom  it  shall  approve,  or  otherwise  the  same  shall  be  paid  into  the  bank 
of  England  or  Ireland,  as  the  case  may  be,  to  the  account  of  the  accountant-general 
of  the  Court  of  Chancery,  ex  parte  the  applicant  in  the  matter  of  this  act,  and  in 


Ch.  XXVII. 

Sect,  6. 


Notice  of  Appli- 
cation to  be  served 
on  all  Trustees, 
&c. 


Notice  of  Appli- 
cation to  be  given 
in  Newspapers. 


No  Application 
under  this  Act  to 
be  granted  where 
a  similar  Appli- 
cation has  been 
rejected  by 
Parliament. 

Notice  of  the 
Exercise  of 
Powers  to  be 
given  by  the 
Court. 

Court  may  ap- 
point Trustees  to 
receive  and  apply 
Monies  arising 
from  Sales. 


(u)  Where  a  number  of  j)ersons  were 
entitled  to  legacies  charged  upon  property 
sought  to  be  leased,  it  was  held  that  this 
section  enabled  the  court  to  make  an  order 
without  serving  such  persons,  but  that  the 
word  "  subject"  to  and  so  as  not  to  af!ect 
the  rights,  estate  and  interest  of  any  persons 
whose  consent  or  concurrence  could  not  be 
obtained,  should  be  inserted  in  the  order; 
Re  Legge's  Settled  Estates,  6  W,  R.  20. 
Where  interests  comprised  in  and  created 
by  the  settlement  are,  by  sub-settlement, 
vested  in  trustees  with  powers  to  give  re- 
ceipts, the  consent  of  such  trustees  to  an 
application  to  the  court  is  sufficient,  they 
being  regarded  as  the  persons  beneficially 
entitled  under  the  original  settlement ; 
Eyre  v.  Saunders,  4  Jur.  N.  S.  831  ;  Grey 
V.  Jenldns,  26  Beav.  351;  Ellison  v.  Cook- 
son,  1  Coll.  52  ;  Ex  parte  Smyth,  2  De  G.  & 
S.  781. 

{x)  On  the  petition  coming  on  for  hear- 
ing the  court  will  direct  what  persons  (if 
any)  are  to  be  served  with  tlie  notice,  and 
after  such  notice  the  petition  will  be  brought 
on  for  hearing  again  ;  Re  Duke  of  Cleveland's 
Harte  Estates,  V.  C.  Kindersley,  May  7, 
1858;  Morgan's  Chancery  Orders,  259  (3rd 
ed.).  But  it  is  usual,  in  the  first  instance, 
to  serve  such  persons  as  it  is  considered 
necessary  to  serve,  leaving  it  for  the  court, 
if  it  thinks  fit,  to  direct  further  services. 
By  Gen.  Ord.  xxxiv.  r.  1,  a  statement  of  the 
persons  intended  to  be  served  is  to  be  made 
at  the  foot  of  every  petition. 

{y)  The  direction  is  given  on  summons  in 


o 
<j 


chambers.  See  Gen.  Ord.  xli.  16  and  23  Reg. 

of  Augusts,  1857.  "  Such  direction  requires 
the  notices  to  be  inserted  in  the  London 
Gazette  and  in  certain  newspapers  circulat- 
ing in  the  county  where  the  property  is 
situate,  during  three  successive  weeks,  at 
intervals  of  six  days  each."  "  The  notice  is 
received  for  insertion  at  the  Gazette  Office 
on  production  of  the  direction  signed  by  the 
chief  clerk  in  the  fold  of  the  petition;" 
Smith's  Ch.  Prac.  1132,  1133  (7th  ed.). 
The  petition  cannot  be  set  down  for  hearing 
until  the  secretary  of  the  Lord  Chancellor 
or  of  the  Master  of  the  Rolls,  as  the  case 
may  be,  has  certified  that  the  advertisements 
have  been  duly  inserted, and  that  the  twenty- 
one  days  from  the  publication  of  the  last 
of  the  advertisements  required  by  Gen.  Ord. 
xli.  r.  20,  have  expired  ;  Re  Blake,  8  W,  R. 
539  ;  6  Jur,  N.  S.  724  ;  Re  Mellin,  6  Jur. 
N.S.  809. 

{z)  As  to  motions  to  be  heard  in  opposi- 
tion or  in  support  of  any  application,  see 
Gen.  Ord.  xli.  17  ;  In  re  Wilson's  Estates,  1 
L.  T.,  N.  S.  25.  V.  C.  Wood  refused  the 
costs  of  persons  opposing  an  application 
under  this  section. 

On  this  and  the  following  section,  see 
Brickdale,  39,  82,  135. 

(a)  See  Gen.  Ord.  xli.  22.  The  bill  will 
be  presumed  to  iiave  been  rejected  on  its 
merits  unless  the  contrary  appears  ;  Re 
Wilson's  Estates,  1  L.  T.,  N.  S.  25.  The  court 
must  be  satisfied  that  no  such  previous  ap- 
plication has  been  made  ;  Gen.  Ord.  xli.  22. 

(6)  See  Gen.  Ord.  xli.  24. 
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Chap.  XXVII. 

Sect.  6. 


Trustees  may 
apply  Monies,  in 
certain  Cases, 
without  Applica- 
tion to  Court. 


Until  Money  can 
be  applied,  to  be 
invested,  and 
Dividends  to  be 
paid  to  Parties 
entitled. 


Court  may  exer- 
cise Powers  re- 
peatedly ;  but 
may  not  exer- 
cise them  if  ex- 
pressly nega- 
tived. 


Court  not  to 
authorize  any 
Act  which  could 
not  have  been 
authorized  by 
the  Settlor. 
Acts  of  the  Court 
in  professed  pur- 
suance of  this 
Act,  not  to  be 
invalidated. 


Costs. 


Power  to  Lord 
Chancellor,  &c. 
to  make  Rules 
and  Orders  (f). 


either  case  such  money  sliall  be  applied,  as  the  court  shall  from  time  to  time  direct, 
to  some  one  or  more  of  the  following  purposes;  namely, 

Tlie  purchase  or  redemption  of  the  land  tax,  or  the  discharge  or  redemption  of 
any  incumbrance  affecting  the  hereditaments  in  respect  of  wliich  such  money 
was  paid,  or  affecting  any  other  hereditaments  subject  to  the  same  uses  or 
trusts ;  or 
The  purchase  of  other  hereditaments  to  be  settled  in  the  same  manner  as  the  here- 
ditaments in  respect  of  which  the  money  was  paid  ;  or 
The  payment  to  any  person  becoming  absolutely  entitled. 

XXIV.  The  application  of  the  money  in  manner  aforesaid  may,  if  the  court  shall 
so  direct,  be  made  by  the  trustees  (if  any)  without  any  application  to  the  court,  or 
otlierwise  upon  an  order  of  the  court  upon  the  petition  of  the  person  who  would  be 
entitled  to  the  possession  or  the  receipt  of  the  rents  and  profits  of  the  land  if  the 
money  had  been  invested  in  the  purchase  of  land. 

XXV.  Until  the  money  can  be  applied  as  aforesaid,  the  same  shall  be  from  time 
to  time  invested  in  exchequer  bills,  or  in  three  per  centum  consolidated  bank  annui- 
ties, as  the  court  shall  think  fit;  and  the  interest  and  dividends  of  such  exchequer 
bills  or  bank  annuities  shall  be  paid  to  the  person  who  would  have  been  entitled  to 
the  rents  and  profits  of  the  land  if  the  money  had  been  invested  in  the  purchase  of 
landC^*). 

XXVr.  The  court  shall  be  at  liberty  to  exercise  any  of  the  powers  conferred  on 
it  by  this  act,  whether  the  court  shall  have  already  exercised  any  of  the  powers 
conferred  by  this  act  in  respect  of  the  same  property,  or  not ;  but  no  such  powers 
shall  be  exercised  if  an  express  declaration  or  manifest  intention  that  they  shall  not 
be  exercised  is  contained  in  the  settlement,  or  may  reasonably  be  inferred  there- 
from, or  from  extrinsic  circumstances  or  evidence  :  provided  always,  that  the  cir- 
cumstance of  the  settlement  containing  powers  to  effect  similar  purposes  shall  not 
preclude  the  court  from  exercising  any  of  the  powers  conferred  by  this  act,  if  it 
shall  think  that  the  powers  contained  in  the  settlement  ought  to  be  extended  (c). 

XXVII.  Nothing  in  this  act  shall  be  construed  to  empower  the  court  to  autho- 
rize any  lease,  sale  or  other  act  beyond  the  extent  to  which  in  the  opinion  of  the 
court  the  same  might  have  been  authorized  in  and  by  the  settlement  by  the  settlor 
or  settlors. 

XXVIII.  After  the  completion  of  any  lease  or  sale,  or  other  act,  under  the 
authoritj'  of  the  court,  and  purporting  to  be  in  pursuance  of  this  act,  the  same  shall 
not  be  invalidated  on  the  ground  that  the  court  was  not  hereby  empowered  to 
authorize  the  same  (d)  ;  except  that  no  such  lease,  sale  or  other  act  shall  have  any 
effect  against  any  person  whose  concurrence  in  or  consent  to  the  application  ought 
to  have  been  obtained,  and  was  not  obtained. 

XXIX.  It  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  to  order  that  all  or 
any  costs  or  expenses  of  all  or  any  parties  of  and  incident  to  any  application  under 
this  act  shall  be  a  charge  on  the  hereditaments  which  are  the  su-bject  of  the  applica- 
tion, or  on  any  other  hereditaments  included  in  the  same  settlement,  and  subject  to 
the  same  limitations ;  and  the  court  may  also  direct  that  such  costs  and  expenses 
shall  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of  such  hereditaments,  or  out 
of  the  rents  or  profits  thereof,  such  costs  and  expenses  to  be  taxed  as  the  court  shall 
direct. 

XXX.  The  lord  chancellor  of  Great  Britain,  with  the  advice  and  assistance  of 
the  English  master  of  the  roils,  the  lords  justices  of  the  Court  of  Appeal  in  Chan- 
cery and  the  vice-chancellors,  or  of  any  three  of  them,  so  far  as  relates  to  pro- 
ceedings in  England,  and  the  lord  chancellor  of  Ireland,  with  the  advice  and 
assistance  of  the  Irish  master  of  the  rolls  and  of  the  lord  justice  of  the  Court  of 
Appeal  in  Chancery  in  Ireland,  or  of  any  two  of  them,  so  far  as  relates  to  proceed- 
ings in  Ireland,  may,  if  he  shall  think  fit,  from  time  to  time  make  general  rules 
and  orders  for  carrying  the  purposes  of  this  act  into  effect,  and  for  regulating  the 
times  and  form  and  mode  of  procedure,  and  generally  the  practice  of  the  court  in 


^ 


(b)  See  Brickdaie  on  the  act,  pp.  83  and 
136,  et  seq. 

(e)  It  appears  to  be  doubtful  whether 
the  act  applies  to  any  settlement  contain- 
ing a  power  of  sale;  J^e  Thompson's  Estates, 
Green  v.  Thompson,  1  Johns.  418  ;  5  Jur.  N. 
S.  1343;   Brickdaie,  115,  138. 

(rf)  It  appears  to  be  doubtful  whether 
this  section  applies  to  any  but  formal  de- 


fects; seeBrickdale,  139— 142.  Apurchaser 
may  object  before  completion,  that  the  order 
for  sale  was  in  excess  of  the  jurisdiction  of 
the  court ;  Re  Thompson' s  Settled  Estates,  1 
Johns.  418;   5  Jur.  N.  S.  1343. 

(e)  Extended  by  21  &  22  Vict.  c.  77,  s. 
7,  post,  951.  See  the  Gen.  Ord.  xli.  14—25, 
and  the  Regulations  of  August,  1857,  21  — 
23. 
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respect  of  the  matters  to  which  tliis  act  relates,  aud  for  regulating  the  fees  and 
allowances  to  all  otficers  and  solicitors  of  tlie  court  in  respect  to  such  matters;  and 
such  rules  and  orders  may  from  time  to  time  be  rescinded  or  altered  by  the  like 
authorities  respectively ;  and  all  such  rules  and  orders  shall  take  effect  as  general 
orders  of  the  court. 

XXXI.  All  general  rules  and  orders  made  as  aforesaid  shall,  immediately  after 
the  making  aud  issuing  thereof,  be  laid  before  both  houses  of  parliament,  if  parlia- 
ment be  then  sitting,  or  if  parliament  be  not  then  sitting,  within  twenty-one  days 
after  the  next  meeting  thereof;  and  it  shall  be  lawful  for  either  of  the  houses  of 
parliament,  by  any  resolution  passed  within  thirty -six  days  after  such  rules  or  orders 
have  been  laid  before  it,  to  resolve  that  the  same  or  any  part  thereof  ought  not  to 
continue  in  force,  and  thereupon  the  same  shall  cease  to  be  binding. 

XXXII.  It  shall  be  lawful  for  any  person  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  any  settled  estates  for  an  estate  for  life,  or  for  a 
term  of  years  determinable  with  his  life,  or  for  any  greater  estate,  either  in  his  own 
right  or  in  right  of  his  wife,  unless  the  settlement  shall  contain  an  express  declara- 
tion that  it  shall  not  be  lawful  for  such  person  to  make  sucii  demise  ;  and  also  for 
any  person  entitled  to  tlie  possession  or  to  the  receipt  of  the  rents  and  profits  of  any 
unsettled  estates  as  tenant  by  the  courtesy,  or  in  dower,  or  in  right  of  a  wife  who  is 
seised  in  fee,  witliout  any  application  to  the  court,  to  demise  the  same  or  any  part 
thereof  (_/*),  except  the  principal  mansion  house  and  the  demesnes  thereof,  and  other 
lands  usually  occupied  therewith,  from  time  to  time,  for  any  term  not  exceeding 
twenty-one  years  to  take  effect  in  possession  {g)  ;  provided  that  every  such  demise 
be  made  by  deed,  and  the  best  rent(/i)  that  can  reasonably  be  obtained  be  thereby 
reserved,  without  any  fine  or  other  benefit  in  the  nature  of  a  fine,  -which  rent  shall 
be  incident  to  the  immediate  reversion  (i) ;  and  provided  that  such  demise  be  not 
made  without  impeachment  of  waste  {k),  and  do  contain  a  covenant  for  payment  of 
the  rent,  and  such  other  usual  (/)  and  proper  covenants  as  the  lessor  shall  think  fit, 
and  also  a  condition  of  re-entry  on  nonpayment  for  a  period  not  less  {m)  than 
twenty-eight  days  of  the  rent  thereby  reserved,  and  on  non-observance  of  any  of  the 
covenants (?i)  or  conditions  therein  contained;  and  provided  a  counterpart (o)  of 
every  deed  of  lease  be  executed  by  the  lessee. 

XXXIII.  Every  demise  authorized  by  the  last  preceding  section  shall  be  valid 
against  the  person  granting  the  same,  and  all  other  persons  entitled  to  estates  subse- 
quent to  the  estate  of  such  person  under  or  by  virtue  of  the  same  settlement,  if  the 
estates  be  settled,  and  in  the  case  of  unsettled  estates  against  all  persons  claiming 
through  or  under  the  wife  or  husband  (as  the  case  may  be)  of  the  person  granting 
the  same  (/>). 

XXXIV.  The  execution  of  any  lease  by  the  lessor  or  lessors  shall  be  deemed 
sufficient  evidence  that  a  counterpart  of  such  lease  has  been  duly  executed  by  the 
lessee  as  required  by  this  act. 

XXXV.  The  act  of  the  thirty-second  year  of  king  Henry  the  Eighth,  chapter 
twenty-eight,  intituled  "Lessees  to  enjoy  the  Farm  against  the  Tenants  in  Tail," 
and  the  act  of  the  parliament  of  Ireland  of  the  tenth  year  of  king  Charles  the  First, 
session  three,  chapter  six,  intituled  *'  An  Act  that  Lessees  shall  enjoy  their  Farms 


Chap.XXVIL 

Sect.  6. 


Rules  and  Orders 
to  be  laid  before 
Parliament. 


Tenants  for  Life, 
&c.  may  grant 
Leases  for 
Twenty-one 
Years. 


Against  whom 
such  Leases  shall 
be  valid. 


Evidence  of  Exe 
cution  of  Lease 
by  Lessee. 

Repeal  of  32  Hen 

8,  c.  28,  and 

10  Car.  1,  sess.  3, 

c.  6  (Ireland), 

except  as  to 

Ecclesiastical 

Leases. 


(/)  Ante,  154-157. 

Ig)  Ante,  150,  159  ;  Sug.  Pow.  760  (8th 
ed.). 

{h)  Sug.  Pow.  785  (8th  ed.). 

(«■)  The  rent  may  be  reserved  generally 
(not  saying  to  whom),  but  if  reserved  to  the 
lessor,  being  a  tenant  for  life,  his  heirs  and 
assigns,  it  will  be  bad  as  an  execution  of 
the  power;  i'ellowby  v.  Gower,  11  Exch. 
274  ;  24  L.  J.,  Ex.  298.  It  may  be  reserved, 
payable  yearly,  half-yearly,  quarterly  or 
otherwise,  but  not  in  advance,  because  in 
such  case  the  remainder-man  would  be 
prejudiced.  But  where,  in  a  lease  for 
twenty-one  years,  the  last  half-year's  rent 
was  reserved,  payable  on  the  1st  August, 
instead  of  at  the  end  of  the  term  (11th  Oc- 
tober) :  held,  that  the  lease  was  valid,  as 
such  reservation  woidd  more  likely  benefit 
than  prejudice  the  remainder-man  ;  Doe  d. 
JVythe  v.  Rutland,  2  M.  &  W.  66 1  ;  reversed 


in  error,  5  M.  &  W.  688,  but  affirmed  in 
parliament  and  judgment  of  Exchequer 
Chamber  reversed  ;  12  M.  &  W,  355  ;  10 
CI.  &  F.  419.  See  also  Doe  v.  Gifford,  cited 
in  Doe  v.  Wilson,  5  B.  &  A.  371  ;  Doe  v. 
Morse,  2  Cr.  &  Mee.  247. 

(A-)  A  lease  which  contains  a  covenant  by 
the  lessor  to  do  any  repairs,  &c.,  exone- 
rating the  lessee  from  impeachment  for  waste 
pro  tanto,  and  therefore  is  void  as  an  exe- 
cution of  the  power  ;  Yellowhy  v.  Gower,  1 1 
Exch.  274;   24  L.  J.,  Exch.  289. 

{D  Ante,  153;  Sug.  Pow. 827  (8th  ed.). 

{m)  See  ante,  945  (m). 

{n)  Ante,  154. 

(o)  Sug.  Pow.  826  (8th  ed.). 

(  p)  Also,  in  the  case  of  unsettled  estates, 
against  the  wife  of  any  husband  making 
such  demise  of  estates  to  which  he  is  en- 
titled in  right  of  such  wife  ;  21  &  22  Vict, 
c.  77,  s.  8,  post,  951. 
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Sect.  6. 

Provisions  as  to 
Infants,  Luna- 
tics, &c. 


A  Married 
Woman  apply- 
ing to  the  Court 
to  be  examined 
apart  from  )ier 
Husband. 
No  Clause,  &c.  in 
Settlement  re- 
straining antici- 
pation to  prevent 
Court  from  exer- 
cising Powers 
of  this  Act. 


Such  Examina- 
tion to  be  either 
by  the  Court  or 
by  a  Solicitor. 


As  to  Consent 
of  Married  Wo- 
men under  Age. 
No  Equity  to 
compel  any  one 
to  apply  to  the 
Court. 

Tenants  for  Life, 
&c.  may  exercise 
Powers  notwith- 
standing Incum- 
brances. 


Exception  as  to 
Entails  created 
by  Acts  of  Par- 
liament. 


Saving  Rights  of 
Lords  of  Manors. 


To  what  Settle- 
ments this  Act 
to  extend. 


Extent  of  Act. 

Commencement 
of  Act, 


agrainst  Tenants  in  Tail  or  in  right  of  their  Wives,  &c.,"  are  hereby  repealed, 
except  so  far  as  relates  to  leases  made  by  persons  having  an  estate  in  the  right  of 
their  chnrches. 

XXXVI.  All  powers  given  by  this  act,  and  all  applications  to  the  court  under 
this  act,  and  consents  to  such  applications,  may  be  exercised,  made  or  given  by 
guardians  on  bfhalf  of  infants,  and  by  committees  on  behalf  of  lunatics,  and  by 
assignees  of  bankrupts  or  insolvents:  provided  nevertheless,  that  in  the  cases  of 
infant  or  lunatic  tenants  in  tail  no  application  to  the  court  or  consent  to  any  appli- 
cation may  be  made  or  given  by  any  guardian  or  committee  without  the  special 
direction  of  the  court. 

XXXVII.  Where  a  married  woman  shall  apply  to  the  court,  or  consent  to  an 
application  to  the  court,  under  this  act,  she  shall  first  be  examined  apart  from  her 
husband  touching  her  knowledge  of  the  nature  and  effect  of  the  application,  and  it 
shall  be  ascertained  that  she  freely  desires  to  make  or  consent  to  such  application  ; 
and  such  examination  shall  be  made  whether  the  hereditaments  which  are  the  sub- 
ject of  the  application  shall  be  settled  in  trust  for  the  separate  use  of  such  married 
woman  independently  of  her  husband  or  not ;  and  no  clause  or  provision  in  any 
settlement  restraining  anticipation  shall  prevent  the  court  from  exercising,  if  it  shall 
think  fit,  any  of  the  powers  given  by  this  act,  and  no  such  exercise  shall  occasion 
any  forfeiture,  anything  in  the  settlement  contained  to  the  contrary  notwithstand- 
ing (q)- 

XXXVIII.  The  examination  of  such  married  woman  shall  be  made  either  by  the 
court  or  by  some  solicitor  duly  appointed  by  the  court  for  that  purpose  (r),  who 
shall  certify,  under  his  hand,  that  he  has  examined  her  apart  from  her  husband,  and 
is  satisfied  that  she  is  aware  of  the  nature  and  effect  of  the  intended  application,  and 
that  she  freely  desires  to  make  or  consent  to  the  same. 

XXXIX.  Subject  to  such  examination  as  aforesaid,  married  women  may  make 
or  consent  to  any  applications,  whether  they  be  of  full  age  or  infants. 

XL.  Nothing  in  this  act  shall  be  construed  to  create  any  obligation  at  law  or  in 
equity  on  any  person  to  make  or  consent  to  any  application  to  the  court,  or  to 
exercise  any  power. 

XLI.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  be  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  estates,  although  his  estate 
may  be  charged  or  incumbered  either  by  himself  or  by  the  settlor,  or  otherwise 
howsoever,  to  any  extent ;  but  the  estates  or  interests  of  the  parties  entitled  to  any 
such  charge  or  incumbrance  shall  not  be  affected  by  the  acts  of  the  person  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits  as  aforesaid,  unless  they 
shall  concur  therein. 

XLII.  Provided  always,  that  nothing  in  this  act  shall  authorize  any  sale  or  lease 
beyond  the  term  of  twenty-one  years  of  any  settled  estates  in  which,  under  the  act  of 
the  thirty-fourth  and  thirty-fifth  years  of  king  Henry  the  Eighth,  chapter  twenty, 
"  to  embar  feigned  recovery  of  lands  wherein  the  king  is  in  reversion,"  or  under 
any  other  act  of  parliament,  the  tenants  in  tail  are  restrained  from  barring  or 
defeating  their  estates  tail,  or  where  the  reversion  is  vested  in  the  crown. 

XLIII.  Nothing  in  this  act  shall  authorize  the  granting  of  a  lease  of  any  copy- 
hold or  customary  hereditaments  not  warranted  by  the  custom  of  the  manor  without 
the  consent  of  the  lord,  nor  otherwise  prejudice  or  affect  the  rights  of  any  lord  of  a 
manor. 

XLIV.  The  provisions  of  this  act  shall  extend  to  all  settlements,  whether  made 
before  or  after  it  shall  come  in  force,  except  those  as  to  demises  to  be  made  without 
application  to  the  court,  which  shall  extend  only  to  settlements  made  after  this  act 
shall  come  m  force. 

XLV.  This  act  shall  not  extend  to  Scotland. 

XLVI.  This  act  shall  come  in  force  on  the  1st  day  of  November,  1856. 


iq)  The  examination  should  take  place 
immediately  after  the  petition  has  been 
answered  and  before  the  advertisements  are 
issued :  but  the  issuing  of  the  advertise- 
ments before  the  consent  is  taken  will  not 
invalidate  the  proceedings;  Re  Foster's 
Settled.  Estates,  1  De  G.  &  J.  386  ;  3  Jur. 
N.  S.  833;  5  W.  R.  726;  29  L.  T.  256. 


It  is  now  provided  by  the  21  &  22  Vict.  c. 
77,  s.  6,  post,  951,  that,  when  the  married 
woman  resides  abroad,  any  person,  whether 
a  solicitor  or  not,  may  be  appointed. 

(r)  When  the  married  woman  is  resident 
out  of  tlie  jurisdiction  of  the  court,  see  21  & 
22  Vict.  c.  77,  s.  6,  post,  951. 


STATUTE  21  &  22  VICT.  c.  77. 
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Sect.  7.— 21  &  22  Vict.  c.  77. 

An  Act  to  amend  and  extend  the  Settled  Estates  Act  o/"  1856. 

\^nd  August,  1858.] 
Whereas  it  is  expedient  to  ameud  and  extend  the  Settled  Estates  Act  of  1856  (19 
&  20  Vict.  c.  120),  in  certain  particulais :  be  it  enacted,  [&c.],  as  follows: — 

I.  For  the  purposes  of  the  definitions  of  "  settlement"  and  "  settled  estates"  con- 
tained in  the  first  section  of  the  said  act,  all  estates  or  interests  in  remainder  or 
reversion  not  disposed  of  bj'  the  settlement,  and  reverting  to  a  settlor,  or  descending 
to  the  heir  of  a  testator,  shall  be  deemed  to  be  estates  coming  to  such  settlor  or  heir 
under  or  by  virtue  of  the  settlement. 

II.  The  term  "  building  lease"  in  the  said  act  shall  be  deemed  to  include  a 
repairing  lease,  so  that  no  repairing  lease  shall  be  made  for  a  term  exceeding  sixty 
years. 

III.  All  the  powers  to  authorize  and  to  grant  leases  contained  in  the  said  act  and 
this  act  shall  be  deemed  to  include  powers  to  the  lords  of  settled  manors  to  give 
licences  to  their  copyhold  or  customary  tenants  to  grant  leases  of  lands  held  by 
them  of  such  manors  to  the  same  extent  and  for  the  same  purposes  as  leases  may  be 
authorized  or  granted  of  freehold  hereditaments  under  the  said  act  and  this  act. 

IV.  The  power  given  to  the  court  by  the  second  section  of  the  said  act,  to  extend 
the  term  thereby  prescribed  for  building  leases,  where  it  shall  be  satisfied  that  it  is 
the  usual  custom  of  the  district,  and  beneficial  to  the  inheritance,  to  grant  building^ 
leases  for  longer  terms,  shall  be  extended  and  may  be  exercised  with  respect  to  all 
the  other  leases  in  the  same  section  mentioned,  except  agricultural  leases,  provided 
the  court  shall  be  satisfied  that  it  is  the  usual  custom  of  the  district  and  beneficial  to 
the  inheritance  to  grant  such  leases  for  longer  terms. 

V.  The  power  conferred  by  the  fifth  section  of  the  said  act  to  surrender  leases 
granted  under  the  provisions  of  the  said  act,  shall  be  deemed  to  extend  to  all  leases, 
whether  granted  in  pursuance  of  the  said  act  or  otherwise. 

VI.  Whenever  a  married  woman  is  resident  out  of  the  jurisdiction  of  the  Court  of 
Chancery  of  England,  or  the  Court  of  Chancer^'  of  Ireland  respectively,  as  the  case 
may  be,  her  examination,  under  the  thirty-eighth  section  of  the  act,  may  be  made 
by  any  person  appointed  for  that  purpose  by  the  court,  whether  he  is  or  is  not  a 
solicitor  of  the  court;  and  the  appointment  of  any  such  person,  not  being  a  solicitor, 
shall  afford  conclusive  evidence  that  the  married  woman  was  at  the  time  of  such 
examination  resident  out  of  the  jurisdiction  of  the  court. 

VII.  The  power  contained  in  the  said  act,  to  make  and  rescind  general  rules  and 
orders,  shall  extend  to  the  matters  to  which  this  act  relates ;  and  such  rules  and 
orders  may,  so  far  as  may  be  found  expedient,  alter  the  procedure  prescribed  by  the 
said  act  and  this  act. 

VIII.  In  addition  to  the  persons  expressly  enumerated  in  the  thirty-third  section 
of  the  said  act,  against  whom  demises  authorized  by  the  thirty-second  section  are  to 
be  valid,  such  demises,  in  the  case  of  unsettled  estates,  shall  be  valid  against  the  wife 
of  any  husband  making  such  demise  of  estates  to  which  he  is  entitled  in  right  of  such 
wife. 


Chap.  XXV 11, 

Sect.  7. 


19  &  20  Vict, 
c-  120. 

Definitions  of 
"Settlement"  and 
"Settled  Es- 
tates." 


"  Building 
Lease"  to  include 
Repairing  Lease. 

Powers  of  Leasing 
to  extend  to 
Copj'hold  and 
Cuj-tomary  Te- 
nants of  Manors. 


Extension  of 
Power  under 
Sect.  2  of  recited 
Act  as  to  Term 
for  Building 
Leases. 


As  to  Surrender 
of  Leases. 


As  to  taking  Ex- 
aminations of 
Married  Women. 


Extension  of 
Power  to  rescind 
General  Rules 
and  Orders. 

As  to  Validity 
of  Demises  under 
Sect.  33  of  re- 
cited Act. 


Sect.  8.-25  &  26  Vict.  c.  52. 

An  Act  to  amend  an  Act  of  the  T^centy -fourth  and  Twenty-fifth  Years  of  the  reign 
of  Her  Majesty,  to  prevent  the  future  Grant  by  Copy  of  Court  jRoU,  and  certain 
Leases  of  Lands  and  Hereditaments  in  England  belonging  to  Ecclesiastical  Bene- 
fices. \2mh  July,  1862.] 

After  reciting  the  24  &  25  Vict.  c.  105(0,  "And  whereas  doubts  are  entertained 
whether,  notwithstanding  the  said  act,  leases  and  grants  by  copy  of  court  roll  of  the 
manors,  lands,  tenements  and  hereditaments,  mentioned  or  referred  to  in  the  preamble 
thereof,  may  not  still  be  lawfully  made,  in  cases  where  the  grantor  takes  no  fine, 
premium  or  foregift  as  a  consideration  for  any  such  grant ;  and  whereas  it  is  expe- 
dient to  amend  the  said  act  to  the  effect  after  mentioned,"  enacts  as  follows : — 

I.  The  prohibition  to  make  any  grant  by  copy  of  court  roll  or  lease  contained 
in  the  first  section  of  the  said  act,  "shall  not  only  extend  to  grants  of  the  said  manors, 


Restriction  on 
Ecclesiastical 
Leases  of  Copy- 
hold made  with- 
out Fine,  Pre- . 
mium  or  Fore- 
gift  (s). 

How  far  Prohibi 
tion  in  recited 


(j)  See  ante,  30,  31. 


(0  Ante,  31,32. 
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STATUTE  25  &  26  VICT.  c.  52. 


Chap.  XXVI  I. 

Sect.  8. 

Act  as  to  making 
of  Grants,  &c.  u 
to  extend. 

Powers  of  Pre- 
bendaries as  to 
Sale,  Exchange, 
ic. 


lands,  tenements  and  hereditaments,  made  in  consideration  of  any  fine,  premium  or 
foregift,  but  shall  also  extend  to  all  grrants  and  leases  of  such  manors,  lands,  tene- 
ments and  hereditaments,  made  for  any  longer  term,  or  in  any  other  way  than 
according  to  the  provisions  of  the  several  statutes  mentioned  in  the  said  first  section 
and  in  the  third  section  of  the  said  act  hereby  amended. 

II.  The  prebendary  of  any  prebend,  not  being  a  prebend  of  any  cathedral  or 
collegiate  church,  shall  have  such  and  the  same  powers  of  sale,  exchange  and  en- 
franchisement as  by  the  third  section  of  the  said  act  are  given  to  rectors,  vicars,  per- 
petual curates  and  incumbents;  and  the  provisions  and  enactments  contained  in  the 
said  third  section  shall  apply  to  sales,  exchanges  and  enfranchisements  made  by  any 
such  prebendary,  and  to  the  proceeds  thereof. 


Consolidation  of 
Proceedings  for 
the  Recovery  of 
Bates. 


Sect.  9.-2.5  &  26  Vict.  c.  82. 

An  Ad  for  ike  more  economical  Recovery  of  Poor  Rates  and  other  Local  Rates 
and  Taxes.  \lth  August,  1862.] 

Whereas  it  is  expedient  to  provide  for  the  more  economical  recovery  of  poor  rates 
and  other  local  rates  and  taxes :  be  it  therefore  enacted,  [&c.],  as  follows  : — 

I.  Where  any  number  of  local  rates  and  taxes,  whether  of  the  same  or  of  different 
kinds,  are  due  from  the  same  person,  the  rates  and  taxes  so  due  may  be  included  in 
the  same  information,  complaint,  summons,  order,  warrant  or  other  document  re- 
quired by  law  to  be  laid  before  justices  or  to  be  issued  by  justices,  and  every  such 
document  as  aforesaid  shall,  as  respects  each  rate  or  tax  comprised  in  it,  be  construed 
as  a  separate  document,  and  its  invalidity  as  respects  any  one  rate  or  tax  shall  not 
afiect  its  validity  as  respects  any  other  rate  or  tax  comprised  in  it : 

No  costs  shall  be  allowed  in  respect  of  several  informations,  complaints,  sum- 
monses, orders,  warrants  or  other  such  documents  as  aforesaid,  in  cases  where,  in  the 
opinion  of  the  justices  or  court  having  jurisdiction  over  the  said  costs,  one  informa- 
tion, complaint,  summons,  order,  warrant  or  other  document  as  aforesaid  might 
have  sufiiced,  regard  being  had  to  the  provisions  of  this  act. 


Sect.  10.-25  &  26  Vict.  c.  103  (m). 

^'  An  Act  to  amend  the  Law  relating  to  Parochial  Assessments  in  England." 

17th  August,  1862.] 

OTerseers  to  XIV.  Subject  to  any  order  as  hereinafter  referred  to  which  may  be  made  by  the 

prepare  Valuation  committee,  the  overseers  of  each  parish  in  the  union  shall,  within  three  calendar 
months  after  the  appointment  of  such  committee,  make  a  list  of  all  the  rateable 
hereditaments  in  such  parish  with  the  annual  value  thereof  respectively  in  so  much 
of  the  form  shown  in  the  schedule  annexed  to  the  act  6  &  7  Will.  4,  c.  96,  as  is  set 
out  in  the  schedule  to  this  act,  and  unless  such  overseers  think  that  the  valuation 
then  last  acted  upon  in  assessing  the  rate  for  the  relief  of  the  poor  correctly  shows 
the  full  annual  rateable  value  of  all  such  hereditaments,  they  shall  revise  such  valu- 
ation, and  such  overseers  shall  sign  every  list  so  made  by  them  as  aforesaid,  and 
such  list  shall  be  styled  "  The  valuation  list." 

XV.  The  gross  estimated  rental  for  the  purpose  of  the  schedule  to  this  act  shall  be 
the  rent  at  which  the  hereditament  might  reasonably  be  expected  to  let  from  year 
to  year  free  of  all  usual  tenant's  rates  and  taxes  and  ti'the  commutation  rent-charge, 
if  any  :  provided  that  nothing  herein  contained  shall  repeal  or  interfere  with  the 
provbions  contained  in  the  first  section  of  the  said  act  (6  &  7  Will.  4,  c.  96),  defining 
the  net  annual  value  of  the  hereditaments  to  be  rated. 

Xyill.  Any  overseer  or  overseers  of  any  parish  in  any  union  who  shall  have  reason 
to  think  that  such  parish  is  aggrieved  by  the  valuation  list  of  any  parish  within  such 
union,  or  any  person  who  may  feel  himself  aggrieved  by  any  valuation  list  on 


Definition  of 

gross  estimated 
P..ental. 


Objections  to 
Valuation  List. 


(m)  This  act  was  passed  after  Chap.  XI. 
was  printed.     It  is  too  long  to  be  here  in- 


serted, but  some  of  the  principal  sections 
are  given. 


RTATUTE  25  &  26  TICT.  c  103.  9o3 

the  groand  of  an&imess  or  ineoiieelncM  in  die  TalnalioB  of  aay  hereStaateata  Cba?.  XXVII. 
iocloded  therein,  or  on  the  groond  of  tlie  omieiiott  of  any  raleaUe  heredaSaaaemt  Sect.  10. 
from  saA  1st,  maj,  at  any  time  after  the  deptHt  as  aforcsaad  of  sodi  let;  and  befine 
the  expiration  of  twenty-eight  days  aJRter  the  notiee  of  dqioat  ae  afigresaid,  ^re  to 
the  oommittee  and  to  die  OTei»era  a  notaee  in  writii^  of  hn  obgeelion,  qiedfyii^ 
the  gronnds  thereof;  and,  where  the  groond  of  any  olgeeliim  daQ  be  nnfiiirneBS  or 
ineorrectneffi  in  the  Taloation  of  any  boeditanient;  in  respect  of  ^dndi  any  peffron, 
odier  than  the  person  objecting,  is  liable  to  be  rated,  or  the  oadaeion  at  sodi  here- 
ditament, ako  gire  notice  in  winting  of  sodi  objection  and  of  die  groand  thereof  to 
soeb  other  person. 

XXYin.  IneverypnrfehwhereayalnationlBtandertfaB  act  has  been  apptoted  and  AOaraTaitaa- 
delivered  to  the  oTerseerB,  no  rate  fin-  the  rdief  of  the  poor,  or  other  nle  which  by  ^j^^*^,'^ 
law  h  required  to  be  based  upon  the  poor-rat^  dmU  be  of  any  fiiroe,  nnlras  tie  it«te3 
hereditaments  indoded  in  soeh  rate,  ensept  as  heronafler  proTided,  be  rated  aDCOtd-  ^^? 
ingtotfaeannnalrateableTalnethereof  appearing  in  the  TalnationlEt  in  Ibree  in  sneii  yj^^t. 
par^  ;  and  ii^tead  of  the  dedaratkm  reqoired  by  the  seeood  seetian  of  the  said 
slatobe  of  6  &  7  WilL  4,  c  96,  the  OTerseers  shall,  befiore  the  rate  dnJl  be  allowed 
by  the  justices,  sign  a  dedaratian  according  to  the  Sorm  set  fiirdi  in  die  wdiednle 
bereonto  annexed :  jmnrided  always,  that  where  by  reason  of  any  altentian  in  the 
oocopation  of  any  property  induded  in  such  Ikt  such  property  has  become  liable  Id 
be  rated  in  parts  not  mentioned  in  sach  list  as  ratealde  hereditaments,  and  separately 
rated  therein,  sach  parts  may,  where  a  supplemental  valation  Uet  dowio^  the 
annnal  rateable  value  of  such  parts  has  not  been  approved  and  ddrrered  as  heran- 
bef<we  required,  and  whether  such  list  has  or  has  not  beoi  made,  be  rated  aeeardii^ 
to  such  amounts  as  shall  be  lair  appmlioned  parts  of  the  annual  nteaUe  value  ap- 
pearing in  such  valuation  list  in  Ibitie  as  afitr^aMl  of  the  hereditaments  ont  of  whidk 
luch  parts  have  been  constitnted. 

XXIX.  The  provisions  of  section  28  shall  not  ap|dy  to  any  poor-nte  made  by  any 
vestry,  trustees,  goardiai^  comou^aonei^  oveiseers  or  other  peisons  aathoriaed  by  jj^^^j^gg^ 
any  local  act  to  make  the  rate  for  the  relief  of  the  poor  in  any  parisfa,  or  the  as^s- 

ment  on  vluch  such  rate  is  made. 
XXXV.  Nothing  heron  contained  shall  be  ooastnied  to  prevent  the  owneis  of  tene-  act  am  m  j^ 

meats  firom  otnnpoanding  for  the  ntes  to  be  aasessed  on  the  same,  in  such  marnirr  as  "^ 
they  \rere  by  anv  statute  or  statutes  enabled  to  do  before  the  p^ang  of  the  act. 

XXXYI.  Howling  herein  contained  shaQ  extend  or  be  taken  to  render  liable  to  be 
rated  anyivoperty  orany  person  in  reqieet  of  any  occupation  not  now  by  law  rateable  ^Xe'Sr^^' 
of  any  property  or  to  de|Hive  any  property,  or  the  accajao'  of  any  property,  <^  die 
benefit  of  any  exonption  in  whde  or  in  part,  to  which  such  property  or  occupier  k 
now  by  law  entitled,  firom  any  poor-rate  or  other  rate  whkh  by  law  k  required  to 
be  based  upon  the  poor-rate,  or  to  render  liaUe  to  be  rated  aoewding  to  die  annual 
rateable  value  tfamof  any  property  which  under  any  local  act  or  olherwee  b  en- 
tided  to  be  rated  upon  a  fixed  amount,  <m-  according  to  any  ^pedal  or  emeptional 
pcindple  of  valuation,  whether  such  property  shall  or  shall  not  be  induded  in  any 
valuation  Ikt  in  force  under  this  act,  <Hr  shall  in  anywkealfoct  theproviskHBof  **Tlae 
Cambnigt  Award  Act,  1856,"  or  the  act  of  the  17  &  18  Tid.  c  ocxix  (local  and 
pes^nal),  relating  to  the  rdief  of  the  pow  in  the  dty  of  Oxford. 

XLIII.  In  every  parisfa,  until  a  valuadcm  Ibt  has  been  approved  and  dcfivered to  rwniummmtm 
die  overseers  under  this  act,  every  rate  made  for  the  relief  of  the  poor  in  sodi  pareh  P"*™  •f^" 
shall  be  made  in  the  form  and  contain  the  partknlais  required  by  the  said  act  of  the 
6&  7  Will.  4,c96;  and  afto- such  valuation  list  has  been  so  approved  and  ddivered, 
every  sach  rate,  except  in  any  parish  where  the  poor-rate  or  the  ueessment  far  the 
same  U  made  under  the  proveioie  of  a  local  act  as  afiHCsaid,  ^lall  show  the  annual 
rateable  valoe  of  each  hereditament  ctMiqprbed  therein  aceoiding  to  the  vafantion 
list  in  force  in  such  paikh. 

XLI V.  AH  the  powers,  anthorities,  provkioi^  clauses  and  regulations  now  in  force 
relating  to  the  assesment,  collection  and  levying  of  poor-rates  Csa^e  so  &r  as  the  *^^^^^ 
same  are  hereby  repealed  or  altered)  shall  be  good;  ^nitid  and  effoetnal  for  the  pur-  pwKaaH«»«e 
poses  of  asses^g,  levying,  ooDecting  and  enfiirdng  the  payment  of  such  rate  and 


for  carrying  this  act  into  execution.  twaNs  »  *■ 


SCHEDCLE— (Sof  *'»>fr). 
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STATUTE  25  &  26  VICT.  c.  103. 


Chap.  XXVII. 

Sect.  10. 


Schedule. 

Valuation  List  for  [the  Parish  or  Place  for  which  the  List  is  made^  in  the 

County  of 


Name  of 
Occupier. 

Name  of 
Owner. 

Description  of 
Property. 

Name  or  Situa- 
tion of  Property. 

Estimated 
Extent. 

Gross  esti- 
mated 
Rental. 

Rateable 
Value. 

1 

i 

Signed  this 


day  of 
A.  B.  >  Overseers  of  the  poor  of 


B.) 
D.J 


the  parish  aforesaid. 


Declaration  to  be  added  to  the  Rate. 

We  the  undersigned,  do  hereby  declare  that  one  of  us,  or  some  person  on  our 
behalf,  has  examined  and  compared  the  several  particulars  in  the  respective  columns 
of  the  above  rate,  with  the  valuation  list  made  under  the  authority  of  the  Union 
Assessment  Committee  Act  of  1862,  in  force  in  this  parish  [or  township],  and  the 
several  hereditaments  are,  to  the  best  of  our  belief,  rated  according  to  the  value  ap- 
pearing on  such  valuation  list. 


Churchwardens. 


Overseers. 
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STAMPS  ON  LEASES,  &C.  (a). 
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Leases  made  in  pursuance  thereof.  955 
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By  Letters 956 
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Penalty 956 
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on  Rent  without  Premium  ....   957 

on  Rent  witli  Premium    957 

of  Mines  and  Minerals   957 

not  otherwise  charged 957 

of  small  Pieces  of  Waste 957 

exceeding  35  Years  and  not  ex- 
ceeding 100  Years 958 

exceeding  100  Years    958 

for  less  than  a  Year 958 

of  a  Furnished  House 958 

Adhesive  Stamp   959 

General  Regulations  as  to  Stamps  on 

Leases    960 
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Conveyances 960 
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subject  to  a  Mortgage,  &c. ..  961 
subject  to  a  redeemable  An- 
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Exemptions 962 

Duplicates  and  Counterparts 962 

denoting  Stamp    962 

not  on  Counterparts     . .  962 
Assignments  and  Surrenders  (not  on  a 

Sale  or  Mortgage)    963 

on  a  Sale   963 

on  a  Mortgage 963 
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Progressive  Duty 964 
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"  Tlie  same  duty  as 
on  a  lease  or  tack  for 
the  term,  rent,  consi- 
deration and  condi- 
tions mentioned  in 
such  agreement,  mi- 
nute or  memoran- 
dum." 


{Under  0:8  Vict.  c.  15(5).) 

"Agreement  for  a  lease  or  tack  of  any  lands,  tenements, 
hereditaments  or  heritable  subjects  for  any  terra  not 
exceeding  seven  years ;  and  agreement,  minute  or  me- 
morandum of  agreement,  containing  the  terms  and  con- 
ditions on  which  any  lands,  tenements,  hereditaments 
or  heritable  subjects  are  let,  held  or  occupied /or  any 
such  term  as  aforesaid"  (e). 

"  Provided  that  any  lease  or  tack  of  the  same  lands,  tenements,  heredita- 
ments or  heritable  subjects  afterwards  made,  in  pursuance  of  and  conformably 
to  any  such  agreement,  minute  or  memorandum,  which  shall  have  actually 
paid  the  duty  payable  on  such  lease  or  tack  as  aforesaid,  shall  not  be  charge- 
able with  any  higher  stamp  duty  than  two  shillings  and  sixpence,  exclusive 
of  progressive  duty,  notwithstanding  any  variation  in  the  terms  or  conditions 
only,  not  affecting  the  stamp  duty  ;  and  in  every  such  case  the  lease  or  tack 
shall,  if  required  for  the  sake  of  evidence,  be  stamped  with  a  particular  stamp 
for  denoting  or  testifying  the  payment  of  the  full  and  proper  stamp  duty  on 
the  agreement,  minute  or  memorandam,  on  the  same,  and  the  agreement, 
minute  or  memorandum  being  produced  and  appearing  to  be  executed  or 
signed  and  duly  stamped  in  all  other  respects." 

"Agreement,  or  any  minute  or  memorandum  of  an  agreement,  made 
in  England  or  Ireland,  under  hand  only,  or  made  in  Scotland  with- 
out any  clause  of  registration,  and  not  othericise  charged  (d),  nor 


Ch.XXVIIL 


On  Agreements 
for  Leases. 


On  Leases  made 
in  pursuance  of 
such  Stamped 
Agreements. 


On  other  Agree- 
ments not  under 
Seal. 


(a)  Ante,  127. 

(6)  Royal  Assent,  3rd  April,  1860. 

(c)  An  agreement  for  the  letting  of  a 
furnished  house  for  less  than  one  year,  for 
more  than  25/.,  must  be  stamped  pursuant 
to  24  &  25  Vict.  c.  21,  post,  95S. 


(d)  An  agreement  for  a  lease  for  a  term 

not  exceeding  seven  years  is  otherwise 
charged,  viz.,  with  tlie  same  duty  as  on  a 
lease ;  supra.  So  an  agreement  for  the 
letting  of  a  furnished  house  for  less  than  a 
year  for  more  than  25^,  is  otherwise  charged 
by  24  &  25  Vict,  c,  21,  post,  958. 
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STAMPS  ON  LEASES,  &C. 


On  Agreements 
by  Letters. 


Adhesive  Stamp 
on  Agreements. 


Ch.  XXVIII,  expressly  exempted  from  all  stamp  duty,  where  the  matter  thereof 

shall  be  of  the  value  of  Jive  pounds  or  upwards,  whether  the  same 

shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 

from  its  being  a  written  instrument,  together  with  every  schedule,       £     s.  d. 

receipt  or  other  matter  put  or  indorsed  thereon  or  annexed  thereto  .       0     0     6 

"And  where  the  same  shall  contain  2,160  words  or  upwards,  then 
for  every  entire  quantity  of  1,080  words  contained  therein,  over 
and  above  the  first  1,080  words,  a  further  progressive  duty  of     .       0     0     6 

"  Provided  always,  that  where  divers  letters  shall  be  offered  in  evidence  to 
prove  any  agreement  between  the  parties  who  shall  have  written  such 
letters  {/),  it  shall  be  sufficient  if  any  one  of  sucli  letters  shall  be  stamped 
with  a  duty  of  one  shilling,  although  the  same  shall  in  the  whole  contain 
any  quantity  of  words  exceeding  2,160." 

By  23  &  24  Vict.  c.  Ill,  s.  12,  "The  stamp  duty  of  sixpence,  by  the  act  of  the 
present  session  of  parliament,  c.  15,  charged  on  an  agreement  underhand  only,  may 
be  denoted  by  an  adhesive  stamp  in  any  case  where  the  same  is  capable  of  being  used 
■under  the  terms  and  restrictions  hereinafter  mentiotied ;  and  the  commissioners  of 
inland  revenue  shall  provide  stamps  for  the  purpose ;  and  whenever  any  such 
adhesive  stamp  shall  be  used,  every  party  to  the  agreement  who  shall  sign  the  same, 
shall  also,  at  the  time  of  so  signing,  write  upon  or  across  the  stamp  his  name  (g),  and 
the  date  of  the  day  and  year  of  writing  the  same,  so  that  the  stamp  may  be  appro- 
priated to  the  instrument,  and  effectually  cancelled  and  rendered  incapable  of  being 
used  for  any  other ;  and  in  default  thereof  the  stamp  shall  be  of  no  avail  (h)  ;  and 
jiroof  of  the  said  writing  upon  or  across  the  stamp,  as  hereby  required,  shall  be  a 
necessary  part  of  the  evidence  of  the  agreement  in  any  case  where  such  agreement 
is  not  stamped  with  an  impressed  stamp"  (i). 

By  23  Vict.  c.  15,  s.  15,  "  Where  an  instrument  or  writing  chargeable  under  this 
act  with  the  duty  of  sixpence,  as  an  agreement,  shall  be  unstamped,  and  it  shall  ap- 
pear thereby  that  the  matter  thereof  is  under  the  value  of  twenty  pounds,  the  penalty 
payable  to  her  majesty,  her  heirs  or  successors,  on  stamping  the  same,  shall  be 
twenty  shillings,  over  and  above  the  said  d-uty,  in  lieu  of  the  penalty  now  by  law 
payable  on  stamping  an  agreement  under  hand  only." 

In  other  cases,  i.  e.,  where  the  subject-matter  of  the  agreement  appears  thereby 
to  be  of  the  value  of  20/.  or  upwards,  or  where  the  agreement  \s  for  a  lease,  and 
liable  to  stamp  duty  as  a  lease,  the  penalty  is  10/.,  besides  the  duty  or  deficiency  of 
duty  ;  13  &  U  Vict.  c.  97,  s.  12. 

Unstamped  agreements  may  be  stamped  within  fourteen  days  after  the  same  shall 
have  been  made  or  entered  into,  upon  payment  of  the  proper  duty,  jvithout  any 
2}enalty ;  7  Vict.  c.  21,  s.  5  :  23  Vict.  c.  15,  s.  3.  After  that  time  (although  within 
twelve  calendar  months),  the  penalty  cannot  be  remitted,  because  of  the  special 
proviso  to  that  effect  in  1.3  &  14  Vict.  c.  97,  s.  12.  If  stamped  at  the  trial,  the  proper 
duty  and  penalty,  with  1  /,  extra,  must  be  paid  to  the  associate ;  17  &  18  Vict.  c.  125, 
ss.  28,  29. 

(Under  13  ^  14  Vict.  c.  97.)  V 

"  Lease  or  Tack  {j )  of  any  lands,  tenements,  heredita- 
ments or  heritable  subjects  granted  in  consideration  of 
a  sum  of  money  by  way  oi  fine,  premium  or  grassum 
paid  for  the  same,  without  any  yearly  rent,  or  with  any 
yearly  rent  under  20/."         ...... 

For  the  duty  thereon,  see  Conveyance  (A). 

Exceptions.  {^Save  and  except  leases  and  tacks  for  a  life  or  lives  not  exceeding  three,  or 

for  a  term  of  years  determinable  tcith  a  life  or  lives  not  exceeding  three, 
by  ivhomsoever  granted,  and  leases  for  a  term  absolute,  not  exceeding 
tioenty-one  years,  granted  by  ecclesiastical  corporations,  aggregate  or 
sole,  where  the  duties  on  such  leases  and  tacks  respectively  would,  under 
the  provisions  of  this  act,  amount  to  11.  15s.  or  upwards.) 


Penalty  on 
Stamping  Afrree- 
mciits  after  the 
proper  Time. 


No  Penalty  if 
Stamped  within 
Fourteen  Days. 


If  Stamped  at  the 
Trial  of  an 
Action. 


On  Lease  for  a 
Fine  or  Premium. 


"  The  same  duty  as  for  a 
conveyance  on  the  sale  of 
lands  for  a  sum  of  money 
of  the  same  amount"  \Jc), 


(/)  By  themselves  or  their  agents  ; 
Grant  v.  Maddnx,  15  M.  &  W.  739,  note  {a). 

(g)  His  initials,  &c.  will  do  ;  24  &  25 
Vict.  c.  91,  s.  33,  post,  9(J0. 

(/i)  Pooley  v.  Brown,  H  C.  B.,  N.  S.  566, 
573. 


(i)  An  adliesive  stamp  should  seldom  or 
never  be  used  where  an  impressed  stamp 
can  be  procured ;  see  post,  959  (/>). 

(j)  See  post,  957  (/). 

{k)  Post,  960,  961. 
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Lease  or  Tack'(0  of  any  lands,  tenements,  hereditaments  or  heritable  subjects  at    Ch.  XXVIII. 
a  yearly  rent,  ivithout  any  sum  of  money  by  way  o^fine^  premium  or  grassum        ~        ~         ' 

•  y   c*       ,-\  _£»?On  Lease  for 

paid  lor  the  same  :  %    s.  a.  ^i^^t  without 

Where  the  yearly  rent  shall  not  exceed  5Z.     .         .         .         .         .006  Fine  or  Premium. 

And  where  the  same  shall  exceed  hi.  and  not  exceed  lOZ.  .  .010 
And  where  the  same  shall  exceed  lOZ.  and  not  exceed  15/.  .  .  0  16 
And  where  the  same  shall  exceed  15/.  and  not  exceed  20/.  .  .020 
And  where  the  same  shall  exceed  20/.  and  not  exceed  25/.  ..026 
And  where  the  same  shall  exceed  25/.  {m)  and  not  exceed  50/.  .  0  5  0 
And  where  the  same  shall  exceed  50/.  and  not  exceed  75/.  .  .076 
And  where  the  same  shall  exceed  75/.  and  not  exceed  100/.  .  .  0  10  0 
And  where  the  same  shall  exceed  100/.,  then  for  every  50/.,  and  also 

for  any  fractional  part  of  50/ 0     5     0 

Lease  ok  TACK(n)  of  any  lands,  tenements,  hereditaments  >.   ^'.^^  pi;:,,e"l;:'S  ^i^ne^T/r^^ium. 
or  heritable  subjects  granted  m  consideration  oi  a  sum  ot  !   in  consideration  of  a  fine  and  also  Rent, 
money  by  way  of  iine.  premium  or  erassum,  and  also  (  only  and  for  a  lease  in 
,.•'•',         •'  .      ^       'J        .     ^^.7       °  1  I    consideration    of   a    rent 

o/ a  ?/ear/?/ ren/ amounting  to  20/.  or  Upwards      .         .J   only  of  the  same  amount." 

("  Save  and  except  the  leases  and  tacks  hei'einhefore  excepted"  (o) ). 

Lease  or  Tack  of  any  mine  or  minerals  or  other  property  of  a  like  nature,  either  On  Lease  of 

with  or  without  any  other  lands,  tenements,  hereditaments  or  heritable  subjects,   M|",^'a°3. 

tvhere  any  portion  of  the  produce  of  such  mines  or  minerals  shall  be  reserved  to 

he  paid  in  money  or  kind : 

If  it  shall  be  stipulated  that  the  value  of  such  portion  of  the  produce  shall 
amount  at  least  to  a  given  sum  per  annum,  or  if  such  value  shall  be  limited 
not  to  exceed  a  given  sum  per  annum,  to  be  specified  in  such  Jease  or  tack, 
then  the  said  ad  valorem  duty  on  leases  shall  be  charged  in  respect  of  the 
highest  of  such  suras  so  given  or  limited  for  any  year  during  the  term  of  such 
lease  or  tack. 

And  where  any  yearly  sum  shall  be  reserved  in  addition  to  or  together  with 
such  produce,  relative  to  the  yeariy  amount  or  value  of  which  produce  there 
shall  be  no  such  stipulation  or  limitation  as  aforesaid,  the  said  ad  valorem 
duty  shall  be  charged  in  respect  of  such  yearly  sum. 

And  where  both  a  certain  yearly  sum  and  also  such  produce  relative  to  the 
yearly  amount  or  value  of  which  there  shall  be  such  stipulation  or  limitation 
as  aforesaid  shall  be  reserved,  the  said  ad  valorem  duty  shall  be  charged  on 
the  aggregate  of  such  yeariy  sum,  and  also  of  the  higiiest  yearly  amount  or 
value  of  such  produce. 
Lease  OR  Tack  of  any  kind,  not  otherwise  charged    .         .         .         .    £1    15    0  Lea^se  notj)ther- 

*'  Provided  always,  that  no  ad  valorem  duty  shall  be  chargeable  in  respect  no  ad  valorem 

of  any  penal  rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  reserved  in  ^f^^'j^pg^'^f"' 

any  such  lease  or  tack  as  aforesaid."  Rent. 

"  Provided  also,  that  no  stamp  duty,  except  the  said  ad  valorem  duty,  shall  Nor  in  respect  of 

be  chargeable  for  or  in  respect  of  any  lease,  whether  in  possession,  reversion   aprevio^ur  Lease. 

or  remainder,  expressed  to  be  granted  in  consideration  of  the  surrender  of  an 

existing  lease  and  also  of  a  sum  of  money." 

"  And  in  all  the  said  several  cases  of  lease  or  tack,  see  Progressive  Progressive  Duty. 
Duty"(7?). 

See  also  the  "  General  Regulation"  as  to  leases  and  tacks  (q). 

"  Exemptions  from  the  preceding  and  all  other  stamp  duties"  [55  Geo.  3, 
c.  184,  sched.  tit.  '*  Lease"]. 
<*  Leases  or  Tacks  of  waste  or  uncultivated  lands  to  any  poor  or  labouring  Lease  of  Small 

Pieces  of  Waste. 

(/)    If   tor  a    term    exceeding   thirty-five  But  a  denoting   stamp  will  be  necessary; 

years,  see  17  &  18  Vict.  c.  83,  sched.,  post,  ante,  95.5. 

958.     If  for    less  than  a   year,   see    17    &  (m)  The   lease  oi  a  furnished  house,  for 

18  Vict.  c.  83,  s.  23,  post,  958.     If  the  lease  less  than  one  year,  for  more  than  25?.,  now 

be    granted    in    pursuance    of  a    previous  requires  only  a   stamp  of  2s.  6d.,  besides 

written    agreement,    upon    which    the    full  progressive   duty    (if   any);  see  2i  &   25 

duty  has  been  paid,  such  lease  will  not  be  Vict.  c.  21,  post,  958. 

chargeable    with    any   higher    stamp   duty  {n)  See  ante,  note  (/).         (p)  Post,  963. 

than  2s.  6d.,  exclusive  of  progressive  duty.  (o)  Ante,  956.                        (?)  Post,  960. 
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persons  for  any  term  not  exceeding  three  lives  or  ninety-nine  years,  where 
the  fine  sliall  not  exceed  five  shillings,  nor  the  reserved  rent  one  guinea  per 
annum;  and  the  counterparts  or  duplicates  of  all  such  leases." 


(Under  17  ^  18  Vict.  c.  83.) 

On  leases  exceed-  Lkase  OR  Tack  of  any  lands,  tenements,  hereditaments  or  heritable  subjects,  for 
ing  Thirty-live  ^j^y  ^^.y^  q\[  years  exceeding  thirty-five,  at  a  yearly  rent,  with  or  without  any 

sum   of  money  by  way  of  fine,  premium   or  grassum  paid  for  the  same,  the 

following  duties  in  respect  of  such  yearly  rent : 

Duties. 


On  Leases  for 
less  than  a  Year. 


/■ 

If  the  Term 

shall  not  exceed 

100  years. 


If  the  Term 

shall  exceed 

100  years. 


Where  the  yearly  rent  shall  not  exceed  bl. 

And  where  tlie  same  shall  exceed  bl.  and  not  exceed  lOZ. 


j> 


if 


101. 
15/. 
20?. 
25/. 
50/. 
76/. 


1.5/. 
20/. 
25/. 
50/. 
75/. 
100/. 


£ 

0 
0 
0 


0  12 
0  15 


10 
5 
0 


d. 

0 

0 

0 

0 

0 

0 

0 

0 


£  s. 
0  6 
0  12 
0  18 


1 
1 
3 
4 
6 


4 
10 

0 
10 

0 


d. 
0 
0 
0 
0 
0 
0 
0 
0 


1   10     0         3     0     0 


,,  ,,  .  —  ,,  

And  where  the  same  shall  exceed  100/.,  then  for  every 

50/.  and  also  for  any  fractional  part  of  50/.       .         .     »   *..     v,         ^     ^     ^ 

And  where  any  such  lease  or  tack  as  afotesaid  shall  be  granted  in  consideration 
of  a  fine,  premium  or  grassum,  and  also  of  a  yearly  rent,  such  lease  or  tack 
shall  be  chargeable  also  in  respect  of  such  fine,  premium  or  grassum,  with 
the  ad  valorem  stamp  duties  granted  under  the  head  or  title  of  "  Conveyance" 
in  the  schedule  annexed  to  the  act  passed  in  the  thirteenth  and  fourteenth 
j^ears  of  her  Majesty's  reign,  chapter  ninety-seven  (??i). 

"Exemption." 

*'  Any  lease  made  in  pursuance  of  the  Trinity  College,  Dublin,  Leasing  and 
Perpetuity  Act,  1851." 

Lease  or  Tack  for  less  than  a  year. 

By  17  Sf  18  Vict.  c.  83,  s.  23,  "  AVhere  any  lease  or  tack  of  any  lands,  tenements, 
hereditaments  or  heritable  subjects  shall  be  made  for  any  term  or  period  less  than  a 
year  at  a  rent  reserved  or  payable  for  the  same,  such  lease  or  tack  shall  be  charge- 
able with  the  same  ad  valorem  duty  as  a  lease  or  tack  at  a  yearly  rent  of  the  same 
amount  as  the  sum  so  reserved  or  made  payable"  {n). 


{Under  24  ^  25  Vict.  c.  21.) 
On  Lease  of  a        Lease  OR  Tack  of  anv  furnished  dwelUnq-house  for  any  terra  or  period 

fvrnislied  House  c  j.-         i         ^i  ..         •       ^  i 

for  less  than  a  oi  time  Icss  than  a  year,  or  any  agreement,  minute  or  memorandum 

Year,  for  25i.  or  of  agreement  containing  the  terms  and  conditions  on  which  any 

more. 


(m)  Post,  960. 

(?i)  The  duty  on  a  lease  for  a  year,  or 
from  year  to  year  (without  any  fine  or  pre- 
iiiiuin),  at  a  rent  of  60/.  per  annum  payable 
quarterly  or  otherwise,  is  seven  shillings  and 
sixpence  ;  ante,  957.  The  duty  on  a  lease 
for  one  quarter  of  a  year,  or  from  quarter 
to  quarter,  at  a  rent  of  \bl.  per  quarter,  is, 
under  this  act,  one  shilling  and  sixpence. 
The  duty  on  a  lease  for  a  month,  or  from 
month  to  month,  at  a  rent  of  5/.  per  calendar 
month,  is,  under  this  act,  sixpence.  But 
probably  few  persons  will  take  a  lease  from 
month  to  month,  or  from  quarter  to  quarter, 
instead  of  from  year  to  year,  for  the  mere 
purpose  of  saving  the  difference  of  duly. 
Such  saving  is  not  equivalent  to  the  risk 


and  disadvantages  of  a  term  for  so  short  a 
period,  where  a  longer  tenancy  is  really 
contemplated. 

The  object  of  the  17  &  18  Vict.  c.  83, 
would  appear  to  be  to  discourage  long  leases 
by  increasing  the  duty  to  six  times  the  usual 
amount  when  the  term  exceeds  thirty-five 
years  and  is  under  one  hundred  years  ;  and 
to  twelve  times  the  usual  amount  when  the 
term  exceeds  one  hundred  years.  Also  to 
encourage  short  leases  by  enabling  them  to 
be  granted  at  a  very  reduced  amount  of 
duty,  proportioned  to  the  shortness  of  the 
term.  But  a  lease  or  agreement  for  a.  fur- 
nished house  for  less  than  a  year  is  specially 
provided  for  by  24  &  25  Vict.  c.  21,  supra. 


STAMPS  ON  LEASES,  &C. 


959 


such  bouse  is  let,  occupied  or  held  for  any  such  term  or  period  of 
time,  where  the  rent  for  such  term  or  period  of  time  shall  exceed  2bl, 
And  where  the  same,  together  with  any  schedule,  receipt  or  other 
matter  put  or  indorsed  thereon  or  annexed  thereto,  shall  contain 
2,160  words  or  upwards,  then  for  every  entire  quantity  of  1,080 
words  therein  contained  over  and  above  the  first  1,080  words,  the 
further  progressive  duty  of 


0 


d. 
6 


Ch.XXVIII. 


And  for  any  duplicate  or  counterpart  thereof 


0    2    6 

S  The  same  duty 
^      or  duties. 

By  sect.  14  of  the  above  act,  "The  stamp  duty  on  a  lease  or  tack  of  a  furnished 
dwelling-house  for  a  term  or  period  of  time  less  than  a  year,  or  an  agreement  con- 
taining the  terms  and  conditions  on  which  any  such  house  is  let,  held  or  occupied 
for  any  such  term  or  period  of  time,  whatever  may  be  the  amount  of  rent  reserved 
or  made  payable,  and  any  counterpart,  or  duplicate  thereof,  may  be  denoted  by  au 
adhesive  sto«/?  affixed  thereto,  to  be  provided  by  the  commissioners  of  inland  revenue 
for  that  purpose,  and  where  any  such  adhesive  stamp  shall  be  used,  every  party  to 
the  instrument  who  shall  sign  the  same  shall  also  at  the  time  of  signing  it,  write 
upon  or  across  the  stamp  his  na?ne  {o) ;  and  there  shall,  before  or  at  the  time  of  so 
signing  the  instrument  by  the  party  who  shall  first  sign  the  same,  be  written  upon 
the  same  the  date  of  the  instrument,  so  that  the  stamp  may  be  appropriated  to  the 
instrument  and  effectually  cancelled  and  rendered  incapable  of  being  used  for  any 
other  instrument;  and  in  default  thereof  the  stamp  shall  be  of  no  avail;  and  proof 
of  the  said  writing  upon  or  across  the  stamp  as  aforesaid  shall  be  a  necessary  part  of 
the  evidence  of  the  signing  or  making  of  the  instrument  in  any  case  where  such  in- 
strument is  not  stamped  with  an  impressed  stamp  :  provided  always,  that  where  the 
persons  who  as  parties  shall  sign  any  such  instrument  shall  exceed  two,  it  shall  be 
sufficient  if  one  person  only  on  each  part  shall  write  his  name  (o)  on  the  stamp." 

By  sect.  15,  "  If  any  lease  or  tack,  or  agreement,  minute  or  memorandum  of 
agreement  hereinbefore  described,  or  any  duplicate  or  counterpart  thereof,  shall  not 
be  written  on  paper  or  parchment  duly  stamped  for  the  same,  and  shall  not  at  the 
time  of  signing  the  same  as  aforesaid  haveafiixed  thereto  the  proper  adhesive  stamp, 
or  such  stamp,  if  affixed,  shall  not  be  cancelled  in  manner  hereinbefore  mentioned, 
every  person  who  shall  sign  the  said  instrument,  if  there  shall  be  no  stamp  thereon 
or  affixed  thereto,  and  every  person  who  shall  make  default  in  signing  his  name 
across  the  adhesive  stamp,  if  one  shall  be  affixed  thereto,  and  also,  in  either  of  the 
cases  aforesaid,  the  agent  or  person  who  shall  prepare  or  be  employed  in  preparing 
such  instrument,  shall  forfeit  5/.,  which  shall  be  in  addition  to  any  penalty  by  law 
payable  on  stamping  the  same  :  provided  always,  that  nothing  herein  contained 
shall  be  construed  to  render  any  person  liable  to  any  penalty  for  or  on  account  of 
any  letters  or  correspondence  by  post  containing  the  terms  or  conditions  offered  or 
accepted  for  the  taking  or  letting  of  any  furnished  house"  {p). 

By  24  &  25  Vict.  c.  91,  s.  32,  "  In  any  case  where,  under  any  act  of  parliament 
now  or  hereafter  in  force,  it  is  or  shall  be  competent  to  or  incumbent  upon  any  per- 
son or  persons  to  affix  to  any  instrument  chargeable  with  stamp  duty  an  adhesive 
stamp  to  denote  such  duty,  and  to  cancel  ttie  same,  it  shall  be  lawful  for  any  officer 
of  inland  revenue  dulj^  authorized  by  the  commissioners  of  inland  revenue  in  that 
behalf,  on  any  such  instrument  being  produced  to  him,  to  affix  thereto  the  proper 
adhesive  stamp,  and  to  cancel  the  same  by  any  means  the  commissioners  may  think 
proper ;  and  thereupon  the  said  instrument  shall  be  deemed  to  be  as  well  and  suf- 
ficiently stamped  as  if  the  stamp  bad  been  affixed  and  cancelled  by  the  person  or 
persons  allowed  or  required  by  law  to  affix  and  cancel  the  same,  and  as  if  the  instru- 
ment had  been  impressed  with  a  stamp  denoting  the  same  amount  of  duty  as  the 
stamp  so   affixed :    provided,   that  nothing   herein   contained   shall   authorize  the 


Adhesive  Stamp 
on  such  Lease. 


Penalty. 


Exception — 
Letters. 


Adhesive  Stamps 
may  be  affixed 
and  cancelled  by 
Officer  of  Inland 
Revenue  in 
certain  Cases. 


(o)  His  initials,  &c.  will  do ;  24  &  25 
Vict.  c.  91,  s.  33,  post,  960. 

(p)  An  impressed  stamp  should  always  be 
used  when  it  can  be  obtained,  rather  than 
an  adhesive  stamp,  which  is  dangerous  as  to 
the  validity  of  the  instrument  and  the 
penalties  which  may  be  unwittingly  in- 
curred, and  which  also  increases  the  burthen 
of  proof;  because  it  is  a  necessary  part  of 
the  evidence  of  the  signing  or  making  of 
the   instrument  to  show  that  the  date  of  it 


and  the  names  or  initials  of  one  of  the 
lessors,  and  of  one  of  the  lessees,  were 
written  upon  the  adhesive  stamp,  before  or 
at  the  time  when  the  instrument  was  exe- 
cuted. An  adhesive  stamp  may  be  affixed 
and  cancelled  by  an  officer  of  inland  revenue, 
pursuant  to  2*  &  25  Vict.  c.  91,  s.  32; 
supra.  But  when  that  may  be  done,  an  im- 
pressed stamp  may  be  obtained  on  the  same 
terms. 
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Ch.  XXVIII. 


General  Regula- 
tions as  to  Leuses. 

Where  a  Corn 
Rent  is  reserved. 


stamping  of  any  instrument  not  allowed  by  law  to  be  stamped  after  it  is  made 
signed  or  issued,  or  after  the  expiration  of  any  period  by  law  limited  for  stampin"-  the 
same,  nor  in  any  way  alter  or  affect  the  law  requiring  the  payment  of  a  penally  on 
the  stamping  of  any  such  instrument." 

By  sect.  33,  "  In  any  case  where  an  adhesive  stamp  used  for  denoting  any  stamp 
duty  is  required  by  law  (o  be  cancelled  by  any  person  by  writing  thereon  his  name 
or  the  name  of  his  firm,  it  shall  be  sufficient  it,  instead  of  the  name  in  full,  the 
initials  tiiereof  shall  be  so  written,  or  sliall  be  stamped  or  impressed  in  ink  thereon 
together  with  any  otlier  particulars  specially  required  by  law  to  be  written  thereon' 
provided  that  by  means  thereof  the  stamp  shall  be  effectually  obliterated  and  can- 
celled, so  as  not  to  admit  of  its  being  used  again,  anything  in  any  act  to  tUe  cou- 
tj"ary  notwithstanding." 

"  General  Regulations  as  to  Leases  and  Tacks."     [13  &  14  Vict.  c.  97.1 

*'  Where,  in  any  of  the  aforesaid  several  cases  of  lease  or  tack,  any  fine 
premium  or  grassum,  or  any  rent,  payable  under  any  lease  or  tack  shall  con- 
sist wholly  or  in  part  of  cor7i,  grain  or  victual,  the  value  of  such  corn,  giain 
or  victual  shall  be  ascertained  or  estimated  at  and  after  any  permanent  rate 
of  conversion  which  the  lessee  may  be  specially  charged  with,  or  have  it  in 
his  option  to  pay  ;  and  if  no  such  permanent  rate  of  conversion  shall  have 
been  stipulated,  then  in  England  and  Ireland  respectively  at  and  after  the 
prices,  upon  an  average  of  twelve  calendar  months  preceding  the  first  day  of 
January  next  before  the  date  of  such  lease  or  tack,  of  the  average  prices  of 
British  corn  published  in  the  London  Gazette  in  the  manner  directed  by  anv 
act  in  force  for  the  commutation  of  tithes  in  England  and  Wales  ;  and  in 
Scotland  at  and  after  the  fiars  prices  of  the  county  in  which  the  lands  or  anv 
part  thereof  lie,  upon  an  average  of  seven  years  preceding  the  date  of  such 
lease  or  tack  ;  and  such  respective  values  shall  be  deemed  and  taken  to  be 
the  fine,  premium  or  grassum,  or  yearly  rent,  or  part  thereof  respectively,  as 
the  case  may  be,  in  respect  whereof  the  ad  valorem  duty  shall  be  charged  as 
aforesaid." 

"  And  where  separate  and  distinct  fines,  premiums  or  grassums  shall  be  paid 
to  several  lessors,  being  joint  tenants, -tenants  in  common  or  coparceners,  in 
England  or  Ireland,  or  proprietors  pro  indiviso  in  Scotland,  who  shall  by 
one  and  the  same  deed  or  instrument  jointly  or  severally  demise  or  lease  the 
lands,  tenements,  hereditaments  or  heritable  subjects  of  which  they  are  such 
joint  tenants,  tenants  in  common,  or  coparceners,  in  England  or  Ireland,  or 
proprietors  pro  indiviso  in  Scotland,  or  where  separate  and  distinct  rents 
shall  be  by  one  and  the  same  deed  or  instrument  reserved  or  made  payable, 
or  agreed  to  be  reserved  or  made  payable,  to  the  lessor  or  to  several  lessors, 
being  such  joint  tenants,  tenants  in  common,  or  coparceners,  in  England  or 
Ireland,  or  proprietors  pro  indiviso  in  Scotland,  the  ad  valorem  duties  shall 
be  charged  in  respect  of  the  aggregate  amount  of  such  fines,  premiums  or 
grassums,  and  of  such  rents  respectively." 

"  And  where  any  person,  having  contracted  for,  but  not  having  obtained  a 
lease  of  any  lands  or  other  property,  shall  contract  to  sell  such  lands  or  other 
property,  or  any  part  thereof,  or  his  right  or  interest  therein  or  thereto,  to 
any  otlier  person,  and  a  lease  shall  accordingly  be  granted  to  such  other 
person,  the  purchase  money  or  consideration  which  shall  be  paid  or  given  or 
agreed  to  be  paid  or  given  to  the  person  immediately  selling  to  such  lessee 
shall  be  set  forth  in  such  lease,  and  such  lease  shall  be  charged  as  Avell  with 
the  said  ad  valorem  duty  on  such  purchase  money  or  consideration  as  with 
llie  duty  on  the  purchase  money  or  consideration  or  rent  paid  or  reserved  to 
the  lessor." 

[Under  13  ^-  14  Vict.  c.  97.) 

On  Conveyances.  CONVEYANCE,  whether  grant,  disposition,  lease,  assignment,  transfer,  release,  re- 
nunciation, or  of  any  other  kind  or  description  whatsoever,  upon  the  sale  of  any 
lands,  tenements,  rents,  annuities  or  other  pi'opertg,  i-eal  or  personal,  heritable 
or  moveable,  or  of  any  right,  title,  interest  or  claim  in,  to,  out  of  or  upon  any 
lands,  tenements,  rents,  annuities  or  other  property,  that  is  to  say,  for  or  in 
respect  of  the  principal  or  only  deed,  instrument  or  loriting  whereby  the  lands 
or  other  things  sold  shall  be  granted,  leased,  assigned,  transferred,  released, 
renounced  or  otherwise  conveyed  to  or  vested  in  the  purchaser  or  purchasers, 
or  any  other  person  or  persons  by  his,  her  or  their  direction  : — 


■Where  distinct 
Fines  or  Pre- 
miums are  paid 
to  Joint  Tenants, 
Tenants  in  Com- 
mon or  Copar- 
ceners. 


Where  the  Lease 
is  made  to  a 
Sub-purchaser. 
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Whore  i\)o.  piirpliusf!  or  cnnsitleration  money  therein  or  thereupon  £    s.  d.    Ch.  XXVI 1 1. 

expressed  shall  not  exceed  25/ .020   ""                     ' 

And  where  the  same  shall  exceed  25Z.  and  not  exceed  50/.  .  0     5  0 

And  where  the  same  shall  exceed  oOZ.  and  not  exceed  75Z.  .  0     7  0 

And  where  the  same  shall  exceed  75/.  and  not  exceed  100/.  .  0  10  0 

And  where  the  same  shall  exceed  100/.  and  not  exceed  125/.  .  0  13  0 

And  where  the  same  shall  exceed  125/.  and  not  exceed  150/.  .  0  15  0 

And  where  the  same  shall  exceed  150/.  and  not  exceed  175/.  .  0  17  0 

And  where  the  same  shall  exceed  175/.  and  not  exceed  200/.  .  10  0 

And  where  the  same  shall  exceed  200/.  and  not  exceed  225/.  .  12  0 

And  where  the  same  shall  exceed  225/.  and  not  exceed  250/.  .  15  0 

And  where  the  same  shall  exceed  250/.  and  not  exceed  275/.  .  17  0 

And  where  the  same  shall  exceed  275/.  and  not  exceed  300/.  .  1   10  0 

And  where  the  same  shall  exceed  300/.  and  not  exceed  350/.  .  1   15  0 

And  where  the  same  shall  exceed  350/.  and  not  exceed  400/.  .  2     0  0 

And  where  the  same  shall  exceed  400/.  and  not  exceed  450/.  .  2     5  0 

And  where  the  same  shall  exceed  450/.  and  not  exceed  500/.  .  2  10  0 

And  where  the  same  shall  exceed  500/.  and  not  exceed  550/.  .  2  15  0 

And  where  the  same  shall  exceed  550/.  and  not  exceed  600/.  .  3     0  0 
And  where  the  purchase  or  consideration  money  shall  exceed  000/., 

then  for  every  100/.,  and  also  for  any  fractional  part  of  100/.      .  0  10  0 

"And  it  is  hereby  directed,  that  the  purchase  money  or  consideration  shall  he 
truly  expressed  {q)  and  set  forth  in  loords  at  length  in  or  upon  every  such  prin- 
cipal or  only  deed  or  instrument  of  conveyance  ;  and  where  such  consideration 
shall  consist  either  wholly  or  in  part  of  any  stock  or  security,  the  value 
thereof  respectively,  to  be  ascertained  as  hereinafter  mentioned,  shall  also  be 
truly  expressed  and  set  forth  in  manner  aforesaid  in  or  upon  every  such  deed 
or  instrument;  and  such  value  shall  be  deemed  and  taken  to  be  the  purchase 
or  consideration  money,  or  part  of  the  purchase  or  consideration  money,  as 
the  case  may  be,  in  respect  whereof  the  ad  valorem  duty  shall  be  charged  as 
aforesaid." 

*'  And  where  the  consideration,  or  any  part  of  the  consideration,  shall  be  any   Stock, 
stock  in  any  of  the  public  funds,  or  any  government  debenture  or  stock  of 
the  Bank  of  England  or  Bank  of  Ireland,  or  any  debenture  or  stock  of  any 
corporation,  company,  society,  or  persons  or  person,   payable  only  at  the 
will  of  the  debtor,  the  said  duty  sliall  be  calculated  (taking  the  same  respec- 
tively, whether  constituting  the  whole  or  a  part  only  of  such  consideration), 
according  to  the  average  selling  price  thereof  respectively  on  the  day  or  on 
either  of  the  ten  days  preceding  the  day  of  the  date  of  the  deed  or  instru- 
ment of  conveyance,  or  if  no  sale  shall  have  taken  place  within  such  ten 
days,  then  according  to  the  average  selling  price  thereof  on  the  day  of  the 
last  preceding  sale;  and  if  such  consideration,  or  part  of  such  consideration.   Prior  Mortgage 
shall  be  a  mortgage,  judgment  or  bond,  or  a  debenture,  the  amount  whereof  Money,  &c. 
shall  be  recoverable  by  the  holder,  or  any  other  security  whatsoever,  whether 
payable  in  money  or  otherwise,  then  such  calculation  shall  be  made  according 
to  the  sum  due  thereon  for  both  principal  and  interest." 

"  And  see  Progressive  Duty"  [post,  903,  964]. 

N.B. — The  directions  in  55  Geo.  3,  c.  184,  sched.  tit.  "  Conveyance," 


Consideration  to 
be  truly  ex- 
pressed in  Words 
at  length. 
Value  of  any 
Stock  to  be  as- 
certained and 
stated. 


Progressive 
Duty. 

must  be    special  Direc- 


attended  to,  so  far  as  the  same  respectively  may  be  applicable;  but  they  are  tions^inss  Geo. s, 
too  long  to  be  inserted  here.  [See  the  schedule  to  that  Act,  tit.  "Convey- 
ance ;"  Chitty's  Stamp  Laws,  488—495  (3rd  ed.) ;  Tilsley's  New  Stamp  Act, 
73-70. 

Conveyance,  subject  to  a  Mortgage,  Sec.  On  Conveyance 

.^  ,,  ,"  ,  1,01111.       subject  to  a 

By  10  cV  17  \  let.  c.  59,  s.  10,  the  money  due  on  tlie  mortgage,  &c.  shall  be   Mortgage,  &c. 
deemed  tc.  be  part  of  the  purchase  money  and  ad  valorem  duty  payable  in  respect 
thereof,  whether  the  purchaser  undertakes  to  pay  it  or  not.     It  had  previously  been 
decided  otherwise  (?•). 


(q)  The  consequences  of  not  complying 
with  this  direction  are  very  serious;  see  48 
Geo.  3,  c.  H9,  ss.  22  — 2G  ;  Altumey-Gen.  v. 
Brown,  3  Exch.  CG2  ;   Gingell  v.  Purkins,  4 


Exch.  720;  Henxiker  v.Henniker,  1  E.  &  B, 
54;  post,  J)7(i  ("')• 

(?•)    The  Marquis  of  Chandos  v.  The  Com- 
missioners of  Inland  Revenue,  6  Exch.  464. 
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Cii.  XXVIII.  CoNVKVANcr:,  subject  to  a  redeemable  Bent-charge  or  Annuity. 

On  Conve"ance^       By  IG  ^^  17  Vict.  c.  59,  s.  11,  the  redemption  money  mentioned  in  the  conveyance 

su"i>ject't7a°"'^^  sluill  be  deemed  to  be  part  of  the  purchase  money  and  ad  valorem  duty  payable  in 

redeemable  An-  respect  thereof,  althoutih  the  vendor  lias  no  option  to  compel  any  such  redemptiun. 

"""^"  It  had  previously  been  held  that  such  option  in  the  vendor  was  necessary  (a). 


On  Conveyance 
subject  to  a  per- 
petual Kent. 


"  The  same  duties  as 
on  a  lease  or  tack  for 
a  term  exceeding  100 
years,  at  a  yearly  rent 
equal  to  such  annual 
sum"  [see  ante,  958], 


On  Duplicates 
and  Counteriiarts. 


{Under  17  Sc  18  Vict.  c.  83,  in  lieu  of  the  Duty  under  10  Sj-  17  Vict.  c.  63.) 

CoNVEYAXCE  of  any  kind  or  description  whatsoever  in  Eng-  >j 
land  or  Ireland  :  and  charter,  disposition  or  contract 
containing  the  first  original  constitution  of  feu  and 
ground  annual  rights  in  Scotland  (not  being  a  lease  or 
tack  for  years),  in  consideration  of  an  annual  sum  pay- 
able in  perpetuity  or  for  an  indefinite  period,  whether 
fee  farm  or  other  rent,  feu  duty,  ground  annual,  or 
otherwise    ......... 

"  Exemptions." 

Any  lease  or  tack  for  a  life  or  lives  not  exceeding  three,  or  for  a  term  of  years 

determinable   with   a   life   or   lives,    not   exceeding  three,   by   whomsoever 

granted. 
Any  grant  in  fee  simple  or  in  perpetuity,  made  in  Ireland,  in  pursuance  of  the 

Renewable  Leasehold  Conversion  Act,  or  in  pursuance  of  the  Trinity  College 

(Dublin)  Leasing  and  Perpetuity  Act,  1851. 
All  which  said  leases  or  tacks  and  grants  respectively  shall  be  chargeable  with 

the  stamp  duties  to  which  the  same  were  subject  and  liable  before  the  passing 

of  the  act  16  &  17  Vict.  c.  63. 

"Duplicate  or  Counterpart  and  Progressive  Duty,"  on  such 
leases,  &c.,  the  same  as  under  13  &  14.Vict.  c.  97  [infra]. 

(Under  13  Sf  14  Vict.  c.  97.) 

Duplicate  or  Counterpart  of  any  deed  or  instrument,  of  any  description  what- 
ever, chargeable  with  any  stamp  duty  or' duties,  either  under  this  schedule  or 
any  other  act  or  acts  now  in  force;  [or  under  16  &  17  Vict.  c.  63;  17  &  18 
Vict.  c.  83,  s.  15;  or  any  subsequent  act,  24  &  25  Vict.  c.  91,  s.  31]. 

(  The  same  duty  or  du- 
I   ties  as  shall  be  charge- 
Where  such  stamp  duty  or  duties  chargeable  as  afore-  j     ' " 
said  {exclusive  of  progressive  duty)  shall  not  amount  \ 
to  the  sum  of  5s.       . 


able  on  the  original 
deed  or  instrument, 
including  the  progres- 
sive duty  thereon  (if 
any). 

And  where  the  same  {exclusive  as  aforesaid)  shall  amount  to  the       £    s.  d. 
sura  of  5s.  or  upwards        .         .         .         .         .         .         .         .050 


[ 


Progressive  Duty. 


And  where  in  the  latter  case  any  such  deed  or  instrument,  together 
with  any  schedule,  receipt  or  other  matter  put  or  indorsed  thereon 
or  annexed  thereto,  shall  contain  2, 160  words  or  upwards,  then  for 
every  entire  quantity  of  1,080  words  contained  therein,  over  and 
above  the  first  1,080  words,  such  duplicate  or  counterpart  shall 
be  charged  with  the  further  jD/'o^resAwe  duty  of 


0     2    6 


Denoting  Stamp. 


No  denoting 
Stamp  necessary 
on  mete  Counter- 
parts. 


"  Provided  always,  that  in  such  latter  case  the  duplicate  or  counterpart  (/)  shall 
not  be  available  unless  stamped  with  a  particular  stamp  for  denoting  or  tes- 
tifying the  payment  of  the  lull  and  proper  stamp  duty  on  the  original  deed 
or  instrument,  which  said  particular  stamp  shall  be  impressed  upon  such 
duplicate  or  counterpart  on  the  same  being  produced,  together  with  the 
original  deed  or  instrnment,  and  on  the  whole  being  duly  executedjaud  duly 
stamped  in  all  other  respects." 

By  16  ^-  17  Vict.  c.  59,  s.  12,  after  reciting  that,  by  the  said  act  13  &  14  Vict, 
c.  97,  "  a  stump  duty  of  five  shillings  was  granted  and  imposed  upon  the  duplicate  or 


{s)    The   Marqvis  of  Chandos  v.  The  Cnm- 
7nissiotiers  of  Inland  Iti  venue,  6  Exch.  4G1'. 


(0  See  16  &  17  Vict.  c.  59,  s.  12,  supra  j 
post,  963  {ii). 
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counterpart  of  any  deed  or  instrument  chargeable  with  stamp  duty  (exclusive  of  Ch.XXVIII. 

progressive  duty)  to  the  amount  of  five  shillings  or  upwards  ;  and  it  is  provided,  that 

in  such  case  the  duplicate  or  counterpart  shall  not  be  available  unless  stamped  with 
a  particular  stamp  for  denoting  or  testifying  the  payment  of  the  full  and  proper 
stamp  duty  on  the  original  deed  or  instrument ;  and  it  is  expedient  to  dispense  with 
the  said  particular  stamp  on  counterparts  of  leases;"  it  is  enacted,  that,  "  notwith- 
standing anything  contained  in  the  said  act,  the  counterpart  of  any  lease  of  lands, 
tenements  or  hereditaments,  being  duly  stamped  with  the  said  stamp  duty  of  five 
shillings,  or  any  higher  stamp  duty  (exclusive  of  progressive  duty),  and  not  being 
executed  or  signed  by  or  on  the  behalf  of  any  lessor  or  grantor  {u),  shall  be  available  « 

as  a  counterpart  without  being  stamped  with  a  particular  stamp  for  denoting  or  testi- 
fying the  payment  of  the  stamp  duty  chargeable  on  the  original  lease." 

{Under  13  Sf  14  Vict.  c.  97.) 

I"  A.  dutv  equal  to  the  ad  On  Assignments 

Assignment  or  Surrender  of  a  lease  or  tack  upon  any  )  f '3/;j'";ar"iL''e ^'or^'tack  ^"'^  ^""^"'''^'■'• 
oilier  occasion  than  a  sale  or  mortgage         .        .         .    j  would  be  chargeable  un- 

(  der  this  act  "  [ante,  956]. 

"  Provided  always,  that  where  a  similar  lease  or  tack  would  be 
chargeable  under  this  act  with  any  stamp  duty  amounting  to 
1 1.  15s.  or  upwards,  then  such  assignment  or  surrender  shall  be      £   s.    d. 
chargeable  only  with  a  duty  of  .         .         .         .         •         .       1   15     0 

"  Provided  also,  that  no  stamp  duty,  except  the  said  ad  valorem  duty,  shall  No  extra  stamp 
be  chargeable  for  or  in  respect  of  any  lease,  whether  in  possession,  reversion  s"d^^Uon"of  sur- 
er remainder,  expressed  to  be  granted  in  consideration  of  the  surrender  of  an  render  of  a 
existing  lease,  and  also  of  a  sum  of  money."  previous  Lease. 

And  see  Progressive  Duty  [infra]. 

{Under  23  8f  24  Vict.  e.  111.) 

/■  "  k  duty  equal  to  the  ad   On  Assignment 
,  _  p      t  X      ^     c  1.  \    valorem  duty  with  which   or  Surrender  of 

Assignment  or  Surrender  ot  a  lease  or  tack  tor  a  term  |  ^  similar  lease  or  tack  a  Lease  exceed- 

of  years  exceeding:  thirtv-five,  upon  any  other  occasion  -(  would     be     chargeable  ing  Thirty-five 
^1    •'  1  o  J  >     r  J  J    r     J     ggg-j   ^^j  HO  higher  Years. 

than  a  sale  or  mortgage duty  than  u.  1 5s.  shall 

v  be  charged. 

Assignment  or  Surrender  of  a  lease  or  tack  upon  the  occasion  of  a  sale.     [See  On  Assignment 
ante,  960,  961,  tit.  "  Conveyance."]  rLeas"on\'  °' 

^  „      -  ,  ,,  •  !•  i  Sale  thereof. 

Assignment  or  Surrender  of  a  lease  or  tack  upon  the  occasion  ot  a  mortgage.     ^^^  jj^^  ^^  ^ 

Same  duty  as  on  a  mortgage.     See  13  &  14  Vict.  c.  97,  sched.  tit.  "Mort-  Mortgage  thereof. 
gage"(x). 

(Under  13  6f  14  Vict.  c.  97.) 
Progressive  Duty,  (that  is  to  say,)  where  any  deed  or  instrument  of  any  de-  Progressive  Duty 
scription  whatever  chargeable  with  any  stamp  duty,  either  under  this  schedule  exceeding  so 

folios  or  2,160 
(?t)  A   counterpart  lease  is   executed  by  £    s.    d.  words, 

the  lessee  only  ;  if  executed  by  both  parties  And  vfhere  the  same  shall  ex- 

it is   called  a  dupUcate,  and  requires  a  de-  ceed    300;.,  then    for    every 

noting  stamp,  if  the  duty  on  the  lease  (ex-  1001.,  and  also  for  any  frac- 

clusive  of  progressive  duty)  is  more  than  tional  part  of  100^.  ..  ..026 

five  shillings.  ^  morto-age    for   future    advances,   &c., 

(x)  The  ad  valorem  duty  on  a  mortgage       ^.^^.^^^  ^^f  ^^  ^^^^^^j  ^  ^.^^^  ^,^^^  ^^e  same 
for  a  definite  sum,  is  as  follows  :—  ^^^^^  ^^  ^^  ^   mortgage  for   such   limited 


£ 

s. 

d. 

Not  exceeding  50Z. 

•  • 

0 

1 

3 

Exceeding  50/.,  and  not  exceed- 

ing 100/.        . .          •« 

•  • 

0 

2 

6 

Exceeding   100/.,  and   not 

ex- 

ceeding  150/. 

. . 

0 

3 

9 

Exceeding  150/.,  and   not 

ex- 

ceeding  200/. 

•  • 

0 

5 

0 

Exceeding   200/ ,  and  not 

ex- 

ceeding  250/. 

•  • 

0 

6 

3 

Exceeding  250/.,  and   not 

ex- 

ceeding  300/. 

•  * 

0 

7 

6 
3 

sum. 


"  And  if  the  total  amount  of  the  money 
secured  or  to  be  ultimately  recoverable 
thereupon  shall  he  uncertain  and  without  any 
limit,  then  the  same  shall  be  available  as  a 
security  or  charge  for  such  an  amount  only 
of  money  or  stock  intended  to  be  thereby 
secured  as  the  ad  valorem  duty  denoted  by 
any  stamp  or  stamps  thereon  will  extend  to 
cover." 


q2 
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Cii.  XXVIII. 


Proviso,  when 
Progressive  Duty 
not  payable. 


Progressive 
Duties  not  to  be 
charged  on  Deeds 
or  Instruments  in 
respect  of  otlieis 
duly  stamped  and 
referred  to 
therein. 


or  under  any  otlicr  net  or  acts  now  in  force  [or  under  16  &  17  Vict.  c.  03  ;  17  &  18 
Vict.  c.  83,  s.  15;  Id.  sclicd.  tit.  "  Conveyance,"  ante,  961],  together  with  any 
soiled iiie,  receipt  or  other  matter  put  or  indorsed  thereon  or  annexed  thereto(y), 
shall  contain  2,160  words  or  upwards,  then  for  every  entire  quantity  of  1,080 
words  contained  therein,  over  and  above  the  first  1,080  words,  there  shall  be 
charged  the  iuTiXier  progressive  duty  following,  (that  is  to  say,) 

Where  such  deed  or  instrument  shall  be  chargeable  with  any  ad  valorem  stamp 
duty  or  duties,  not  exceeding  in  the  whole  the  sum  often  siiillings,  a  further 
progressive  duty  equal  to  the  amount  of  such  ad  valorem  duty  or  duties. 

And  in  every  other  case  {except  where  any  other  progressive  duty  is 

by  this  schedule  expressly  charged  thereon  (s)  ),  a  further  pro-      £   s.    d. 
gressive  duty  of 0  10     0 

"  Provided  always,  that  nothing  herein  contained  shall  extend  to  charge  the 
said  progressive  duty  in  any  case  in  which  express  provision  is  made  by  any 
such  act  or  acts  as  aforesaid  for  charging  a  certain  duty  on  every  skin,  sheet  or 
piece  of  vellum,  parchment  or  paper  in  or  upon  which  any  deed  or  instrument 
shall  be  contained  or  written,  or  to  charge  with  progressive  duty  any  de- 
scription of  deed  or  instrument  not  chargeable  with  progressive  duty  under 
any  act  or  acts  now  in  force,  or  to  charge  any  deed  or  instrument  with  any 
higher  rate  or  amount  oi progressive  duty  than  is  now  chargeable  on  a  deed  or 
instrument  of  the  like  description  under  any  such  act  or  acts  as  aforesaid." 

By  13  &  14  Vict.  c.  97,  s.  11,  "  the  said  progressive  duties  shall  not  be  deemed  or 
held  to  be  or  to  have  been  imposed  or  chargeable  upon  any  deed  or  instrument  in 
respect  of  the  words  or  any  quantity  of  the  Words  contained  in  any  other  deed  or 
instrument  liable  to  stamp  duty  and  duly  stamped,  which  may  be,  or  may  have 
been,  put  or  indorsed  upon  or  annexed  to  such  first-mentioned  deed  or  instrument, 
or  which  may  be  or  may  have  been  in  any  manner  incorporated  with  or  referred  to, 
in  or  by  the  same"  (a). 


On  Schedules, 
&c.  not  indorsed 
or  annexed,  but 
referred  to  in  the 
Deed. 


Progressive 
Duty. 


{Under  13  <$•  14  Vict.  c.  97.) 

Schedule,  inventory  or  catalogue  of  any  lands,  hereditaments  or  heritable  subjects, 
or  of  any  furniture,  fixtures  or  other  goods  or  effects,  or  containing  the  terms 
and  conditions  of  any  proposed  sale,  lease  or  tack,  or  the  conditions  and  regu- 
lations for  the  cultivation  or  management  of  any  farm  lands  or  other  property 
leased  or  agreed  to  be  leased,  or  containing  any  other  matter  or  matters  of 
contract  or  stipulation  whatsoever,  which  shall  be  referred  to  in  or  by  and  be 
intended  to  be  used  or  given  in  evidence  as  part  of  or  as  material  to  any  agree- 
ment, lease,  tack,  bond,  deed  or  other  instrument  charged  with  any  duty,  but 
which  shall  be  separate  and  distinct  from  and  not  indorsed  on  or  annexed  (i) 
to  such  agreement,  lease,  tack,  bond,  deed  or  other  instrument: 


Where  any  such  schedule,  inventory  or  catalogue  shall  A 
be  so  referred  to  in  or  by  any  such  agreement,  lease,   | 
tack,  bond,  deed  or  other  instrument  chargeable  with  V  ^ 
any  stamp  duty  not  exceeding  10s.,  exclusive  oj^ pro-  \  t; 
gressive  duty  .         .         .         .         .         .         .         .  ) 

And  where  any  such  schedule,  inventory  or  catalogue  shall  be  re- 
ferred to,  in  or  by  any  such  lease,  tack,  bond,  deed,  or  such  other 
instrument  as  aforesaid,  chargeable  with  any  stamp  duty  exceed- 


The  same  duty  {exclusive 
of  progressive  duty)  as 
shall  be  so  chargeable  on 
uch  agreement,  lease, 
tack,  bond,  deed  or  other 
instrument. 


nig  lOs.,  exclusive  of  progressive  duty 


£ 
0 


s. 
10 


d. 
0 


And  if  in  any  of  the  said  cases  such  schedule,  inventory 
or  catalogue  shall  contain  2,160  words  or  upwards, 
then  for  every  entire  quantity  of  1,080  words  con- 
tained therein  over  and  above  the  first  1,080  words  . 


A  further  proi^ress/t'ednty 
of  the  same  amount  as 
the  duty  hereinbefore 
charged  thereon  respec- 
tively. 


(?/)  If  merely  referred  to  ;  vide  supra, 
tit.  "  Schedule." 

(z)  As  in  the  case  of  agreements,  ante, 
956  ;  duplicates  and  counterparts,  ante, 
962  ;  Schedule,  supra. 


(a)  An  instrument  not  duly  staniped,  but 
referred  to  in  a  subsequent  one,  cannot  be 
looked  at,  to  construe  or  affect  the  latter; 
Parmiter  v.  Parmiter,  30  L.  J.,  Chan.  508. 

(i)   If  indorsed  or  annexed;  vide  supra. 
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{Under  17  Sf  18  Vkt.  c.  83.)  Ch.  XXVIII. 

Licence  to  demise  copyhold  lands,  tenements  or  hereditaments,  or  the  memo-  on  Licence  to 
randum  thereof  if  granted  out  of  court,  and  the  copy  of  court  roll  of  any  such  demise  Copy- 
licence  if  granted  in  court :  holds. 

Where  the  clear  yearly  value  of  the  estate  to  be  de-  y  rea-eltayef^.^/remeqU 
mised  shall  be  expressed  in  such  licence  and  shall  not  /  to  such  yearly  value,  un- 
exceed  75/ J  ^"  '*'<=  f  ^^  of  the  13  &  u 

Vict.  c.  97. 

And  in  all  other  cases  .         .         .         .  .         .         .         .      £0  10     0 

{Under  13  ^  14  Vict.  c.  97.) 

Memorial  to  be  registered  pursuant  to  any  act  of  parliament,  made  or  to  be  made  On  Memorials  to 
for  the  public  registering  of  deeds  and  conveyances  in  England  or  Ireland^  be  registered ,  &c. 
(that  is  to  say,) 

For  every  piece  of  vellum,  parchment  or  paper  upoa  which  any  £  s.  d. 
such  memorial  shall  be  written  .         .         .         .         .         .         .026 

{Under  16  ^  17  Vict.  c.  59.) 

Heceipt  or  Discharge  given  for  or  upon  the  payment  of  money 

amounting  to  21,  or  upwards 0     0     1 
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PRECEDENTS— AGREEMENTS  FOR  LEASES.  967 


Sect.  1. — Agreement  for  a  Lease  (a),  usual  Form,  speclfijiiig  the  Covenants  and     Chap.  XXIX. 

Conditions  to  be  itiserted.  Sect.  1. 

]Memorandum  of  Agreement  made  the day  of ,  18—,  Between  A.  B.  Date  and  Parties. 

of ,  in  the  county  of  [Esq.],  of  the  one  part,  and  C.  D.  of ,   in  the 

[same]  county  [farmer],  of  the  other  part ;  Witnesseth,  that  the  said  A.  B.,  for  Testatum, 
tlic  considerations  hereinafter  mentioned,  agrees  to  grant,  seal  and  e.\ecute  unto  the  stamp  (6). 
said  C.  D.  a  lease  of  All  [state  parcels  (c),  and  general  words  {d),  and  any  excejy-  Parcels,  s.c. 
t ions  or  reservations  (e)^,  To  hold  the  same  unto  the  said  C.  D.,  liis  executors,  Habendum. 

administrators  and  assigns,  from  the daj-  of ["  now  last  past,"  or  "  next," 

or  "  in  the  year  18 — "]   for  the  term  of years  [and  three  quarters  of  another 

year,  wantins:  days]  :   At  and  under  the   vearlv  rent  of  £ sterlins,  to  Reddendum. 

be  made  payable  quarter)}',  on  the  four  most  usual  days  of  payment  of  rent  in  the 
year,  without  any  deductions  (except  for  property  tax),  the  first  of  such  quarterly 
payments  to  be  made  on  the  day  of next  :  And  under  and  subject  to  Lessee's  Cove- 
covenants  by  and  on  the  part  of  the  said  C.  D.,  his  executors,  administrators  and  °^"'^- 
assigns  [here  state  concisely  the  covenants  as  agreed  on,  ex.  gr.],  to  paj-  the  said  To  pay  Rent; 
rent  in  manner  aforesaid,  [also  to  pay  lawful  interest  on  any  of  the  said  rent  when  in  jaxe^^*^*  ^^ 
arrear  for  more  than  one  calendar  month,  calculated  from  the  day  it  became  due  to 
the  time  of  payment  (/")];  also  to  pay  the  land  tax,  sewers  rates,   and  all  other 
taxes,  rates,   assessments  and  impositions  whatsoever;  also  to  keep  the  said  pre-  To  repair, 
niises  in  good  tenantable  repair,  order  and  condition  {damage  ly  fire  and  tempest 
only  excepted)  ;  to  paint  all  the  outside  wood  and  iron-work  of  or  belonging  to  the  To  paint  Outside, 
said  premises  twice  over  in  good  oil  colour  and  in  a  workmanlike  manner  in  every 
[three]  years  of  the  said  term,  and  the  inside  wood  and  iron-work  in  like  manner  And  Inside, 
in  every  [sixth]  year  of  the  said  term  :  and  at  the  end  or  determination  of  the  said  To  leave  in 
term  to  leave  the  premises  in  good  and  tenantable  repair,  [reasonable  use  and  wear  ^^P^'"^- 
thereof,  and  damage  by  fire  and  tempest  in  the  meantime  only  excepted]  :  The  said  Povrer  to  Lessor 
A.  B,  to  have  liberty  to  enter  and  view  the  said  premises  [twice  or  oftener]  in  every  Rep"a\rs ^"nd^"^'^ 
year  of  the  said  term,  and  to  give  or  leave  notice  in  writing  thereon  to  repair  ail  leave  notice  of 
defects  and  wants  of  reparation  therein  specified,  within  three  calendar  months  then   I'efects. 
next  following:  the  said  C.  D.,  his  executors,  administrators  and  assigns  to  do  all  Lessee  to  repair 
repairs  pursuant  to  any  such  notice,  within  such  three  calendar  months:  The  said  ^'^'^°^  i"S>- 
C.  D.,  his  executors,  administrators  and  assigns  not  to  convert  the  premises  into  a  Pi'emises  not  to 
shop,  or  use  the  same  for  carrying  on  therein  any  trade  or  business  whatever  (^)  :  into  a  Shop,  or 
nor  to  assign  [or  under-let  (^)]   the  premises  or  any  part  thereof  without  first  used  for  any 
obtaining  on  each  occasiou  the  licence  in  writing  of  the  said  A.  B.,  his  [heirs,  or  ^gsf  ^  ""^  ^"^^' 
executors,  administrators]   or  assigns:    The  said   lease  also  to  contain  the  usual  xot  to  assign 
qualified  covenant  on  the  part  of  the  said  A.  B.  for  quiet  enjoyment.     Also  a  pro-   [or  underie't) 

vi^o  for  re-entry  on  nonpayment  of  any  of  the  rent  for  (/)  days,  (although  no  ^'^hou'  Licence. 

formal  demand  thereof  shall  have  been  made(^)  )  ;  or  in  case  the  said  C.  D.,  his  Lel^oTfor 'quiet 
executors,  administrators  or  assigns  shall  become  bankrupt,  or  on  breach  of  any  of  enjoyment, 
the  covenants  to  be  contained  in  the  lease  on  the  lessee's  part  [which  shall  cause  Proviso  for  re- 
damage  or  injury  to  the  reversion  to  the  extent  of  £ (/)  or  more].     Also  a  pro-  ^"'"'J'; 

viso  enabling  [either  party]  to  determine  the  lease  at  the  end  of  the  first  seven  or  J^^min'ine'^reVni 
fourteen  years  of  the  term  upon  giving  six  mouths'  previous  notice  in  writing  in  at  end  of  first 
that  behalf,  and  upon  navment  bv  the  said  C.  D..  his  executors,  administrators  or  Seven  or  Four- 
assigns  (if  such  notice  be  given  by  him  or  them)  ot  all  arrears  of  rent  to  the  end  of 
such  notice,  and  then  quitting  possession  of  the  said  premises.     And  the  said  C.  D. 

{a)  This  form  is  taken  (with  variations)  (/)  See  post,  977. 

from  those  in  Pinero  v.  Judson,  6  Bing.  206,  {g)  Or  specify  the  particular  trades,  &c. 

and  Anderson  v.  The  Midland  Railway  Co.,  objected  to,  as  in  the  next  form. 

SO  L.  J.,  Q.  B.  94.  (h)  Ante,  528  (h). 

(I/)  If  the  agreed  term  does  not  exceed  (/)  Fifteen  or  twenty  days,  but  if  a  cove- 
seven  years,  tlie  agreement  will  require  the  nant  to  pay  interest  on  rent  when  in  arrear 
same  stamp  as  a  lease  ;  ante,  955.  But  if  for  more  than  a  calendar  month  be  inserted, 
it  exceed  seven  years  a  mere  agreement  as  above  suggested,  here  say,  thirty- one 
stamp  (6(f.)   is   sufficient  ;  ante,  955.     As  days  or  fortj'  days. 

howeverihe  concluding  clause  of  this  agree-  {k)  Ante,  280  (A)  ;  828  («) ;  or  say  (the 

nient  creates  an  intermediate  demise  (ante,  same  being  lawfully  demanded  on  any  of  the 

145),  a  lease  stamp  may  also  be  necessary,  said  days  or  at  any  time  afterwards,  and  not 

unless  that  clause  be  omitted.  paid  when  demanded). 

(c)  See  post,  968,  970,  974,  978,  95-3.  (/)  Half  a  year's  rent  (or  more  or  less  as 

(d)  See  post,  968,  973,  983.  may  be  agreed  on). 

(e)  See  post,  974,  984,  989,  990. 
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Chap.  XXIX. 
Sect.  1. 

Afireenient  l>y 
Tuiiant  to  accept 
fcucli  l.cabe. 

And  eM'cutc  a 

Counterpart. 

And  to  i)ay  Kx- 

jj^nses  [ill). 

This  Contract  not 

to  operate  as  a 

Lcase(n). 

Jntermediate 
Demise  (o). 


hereby  agrees  to  accept  and  take  the  said  lease  of  the  said  premises  upon  the  terms 
aforesaid,  and  to  execute  a  counterpart  tliereof  immediately  upon  the  execution  of 
the  said  lease,  and  to  pay  [all  or  one  moiety  of]  the  expense  of  preparing  and  exe- 
cuting the  said  lease  and  counterpart  (in).  The  title  of  the  said  A.  B.  to  grant  such 
lease  is  hereby  admitted,  and  no  evidence  thereof  is  to  be  recjuired.  And  it  is 
hereby  agreed  that  these  presents  shall  operate  as  an  agreement  only,  and  not  as 
an  actual  demise  (n) ;  But  that,  until  a  lease  siiall  be  executed  as  aforesaid,  the  rent, 
covenants  and  agreements  agreed  to  be  therein  reserved  and  contained  shall  be 
paid,  observed  and  performed,  and  the  several  rights  and  remedies  shall  be  enforced, 
in  the  same  manner  as  if  the  same  had  been  actually  executed  (o).  As  witness 
the  hands  (»)  of  the  said  parties. 

(Signed)  A.  B. 
Witness,  C.  D. 

E.  F.,  of . 


Date  and 
Parties. 
Stamp  (r). 
Testatum. 
Parcels. 
General  Words. 

Fixtures. 

Habendum. 
Reddendum. 


Covenants  by 
Lessee. 

To  pay  Rent. 

And  Interest  on 
Arrears. 

Rates  and  Taxes. 
To  paint,  &c. 


To  repair. 

Cesser  of  Rent  in 
case  of  Fire  until, 
&c. 


Sect.  2. — Agreement  amounting  to  an  Under-lease  (y).     In  case  of  Fire,  Lessor  to 

rebuild,  and  Kent  to  he  suspended. 

Memorandum  of  Agreement  made  the  day  of  ,  18 — ,  Between 

A.  B.  of  [&c.  Esquire]  of  the  one  part,  and  C.  D.  of  [&c.  tailor]  of  the  other  part; 
WITNESSETH,  that  the  said  A.  B.  agrees  to  let,  and  the  said  C.  D.  agrees  to  take, 
All  [^describe  parcels,  ex.  gr.,  that  messuage  or  dwelling-house  situate  and  being 
No.  22,  Harp  Lane,  GreatTower  Street,  in  the  city  of  London],  With  the  actual 
and  reputed  rights,  members,  easements  and  appurtenances  (s) ;  And  the  use  of  the 
fixtures  belonging  to  the  said  A.  B.  now  or  at  any  time  hereafter  during  the  said 
term  in  or  upon  the  said  premises  [the  principal  articles  whereof  are  mentioned  in 

the  schedule  hereunder  written]  ;  For  the  term  of years  from  the day  of 

last  past  (t)  ;  At  and  under  the  clear  yearly  rent  of  £ sterling,  payable 

by  equal  quarterly  payments,  on  the  four  most  usual  quarter  days  for  the  payment 

of  rent,  the  first  of  such  quarterly  payments  to  be  made  on  the day  of 

next.  And  the  said  C.  D.  hereby  agrees  to  pay  the  said  rent  at  the  times  and  in 
manner  hereinbefore  mentioned,  [also  lawful  interest  on  any  of  the  rent  when  in 
arrear  for  more  than  one  calendar  month,  cakulated  from  the  day  it  became  due  to 
the  time  of  payment  (u)] :  Also,  to  pay  land  tax,  sewers  rates,  and  all  other  rates, 
taxes  and  impositions  of  every  description  in  respect  of  the  said  premises  during  the 
said  tenancy  (landlord's  property  tax  only  excepted)  ;  Also,  to  paint,  paper  and 
whitewash  the  said  premises  when,  where  and  as  often  as  shall  be  reasonably  neces- 
sary, and  to  keep  the  said  premises  in  good  tenantable  repair,  order  and  condition 
(damage  by  fire  excepted);  But  if  such  premises  or  any  part  thereof  shall  be 
detroyed  or  damaged  by  fire,  in  that  case  the  said  C.  D.  shall  not  be  liable  to  pay 
any  rent  whatever  (except  arrears  previously  due)  until  the  said  A.  B.,  his  exe- 
cutors, administrators  or  assigns  shall  have  caused  such  premises  to  be  repaired  or 
rebuilt,  as  the  case  may  require;  and  then  only  a  fair  and  just  proportion  of  the 
rent  during  such  repairs  or  rebuilding,  the  amount  thereof  to  be  settled  by  mutual 
consent,  or  by  an  arbitrator  to  be  mutually  agreed  on,  or  to  be  appointed  pursuant 
to  The  Common  Law  Procedure  Act,  1854,  and  to  be  paid  one  week  next  after  the 
amount  thereof  shall  be  so  settled  as  aforesaid  (^■) :  The  costs  of  any  such  reference 


(to)  Ante,  137. 

(n)  This  would  prevent  the  instrument 
from  being  construed  to  be  an  actual  de- 
mise or  lease  ;  Perring  v.  Brook,  1  Moo.  & 
R.  510  ;  7  C.  &  P.  360  ;  provided  the  con- 
cluding clause  be  omitted  ;  ante,  145. 

(o)  These  words  create  an  intermediate 
demise  at  a  fixed  rent,  for  which  a  distress 
may  be  made  ;  Pinero  v.  Judson,  6  Biug. 
206  ;  Anderson  v.  The  Midland  Railway  Co., 
30  L.  J.,  Q.  B.  94;  ante,  145.  Perhaps 
this  clause  renders  a  lease  stamp  neces- 
sary; supra  (t?);  and  therefore  should  be 
omitted. 

(p)  Not  "and  seals,"  for  that  would 
affect  the  stamp. 

(q)  This  form  was  taken  partly  from 
that  in  Furnival  v.  Grove,  8  C.  B.,  N.  S. 
497. 

(r)  A  lease  stamp  is  necessary  ;  ante,  957. 

(i)  Here  state  any  exceptions  or  reserva- 


tions ;  post,  974,  984,  989,  990. 

(t)  Or  say   "from   the  day  of  

[last  or  next],  from  year  to  year:"   or  say, 

"  from  the day  of ,  186    ,  for  one 

year  certain,  and  so  on  from  year  to  year." 
But  in  the  latter  case  it  will  operate  as  a 
lease  for  two  years  at  the  least;  ante,  289. 

(k)  See  form  of  such  covenant ;  post, 
977. 

(,r)  This  will  effectually  prevent  any  ac- 
tion being  brought  before  the  amount  has 
been  so  ascertained;  Avery  v.  Scott,  8  Exch. 
487  ;  5  H.  L.  Ca.  81 1 ;  Giles  v.  Spencer,  3 
C.  B.,  N.  S.  244;  Lady  Emily  Foley  v. 
Fletcher,  3  H.  &  N.  769.  Without  such 
a  stipulation  the  landlord  might  sue  for 
all  die  rent,  and  leave  the  tenant  to  pay 
into  court  a  sufficient  sum  at  his  peril  ; 
Bennett  v.  Ireland,  E.,  B.  &  E.  326  ;  28 
L.  J.,  Q.  B.  48. 
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and  award  to  be  in  the  discretion  of  the  arbitrator  Cy),  who  shall  direct  by  whom    Chap.  XXIX. 

and  to  whom  the  same  shall  be  paid,  and  shall  in  other  respects  have  all  the  usual         Sect.  2. 

iiowers  of  an  arbitrator,  and  whose  award  and  decision  shall  be  final.     The  said   .     '.    T     ;    IT^ 
J.     .^  '  •,  .     1  •    1  1  •  1  ■  ,    Against  noisome 

C.  D.  not  to  carry  on  or  permit  to  be  carried  on  upon  the  said  premises  or  any  part  and  offensive 

thereof  [^here  specify  any  trades  or  businesises  that  may  be  particularly  objected  Trades. 
to,  ex.  gr.,  the  trades  of  a  butcher,  slaughterman,  tallow  chandler,  melter  of  tallow, 
soap-maker,  tobacco-pipe  maker,  currier,  smith,  sugar  baker,  fellmonger,  dyer,  dis- 
tiller, farrier,  blacksmith,  common  brewer,  coppersmith,  working  brazier,  pewterer, 
tin-plate  worker,  cooper,  tripe-boiler,  tripe-seller,  coal-shed  or  vendor  of  coals,  beater 
of  flax,  auctioneer,  victualler,  vintner,  tavern-keeper,  vendor  of  malt  liquor,  or  coffee- 
house-keeper (z),  or  any  of  them,  or]  any  [other]  noisome,  noxious  or  offensive  trade 
or  business  whatsoever ;  nor  to  do  or  suffer  or  omit  any  act  or  thing  whatsoever  Not  to  avoid 
whereby  or  in  consequence  whereof  the  lease  under  which  the  said  premises  are  ""g'"^'  Lease. 

now  held,  bearing  date  the day  of ,  18 — ,  and  made  or  expressed  to  be 

made  between  E.  F.  therein  described  of  the  one  part,  and  the  said  A.  B.  of  the 

other  part,  may  be  forfeited  or  vacated  or  become  void  or  voidable:  And  the  said  To  sur^nder  at 

C.  D.,  at  the  end  of  the  said  tenancy,  to  leave,  surrender  and  deliver  up  to  the  said  ^"   °     ^^^' 

A.  B.,  his  executors,  administrators  or  assigns  all  the  said  premises,  together  with 

all  the  fixtures  which  now  are,  or  which  at  any  time  hereafter  during  the  said  with  Fixtures. 

tenancy  may  be  fixed  or  set  up  by  the  said  A.  B.,  in  good  plight  and  condition 

(reasonable  fair  wear  and  tear  thereof  and  damage  by  fire  excepted),  ^here  specify  other  Things  to 

anything  specially  agreed  to  be  done  by  the  tenant  on  the  expiration  of  the  tenancy,  ^^^°^I^^^q{ 

ex.  gr.,  the  partitions  dividing  the  attic  storey  into  four  rooms,  and  the  raised  floor  xerm. 

taken  down  by  the  said  C.  D.,  to  be  refixed  and  made  good  in  a  proper  and  work- 


manlike manner  at  or  before  the  end  of  the  tenancy 
a  proviso  for  re-entry  in  the  usual  form,  post,  978. 


Provided  always  \here  insert  Proviso  for 
{If  the  landlord  is  to  do  any  R^-^n'^y- 


^j,.^^u,uju.,^-^,..,y  w.  ...^  „.o„^.^„,„.,  ^.^„.,  „.^.j      .^j  ....  .^.™..^„  .„  -^  ^^  Certain  Repairs 

repairs  or  alterations  here  specify   them,  ex.  gr.\     Ihe   said  A.  B.  sliali  within  to  be  forthwith 
[twenty-eight]  days  from  the  date  of  this  agreement,  make  good  and  support  the  done  by  Land- 
floor  of  the  warehouse  of  the  said  premises,  and  repair  and  make  good  the  frame  and  '°'^^' 
glass  of  the  skylight,  and  fix  the  present  partition  of  the  same  warehouse,  or  as  the 
same  maybe  agreed  on  (a),  otherwise  the  said  C.  D.  shall  be  entitled,  within  [seven]  Otherwise,  &c. 
days  after  the  expiration  of  the  said  [twenty-eight]  days,  to  quit  possession  of  thesaid 
demised  premises,  and  determine  and  make  void  these  presents  by  a  notice  in  writing 
signed  by  him,  and  delivered  to  the  said  A.  B.,  or  left  for  him  at  [state  his  place  of 
residence]  aforesaid,  without  paying  any  rent  or  other  compensation  in  respect 
thereof.     As  witness  the  hands  (&)  of  the  said  parties. 

Witness,  (Signed)  A.  B. 

J.  K.,  of[&c.]  C.D. 

The  [first]  schedule  referred  to  in  the  above  written  agreement.     [Here  specify 
the  fixtures.^ 

The  [second]  schedule  referred  to  in  the  above  written  agreement.   [Here  specify 
the  repairs  agreed  to  be  done.  ] 

Witness,  (Signed)  A.  B. 

J.  K.  C.  D. 


Sect.  3. — Concise  Agreement  for  letting  a  Furnished  House. 

Memorandum  of  Agreement  made  the  day  of ,  18 — ,  Between 

A.  B.  of  &c.  [gent.]  of  the  one  part,  and  C.  D.  of  &c.  [esquire]  of  the  other  part;  stamp (c). 

{y)  With  a  view  to  costs,  &c.,  the  arbi-  (6)   If  the   term  exceed  three  years  from 

trator  should,  at  the  commencement  of  the  the  making  of  the  contract,  ex.  gr.,  if  it  be 

inquiry,    ascertain    how   much    the   tenant  for  three  years  from  a   subsequent  day,  or 

offered  to  pay ;  and  how  much  the  landlord  the  rent  reserved   during   the  whole  term 

was  willing  to  accept.  does  not  amount  to  two-third  parts  at  least 

(z)  This  list  was  taken  from  one  of  the  of  the  full  improved  value  of  the  demised 

Duke  of  Portland's  leases,  which  are  kept  premises,   the    contract    must    be   by  deed, 

lithographed.  otherwise  it  will  be  void  at  law  as  a  lease  ; 

{a)    If  the    repairs    and   alterations   are  ante,  143.      But  it  will  be  construed  to  be 

numerous, say  "do  all  tlie  repairs, alterations  rather  a  valid  agreement  for  a  lease  than  a 

and  improvements  mentioned  in  the  sche-  void  lease;  RoUaaon  v.  Leon,  7  H.  &  N.  74; 

dule  to  these  presents;"  and  at   the   end  31  L.  J.,  Exch.  96. 

add  a  schedule,  specifying  the  work  to  be  (c)  2s.  6d.     See  24  &  25  Vict.  c.  21  ; 

done,  ante,  958. 
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Chap.  XXIX.   Witnesskth,  that  tlie  said  A.  B.  Iiereby  agrees  to  let  to  tlie  said  C.  D.,  and  the 

Sect.  3.        said  C.  D.  Iiereby  agrees  to  rent  and  take  of  the  said  A.  B.,  All  that  messuage  or 

■  dwelling-liousc  {describe  it,  ex.gr.),  known  as  No.  5,  Cannon  Place,  Brigliton,  in 

the  county  of  Sussex,  with  the  ajipurtenances ;  Together  with  all  and  singular 

the  furniture,  plate,  linen,  china,  goods,  chattels  and  effects  therein  (excp|tt  wearing 

apparel  and  consumable  articles),  the  principal  articles  whereof  are  mentioned  in  the 

schedule  to  these  presents;  For  the  term  of [weeks  or  calendar  months],  to  be 

computed  from  the day  of [instant  or  next]  ;  At  the  rent  of  £ [per 

week  or  calendar  month],  payable  \^state  iclie?i  jxiyable  as  agreed,  ex.  gr.,  on 
Saturday  in  each  week,  or  on  the  fifteenth  day  of  eacli  month,  or  at  the  end  of  the 

said  tenancy,  or  payable  from  month  to  month  in  advance  on  the  day  of  each 

month]  :  The  said  C.  D.  at  the  end  of  his  tenancy  to  leave  the  demised  premises, 
together  with  the  said  furniture,  plate,  linen,  china,  goods,  chattels  and  effects  in  as 
good  state,  condition  and  repair  as  they  now  are,  reasonable  wear  and  tear  and 
damage  by  fire  or  tempest  excepted  :  The  said  A.  B.  agrees  to  pay  all  rates  and 
taxes  of  every  description,  and  to  indemnify  the  said  C.  D.  therefrom  :  The  said 
A.  B.  agrees  to  do  all  necessary  repairs  when  required  during  the  said  tenancy ; 
also  to  indemnify  the  said  C.  D.  against  all  ground  and  other  rent,  charges  and 
incumbrances  (if  any)  affecting  the  said  premises,  and  from  all  distresses,  claims  and 
demands  in  respect  thereof.     As  "witness  the  hands  of  the  said  parties. 

The  Schedule  ahoiie  referred  to.  [Here  specify  the  furniture,  ^c.  Be  par- 
ticular to  mention  every  crack  or  other  defect.  Tlie  following  windows  were  cracked 
at  the  date  of  the  above  agreement,  viz.  \here  specify  each  cracked  ioindoio\ 

Witness,  (Signed)  A.  B, 

E.  F.  of  [&c.]  C.  D. 


Sect.  4. — Concise  Agreement  for  letting  Furnished  Lodgings,  with  Attendance,  Sfc. 

Memorandum  of  Agreement  made  the  day  of ,  18—,  Between 

Stamp (rf).  A.  B.  of  &c.  [carpenter]  of  the  one  part,  and  C.  D.  of  &c.  [gentleman]  of  the 
other  part;  Witnessetii,  that  the  said  A..B.  hereby  agrees  to  let  to  the  said 
C.  D.,  and  the  said  C  D.  hereby  agrees  to  rent  and  take  of  the  said  A.  B.,  All 
those  the  rooms  or  apartments  following,  (that  is  to  say)  [describe  the  rooms,  ex.gr,, 
the  front  parlour,  and  the  back  bed-room  on  the  second  floor,  and  the  small  coal- 
cellar  in  the  front  area,]  being  parts  of  the  house  and  premises  of  the  said  A.  B., 
situate  at aforesaid.  Together  with  all  easements  and  appurtenances  [includ- 
ing gas-light,  which  is  to  be  suy)plied  by  the  said  A.  B.]  ;  And  also,  the  furniture, 
goods,  chattels  and  eflTects  in  the  said  rooms  or  apartments,  [the  principal  articles 
whereof  are  mentioned  in  the  schedule  to  these  presents  (e)].  And  also  such  attend- 
ance as  hereinafter  mentioned  ;  To  hold  from  the  day  of  ,  from  week 

to  week  [or  from  month  to  month],  determinable  by  either  party  upon  giving  to  the 
other  [one  week's  or  one  calendar  month's]  previous  notice  in  writing  to  quit,  end- 
ing on  [any  Saturday,  or  on  the day  of  any  month],  half  such  notice  to  be 

sufficient  if  given  during  the  first  [week  or  month]  ;  At  the  rent  of£ per  week, 

payable  on  [Saturday]  in  each  week  during  the  said  tenancy  ;   [or  at  the  rent  of 

£ per  calendar  month,  payable  on  the day  of  each  month  during  the  said 

tenancy ;]  The  said  C.  D.,  at  the  end  of  his  tenancy,  to  leave  the  said  demised  pre- 
mises, together  with  the  said  furniture,  goods,  chattels  and  effects,  in  as  good  state, 
condition  and  repair  as  they  now  are,  reasonable  wear  and  tear  and  damage  by  fire 
or  tempest  excepted  :  The  said  A.  B.  agrees  to  pay  all  rates  and  taxes  of  every 
description,  and  to  indemnify  the  said  C.  D.  therefrom  :  The  said  A.  B.  agrees  to 
do  all  necessary  repairs  when  required  by  the  said  C.  D.  during  the  said  tenancy ; 
also  to  indemnify  the  said  C.  D.  against  all  ground  and  other  rent  which  is  or  may 
become  due  or  payable  to  any  superior  landlord  of  the  said  premises  during  the  said 
tenancy,  and  from  all  distresses,  claims  and  demands  in  respect  thereof:  The  said 
A.  B.  also  agrees  to  find  and  provide  the  said  C.  D.,  during  the  said  tenancy,  with 
the  attendance  of  a  respectable  female  servant,  and  with  all  other  necessary  and 
proper  attendance,  including  cooking  and  boot  and  shoe  cleaning;  also  to  find  and 
provide  him  with  proper  and  sufficient  plate,  linen,  china,  knives,  silver  or  electro- 
plated forks  and  spoons,  and  other  necessary  household  things,  to  enable  him  to 

(rf)  Furnished  apartments  do  not  consti-       the  proper  stamp,  see  ante,  958  (n). 
tute  a  furnished  house  within  the  meaning  (e)  The  schedule   of  furniture,  &c.   may 

of  24  &  25  Vict.  c.  21;   ante,  9.58.      As  to       be  omitted,  if  preferred. 
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rpsklc  comfortably  in  the  said  rooms  or  apartments  during  the  said  tenancy:  The 
gaid  A.  B.  not  to  smoke  or  to  permit  any  smoking  in  any  part  of  the  said  house  during 
the  said  tenancy :  The  said  A.  B.  not  to  do  or  suffer  to  be  done  anything  iu  the 
said  house  of  a  noisy,  noxious  or  offensive  nature  during  the  said  tenancy,  espe- 
cially after  any  complaint  thereof  shall  have  been  made  by  the  said  C.  D. :  Pro- 
vided ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  if  at  any  time  during 
the  said  tenancy  the  said  C.  D.  shall  be  annoyed,  vexed  or  disturbed  by  any 
smoking  in  the  said  house,  or  by  anything  of  a  noisy,  noxious  or  offensive  nature, 
contrary  to  the  stipulations  in  that  behalf  above  contained;  or  if  the  said  C.  D.  shall 
find  or  discover  anything  that  may  at  all  lead  him  to  suspect  that  there  is  any  em- 
barrassment on  the  part  of  the  said  A.  B.  {/),  or  any  danger  of  a  distress  for  rent, 
rates  or  taxes,  or  of  an  execution  against  the  goods  of  the  said  A.  B.,  then  and  in 
any  such  case  it  shall  be  lawful  for  the  said  C.  D.  by  notice  in  writing  forthwith  to 
determine  the  tenancj'^  hereby  created,  and  to  quit  possession  of  the  said  rooms  or 
apartments  without  giving  any  previous  notice  to  quit,  anything  hereinbefore  con- 
tained to  the  contrarj'^  in  anywise  notwithstanding;  and  thereupon  the  said  CD. 
shall  be  liable  to  pay  rent  pro  rata  to  the  time  of  quitting.  As  witness  the  hands 
of  the  said  parties. 

The  Schedule  above  referred  to.  [Here  specify  tlie  furniture,  S^c.  Be  par- 
ticular to  mention  every  crack  or  other  defect,  also  to  mention  the  cracked 
windoicsJ] 


Chap.  XXIX. 

Sect.  4. 


Sect.  .5. — Agreement  for  Under-lease  of  a  Shop  and  Rooms  unfurnished,  but  with 
the  Fixtures  therein — Upon  a  Tenancy  from  Year  to  Year — The  Lessor  to  pay 
all  Hates  and  Taxes — With  a  Proviso  that  the  Lessor  shall  not  sue  or  distrain 
far  the  Rent  until  after  he  has  paid  his  oivn  Rent  and  produced  the  Receipt  (g). 


An  Agreement  made  and  entered  into  this 


day  of  ■ 


18 — .Between   Date  and  Parties. 


Reddendum. 


Lessor  to  pay  all 
Rates  and  Taxes. 


A.  B.  of  [&c.]  of  the  one  part,  and  C.  D.  of  [&c]  of  the  other  part;  Witnesseth  Testatum. 

that  the  said  A.  B.  hereby  agrees  to  let  to  the  said  C.  D.,  and  the  said  C.  D.  agrees 

to  take  of  the  said  A.  B.  the  shop  and  rooms  or  apartments  following,  that  is  to  say, 

[two  rooms  on  the  ground  floor,  and  the  shop  at  the  back  or  rear  thereof,  and  also  Parcels. 

two  rooms  on  the  second  floor,  and  the  back  kitchen  and  small  coal-cellar,  with  the 

use  of  the  yard  and  other  conveniences,  and  the  appurtenances  thereto  belonging,  and 

also  the  fixtures  in  the  said  shop  and  rooms,]  being  part  of  a  house  and  premises  situate  Fixtures. 

and  being  [No.  67,  Seymour  Street,  Euston  Square  aforesaid],  now  in  the  occupation 

of  the  said  A.  B.,  To  hold  the  same  unto  the  said  C.  D.,  his  executors,  adminis-  Habendum. 

trators  and  assigns,  from  the day  of [instant,  or  last,  or  next],  from  year 

to  year  (h)  ;  At  and  under  the  yearly  rent  of  £ sterling,  payable  quarterly,  by 

even  and  equal  portions,  on  the  usual  quarterly  days  for  payment  of  rent,  the  first 

quarterly  payment  to  be  made  on  the day  of next ;  And  the  said  A.  B. 

doth  hereby  agree  to  pay  and  discharge  all  rates,  taxes,  duties,  assessments,  charges 

and  impositions  whatsoever,  parliamentary,  parochial  or  otherwise,  which  now  are 

or  shall  at  any  time  during  the  continuance  of  the  said  tenancy  be  assessed,  rated, 

taxed,  charged  or  imposed  upon  the  said  premises,  or  upon  the  tenant  or  occupier 

in  respect  thereof:  And  it  is  further  agreed  by  and  between  the  said  parties  hereto,  Repairs. 

that  when  the  said  C.  D.  shall  quit  the  said  premises  he  shall  leave  them  in  as  good 

state,  condition  and  repair  as  they  now  are,  reasonable  wear  and  tear  and  damage 

by  fire  and  tempest  only  excepted:  Provided  always,  and  it  is  lastly  agreed  by  Proviso  against 

and  between  the  said  parties  hereto,  that  no  action,  distress  or  other  proceeding  Landlord."^"'"^ 

shall  be  commenced  or  prosecuted  by  or  on  behalf  of  the  said  A.  B.,  his  executors, 

administrators  or  assigns,  in  respect  of  the  nonpayment  of  the  rent  hereby  reserved, 

unless  and  until  the  said  A.  B.,  his  executors,  administrators  or  assigns  shall  have 

paid  the  rent  due  from  him  or  them  to  the  landlord  or  landlady  of  the  said  house  and 

premises  [No.  67,  Seymour  Street  aforesaid],  and  shall  have  produced  and  shown  to 


(/)  See  ante.  290  (p). 

(g)  This  form  is  taken  (with  variations) 
from  that  used  in  Giles  v.  Speiicer,  .3  C.  B., 
N.  S.  244,  where  it  was  held  that  the  con- 
cluding proviso  was  eifectual  to  prevent  a 
distress  until  the  condition  therein  con- 
tained had  been  complied  with.  There  the 
agreement  was  "  for  the  term  of  one  whole 
year,  and  so  on  from  year  to  year;"  but 


that  would  operate  as  a  lease  for  two  years 
at  the  least ;  ante,  289.  This  agreement 
requires  a  lease  stamp  ;  ante,  955. 

(h)  This  tenancy  may  be  determined  by 
the  usual  notice  to  quit  at  the  end  of  the 
first  or  any  subsequent  year  thereof;  but  a 
demise  "  for  one  year  certain,  and  so  on 
from  year  to  year,"  is  a  demise  for  two  years 
at  the  least ;  ante,  289. 
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Chap.  XXIX.   the  said  C.  D.,  his  executors,  administrators  or  assigns,  the  receipt  or  receipts  for  such 
Sect.  5.         rent.    As  -nixNESS  tlie  hands  of  the  said  parties. 

Witness,  (Signed)     A.  B. 


E.  F.  of[&c.] 


CD. 


Date  and  Parties. 

Testatum. 

Parcels. 


Machinery,  &c. 

Habendum. 
Reddendum. 
Rates  and  Taxes. 


Lease  and  Coun- 
terpart to  be 
prepared— Costs 
thereof. 


Title  of  Lessor 
admitted. 

Intermediate 
Demise. 


Sect.  6. — Agreement  for  Under-lease  of  a  Mill,  Sfc.  for  Three  Years  from  Lady- 
day  next ;  loith  an  inteinnediate  Tenancy  till  that  Day  (i). 

Articles  of  Agreement  made  the  day  of ,  18 — ,  Between  A.  B.of 

[&c.]  of  the  one  part,  and  C.  D.  of  r&c]  of  the  other  part,  Witnesseth,  that  it 
is  herehy  mutually  agreed  between  the  said  parties  as  follows,  that  is  to  say,  The 
said  A.  B.  agrees  to  let,  and  the  said  C.  D.  agrees  to  take,  the  wood-mill  situate  at 

F.,  in  the  county  of ,  with  the  house  and  about acres  of  land  adjoining  or 

near  thereto,  and  therewith  usually  occupied  and  enjoyed;  and  the  actual  and 
reputed  rights,  members,  easements  and  appurtenances  :  Together  with  all  the  ma- 
chinery and  utensils  therein  contained  [the  principal  articles  whereof  are  mentioned 
in  the  schedule  hereunder  written]  :   For  the  term  of  three  years  from  Lady-day 

next,  At  the  rent  of  £ per  annum,  payable  by  equal  quarterly  instalments  on 

the  usual  quarter  days :  The  said  C.  D.  to  pay  all  rates  and  taxes  of  every  descrip- 
tion, and  for  gas,  water  and  insurance  against  fire  on  the  said  mill,  house,  machinery 
and  utensils  to  the  full  value  thereof  [^or  to  two-thirds,  or  three-fourths  of  the  value 
thereof,  as  may  be  agreed  on\  A  lease  and  counterpart,  containing  the  above  and 
all  other  usual  covenants,  provisoes  and  conditions,  to  be  prepared  and  executed  as 
soon  as  possible  at  the  expense  of  the  said  C.  D.  ( /)  [and  with  the  permission  of 
Mr.  J.  H.,  the  superior  landlord  of  the  said  mill,  to  be  obtained  by  the  said  A.  B.]. 
The  title  of  the  said  A.  B.  to  gi-ant  such  lease  is  hereby  admitted,  and  no  evidence 
thereof  is  to  be  required.  [The  said  A.  B.  also  agrees  to  let,  and  the  said  C.  D,  to 
take,  the  said  mill,  house  and  premises,  machinery  and  utensils,  from  this  date  up 
to  Lady-day  next,  on  the  same  terms  and  conditions  and  at  the  same  rate  of  rent  as 

above  mentioned  [or  at  the  rent  of  £ for  the  said  intermediate  period].     [^Here 

state  any  other  special  stipulations  as  mutually  agreed  on.]  As  witness  the 
hands  of  the  said  parties. 

The  Shedule  above  referred  to.     [^Here- describe  the  machinery  and  utensils.'\ 
Witness,  (Signed)     A.  B. 

E.  F.  of  [&c.]  C.  D. 


Sect.  1 .  —  Agreement  for  an  Under-lease  for  Twenty-one  Years,  determinable,  ^'c. ; 
Covenants  as  in  Ground  Lease;  Lessee  to  have  the  Option  of  purchasing 
within  Tioo  Years  on  certain  Terms  (k). 

Heads  of  proposed  lease  from  A.  B.  to  C.  D.,  of  No.  24,  Clifton  Gardens,  Maida 
Hill,  Paddington,  in  the  county  of  Middlesex,  with  the  actual  and  reputed  rights, 
members,  easements  and  appurtenances  (except[here  state  any  exception  or  reserva' 
tiontothe  landlord  (I )]):  Term  twenty-one  years  from  the  29th  September,  186 — , 
determinable  by  [either  party]  at  the  end  of  the  first  seven  or  fourteen  years,  upon 
twelve  calendar  months'  previous  notice  in  writing,  and  upon  payment  by  lessee, 
bis  executors,  administrators  or  assigns  (if  such  notice  be  given  by  him  or  them)  of 
all  rent  and  arrears  of  rent  to  the  expiration  of  the  notice,  and  then  giving  up  pos- 
session. Rent  200/.  per  annum  [for  the  first  seven  years,  and  220Z.  per  annum  after- 
wards during  the  remainder  of  the  term],  payable  by  equal  quarterly  payments  on 
the  usual  days,  the  first  payment  to  be  made  on  the  25th  day  of  December  next. 
Rates  and  Taxes.  Lessee  to  pay  the  land-tax  (if  any),  sewers-rates  and  all  other  rates,  taxes  and 
impositions  whatsoever  (except  property  tax).     Covenants  by  lessee  to  perform  and 


Parties. 

Premises. 

Terms. 

Stamp  (m). 


Rent. 


(i)  This  form  is  taken  (with  varia- 
tions) from  that  in  Rollason  v,  Leon,  7  H. 
&  N.  73;  31  L.  J.,  Exch.  96,  where  it  was 
held,  that  as  to  the  term  of  three  years  the 
instrument  operated  at  law  as  a  valid  agree- 
ment for  a  lease,  rather  than  as  a  void  lease 
(questioning  the  authority  of  Stratton  v. 
I'eltit,  16  C.  B.  420  ;  21'  L.  J.,  C.  P.  182); 
and  that  at  all  events  the  latter  part  of  it 
operated  as  an  actual  demise  to  Lady-day 
then  next  ;  and  that  an  action  might  be 
maintained  for  not  giving  immediate  pos- 


session to  the  lessee ;  see  also  Pinero  v.  Jud- 
son,  6  Bing.  206  ;  Anderson  v.  The  Midland 
RaUiuay  Co.,  30  L.  J.,  Q.  B.  94  ;  ante,  145. 

(_;)  Or  as  may  be  otherwise  agreed; 
ante,  137. 

(/f)  This  form  is  taken  (with  variations) 
from  that  in  Tildesley  v.  Clarkson,  31  L.  J., 
Chan.  362. 

(0  Post,  074,  984,  989,  990. 

(w)  The  agreed  term  exceeding  seven 
years,  a  sixpenny  stamp  is  sufficient ;  23 
Vict.  c.  15  ;  ante,  955. 
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obsorve  all  the  covenants  and  conditions  in  the  lease  from  [the  Bishop  of  London 

and  iiis  trustees  to  the  said  A.  B.],  dated  the day  of ,  18 — ,  so  far  as  they 

are  applicable  to  the  premises  herebj'  agreed  to  be  demised,  except  the  covenant  to 
))ay  the  rent  reserved  in  and  by  such  lease  [7tere  state  any  other  exception\  The 
lessor,  at  his  own  expense,  to  furnish  and  complete  the  premises  in  a  proper  and 
workmanlike  manner,  and  to  put  them  into  good  tenantable  repair,  order  and  con- 
dition in  every  respect  fit  for  an  incoming  tenant,  before  the  [loth  day  of  September 
next],  otherwise  the  lessee  to  have  the  option  of  cancelling  this  agreement  on  or 
after  that  day,  and  before  the  [SQth  day  of  September  aforesaid],  upon  giving  notice 
in  writing  under  his  hand  to  the  lessor  or  leaving  such  notice  for  him  at  his  last  known 
place  of  abode,  or  at  No.  24,  Clifton  Gardens  aforesaid.  The  lease  and  a  counter- 
part thereof  to  be  prepared  by  the  lessor's  solicitor  at  the  lessee's  expense  (/n),  and 
to  contain  a  clause  giving  the  lessee,  his  executors,  administrators  and  assigns,  the 
option  of  purchasing  within  two  years  from  "iGlh  September,  186—,  the  then  residue 
of  the  lessor's  term,  for  the  sum  of  3,300Z.  sterling,  and  20/.  per  annum  rent  payable 

by  equal  [half-yearly]  payments  on  the day  of and  the day  of , 

with  power  to  distrain  for  the  same  and  to  dispose  of  such  distress  as  for  rent-service. 
Ujion  any  such  purchase  no  proof  of  the  lessor's  title  is  to  be  required.  Such  lease 
and  counterpart  to  be  executed  and  possession  of  the  premises  given  on  or  before  the 
29th  dav  of  September,  186—. 

Dated  this day  of ,  186—. 

Witness,  (Signed)     A.  B. 

E.  F.  of  [&c.]  C.  D. 


Chap.  XXIX. 
Sect.  7. 

Covenants. 

Lessor  to  com- 
plete Premises 
before  [13th] 
September  next : 
otherwise,  &c. 


Lease  and  Coun- 
terjiart  and  Ex- 
pense thereof. 
Purchasing 
Clause. 


Date. 


Sect.  8. — Concise  Outline  of  Terms /or  letting  a  Farm,  with  reference  to  a 

previous  Lease  {ri). 

Tkrms  for  letting  a  farm  on  Soham  Fen,  containing  \liere  describe  the  land,  ^-c]  ; 
term  twelve  years  and  a  half  from  Lady-day  last;  rent  350/.,  to  be  paid  quarterly;  stamp  (o). 
landlord  to  pay  the  tithe  rent-charge  and  drainage  taxes;  tenant  to  pay  all  other 
rates,  taxes  and  assessments  whatsover  (except  property  tax);  landlord  to  put  build- 
ings, gates  and  posts  in  repair,  and  tenant  afterwards  to  keep  them  in  repair,  being 
allowed  rough  timber;  tenant  to  pay  for  the  muck  and  straw  upon  the  farm  by 
valuation  :  All  the  other  conditions  to  be  the  same  as  in  the  lease  under  which 
J.  H.  B.  now  holds  the  said  farm  :  Landlord  to  allow  tenant  25/.  of  the  first  half-year's 
rent :  [Tenant  to  pay  all  expenses  of  this  agreement  and  of  the  lease  and  counter- 
part (/*).]     We  agree  to  tlie  above  conditions  this day  of ,  18 — . 

(Signed)     Robert  Wright  (/i). 

Agent  to  William  Dunn  Gardner,  esquire. 
John  Collen. 


Sect.  9. — Other  Forms  of  Agreements  for  Leases. 

Agreement  for  the  Lease  of  a  House.  (General  Precedent,) — 1  Crahb,  Conv.  99 
(5tired.). 

Agreement  to  let  a  Furnished  House  or  Apartments. — 1  Crabb,  107. 

Agreement  to  occupy  a  Cottage. — 1  Crabb,  115. 

Agreement  for  the  Lease  of  a  Farm.     (General  Precedent.) — 1  Crabb,  101. 

Agreement  for  lettins?  a  Farm. — 1  Crabb,  102. 

Short  ^Memorandum  of  Demise  of  a  Farm  from  Year  to  Year — Entry  on  Parts  at 
different  Times — Course  of  Husbandry  prescribed — Game  to  Landlord — Tenant  not 
to  underlet — Compensation  for  Improvements. — 4  Jarm.  Byth.  Gil  (3rd  ed.). 

Agreement  for  a  Building  Lease  or  Building  Leases.  (General  Precedent.)— I 
Crabb,  1(J8. 

Asrreement  bv  Lessee  to  demise  Ground  held  by  him  under  the  above  Agreement. 
—1  Crabb,  112'. 

Agreement  to  let  a  Field  for  Building. — 1  Crabb,  114. 


(to)  Or  as  may  be  otherwise  agreed ; 
ante,  137. 

(n)  This  form  is  taken  (with  variations) 
from  CoJlen  v.  Wright,  7  K.  &  B.  .301  ;  8  Id. 
G+7  ;  where  it  was  lield,  that  the  defendant, 
by  his  signature  in  the  above  form,  im- 
pliedly undertook  and  promised  tliat  he  had 
sufficient   authority  from    Mr.  Gardner   to 


make  and  sign  such  a  contract  on  his  be- 
half; and  see  ante,  58. 

(o)  The  stamp  on  such  an  agreement  is 
only  6d.,  the  intended  lease  being  for  more 
than  seven  years;  ante,  955. 

(p)  The  stipulation  as  to  costs  has  been 
added  and  appears  advisable  ;  ante,  137. 
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CiiAP.XXIX. 

Sect.  10. 

Bate  and  Parties. 
Stamp  (r). 
Testatum. 

Parcels— Land. 


Plan. 

Messuage. 
Exceptions. 


Habendum. 
Reddendum. 


Covenants  by 
Lessee  {z). 


Sect.  10. — Concise  Lease  pursuant  to  %  Sf  Q  Vict.  c.  124  {q). 

This  Inoknturr,  made  the day  of ,  18 — ,  in  pursuance  of  an  act  to 

facilitate  the  granting  of  certain  leases,   Between  A.  B.  of ,  in  the  county  of 

[esquire],  of  the  one  part,  and  C.  D.  of  ,  in  the  same  county  [tailor],  of 

tlie  other  part;  Witnesseth,  that  the  said  A.  B.  (s)  Doth  demise  unto  the  said 
C.  D.,  his  executors,  administrators  and  assigns.  All  [Jiere  describe  theparcels  ex. 

(jr.]  :  All  that  piece  of  land  situate  at ,  in  the  parish  of ,  in  the  county 

of ,  containing  [ square  yards,  or acres roods  and perches,  or 

thereabouts],  little  or  more  less,  now  or  late  in  the  occupation  of or  his  under- 
tenants ;  [which  said  piece  of  land  is  delineated  in  the  plan  drawn  in  the  margin  of 
these  presents,  or  hereunto  annexed,  marked  with  tlie  letter  A,  and  with  the  initials 
of  the  said  parties  hereto,  and  therein  edged  with  a  red  colour,  or  say,  and  therein 
coloured  green,  or  as  the  case  may  be  (the  position,  boundaries  and  dimensions 
thereof  appearing  in  the  said  plan)(^)  ] :  Together  with  the  [messuage  or  dwelling, 
house]  and  all  other  erections  and  buildings  on  the  said  land  or  any  part  thereof  (?i): 
Except  (jr)  and  always  reserved  unto  the  said  A.  B.,  his  [heirs," or  executors,  ad- 
ministrators] and  assigns,  and  his  and  their  lessees  and  under-tenants,  free  passao-e 
and  running  of  water  and  soil  coming  or  to  come  from  any  other  lands  or  buildings 
of  the  said  A.  B.,  his  [heirs,  or  executors,  administrators]  or  assigns,  adjoining  or 
near  to  the  premises  hereby  demised,  in  and  through  the  channels,  drains,  sewerslind 

watercourses  belonging  or  to  be  made  thereto  :  From  the day  of [instant 

or  last,  or  next,  or  18—],  for  the  term  of  years  [and  one-half,  or  three- 
quarters  of  another  year,  wanting days]  thence  ensuing:   Yielding  therefor 

during  tlie  said  term  the  rent  of  [stale  the  rent  and  mode  of  payment,  ex.  gr.\ 

£ per  annum  by  equal  [quarterly,  or  half-yearly]  payments  on  the day 

of [the  day  of ,  the day  of  -: — ],  and  the  day  of ,  in  each 

year,  the  first  of  such  payments  to  be  made  on  the day  of next  [and  the 

last  of  such  payments  to  be  made  three  days  before  the  expiration  of  the  said  term, 
instead  of  tlie  day  in  that  behalf  above  mentioned  (3/)] :  And  that  the  said  C.  D. 
covenants  (2)  with  the  said  A.  B.  to  pay  rent<a)  ;  and  to  pay  taxes  [if  so  intended, 
say,  "including  land  tax,  sewers  rates  and  all  other  taxes,  rates,  duties  and  assess- 
ments whatsoever,  except  property  tax"]  ;  and  to  repair ;  and  to  paint  outside  every 
third  year  ;  [or  say,''  and  in  every  three  years  {b)  of  the  said  term  to  paint  all  the  out- 
side wood- work  and  iron-work  belonging  to  the  said  premises,  with  two  coats  of  proper 
oil  colours,  in  a  workmanlike  manner;"]  and  to  paint  and  paper  inside  every  seventh 
year;  [or  say,  "and  in  evei-y  seven  years (c)  of  the  said  term  to  paint  the  inside 
wood,  iron  and  other  works  now  or  usually  painted  with  two  coats  of  proper  oil 
colours  in  a  workmanlike  manner  ;  and  also  repaper  witii  paper,  of  a  quality  as  at 
present,  such  parts  of  the  premises  as  are  now  papered  ;  and  also  wash,  stop,  whiten 
or  colour  sucii  parts  of  the  said  premises  as  are  now  plastered"]  :  and  to  insure  from 
fire  in  the  joint  names  of  the  said  A.  B,  and  the  said  C.  D. ;  to  show  receipts;  and 
to  rebuild  in  case  of  fire :  And  that  the  said  A.  B.  may  enter  and  view  state  of 


(q)  Ante,  937. 

(r)  Ante,  957. 

(s)  If  any  premium  paid,  here  say,  "  In 
consideration  of  the    premium  or   sum   of 

pounds  sterling,  now  paid  to  him  by 

tlie  said  C.  D.  (the  receipt  whereof  is 
hereby  acknowledged),  and  of  the  rent  and 
lessee'.s  covenants  hereinafter  reserved  and 
contained."      See  post,  976 (m). 

(t)  A  map  or  plan  is  not  so  necessary  in 
a  lease  as  in  a  conveyance ;  it  may  be  omitted 
when  more  convenient. 

(w)  It  is  not  necessary  to  add  hei-e  "  and 
the  actual  and  reputed  rights,  members, 
easements  and  appurtenances  of  the  said 
premises  resjiectively,"  or  any  equivalent 
words;  sees  &  9  Vict.  c.  124,  s.  2;  ante, 
937. 

(x)  Here  state  any  exceptions  as  agreed 
on  ;  see  post.  989.  The  above  is  given  merely 
as  an  example  of  common  occurrence. 

(y)  The  last  payment  need  not  be  spe- 


cially mentioned  when  the  term  expires  on 
any  quarter  day,  or  other  day,  whereon  rent 
is  made  payable.  But  it  may  be  convenient 
to  mention  it  (as  above)  where  the  lease  is 

for  a  certain  period,   "  wanting  days," 

and  perhaps  sometimes  in  other  cases. 

(«)  The  exact  words  given  in  column  1 
of  the  second  schedule  to  8  &  9  Vict.  c.  124 
(ante,  938)  must  be  used,  otherwise  the 
covenant  must  accurately  express  what  Is 
really  intended. 

(a)  Here  insert  a  covenant  to  pay  lawful 
interest  on  rent  wlien  in  arrear  for  one 
calendar  month  or  more  ;   see  post,  977. 

(b)  The  difference  between  painting  out- 
side in  "  every  third  year"  and  "in  every 
three  years,"  is  obvious;  the  former  is 
better  for  the  landlord,  the  latter  for  the 
tenant.  In  other  respects  the  two  covenants 
(as  above)  are  in  effect  the  same. 

(c)  See  note  (b).  The  like  observations 
apply  to  these  covenants. 
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repnir,  and  that  the  said  C.  D.  will  repair  according  to  notice:  That  the  said  C.  D.  Chap.  XXIX. 

will  not  use  premises  as  a  shop  :  [if  the  premises  may  be  used  for  o'hei-  purjwses       Sect.  10. 

titan  as  a  private  dree lliny -house  only,  say,  according  to  the  actual  agreement  of 

ilie  parties,  ''  That  the  said  C.  D.,  his  executors,  administrators  or  assigns,  will  not 

at  any  time  during  the  said  term  use  or  exercise,  or  permit  or  suffer  to  be  used  or 

exercised,  in  or  upon  the  said  premises  or  any  part  thereof  (^)  any  noisome,  noxious 

or  offensive  trade  or  business  whatsoever  without  the  consent  in  writing  of  the  said 

A.  B.,  his  heirs  or  assigns"] :  And  will  not  assign  without  leave  [if  so  agreed,  add, 

"nor  underlet  (e)  the  said  premises  or  any  part  thereof  without  such  leave"]:  And 

that  he  will  leave  premises  in  good  repair:   Proviso  for  re-entry  by  the  said  A.  B. 

on  nonpayment  of  rent  or  nonperformance  of  covenants:  The  said  A.  B.  covenants  Covenants  by 

with  the  said  C.  D.  for  quiet  enjoyment.     In  avitness  whereof  the  said  parties  Lessor. 

liereto  have  hereunto  set  their  hands  and  seals  (/"). 

Signed,  sealed  and  delivered  by  the  [above  i 
or  within]  named ,  in  the  presence  of  i 


//'  any  premium  paid  indorse  a  receipt  as  ■% 
follows:  "  Received  of  Mr.  C.  D.  the  sum  > 
of pounds,  as  within  mentioned."        j 


Sect.  11. — Concise  Lease  of  a  Cottage,  &i'C.,  pursuant  /o  8  ^'  9  Vict.  c.  124,  upon 
a  Strict  Tenancy  at  Will,  or  from  Week  to  Week,  or  from  Month  to  Month. 

This  Indenture  made  the  day  of ,  18 — ,  in  pursuance  of  an  act  to  Date  and  Parties. 

facilitate  the  granting  of  certain  leases,  Betwern  A.  B.  of  <i.c.  [esquire]  of  the  one  stamp(p). 
part,  and  C.  D.  of  &c.  [labourer]  of  the  other  part;  Witnesseth,  that  the  said  A.  Testatum(A). 
B.  (h)  Doth  demise  unto  the  said  C  D.,  his  executors,  administrators  and  assigns  all  Parcels. 

[describe  pa)-cels,  ex.  yr.]  that  cottage  situate  at ,  in  the  parish  of ,  in  the 

county  of  ,  now  or  late  in  the  occupation  of  E.  F.,  together  with  the  [out- 
buildings, yard,  garden,  land  and]  appurtenances  to  the  said  cottage  belonging  or 
therewith  usually  held  and  enjoyed  [except  and  always  reserved  ;  here  state  any 

exception  (i)  :]     From  the day  of [instant,  or  last  or  next],  ''  so  long  as  Habendum. 

both  parties  shall  please,  upon  a  strict  tenancy  at  will,  and  not  otherwise,"  or  say  l.  On  a  strict 
"  upon  a  weekly  tenancy  determinable  by  either  party  on  any  Saturday,  upon  one  Tenancy  at  will, 
week's  previous  notice  to  quit  in  writing,"  or  say  "  upon  a  monthly  tenancy,  deter-  ^y^^^™  ^^^^  *" 

minable  by  either  party,  on  the day  of  any  month,  upon  one  calendar  month's  3   ^^^^  Month 

previous  notice  to  quit  in  writing,"  provided  that  three  days'  less  notice  than  the  to  Month, 
above  shall  be  sufficient,  if  given  during  the  first  [week  or  month]  of  the  tenancy  : 

Yielding  therefor  during  the  said  tenancy  the  rent  of  shillings  and iieddendum. 

pence  per  week,  on day  in  each  week   [or  "  the  rent  of pounds,  

shillings  and pence  per  month,  on  the day  of  each  month,"]  the  first  of 

such  payments  to  be  made  on  the  day  of .     And  that  the  said  lessee  covenant  by 

covenants  with  the  said  lessor  to  pay  rent  [and  to  pay  taxes  (A)  ;  that  the  said  Lessee, 
lessee  will  not  use  premises  as  a  shop  ;   and  will  not  assign  without  leave  ;    [nor 
underlet (p)  the  said  premises  or  any  part  thereof  without  such  leave;]  and  that  he 

(d)  The  particular  trades  or  businesses  962).  Where  a  furnished  house  is  let  for 
most  objected  to  may  be  here  specially  less  than  one  year  for  more  than  25/.,  an 
mentioned,  thus  : — "  the  trade  or  business  attached  stamp  may  be  used;  24  &  25  Vict, 
of  a  butcher,  &c.  &c.  (ante,  969),  or  any  of  c.  21,  s.  14  ;  ante,  959  ;  but  great  care  must 
them,  or  any  other  noisome,  &c.  as  above.  be  taken  to  comply  strictly  with  the  direc- 

(e)  A  covenant  not  to  assign,  will  not  tions  contained  in  that  enactment  ;  ante, 
prevent  an  under-lease  ;  ante,  525  (o).  959.     Or  such  stamY>  may  he  attached  and 

(f)  A  lease  is  usually  prepared  in  two  cancelled  by  an  officer  of  Inland  Revenue; 
parts,  one  of  which  is  executed  by  the  lessor  24  &:  25  Vict.  c.  91,  s.  32;  ante,  959. 
only,  and  kept  by  the  lessee,  and  is  called  (g)  See  17  &  IS  Vict.  c.  83,  s.  23  ;  ante, 
The  Lease.  The  other  is  executed  by  the  958.  If  the  house  be  furnished  and  the 
lessee  only,  and  kept  by  the  lessor,  and  is  total  rent  to  be  paid  exceeds  25/.  ;  see  24 
called  The   Counterpart.      If  each   part  is  &  25  Vict.  c.  21  ;  ante,  958. 

executed  by  both  parties,  they   are  called  (/()  If  any  premium  paid,  here  state  it 

"Lease  and   Duplicate."      In   tliat   case  a  in  words  at  length  as  ante,  974  («). 

denoting  stamp  on  the  duplicate  is  neces-  (J)  See  ante,  974  ;  post,  984,989. 

sary,  unless   the   same  amount   of  duty  is  (k)  Omit  this  covenant,  and  such  of  those 

paid  on  the  duplicate  as  on  the  lease.     But  which  follow,  as  are  not  actually  agreed  on. 

no  denoting  stamp  is  necessary  on  a  mere  Do  not  alter  any  word  without  referring  to 

counterpart ;  16  4  17  Fid.  c.  59.  s.  12  (ante,  8  &  9  Met.  c.  124  ;  ante,  937. 
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Chap.   XXIX.  will  leave   premisps  in   fjood  repair.]     The  said   lessor   covenants  with   tlie  said 
Sect.  11.       lessee  for  quiet  enjoyment.      In  witness    whereof  the    said   parties    hereto   have 
hereunto  set  tlieir  hands  and  seals. 


Date  and  Parties. 

Testatum. 
Consideration. 

Stamp  (^co- 


operative Words. 
Parcels. 
General  Words. 
Exceptions. 
Habendum. 


Reddendum.' 


Covenants  by 
Lessee. 

To  pay  Rent. 


Sect.  12. — Lease  of  a  Messuage,  ^'c.  :  the  Tenant  to  pay  all  Rates  and  Taxes  (ex- 
cept as  offiencise  agreed),  and  to  liepair,  Pa'mt,  Insure,  &,-c.  ( The  most  common 
and  usual  Form.) 

This  Indenture  made  the day  of ,  18—  (Z),  Between  A.  B.  of 

[esquire],  of  the  one  part,  and   C.  D.  of  [tailor],  of  the  other  part :   Wit- 

nesseth,  that  in  consideration  of  [tlie  premium  or  sum  of pounds  sterling  (/;<), 

now  paid  by  tiie  said  C.  D.  to  the  said  A.  B.  (the  receipt  whereof  is  hereby  acknow- 
ledged) ;  and  also  in  consideration  of  the  expense  which  the  said  C  1).  hath 
incurred  and  will  incur  in  the  erection  and  finishing  of  the  messuages  or  tenements 
hereinafter  mentioned,  and  also  in  consideration  of]  the  rent  and  lessee's  covenants 
hereinafter  reserved  and  contained,  He  the  said  A.  B.  doth  demise  and  lease  unto 
the  said  C.  D.  his  executors,  administrators  and  assigns  all  [^state  jmrcels  (n)  and 
general  ivords  {o),  also  any  exceptions  or  reservations  (  ^)]  :  To  have  and  to  hold 
the  said  [piece  or  parcel  of  ground,  messuage  or  tenement,  and  all  and  singular 
other  the(^)]  premises  hereinbefore  expressed  to  be  demised,  with  the  appurte- 
nances [except  as  before  excepted  (r)]  unto  the  said  C.  D.,  his  executors,  adminis- 
trators and  assigns  from  the day  of [last  or  next  or  instant,  or  18—],  for 

tlie  term  of years,  thence  next  ensuing  (s) :  Yielding  and  paying  therefor 

yearly  and  every  year  during  the  said  term  the  rent  or  sum  of  £ sterling  by  equal 

quarterly  payments  on  [state  days  of  payment,  ex.  gr.  the  25th  day  of  March,  the  24th 
day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  December  {t)\  the  first 

of  such  payments  to  be  made  on  the day  of next.    [And  also  yielding 

AND  paying  {u)  a  proportionate  part  of  the  said  rent  for  any  period  which  may  elapse 
between  any  of  the  aforesaid  quarterly  days  of  pajTuent  and  the  period  of  the  deter- 
mination of  the  said  term,  in  case  the  same  shall  happen  to  determine  under  the  pro- 
viso for  that  purpose  hereinafter  contained  ;  such  proportional  rent  to  become  pay- 
able immediately  upon  such  determination.]  And  the  said  C.  D.  doth  hereby  for 
himself,  his  heirs,  executors,  administrators  and  assigns  covenant  with  the  said  A.  B., 
his  [heirs  (:r)  or  executors,  administrators]  and  assigns,  in  manner  following,  that  is 
to  say%  That  he  the  said  C.  D.,  his  executors,  administrators  and  assigns  will 
during  the  said  term  pay  unto  the  said  A.  B.  bis  [heirs  or  executors,  administrators] 


(I)  Here  say,  "in  pursuance  of  an  act  to 
facilitate  the  granting  of  certain  leases,"  if 
it  be  intended  to  abbreviate  any  of  the 
covenants  pursuant  to  8  &  9  Vict.  c.  124'; 
ante,  937,  which  may  easily  be  done  if 
wished. 

(m)  Alease  in  consideration  of  apremium 
is  pro  tanto  a.  "sale"  within  the  meaning 
of  the  Stamp  Acts  ;  Doe  d.  Kettle  v.  Lewis, 
10  B.  &  C.673;  Attorney- General  v.  Brown, 
3  Exch.  662;  Gingell  v.  Parkins,  4  Exch. 
720  ;  Henniker  v.  Henniker,  1  E.  &  B.  54  ; 
which  require  that  "  the  full  purchase  or 
consideration  money,  which  shall  be  directly 
or  indirectly  paid  or  secured,  or  agreed  to 
be  paid  for  the  same,  shall  be  truly  expressed 
and  set  forth  in  words  at  length,"  under  lieavy 
penalties  and  other  serious  consequences  ; 
48  Geo.  3,  c.  149,  ss.  22,  23,  24 ;  Attorney- 
General  V.  Brown,  3  Kxch.  662;  especially 
to  the  attorney  or  solicitor;  48  Geo.  3,  c. 
149,  s.  25.  The  omission  to  insert  the  true 
consideration  does  not  make  the  deed  void  ; 
Robinson  v.  Macdonnell,  5  M.  &  S.  234  ;  Duck 
V.  Braddyll,  13  Price,  455;  1  M'Clel.  217; 
Boone  v.  Mitchell,  1  B.  &  C.  18;  Doe  d. 
lligginhotham  v.  Hobso7i,  3  D.  &  R.  186. 
But  the  amount  not  mentioned  may  be  re- 
covered back  by  the  purcbaser  as  money 
received  for  bis  use,  with  full  costs  ;  48  Geo. 


3,  c.  149,  s.  24 ;  or  it  may  be  used  as  a  set- 
off; Gingell  v.  Parkins,  4  Exch.  720.  As 
to  the  proper  stamp  on  leases,  whether  with 
or  without  a  premium,  see  ante,  956,  957. 

(n)  See  ante,  968,  970,  974;  post,  978, 
983. 

(o)  See  ante,  968;  post,  979,  983. 

(p)  See  ante,  974  ;  post,  984,  989,  990. 

(q)  The  words  within  these  brackets  may 
be  omitted  where  brevity  is  an  object. 

(r)  Omit  these  words,  if  there  be  no  pre- 
vious exception. 

(s)  If  the  lease  contains  a  proviso  for  de- 
termining it  at  the  end  of  the  first  [seven  or 
fourteen]  years,  or  at  some  other  specified 
period,  here  say,  "determinable  neverthe- 
less as  hereinafter  mentioned,"  and  add 
the  proviso  at  the  end  of  the  deed ;  see 
form,  post,  981. 

(O  The  days  of  payment  may  stand  in 
this  order,  whether  the  term  commences 
from  Christmas  or  any  other  quarter-day. 

(u)  This  second  reddendum  is  unusual, 
and  may  generally  be  omitted  ;  see  15  &  16 
Vict.  c.  76,  s.  214;  ante,  756;  Cole  Ejec. 
387. 

(i)  If  lessor  only  a  termor,  say  "his 
executors,  administrators  and  assigns,"  in- 
stead of  "his  heirs  and  assigns,"  and  so 
throughout  the  deed. 
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or  assigns,  the  rent  hereb}^  reserved  at  the  times  and  in  manner  hereinbefore  men- 
tioned and  appointed  for  paj'ment  thereof,   without  any  deduction  or  abatement 
whatsoever:   [And  further  (^),  that  in  case  any  of  the  said  rent  shall  at  any 
time  or  times   be  and  continue  in  arrear  and  unpaid  for  and  during  one  calendar 
month  next  after  the  day  hereinbefore  appointed  for  payment  thereof,  the  said  C.  D., 
his  executors,  administrators  or  assigns,  shall  and  will  pay  to  the  said  A.  B.,  his 
[heirs  or  executoi's,  administrators]  or  assigns,  interest  upon  and  for  such  arrears  of 
rent  at  the  rate  o?  Jive  pounds  per  centum  per  annum,  calculated  from  the  day 
hereinbefore  appointed  for  payment  of  such  rent,  to  the  time  of  the  actual  payment 
thereof;  such  interest  to  be  paid  together  with  the  rent  in  respect  whereof  it  becomes 
payable,  and  to  be  recoverable  by  action  or  distress,  with  expenses,  in  like  manner 
as  rent  in  arrear  :    but  no  interest  whatever  shall  be  payable  in  respect  of  any  rent 
that  has  not  been  in  arrear  and  unpaid  for  one  calendar  month   or  more] :    And 
ALSO  will  pay  all  taxes,  rates,  duties  and  assessments   whatsoever,  whether  pa- 
rochial,   parliamentary  or   otherwise,   now    charged   or   hereafter   to   be   charged 
upon  the  said   demised   premises   or   any  pnrt  thereof,  or  upon   the  rent   thereof 
or  any  part  thereof,  or   upon  the  said  A.  B.  his  [heirs  or  executors,  administra- 
tors] or  assigns  in  respect  thereof  [here  state  any  exception  as  agreed  on,  ex.  gr., 
except   sewers    rates  (z),    land   tax  (a)    and   property    tax  (i)]  :    And   also   will 
during  the  said  term  well  and  sufficiently  repair,  maintain,  pave,  empty,  cleanse, 
amend  and  keep  the  said  demised  premises,  with  the  appurtenances,  in  good  and 
substantial  repair,  together  with  all  chimney-pieces,  windows,  doors,  fastenings, 
water-closets,  cisterns,  partitions,  fixed  presses,  shelves,  pipes,  pumps,  pales,  rails, 
locks  and  keys,  and  all  other  fixtures  and  things  which  at  any  time  during  the  said 
term  shall  be  erected  and  made,  when,  where  and  so  often  as  need  shall  be  :    And 
ALSO  will  in  every  [third  (c)]  year  of  the  said  term  paint  all  the  outside  wood  work 
and  iron  work  belonging  to  the  said  premises,  with  two  coats  of  proper  oil  colours, 
in  a  workmanlike  manner :  And  also  will  in  every  [sixth  (c)]  year  of  the  said  term 
paint  the  inside  wood,  iron  and  other  works  now  or  u-uaily  painted  with  two  coats 
of  proper  oil  colours  in  a  workmanlike  manner  ;  and  also  repaper,  with  paper  of  a 
quality  as  at  present,  such  parts  of  the  premises  as  are  now  papered  ;  and  also  wash, 
stop,  whiten  or  colour  such  parts  of  the   said  premises  as  are  now  plastered:  And 
also  will  forthwith  insure  the  said  premises  hereby  demised  to  the  full  value  thereof 
in  some  respectable  fire  insurance  office  (d),  in  the  joint  names  of  the  said  A.  B., 
his  [heirs  or  executors,  administrators]  or  assigns,  and  of  the  said  C.  D.,  his  execu- 
tors, administrators  or  assigns,  and  keep  the  same  so  insured  during  the  said  terra  ; 
and  will  upon  the  request  of  the  said  A.  B.  or  his  [heirs  or  executors,  administra- 
tors] or  assigns,  or  of  his  or  their  agent,  show  the  receipt  for  the  last  premium  paid 
for  such  insurance  for  every  current  year;  and  as  often  as  the  said  premises  herebj' 
demised  shall  be  burnt  down  or  damaged  by  fire,  all  and  every  the  sums  or  sum  of 
money  which  shall  be  recovered  or  received  by  the  said  C.  D  ,  his  executors,  ad- 
ministrators or  assigns,  for  or  in  respect  of  such   insurance,  shall  be  laid  out  and 
expended  by  him  or  them   in  building  or  repairing  the  said  demised  premises,  or 
such  parts  thereof  as  shall  be  burnt  down  or  damaged  by  fire  as  aforesaid  :   And  it 
is  hereby  agreed,  that  it  shall  be  lawful  for  the  said  A.  B.,  his  [heirs  or  executors, 
administrators]  and  assigns,  and  his  and  their  agents,  at  all  seasonable  times  during 
the  said  term,  to  enter  the  said  demised  premises  to  take  a  schedule  of  the  fixtures 
and  things  made  and  erected  thereupon,  and  to  examine  the  condition  of  the  said 
premises  ;  and  further,  that  all  wants  of  reparation  which  upon  such  views  shall  be 
found,  and  for  the  amendment  of  which  notice  in  writing  shall  be  left  at  the  pre- 
mises, the  said  C.  D.,  his  executors,  administrators  and  assigns  will,  within  three 
calendar  months  next  after  every  such  notice,  well  and  sufficiently  repair  and  make 
good  accordingly  :    Axd  also,  that  the  said  C.  D.,  his  executors,  administrators 
and  assigns  will  not  convert,  use  or  occupy  the  said  premises  or  any  part  thereof 


Chap.  XXIX. 

Sect. 12. 

And  Interest  on 
Arrears  of  Rent ; 


and  to  pay 
Taxes ; 


and  to  repair  j 


and  to  paint 
Outside  every 
Year ; 

and  to  paint  and 
piper  Inside 
every Year ; 


and  to  Insure; 


I 


(y)  This  covenant  is  quite  new,  and  was 
drawn  by  the  present  Editor,  who  strongly 
recommends  it  as  equitable  to  both  parties, 
and  likely  to  induce  tenants  to  pay  their 
rent  with  reasonable  punctuality,  i.e.,  with- 
in one  calendar  month  after  it  becomes  due. 
The  loss  of  a  montli's  interest  (to  say 
nothing  of  the  subsequent  interest  till  pay- 
ment) would  probably  operate  more  power- 
fully on  a  tenant's  mind  than  even  a  proviso 
for  re-entry  for  non-payment  of  rent,  &c., 
such  proviso  being  seldom  acted  on  strictly 


except  where  there   is  ill-feeling  hetween 
the  landlord  or  his  agent  and  the  tenant, 
(a)  See  ante,  4-13. 

(a)  See  ante,  439, 

(b)  See  ante,  437. 

(c)  See  ante,  974(6). 

{d)  Or  say,  "  In  the  [7iame  of  office  or 
company'],  or  in  some  other  respectable 
fire  insurance  office  to  be  approved  of  by 
the  said  A.  B.,  his  [heirs  or  executors,  ad- 
ministrators] or  assigns,"  in  the  joint 
names,  &c. 

3r 


to  show 
Receipts ; 

and  to  rebuild  in 
case  of  Fire. 


Lessor  may  enter 
to  view  Fixtures 
and  state  of 
Repa.r. 


Lessee  to  repair 
according  to 
Notice. 


Premises  to  be 
used  only  as  a 
private  Dwelling- 
House,  and  not 
as  a  Shop,  &c. 
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Chap.   XXIX. 
Sect.  12. 

Not  to  assign  [or 
underlet  ((■)] 
without  Leave. 


To  leave  in  good 
Kepair. 


Proviso  for 
Ke-cntry. 


Covenant  by 
Lessor  for  quiet 
Enjoyment. 


In  witness,  &c. 


into  or  as  a  shop,  warehouse  or  any  other  place  for  carrying  on  any  trade  or  busi- 
ness whatsoever,  or  suffer  the  said  premises  to  be  used  for  any  such  purpose  or 
otlierwise  than  as  a  private  dwelling-liouse,  without  the  consent  in  writing  of  the 
said  A.  B.,  his  [heirs  or  executors,  administrators]  or  assigns  :  And  also,  tliat  the 
said  C.  D.  shall  not  nor  will  during  the  said  term  assign,  [underlet  (e)],  transfer,  or 
set  over,  or  otherwise  by  any  act  or  deed  procure  the  said  premises  or  any  part 
thereof  to  be  assigned  [underlet],  transferred,  or  set  over,  unto  any  person  or  per- 
sons whomsoever,  without  on  each  occasion  first  obtaining  the  consent  in  writing  of 
the  said  A.  B.,  his  [heirs  or  executors,  administrators]  or  assigns  :  And  FURTHEit, 
that  the  said  C.  D.  will,  at  the  expiration  or  other  sooner  determination  of  the  said 
term,  peaceably  surrender  and  yield  up  unto  the  said  A.  B.,  his  [heirs  or  executors, 
administrators]  or  assigns,  the  said  premises  hereby  demised  with  the  appurtenances, 
together  with  all  buildings,  erections  and  fixtures  now  or  hereafter  to  be  built  or 
erected  thereon  (/")  in  good  and  substantial  repair  and  condition  in  all  respects 
[reasonable  wear  and  tear  and  damage  by  fire  only  excepted  ( ^)]  :  Provided 
ALWAYS,  and  it  is  expressly  agreed,  that  if  the  rent  hereby  reserved,  or  any  part 
thereof  shall  be  unjiaid  for  [fifteen  (A)]  days  after  any  of  the  days  on  which  the 
same  ought  to  have  been  paid  (althoug  i  no  formal  demand  shall  have  been  made 
thereof  (i)  ),  or  in  case  of  the  breach  or  non-performance  of  any  of  the  covenants 
and  agreements  herein  contained  on  the  part  of  the  said  C.  U.,  his  executors,  ad- 
ministrators and  assigns  (A),  then  and  in  either  of  such  cases  it  shall  be  lawful  for 
the  said  A.  B.,  his  [heirs  or  executors,  administrators]  or  assigns,  at  any  time 
thereafter,  into  and  upon  the  said  demised  premises,  or  any  part  thereof  in  the 
name  of  the  whole,  to  re-enter,  and  the  same  to  have  again,  repossess  and  enjoy  as 
of  his  or  their  former  estate,  anything  herein  contained  to  the  contrary  notwith- 
standing: And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  covenant  with  the  said  C.  D.,  his  executors,  administrator 
and  assigns,  that  he  and  they,  paying  the  rent  hereby  reserved,  and  performing  the 
covenants  hereinbefore  on  his  and  their  part  contained,  shall  and  may  peaceably 
possess  and  enjoy  the  said  demised  premises  for  the  said  term  hereby  granted,  with- 
out any  interruption  or  disturbance  from  or  by  the  said  A.  B.,  his  [heirs  or  execu- 
tors, administrators]  or  assigns,  or  any  other  person  or  persons  lawfully  claiming  by, 
from  or  under  him,  them  or  any  of  them.  In  witness  whereof  the  said  parties 
to  these  presents  have  hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written. 

Attestation,  as  ante,  975. 

Receipt  for  premium  (if  any),  as  ante,  975.- 


Date  and  Parties. 
Testatum. 

Parcels. 


Sect.  13. — Lease  or  Under-lease  of  a  Town  Messuage,  Coach-house  and  Stables, 
for  Ttoenty-one  Years,  determinable  by  Tenant  at  end  of  Seven  or  Fourteen 
Years  —Rent  to  be  suspended  in  case  of  Fire — Several  Special  Covenants. 

This  Indenture,  made  the day  of ,  18 — ,  Between  A.  B,  of  &c. 

[builder]  of  the  one  part,  and  C.  D.  of  &c.  [esquire]  of  the  other  part ;  Wit- 
nesseth,  that  in  consideration  (J)  of  the  rent  and  lessee's  covenants  hereinafter 
reserved  and  contained.  He  the  said  A.  B.  Doth  demise  and  lease  unto  the  said 
C.  D.,  his  executors,  administrators  and  assigns.  All  [state  parcels,  ex.gr.,  that 
piece  of  ground  situate  on  the  [north]  side  of  the road,  in  the  parish  of , 


(e)  A  covenant  not  to  assign,  &c.  with- 
out licence,  will  not  extend  to  an  under- 
lease ;  ante,  525  (o;.  Therefore  inserter 
omit  the  word  "  underlet,"  according  to  the 
real  intention  of  the  parties. 

(/)  [Except  tenant's  fixtures]. 

{g)  These  words  are  in  8  &  9  Vict.  c. 
12'1',  Form  No.  10,  column  2;  ante,  940  ; 
but  they  are  unusual,  especially  where  the 
tenant  covenants  to  insure. 

(/()  Twenty-one  days  are  more  usual  ; 
but  thirty-one  days  or  more  would  be  better 
if  the  tenant  covenants  to  pay  interest  on 
rent  when  in  arrear,  for  one  calendar 
month.  When  a  lease  is  granted  under  the 
Settled  Estates  Act,  19  &  20  Vict.  c.  120, 
"  not  less  than  twenty-eight  days"  must  be 
allowed  j  vide  ss.  2,  32.      Forty-two  days 


has  been  held  not  unreasonable,  so  as  to 
make  a  lease  under  a  power  void  ;  Doe  d. 
Wythe  v.  Rutland,  2  M.  &  W.  672  ;  5  M. 
&  W.  694. 

(i)  These  words  are  sufficient  to  dispense 
with  a  formal  demand  of  tlie  rent;  ante, 
828.  Sometimes  the  words  used  are  "  (the 
same  being  lawfully  demanded  at  any  time 

during  the   said  days  or  afterwards|» 

and  not  paid  when  demanded)." 

{k)  Here  say,  "  which  shall  cause  da- 
mage or  injury  to  the  reversion  to  the  ex- 
tent of  £ or  more."     The  sum  named 

should  be  half  a  year's  rent,  more  or  less, 
as  may  be  agreed  on. 

(Z)  Here  mention  the  premium  or  fine 
(if  any),  as  ante,  974  {s)  ;  and  indorse  a  re- 
ceipt for  it  on  the  deed,  as  ante,  975. 
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Chap.  XXIX. 
Sect.  13. 


General  Words. 
Habendum. 


in  the  county  of ] :  And  also,  all  that  messuage  or  tenement  erected  thereon, 

being  the  [third]  house  on  the  [north]  side  of  the  same  road,  east  from  the  Queeu'g 
Road  (late  Black  Lion  Lane),  the  corner  house  inclusive :  And  also,  all  that 
coach-house  and  stable  erected  on  the  west  side  of  the  stable-yai-d  in  rear  of  the 
said  messuage,  Together  with  all  and  singular  the  actual  and  reputed  rights, 
members,  easements  and  appurtenances  of  the  said  premises  respectively  (?k)  ;  To 
HAVE  AND  TO  HOLD  the  Said  [messuagc  or  tenement,  stable  and]  premises  here- 
inbefore expressed  to  be  demised,  with  the  appurtenances,  unto  the  said  C.  D.,  his 

executors,  administrators  and  assigns,  from  the day  of [last,  or  next,  or 

18 — ],  for  the  term  of  [twentj'^-one]  j^ears  from  thence  next  ensuing,  (determinable 
nevertheless  as  hereinafter  mentioned  {ii)  )  :  Yielding  and  paying  therefor  yearly  Reddendum 
and  every  year  during  the  said  term  unto  the  said  A.  B.,  his  [heirs  (o)  or  executors, 

administrators]  or  assigns,  the  rent  or  sum  of  £  sterling,  by  equal  [quarterly 

o?- half-yearly]   payments,  on  &c.,  state  days  of  jiayment  as  ante,  974,   in  every 

year,  clear  of  all  deductions,  the  first  payment  to  become  due  on  the day  of 

next :  And  the  said  C.  D.  doth  hereby  for  himself,  his  heirs,  executors,  admi- 
nistrators and  assigns,  covenant  with  the  said  A.  B.,  his  [heirs  or  executors,  admi- 
nistrators] and  assigns,  that  he  the  said  C.  D.,  his  executors,  administrators  and 
assigns  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  A.  B., 
his  [heirs  or  executors,  administrators]  or  assigns  the  said  yearly  rent  hereinbefore 
reserved,  in  the  manner  and  on  the  days  hereinbefore  appointed  for  payment  of 
the  same  {p) :  And  also,  shall  and  will  pay  and  discharge  all  rates,  taxes,  duties 
and  assessments  whatsoever  which  now  are  or  shall  at  any  time  during  the  said 
terra  be  assessed,  taxed  or  imposed  upon  the  said  demised  premises,  or  upon  the 
tenant  or  landlord  thereof,  [except  ((7)  sewers  rates  and  property  tax] :  AND(r) 
shall  not  erect,  build  or  set  up  on  any  part  of  the  garden  or  forecourt  of  the  said 
premises  any  erections  or  buildings  whatsoever,  without  the  previous  consent  in 
wi"iting  of  the  said  A.  B.,  his  [heirs  or  executors,  administrators]  and  assigns,  [or  the 
superior  landlord  or  landlords  of  the  premises  (s)],  but  shall  keep  and  use  the  same 
as  and  for  a  garden  and  forecourt  only  :  And  that  no  erections  shall  be  set  up  on 
any  part  of  the  said  premises  which  may  lessen  the  air,  obstruct  the  light,  or  in  any 
way  intercept  the  views  from  the  adjoining  buildings,  or  destroy  the  uniformity  of 
the  premises,  or  which  may  cut  or  maim  any  of  the  principal  timbers  or  walls  of 
the  buildings  hereby  demised  :  And  shall  not  nor  will  make  any  alteration  in  the 
plan  and  elevation  of  the  said  messuage  or  tenement,  or  in  the  architectural  decora- 
tions thereof,  without  the  licence  in  writing  of  the  said  A.  B.,  his  [heirs  or  exe- 
cutors, administrators]  or  assigns,  [or  his  superior  landlord  or  landlords]  first 
obtained  for  the  purpose  :  And  also  shall,  during  the  said  term  hereby  granted,  at 
his  or  their  own  costs  or  charges  well  and  sufficiently  repair,  uphold,  support,  sus- 
tain, maintain,  glaze,  pave,  cleanse  and  keep  the  said  messuage  or  tenement  and 
premises  hereby  demised,  with  the  appurtenances,  and  all  erections  at  any  time 
hereafter  to  be  erected  upon  the  said  premises,  and  all  the  walls,  posts,  pales,  rails, 
gates,  privies,  sinks,  sewers,  wy-draughts,  drains  and  houses  of  office  which  shall 
belong  to  the  same  premises,  with  all  necessary  reparations,  cleansing  and  amend- 
ments whatsoever,  as  often  as  need  shall  require  :  And  also  shall  and  will  paint  all 
the  external  wood  and  iron-work  belonging  to  the  said  demised  premises  in  every 
fourth{t)  year  with  two  coats  of  good  paint  mixed  in  oil;  and  paint  the  inside  of 
the  said  premises  in  every  seventh  {t)  year;  and  once  at  least  in  every  eight  years  (^) 
re-colour  and  re-joint  in  imitation  of  Bath  stone  the  outside  stucco,  and  clean  the 
outside  stonework  of  the  said  premises :  And  also  shall  and  will  during  the  said 
term  pay  a  reasonable  share  towards  the  expense  of  repairing  of  all  ways,  roads, 
pavements,  gutters,  drains,  pipes  and  watercourses  which  do  or  at  any  time  or  times 
shall  belong  to  the  said  demised  premises,  and  which  shall  be  used  in  common  with 
other  premises  near  or  adjoining  thereto,  and  also  of  cleansing  such  gutters,  drains, 


Covenants  by 
Lessee. 


To  pay  Rent. 


Also  Rates, 
Taxes,  frc. 
(except  Sewers 
Rates). 

Not  to  build  in 
Front  Garden 
without  Licence. 


Not  to  make 
other  Erections 
of  a  specified 
nature. 

Not  to  alter 
Plan,  Elevation, 
&c.  without 
Licence. 


To  repair. 


To  paint  Outside; 
and  Inside; 

and  re-colour  and 
re-joint  outside 
Stucco,  &C. 
To  contribute  to 
repair  of  Roads, 
Ways,  &c; 
and  of  cleansing 
Drains,  &c. 


{ni)  Here  state  any  exceptions  or  reser- 
vations ;  see  post,  989,  990. 

{n)  Omit  these  words,  where  there  is  no 
proviso  for  determining  the  lease  at  the  end 
of  first  seven  or  fourteen  years,  or  other 
agreed  period. 

(0)  If  lessor  be  a  freeholder,  say  ''heirs 
or  assigns."  If  a  leaseholder,  say,  "  exe- 
cutors, administrators  or  assigns,"  and  so 
throughout  the  deed. 

{p)  Here  insert  covenant  for  payment  of 

3  R 


interest  on  arrears  of  rent,  as  ante,  977. 

{q)  State  such  exceptions  (if  any)  as  are 
mutually  agreed  on. 

{r)  This  and  the  subsequent  covenants 
are  usual  in  town  leases  of  superior  resi- 
dences, but  the  covenants  of  course  vary 
according  to  the  actual  agreement  of  parties. 

{s)  If  it  be  a  lease,  and  not  an  under- 
lease, omit  all  mention  of  any  superior  land- 
lord, here  and  elsewhere. 

it)  See  ante,  974  (Ji). 
2 
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Chap.  XXIX. 
Sect.  13. 


To  leave  in 
repair  at  end  of 
Term ; 


together  with 
I'ixtures  men- 
tioned in 
Schedule; 
and  all  marble 
Chimney-pieces, 
&c.; 

and  all  Wain- 
scots, &c. 

Power  to  Lessor, 
&c.  to  enter  and 
view  state  of 
Repair,  &c. ; 

and  to  give 
notice  of 
Defects. 
Lessee  within 
Three  Months  to 
repair  Defects 
according  to 
Notice. 

Power  to  Work- 
men of  Landlord 
to  enter  to  repair 
adjoining  Houses. 

Against  Nui- 
sances, &c. 


To  use  the  Mes- 
suage as  a  private 
Dwelling-House 
only,  unless  by 
Licence. 

To  perform  Cove- 
nants and  Con- 
ditions in  original 
Lease  [u] ; 


and  indemnify 
Lessor  therefrom. 


Proviso  for  Cesser 
of  Rent  in  case 
of  Fire  until,  S:c. 


pipes  and  watercourses,  and  that  such  proportion  shall  be  ascertained  by  tlie  sur- 
veyor of  the  said  [superior  landlord  or  landlords  of  the  said  premises  for  the  time 
being,  or  say,  of  the  said  A.  B.,  his  heirs  or  executors,  administrators  or  assigns], 
and  sliall  be  recoverable  as  or  in  the  nature  of  rent  in  arrear,  or  as  stated  damage : 
And  the  said  demised  premises  and  every  part  thereof  being  so  in  all  tilings  well 
and  sufficiently  repaired,  supported,  maintained  and  kept  as  aforesaid,  shall  and  will 
at  the  end  or  other  sooner  determination  of  the  said  term,  peaceably  surrender  up 
to  the  said  A.  B.,  his  [heirs  or  executors,  administrators]  or  assigns,  Togetlier  witli 
the  fixtures  mentioned  in  tlie  schedule  hereunder  written,  and  Together,  also,  with 
all  marble  and  other  chiuiney-pieces,  mantel-pieces,  covings,  hearth-stones,  jambs, 
foot-paces  and  slabs,  sash  and  other  window  casements,  window-shutters,  doors,  locks, 
keys,  bolts,  bars,  latches,  fastenings,  water-closets,  cisterns,  machinery  and  other 
things  belonging  thereto :  And  all  wainscots,  partitions,  shelves,  dressers,  drawers, 
fixed  presses,  pumps,  cisterns,  sinks,  pipes,  posts,  pales,  rails  and  other  materials 
and  things  which  at  the  expiration  of  the  said  term  shall  be  in  anyways  fixed  or 
fastened  to  the  premises,  whole,  safe,  undefaced  and  fit  for  use,  (reasonable  use  and 
wear  thereof  in  the  meantime  only  excepted)  :  And  also,  that  it  shall  be  lawful  for 
the  said  A.  B.,  his  [heirs  or  executors,  administrators]  or  assigns,  [and  the  said 
superior  landlord  or  landlords],  twice  or  oftener  in  every  year  during  the  said  term, 
at  seasonable  times  in  the  daytime,  to  enter  upon  the  said  demised  premises  and  view 
the  state  of  the  same,  and  of  all  defects  and  want  of  reparation  then  and  there  found, 
to  give  notice  by  leaving  the  same  in  writing  at  or  upon  tlie  said  demised  premises: 
And  that  the  said  C.  D.,  his  executors,  administrators  and  assigns  shall  and  will 
within  three  calendar  months  next  after  sucb  notice,  well  and  sufficiently  repair  the 
same  according  to  such  notice  :  And  moreover,  that  it  shall  be  lawful  for  the  work- 
men of  the  said  [superior  landlord  or  landlords  of  the  said  premises,  or  of  the  said 
A.  B.,  his  heirs  or  executors,  administrators  and  assigns],  and  for  their  tenants, 
occupiers  of  the  said  houses  adjoiuing,  such  tenants  or  occupiers  previously  obtain- 
ing the  consent  in  writing  for  that  purpose  of  the  said  surveyor,  at  seasonable  times 
in  the  daytime  to  enter  upon  the  said  premises  hereby  demised,  for  the  purjiose  of 
the  repair  of  any  adjoining  houses,  as  often  as  occasion  shall  require  :  And  further, 
that  the  said  C.  D.,  his  executors,  administrators  or  assigns  shall  not  nor  will  suffer 
to  be  done  on  the  premises  hereliy  demised,  afij'  act  which  may  be  or  grow  to  be  an 
annoyance,  damage  or  disturbance  of  the  said  A.  B.,  his  [heirs  or  executors,  admi- 
nistrators] or  assigns,  [or  other  the  superior  landlord  or  landlords  of  the  said  pre- 
mises], or  his  or  their  tenants :  And  shall  and  will  keep  and  use  the  said  messuage 
or  tenement  as  or  for  a  private  dwelling-house  only,  unless  the  said  A.  B.,  his 
[heirs  or  executors,  administrators]  or  assigns  [and  the  superior  landlord  or  land- 
lords of  the  said  premises]  shall,  by  licence  in  writing  under  [his  hand  or  their 
hands],  permit  the  same  to  be  otherwise  used;  [7w  under-leases,  say.  And  also, 
that  he  the  said  C.  D.,  his  executors,  administrators  and  assigns  shall  and  will  from 
time  to  time  and  at  all  times  during  the  said  term  hereby  granted  well  and  faith- 
fully perform  and  observe  all  and  singular  the  covenants  and  conditions  contained 

in  an  indenture  of  lease,  dated  the day  of ,  18 — ,  and  made  or  expressed 

to  be  made  between  [O.  P.  therein  described  of  the  one  part,  and  the  said  A.  B.  of 
the  other  part] ;  and  on  the  part  of  the  said  A.  B.,  his  executors,  administrators  and 
assigns,  to  be  respectively  performed  and  observed  [so  far  only  as  the  same  respec- 
tively relate  to  the  said  premises  hereinbefore  expressed  to  be  demised],  save  and 
except  the  covenant  for  payment  of  the  rent  of  £ in  and  by  the  same  in- 
denture reserved  and  contained  [^here  except  any  other  covenant  which-the  lessor 
is  himself  to  pei-fortn^:  And  also  shall  and  will  keep  harmless  and  indemnified 
the  said  A.  B  ,  his  heirs,  executors,  administrators  and  assigns,  and  his  and  their 
lands  and  tenements,  goods  and  chattels  respectively,  of  and  from  the  same  cove- 
nants and  conditions  respectively  (except  as  aforesaid),  And  all  actions,  suits, 
entries,  re-entries,  forfeitures,  losses,  damages,  costs,  chai-ges  and  expenses  whatso- 
ever (including  costs  of  defence  as  between  attorney  or  solicitor  and  client)  in  any- 
wise relating  thereto] :  Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  in  case  the  said  demised  premises  or  any  part  thereof  shall  be  destroyed  or 
damaged  by  fire,  then  the  said  C.  D.  shall  not  be  liable  to  pay  any  of  the  rent  here- 
inbefore reserved  (except  arrears  previously  due),  until  the  said  A.  B.,  his  executors, 
administrators  or  assigns  shall  have  caused  the  said  premises  or  such  part  thereof  as 
aforesaid  to  be  rebuilt  or  repaired,  as  the  case  may  require,  and  then  only  a  fair  and 
just  proportion  of  such  rent  during  such  rebuilding  or  repairing,  the  amount  thereof 
to  be  settled  by  mutual  consent,  or  by  an  arbitrator  to  be  mutually  agreed  on,  or  to 


(m)  See  another  similar  form,  post,  982. 
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be  appointed  pursuant  to  The  Common  Law  Procedure  Act,  1854,  and  to  be  paid  Chap.   XXIX. 

one  week  next  after  the  amount  thereof  shall  have  been  so  settled  as  aforesaid  (x),       Sect.  13. 

the  costs  of  any  such  reference  and  award  to  be  in  the  discretion  of  the  arbitrator  (y), 

•who  shall  direct  by  whom  and  to  whom  the  same  shall  be  paid,  and  shall  in  other 

respects  have  all   the  usual  powers  of  an  arbitrator,  and  whose  award  and  decision 

shall  be  final:  Provided  always  [here  insert  a  proviso  for  re-entry, as.ante,21%'\:  Proviso  for 

Provided  also,  that  if  the  said  C.  D.,  his  executors,  administrators  or  assigns  shall  ^e-entry. 

be  desirous  of  putting  an  end  to  this  lease  at  the  end  of  the  first  seven  or  fourteen  ^,'i?,m° '^°L'^^^^'^" 

years  oi  the  said  term,  and  or  such  bis  or  their  desire  shall  give  at  least  six  calen-  Term  by  Lessee 

dar  months'  notice  in  writing  before  the  end  of  the  first  seven  or  fourteen  years,  at  the  end  of  tiie 

as   the  case   may,  unto  the  said  A.    B.,   his  [heirs  or  executors,   administrators]  Fourteen  Years. 

or  assigns,  by  delivering  to  or  leaving  such  notice  at  his  or  their  usual  place  of 

abode,  that  in  such  case  from  the  expiration  of  such  first  seven  or  fourteen  years  this 

indenture  shall  be  void  and  of  no  effect,  except  only  for  the  purpose  of  enforcing  the 

payment  of  the  rent  and  performance  of  the  covenants  up  to  the  end  of  the  said  first 

seven  or  fourteen  years :   And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs.  Covenant  by 

executors,   administrators  and  assigns,   covenant    \Jiere  insert  the  usual  qualified  Enjoyment^"'^' 

covenant  for  quiet  enjoyment,  post,  983:  Also  covenant  to  prodvLce  original  lease, 

post,  983 j.     In  witness,  &c.  (ante,  978). 

The  Schedule  above  referred  to. 
Here  describe  the  fixtures,  ex.  gr.,  Five  register  stoves,  and  three  elliptic  stoves 
with  covings,  two  kitchen-ranges,  copper,  sink  and  plate-rack. 


Sect.  14. — Under-lease  at  an  advanced  Bent,  subject  to  the  Covenants  and  Con- 
ditions in  Original  Lease  {a). 

This  Indenture,  made  the day  of 18 — ,  Between  C.  D.  of  [kcthe  Date  and  Parties. 

under-lessor'\  of  the  one  part,  and  E.  F.  of  [&c.  the  under-lessee^  of  the  other  part : 

AVhereas,  by  an  indenture  of  lease  dated  the day  of 18 — ,  and  made  Recital  of  Lease. 

or  expressed  to  be  made  between  A.  B.  of  L&c]  of  tlie  one  part,  and  the  said  C.  D. 
of  the  other  part,  for  the  considerations  therein  mentioned,  the  said  A.  B.  did 
demise  and  lease  unto  the  said  C.  D.  all  that  [describe  parcels  from  the  lease'\  with 
the  appurtenances  [except,  &c.  as  in  the  lease']  :  To  hold  the  same  unto  the  said 

C.  D.,  his  executors,  administrators  and  assigns  from  the  day  of 18 — , 

for  the  term  of years,  at  the  yearly  rent  of  £ ,  payable  [quarterly]  as  in 

the  said  indenture  is  mentioned,  and  under  and  subject  to  the  covenants  and  con- 
ditions therein  contained  on  the  part  of  the  said  C.  D.,  his  executors,  administrators 
and  assigns,  to  be  performed  and  observed:  And  whereas  the  said  E.  F.  hath  And  of  Contract 
contracted  and  agreed  with  the  said  C.  D.  for  an  under-lease  of  the  said  demised  ^°^  Under-lease. 
premises,  upon  the  terms  and  conditions  hereinafter  expressed  :  Now  this  Inden-  Testatum. 

{x)  See  ante,  968  {x).  quence  of  the  breach  of  the  under-lessee's 

(y)  See  ante,  969  (y).  covenants,    but   rather   attributable  to  the 

(a)  An  under-lease  is  frequently  drawn  breach  of  the  lessee's  covenants  in  the  ori- 

in   the  same  words  as  the   original   lease,  ginal  lease,  against  which  he  ought  to  have 

altering  merely  the  dates,  names  and  amount  taken  an  indemnity  from  the  under-lessee  ; 

of  rent.     But' this  sJiould  vever  be  done,  be-  Penletj  v.  Watts,  7   M.  &  W.  601  ;    Walker 

cause  in  such  case  the  covenants  in  the  lease  y.  Hattort,   supra;  Logan  v.  Hall,  ^  C.  B. 

and  under-lease  are  quite  distinct.    Nullum  598.      This    is    more    obviously    the    case 

simile  est  idem.     And  although  the  words  where  the  covenants  in  the  lease  and  under- 

of  the  covenants  to  repair,  &c.  may  be  ex-  lease  vary  to  any  extent ;    Clow  v.  Brogden, 

actly   the   same,   the  meaning   of  them   is  2  M.  &  G.  39 ;  LogaJi  v.  Hall,  supra.     The 

substantially  different,  according  to  the  age  proper  way  of  framing  an   under-lease,  is 

of  the   buildings   at    the    respective    times  (as  in  the  text)  to  recite  shortly  the  lease, 

when  the  lease  and  under-lease  were  made;  and  to  make  the  under-lessee  covenant  to 

Walker  v.  Hatton,  10   M.  &  W.  249,  258  ;  perform  and  observe  all  the  covenants  and 

2Dowl.N.  S.263;  ante, 462.  Consequently,  conditions  in  the  original  lease,  except,  &c. 

if  the  under-lessee  omit  to  perform  his  co-  Such  a  covenant  in  effect  incorporates  and 

venants,  and  thereupon  the  lessee  is  ejected  repeats  in  the  under-lease  all  the  covenants 

for  non-performance  of  the  covenants  con-  in   the    original  lease.     Verba  relata  inesse 

tained  in  the  original  lease,  he  will  not  be  videntur.     Doughty  v.   Bowman  (in  error), 

able  to  recover  over  from  the  under-lessee  11  Q.  B.  454,  Parke,  B.;  Pigotl  v.  Stratton, 

either  the  value  of  the  term  lost,  or  any  of  1  De  G.,  F.  &  J.  33 ;    29  L.  J.,  Chan.   1, 

the  costs  of  the  ejectment;  such  losses  not  7;  Sweet,  app.,  Seager,  resp.,  2  C.  B.,  N.  S. 

being  considered  as  the  necessary  conse-  119. 
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Chap.  XXIX. 
Sect.  14. 

Stamp  (6). 


Operative  Words. 
Parcels. 


Habendum. 


Reddendum. 


Covenant  by 
Under-Lessee. 


To  pay  Rent. 


To  perform  Cove- 
nants and  Con- 
ditions in  original 
Lease  ^e); 


(except  as  to  the 
Rent  thereby 
reserved) ; 
and  to  indemnify 
Under-Lessor 
therefrom)  &c. 


Additional 
Covenants  (if 
any). 

Proviso  for 
Re-entry. 


TURE  WITNESSETH,  that  ill  pursuance  of  the  said  agreement  [and  in  consideration 

of  the  sum  of pounds  sterling,  now  paid  by  the  said  E.  F.  to  the  said  C.  D.  as 

and  by  way  of  premium  for  tliese  presents,  the  receipt  whereof  the  said  C.  D.  dotli 
hereby  acknowledge],  and  in  consideration  of  the  rent  hereinafter  reserved,  and 
of  the  covenants  and  conditions  hereinafter  contained  or  referred  to  on  the  part  of 
the  said  E.  F.,  his  executors,  adminis^trators  and  assigns,  to  be  respectively  paid, 
performed  and  observed,  He  the  said  C.  D.  doth  hereby  (c)  demise  and  lease 
unto  the  said  E.  F.,  his  executors,  administrators  and  assigns  All  that  ["the 
messuage  or  tenement,"  or  as  the  case  may  be]  and  all  and  singular  other  the  pre- 
mises described  in  and  demised  by  the  said  hereinbefore  in  part  recited  indenture  of 
lease,  with  the  appurtenances  [except  as  in  the  same  indenture  is  excepted] :  To 
HAVE  AND  TO  HOLD  the  Said  [mcssuBge  or  tenement]  and  all  and  singular  other 
the  premises  hereby  demised  or  intended  so  to  be  with  the  appurtenances  (except  as 
aforesaid)  unto  the  said  E.  F.,  his  executors,  administrators  and  assigns,  for  and 

during  the  term  of years,  to  be  computed  fi-oni  the  day  of  [7iext, 

or  last]  :  Yielding  and  paying  therefor  during  the  said  term  hereby  granted 
unto  the  said  C.  D.^  his  executors,  administrators  or  assigns,  the  yearly  rent  or  sum 

of  £ ,  clear  of  all  deductions,  by  equal  [cpiarterly  or  half-yearly]  payments  on 

the day  of [the day  of ,  the day  of ,]  and  the  

day  of in  every  year,  the  first  of  such  payments  to  be  made  on  the day 

of  next :    And  the  said  E.  F.  doth  hereby  for  himself,  his  heirs,  executors 

administrators  and  assigns,  covenant  with  the  said  C.  D.,  his  executors,  adminis- 
trators and  assigns,  that  he  the  said  E.  F.,  his  executors,  administrators  or  assigns, 
will  during  the  said  terra  hereby  granted,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  C.  D.,  his  executors,  administrators  or  assigns,  the  said  yearly  rent  or 

sum  of  £ on  the  days  and  in  manner  hereinbefore  appointed  for  payment 

thereof  free  from  all  deductions  whatsoever  (excejjt  for  property  tax)  (d)  :  And 
also,  that  he  the  said  E.  F.,  his  executors,  administrators  and  assigns,  shall  and  will 
from  time  to  time  and  at  all  times  during  the  term  hereby  granted  well  and  faith- 
fully perform  and  observe  all  and  singular  the  covenants  and  conditions  contained 
in  the  said  hereinbefore-recited  indenture  of  lease,  and  on  the  part  of  the  said  C.  D., 
his  executors,  administrators  and  assigns  to  be  Tespectively  performed  and  observed, 

save  and  except  the  covenant  for  payment  of  the  said  rent  of  £ ,  in  and  by 

the  same  indenture  reserved  and  contained  as  aforesaid  :  And  also  shall  and  will 
keep  harmless  and  indemnified  the  said  C.  D.,  his  heirs,  executors,  administrators 
and  assigns,  and  his  and  their  lands,  tenements,  goods  and  chattels  respectively  of 
and  from  the  same  covenants  and  conditions  respectively  (except  as  aforesaid),  and 
all  actions,  suits,  entries,  re-entries,  forfeitures,  losses,  damages,  costs,  charges  and 
expenses  whatsoever  (including  costs  of  defence  as  between  attorney  or  solicitor  and 
client),  in  anywise  relating  thereto  :  And  also  shall  and  will  [Aere  insert  such 
further  or  additional  stipidations  {if  a7iy)  as  may  have  been  mutually  agreed  on 
between  C.  D.  and  E.  F.]  :  Provided  always,  and  it  is  hereby  agreed  and  de- 
clared, that  if  the  said  rent  or  sum  of  £ hereby  reserved,  or  any  part  thereof, 

shall  at  any  time  or  times  during  the  said  term  hereby  granted,  be  in  arrear  or 
unpaid  for  the  space  of  [twenty-one]  days  next  after  any  or  either  of  the  days 
whereon  the  same  shall  become  due  according  to  the  reservation  thereof  hereinbe- 
fore contained  (although  no  formal  demand  shall  have  been  made  thereof,  or  say, 
"the  same  being  lawfully  demanded  on  the  saidtwenty-frst  or  any  subsequent  day, 
and  not  paid  when  demanded),  or  in  case  of  breach  or  non-performance  or  non-ob- 
servance of  any  or  either  of  the  covenants  and  conditions  hereinbefore  contained  or 
referred  to  on  the  part  of  the  said  E.  F.,  his  executors,  administrators  and  assigns, 
to  be  performed  or  observed  as  aforesaid,  then  and  in  either  of  such  cases  it  shall 
be  lawful  for  the  said  C.  D.,  his  executors,  administrators  or  assigns,  unto  or  upon 
the  said  [messuage  or  tenement]  and  premises  hereby  demised  or  intended  so  to  be, 
or  into  or  upon  any  part  thereof  in  the  name  of  the  whole  to  enter,  and  the  same 
to  have  again,  repossess  and  enjoy  as  of  his  and  their  former  estate,  and  the  said 
E.  F.,  his  executors,  administrators  and  assigns,  and  all  tenants  and  occupiers  of 


(6)  The  premium  (if  any)  must  be  cor- 
rectly mentioned  in  words  at  length  ;  ante, 
976  (^7n).  As  to  the  stamp  duty,  see  ante, 
957. 

(c)  When  the  consent  of  the  lessor  is 
necessary  to  any  under-lease  (ante,  528), 
here  say,  "  with  the  consent  of  the  said 
A.  B.,  written  in  the  margin  of  these  pre- 


sents," demise  and  lease,  &c.  And  in  the 
margin  write  "  I  consent  to  this  under- 
lease."    (Signed)  A.  B.     [Date.] 

{d)  Here  may  be  inserted  a  covenant  for 
payment  of  interest  on  rent,  when  in  arrear 
for  more  than  one  calendar  month ;  ante, 
977. 

(e)  See  another  similar  form,  ante,  980. 
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the  said  premises  thereout  and  from  thence  utterly  to  expel,  put  out,  and  remove, 
anything  herein  contained  to  the  contrary  notwithstanding.  And  the  said  C.  D. 
doth  hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant  with  the 
said  E.  F.,  his  executors,  administrators  and  assigns,  that  he  the  said  E.  F.,  his 

executors,  administrators  and  assigns,  paying  the  said  yearly  rent  of  £ ,  hereby 

reserved  and  performing  and  observing  all  and  singular  the  covenants  and  con- 
ditions hereinbefore  contained  or  referred  to  (except  the  said  covenant  for  payment 

of  the  said  rent  of  £ ,  reserved  and  contained  in  the  said  recited  indenture  of  lease), 

shall  and  may  peaceably  and  quietly  have,  hold,  occupy,  possess  and  enjoy  the  said 
[messuage  or  tenement]  and  premises,  with  the  appurtenances  hereby  demised  or 
mtended  so  to  be  during  the  said  term  hereby  granted,  without  any  lawful  let,  suit, 
interruption  or  disturbance  whatsoever  of  from  or  by  the  said  C.  D.,  his  executors, 
administrators  or  assigns,  or  any  other  person  lawfully  claiming  or  to  claim  by, 
from,  under  or  in  trust  for  him,  them  or  any  of  them  :  And  further,  that  he  the 
said  C.  D.,  his  executors,  administrators  or  assigns,  or  some  or  one  of  them,  shall 
and  will  during  the  continuance  of  the  said  term  hereby  gi'anted,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  A.  B.,  his  heirs  or  assigns,  the  said  yearly 

rent  or  sum  of  £ ,  reserved  and  contained  in  the  said  recited  indenture  of  lease, 

at  the  times  and  in  manner  therein  appointed  for  payment  thereof,  or  (/ )  keep 
harmless  and  indemnified  the  said  E.  F.,  his  executors,  administrators  and  assigns, 
and  Ills  and  their  lands  and  tenements,  goods  and  chattels  respectively,  of  and  from 
the  same  rent  and  every  part  thereof,  and  all  actions,  suits,  distresses,  entries,  re- 
entries, forfeitures,  losses,  damages,  costs,  charges  and  expenses  whatsoever  (in- 
cluding costs  of  defence  as  between  attorney  or  solicitor  and  client),  in  anywise 
relating  thereto  :  And  also,  that  the  said  C.  D.,  his  executors,  administrators  and 
assigns,  shall  and  will  from  time  to  time  and  at  all  times  during  the  continuance  of 
the  said  term  hereby  granted,  unless  prevented  by  [fire  or  other]  inevitable  acci- 
dent at  the  request  and  costs  of  the  said  E.  F,,  his  executors,  administrators  or 
assigns,  produce  or  show  forth  to  hira  or  them  or  to  his  or  their  attorney,  solicitor 
or  agent  or  counsel,  or  to  such  other  person  or  persons  as  he  or  they  shall  direct,  as 
occasion  shall  require,  the  said  hereinbefore-recited  indenture  of  lease,  in  manifesta- 
tion, defence  and  support  of  the  title  of  the  said  E.  F.,  his  executors,  administrators 
and  assigns,  to  the  said  hereby  demised  premises  ;  and  at  such  like  request  and  costs 
make  and  grant  true  and  attested  or  other  copies,  extracts- or  abstracts  of  the  same 
indenture,  and  shall  and  will  permit  such  copies,  extracts  or  abstracts  to  be  compared 
with  the  said  original  lease.     In  witness,  &c.  [ante,  978.] 

Attestation,  as  ante,  975. 

Receipt  for  premium,  as  ante,  975. 


Chap.  XXIX. 
Sect.  14. 

Covenants  by 
Under-Lessor  ; 
for  quiet  Eujoy- 
ment ; 


and  to  pay  Rent 
reserved  in 
original  Lease. 


To  indemnify 
Under-Lessee 
therefrom. 


To  produce  ori- 
ginal Lease  (y). 


Sect.  15. — Agricultural  Lease — a  neat  concise  Form  {h). 


This  Indenture,  made  the 


day  of  • 


18 — ,   Between  A.  B.  of  [&C.]    Date  and  Parties. 


of  the  one  part,  and  C.  D.  of  [&c.]  of  the  other  part ;  Witnesseth,  that  in  con-  Testatum, 
sideration  of  the  rent  and  lessee's  covenants  hereinafter  reserved  and  contained.  He 
the  said  A.  B.  Doth  hereby  demise  and  lease  unto  the  said  C.  D.,  his  executors, 
administrators  and  assigns,  All  [state  parcels,  ex.  gr.,  that  messuage  or  tenement  Parcels. 

and  farm-house,  situate  in  the  parish  of ,  in  the  county  of ,  called 

Farm,  with  all  those  three  cottages,  and  all  those  several  pieces  or  parcels  of  land, 

arable,  pasture,  hedge-rows  and  hop-land,  now  used  with  the  said  messuage  or 

tenement,  containing  by  estimation  eighty  acres  or  thereabouts,  and  now  or  late  in 

the  occupation  of  the  said  A.  B.] :  And  all  rights,  privileges,  easements,  members  General  Words. 

and  appurtenances  to  the  same  premises  belonging  or  reputed  to  belong,  or  therewith 

at  any  time  heretofore  held,   used,  occupied  or  enjoyed,  including  the  exclusive 

right  of  shooting,  sporting  and  taking  of  game,  wild  fowl  and  rabbits  on  the  said  Game. 


(/)  If  the  word  "  and  "  instead  of  "  or" 
be  here  used,  there  will  be  two  distinct  co- 
venants, viz.  : — 1.  To  pay  the  rent.  2.  To 
indemnify;  Saward  v.  Anstey,  10  Moo.  oo  ; 
2  Bing.  519  ;  Pigott  v.  Straiton,  1  De  G., 
F.  &  J.  33  ;  29  L.  J.,  Chan.  4.  Whereas 
the  word  "or"  makes  only  one  covenant 
in  the  alternative.  The  difference  is  ma- 
terial. 

(g)  The  under-lessee  should  have  an  at- 


tested copy  of  the  original  lease. 

{h)  Taken,  with  variations,  from  that  in 
Beer  v.  Santer,  10  C.  B.,  N.  S.  435.  It  is 
in  many  respects  more  favourable  for  the 
tenant  than  is  usual.  For  other  forms  of 
agricultural  leases,  see  4  Jarm.  Byth.  626 
(3rd  ed.) ;  2  Crabb  Conv.  1045  (5th  ed.) ;  1 
Hughes  Conv.  528,  540,  544  (2nd  ed.); 
Prideaux  Conv.  440  (3rd  ed.). 
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Chap.  XXIX. 

Sect.  15. 

Exceptions  of 
Timber,  &c. 


Habendum. 


Reddendum. 


Covenants  by 
Lessee. 


To  pay  Rent. 
Rates  and  Taxes. 

To  repair. 

To  leave  in  repair. 

Hay  and  Clover. 
Fallows. 


To  manage  and 
cultivate  in  a 
husbandlike 
manner. 
Liberty  to  break 
up  Pasture. 

Liberty  to  Lessor 
to  enter  and 
view  state  of 
Repair. 

Proviso  for 
Re-entry. 

Covenants  bj' 
Lessor. 

To  do  certain 
Repairs,  &c. 

To  grub  Hedge- 
rows. 

To  pay  Tithes, 
&c. 

(Except  on 

Hops.) 

To  paint  external 

Parts  twice  or 

oftener. 

To  build  an 

Oast-House. 


To  drain  part. 


Also  Residue 
uii'in  certain 
Terms. 


lands  [e.xcept  the  ten  acres  called J,  (Except  and  always  reserved  unto  the 

said  A.  B.,  his  heirs  and  assigns,  all  timber  and  timberlike  trees  now  or  hereafter 
growing  on  the  said  demised  premises,  and  also  free  liberty  for  him  and  tliem,  with 
workmen  and  others,  at  all  reasonable  times,  with  horses,  carts  and  carriages,  to 
fell,  cut  down,  square,  saw  and  carry  away  the  same,  and  to  enter,  pass  and  re-pass 
into,  upon  and  from  the  said  demised  premises,  compensation  being  paid  for  any 
damage  done  to  the  corn,  grain  or  seeds  growing  on  tiie  same)  :  To  have  and  to 
HOLD  the  said  [messuage  or  tenement,  farm,  lands  and]  premises  hereby  demised, 
with  the  appurtenances  (except  as  bcfoi'C  excepted),  unto  the  said  C.  D.,  his  exe- 
cutors, administrators  and  assigns,  from  the  11th  day  of  October  next,  for  the  tenn 
of  seven  years  thence  next  ensuing:  Yielding  and  paying  therefor  yearly 
during  the  said  term  the  yearly  rent  or  sum  of  £ ,  by  equal  half-yearly  pay- 
ments, on  the  6th  day  of  April  and  the  11th  day  of  October  in  each  year,  clear  of 
all  deductions  (except  for  land  tax,  property  or  income  tax  and  quit-rent)  :  And 
the  said  C.  D.,  for  himself,  his  heirs,  executors  and  administrators  doth  hereby 
covenant,  promise  and  agree  to  and  with  the  said  A.  B.,  his  heirs  and  assigns,  that 
he  the  said  C.  D.,  his  executors,  administrators  or  assigns,  shall  and  will  pay  or 

cause  to  be  paid  unto  the  said  A.  B.,  his  heirs  and  assigns,  the  said  rent  of  £ 

hereby  reserved,  on  the  days  and  in  manner  hereinbefore  mentioned  for  payment 
thereof(i) :  And  also,  that  he  the  said  C.  D.,  his  executors,  administrators  and  assigns, 
shall  and  will  at  all  times  during  the  said  term  pay  and  discharge  all  taxes,  rates, 
duties  and  assessments,  at  any  time  during  the  said  term  imposed  on  the  said  pre- 
mises (except  land  tax,  property  or  income  tax  and  quit-rents)  :  And  also  shall 
and  will  from  time  to  time  and  at  all  times  during  this  demise,  well  and  sufficiently 
repair  the  premises  hereby  demised  (damage  by  fire  or  tempest  excepted)  ;  and  also 
fetch  and  bring  to  the  said  demised  premises  -all  such  materials  necessary  for  the 
repair  of  the  premises,  from  any  distance  not  exceeding  five  miles  therefrom  :  And 
the  said  messuage  and  premises  hereby  demised,  and  every  part  thereof,  being  so 
repaired,  shall  and  will  at  the  end  or  other  sooner'  determination  of  the  said  term 
peaceably  leave  and  yield  up,  damage  by  fire  or  tempest  excepted  :  And  also 
shall  and  will  purchase,  bestow  and  bring  upon  the  said  lands  one  load  of  good 
manure  for  every  ton  of  hay  or  clover  sold  off  the  said  premises  :  And  also  shall  and 
will  leave  one-third  of  the  arable  land  hereby  demised  fallow,  or  in  pea  or  bean 
stubble,  at  the  end  of  the  said  term  :  And  also  shall  and  will  at  all  times  during  the 
said  term  manage  and  cultivate  the  said  lands  in  a  good  and  husbandlike  manner, 
except  that  the  said  C.  D.,  his  executors,  administrators  or  assigns  shall  be  at  liberty  to 
break  up  any  of  the  pasture  land  hereby  demised,  without  compensation  or  increased 
rent  therefor:  And  also,  that  it  shall  be  lawful  for  the  said  A.  B.,  his  heirs  or 
assigns,  with  or  without  workmen  and  others,  to  enter  upon  the  said  premises  twice 
or  oftener  in  every  year  of  the  said  term,  to  view  the  state  of  repair  and  condition 
thereof,  and  to  do  all  such  painting  and  repairs  as  he  or  they  may  have  occasion  to 
do  ;  Provided  always  [Jm'e  insert  proviso  for  re-entry,  as  ante,  97s]  :  And 
the  said  A.  B.,  for  himself,  his  heirs,  executors  and  administrators,  hereby  cove- 
nants with  the  said  C.  D.,  his  executors,  administrators  and  assigns,  that  the  said 
A.  B.  shall  and  will  repair  all  the  buildings,  gates,  fences  and  hedges,  and  paint 
and  tar  the  same  whenever  required,  before  the  11th  day  of  October  next:  And 
also  shall  and  will  grub  in  a  proper  manner  all  the  hedge-rows  belonging  to  the 
said  premises  when  required  by  the  said  C.  D.,  his  executors,  administrators  or 
assigns:  And  also,  that  he  will  pay  and  bear  all  tithes  and  rent-charge  in  lieu  of 
tithes  chargeable  during  the  said  term  on  the  said  land  and  premises  (except  the 
the  extra  tithe  rent-cJjarge  on  hops)  :  And  also,  that  he  will  paint  the  external 
part  of  the  said  messuage,  with  the  buildings  and  cottages  on  the  said  farm,  and  all 
the  gates  and  fences,  twice  during  the  said  term  [or  oftener]  if  required  by  the  said 
C.  D.,  his  executors,  administrators  or  assigns:  And  also  shall  and  will  build,  at 
his  own  costs,  an  oast-house,  if  required  by  the  said  C.  D.,  his  executors,  admi- 
nistrators or  assigns,  on  some  covenient  part  of  the  premises,  upon  condition  that  the 
said  C.  D.,  his  executors,  administrators  or  assigns  do  plant  about  [two]  acres  of 
the  said  land  with  hops :  And  also,  that  he  and  they  will  drain  with  proper  drain- 
tiles  one  rod  apart,  ten  acres  of  the  land  now  in  rye  grass,  at  his  and  their  costs, 
except  the  carriage  of  the  said  drain-pipes,  which  is  to  be  borne  and  paid  by  the  said 
C.  D. ;  and  will  drain  the  remainder  of  the  lands  hereby  demised  in  manner  afore- 
said and  except  as  aforesaid  [j),  upon  being  paid  a  further  yearly  rent  of  £5  for  every 


(j)  Here  insert  covenant  for  payment  of 
interest  on  rent  in  arrcar ;  as  ante,  977. 

(J)  If  the  words  "  and  except  as  afore- 
said "   be  omitted,  the  landlord  must  pay 


for  the  carriage  of  the  drain  pipes  for  the 
remainder  of  the  land  ;  Beer  v.  Saiiter,  10 
C.  B.,  N.  S.  435. 
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£100  SO  expended,  and  so  in  proportion  for  any  less  sura  expended,  and  which  the  Chap.  XXIX. 
said  C.  D.  hereby  agrees  to   pay  accordingly  from  the  time   of  such   draining^ :       Sect.  15. 
And  also,  that  the  said  A.  B.,  his  heirs  or  assigns,  shall  and  will  find  and  provide  ~ 

all  such  materials  as  may  be  necessary  for  repairs,  and  all  rough  timber,  within  five  an/rou^^h^*"'^^* 
miles  of  the  said  premises,  and  will  pay  half-part  of  the  labour  on  such  timber  and  Timberl'or 
repairs,  the  lessee  paying  the  other  half-part:  And  also,  that  he  the  said  A.  B.,  his  Repairs,  &c. 
heirs  or  assigns,  or  the  succeeding  tenants,  shall  and  will  take  and  pay  for,  to  the  ^°  P^^^'^*^  f^ 
said  C.  D.,  his  executors,  administrators  or  assigns,  the  growing  crops,  and  all  hay,  Growing  Crops, 
clover,  straw  and  manure,  at  sale  prices,  household  furniture,  live  and  dead  stock,  stock  in  Trade, 
and  all  machinery  necessary  for  carrying  on  a  farm  of  eighty  acres  that  shall  be     ''' 
erected  by  the  said  C.  D.  on  the  said  premises,  and  effects  which  shall  be  in,  upon 
and  about  the  said  messuage,  lands  and  premises  at  the  expiration  of  the  said  term, 
at  a  fair  valuation  thereof  to  be  made  by  two  valuers,  one  to  be  chosen  by  each 
partj',  or  in  the  event  of  their  differing,  then  by  a  third  person  to  be  chosen  by 
such  valuers :  Provided  also,  that  in  the  event  of  the  said  A.  B.,  his  heirs  or  Proviso  enabling 
assigns,  being  desirous  of  putting  an  end  to  this  demise,  as  far  as  it  affects  part  of  mlne'Term'as'to 

the  said  lands  called ,  containing  about  [ten  acres],  at  the  end  of  the  first  five  part  of  tiie 

years  of  the  said  term,  it  shall  be  lawful  for  him  or  them  so  to  do,  upon  giving  to  Land  (A). 

the  said  C.  D.,   his  executors,   administrators  or  assigns,  notice  of  such  desire  at 

any  time  ;  and  thereupon  a  reduction  of  twenty  shillings  per  acre  shall  be  made  from 

the  said  rent  of  £ :  Provided  also,  that  if  the  said  C.  D.,  his  executors,  ad-  Proviso  enabling 

i«6ssGCto  deter— 

niinistrators  or  assigns,  shall  be  desirous  of  putting  an  end  to  this  demise  at  the  end  mine  Term  at 
of  the  first  three  or  five  years  of  the  said  term  of  seven  years,  it  shall  be  lawful  for  him  end  of  first  Three 
and  them  so  to  do,  upon  giving  to  the  said  A.  B.,  his  heirs  or  assigns,  six  calendar  °'^    '^^  ^*"'" 
months'  notice  in  writing  of  such  desire,  whereupon  this  demise  shall  cease,  deter- 
mine and  be  at  an  end  as  if  by  effluxion  of  time,  anything  hereinbefore  contained  to 
the  contrary  notwithstanding.     In  witness,  &c.  (ante,  978). 


Sect.  16. — Lease  by  a  Tenant  for  Life,  Sj-c,  pursuant  to  19  S^  20  Vict.  c.  120, 

s.  32  {ante,  949). 

This  Indenture,  made  the day  of ,  18 — ,   Between  A.  B.  of  ■ 


in  the  county  of [esquire],  of  the  one  part,  and  C.  D.  of ,  in  the  county 

• [farmer],  of  the  other  part ;  Whereas  the  said  A.  B.  is  entitled  to  the  pos-  Recital  of 

session  or  to  the  receipt  of  the  rents  and  profits,  of  the  hereditaments  hereinafter  lessor  s  Title, 
described  and  intended  to  be  hereby  demised,  with  the  appurtenances,  as  tenant 
thereof  for  his  own  life,  or,  as  the  case  may  be,  under  and  by  virtue  of  a  settlement 

created  [by  the  will  of  E.  F.,  late  of ,  esquire,  deceased,  bearing  date  on  or 

about  the  day  of  ,   18 — ,  and  proved  in  the  [principal]  registry  of  her 

Majesty's  Court  of  Probate  on  or  about  the day  of  ,  18 — ,  or,  by  an 

indenture  dated  on  or  about  the day  of ,  18 — ,  and  made  or  expressed  to  be 

made  between,  &c.,  as  the  case  may  be~\  :  And  whereas  the  said  A.  B.  has  agreed  Agreement  for 
to  demise  the  said  hereditaments  to  the  said  C.  D.  in  manner  hereinafter  appearing  :     ^^*^" 
Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  the  said  agreement,  and  Testatum. 
in  consideration  (/)  of  the  rent  and  lessee's  covenants  hereinafter  reserved  and  con- 
tained. He  the  said  A.  B.  Doth  by  these  presents,  made  in  exercise  and  execution  Operative  Words, 
of  the  power  vested  in  him  under  and  by  virtue  of  an  act  passed  in  the  twentieth 
year  of  the  reign  of  her  present  Majesty,  to  facilitate  Leases  and  Sales  of  Settled 
Estates,  and  of  all  other  statutes,  powers,  authorities,  estates,  rights  and  interests, 
in  anywise  enabling  him  in  this  behalf.  Appoint,  demise  and  lease  unto  the  said 
C  D.,  his  executors,  administrators  and  assigns,  All  [describe parcels  and  genei'al  Parcels. 
words— the  latter  may  be  concisely  exjjressed  thus,  "Together  with  all  and  singular  General  Words, 
the  actual  and  reputed  rights,  members,  easements  and  appurtenances  of  the  said 
premises  respectively"— [Except,  and  always  reserved  unto  the  said  A.  B.  and  his  Exceptions, 
assigns,  here  state  any  exceptions  as  agreed  on{m)'],  To  have  and  to  hold  the  Habendum, 
said  [short  general  description  of  the  property ,  ex.  gr.,  "  farm  and  lands"],  and  all 
and  singular  other  the  premises  hereinbefore  expressed  to  be  demised,  with  the  ap- 
purtenances [except  as  before  excepted],  unto  the  said  C  D.,  his  executors,  admi- 
nistrators and  assigns,  from  the  day  of last  {ii),  for  the  term  of  

(fc)    See   another  similar  proviso,  post,  stamp,  see  ante,  957. 
991.  {m)  See  forms,  ante,  974,  984;  post,  989, 

{I)  No  fine  or  premium  or  other  benefit  990. 
in  the  nature  thereof  may  be  taken  ;  19  &  (n)  Not  from  a  future  day,  as  to  any  part 

20  Vict  c.  120,  s.  32  ;  ante,  949.    As  to  the  of  the  property ;  ante,  949  {g). 


986 


PRECEDENTS — LEASES. 


Chap.  XXIX. 

Sect.  16. 

Reddendum. 

Covenants  by 
Lessee. 


Condition  of 
Re-entry. 


In  witness,  S:c. 


years  (o)  thciicc  next  ensuing,  Yielding  and  paying  therefor  yearly  and  every 

year  durhifr  tlic  said  term  (p)  the  rent  or  sum  of  £ sterling  (being  the  best  rent 

that  can  reasonably  be  obtained  for  the  said  premises),  by  equal  [quarterly  or  half- 
yearly]  payments,  on  the day  of ,  &c.,  state  days  of  payment  (g),  the  first  of 

such  "payments  to  be  made  on  the day  of next :  And  the  said  C.  D.  doth 

hereby  for  himself,  his  heirs,  executors,  administrators  and  assigns,  covenant  with 
the  said  A.  13.  and  his  assigns,  in  manner  following,  that  is  to  say,  that  he  the  said 
C.  D.,  his  executors,  administrators  or  assigns  will,  during  the  said  term,  pay  unto 
the  said  A.  B.  or  his  assigns  (r),  the  rent  hereby  reserved,  at  the  times  and  in 
manner  hereinbefore  mentioned  and  appointed  for  payment  thereof:  And  further, 
[hei-e  insert  a  covenant  for  payment  of  interest  on  rent  when  in  arrear,  for  one 
calendar  month,  as  ante,  977,  and  such  other  usual  and  proper  covenants  as  the 
lessor  shall  think  fit,  and  also  a  condition  of  re-entiy  on  nonpayment  for  a  period 
of  not  less  than  twenty-evjht  days  of  the  rent  reserved,  and  on  nonohservance  of 
any  of  the  covenants  and  conditions  contained  in  the  lease  {s) — All  the  covenants 
should  be  made  tvith  the  said  A.  B.  "and  his  assigns  " — And  after  the  usual  quali- 
fied covenant  for  quiet  enjoyment,  add  the  following  proviso,  viz.:  "Provided 
always,  and  it  is  hereby  agreed  and  declared,  that  neither  the  heirs,  executors  or 
administrators  of  the  said  A.  B.  (but  only  his  assigns)  shall  be  liable  for  any  breach 
of  the  above  covenant  happening  after  the  death  of  the  said  A.  B.  :  And  it  is 
hereby  declared  and  agreed,  that  whenever  the  assigns  of  the  said  A.  B.  are  herein- 
before mentioned,  such  word  "  assigns  "  shall  be  construed  and  deemed  and  taken  to 
include  the  persons  or  person  for  the  time  being  entitled  to  the  reversion  of  the  said 
demised  premises  immediately  expectant  upon  the  determination  of  the  said  term 
being  granted,  unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction.     In  tvitness,  &c.  (ante,  978)  {t). 


Received  this 


day  of  - 


(Indorsement.) 
,  18-,  of  Mr.  C. 


written  indenture  duly  executed  by  him. 
Witness, 

E.  F. 


D.,  a  counterpart  of  the  within 

A.  B. 


Date  and  Parties. 

Recital  of  Mort- 
gage. 


Agreement  for 
Lease. 

Testatum. 


Sect.  17. — Lease  hy  a  Mortgagee  and  Mortgagor  (m). 

This  Indenture,  made  the day  of 18 —  between  C.  D.  (inoi'tgagee) 

of,  &c.  of  the  first  part,  A.  B.  {mortgagor)  of,  &c.  of  the  second  part,  and  E.  F. 

{lessee)  of,  &c.  of  the  third  part  {x).     Whereas,  by  indenture  dated  the day 

of 18 — ,  and  made  between  the  said  A.  B.  of  the  one  part,  and  the  said  C.  D. 

of  the  other  part ;  for  the  considerations  therein  mentioned,  the  said  A.  B.  con- 
veyed and  assigned  the  hereditaments  hereinafter  described  and  intended  to  be  de- 
mised (together  with  other  hereditaments)  unto  and  to  the  use  of  the  said  C.  D., 
his  heirs  and  assigns,  subject  to  a  proviso  for  redemption  thereof  on  a  certain  day 
therein  mentioned  and  since  past :  And  whereas  the  said  C.  D.  and  A.  B.  have 
agreed  with  the  said  E.  F.  to  demise  to  him  the  said  hereditaments  upon  the  terms 
and  in  manner  hereinafter  appearing  :  Now  this  Indenture  witnesseth,  that  in 
pursuance  of  the  said  agreement  and  in  consideration  of  the  rent  and  lessee's  cove- 
nants hereinafter  reserved  and  continued,  The  said  C.  D.  (at  the  request  and  by 


(o)  Not  exceeding  twenty-one  years  ;  19 
&  20  Vict.  c.  120,  s.  32  ;  ante,  Ol'Q. 

(/))  If  necessary,  here  say  "  except  such 
part  thereof  as   elapsed  on  or  before  the 

day  ot' last."     Back  rent  may  be 

considered  as  a  benefit  to  the  tenant  for  life 
in  the  nature  of  a  fine  or  premium,  that 
should  be  avoided.  Do  not  say  to  whom  the 
rent  is  to  be  paid ;  ante,  329. 

{q)  No  such  payments  should  be  reserved 
in  advance  ;  ante,  335. 

(r)  If  the  rent  be  reserved  and  made 
payable  to  A.  B.,  his  "heirs  and  assigns," 
the  lease  will  be  void  as  an  execution  of  the 
power ;  Yelloivly  v.  Gower,  1 1  Exch.  274  ; 
24  L.  J.,  Exch.  289. 

(5)  See  19  &  20  Vict.  c.  120,  s.  32  ;  ante, 


949.  The  covenants  must  depend  upon  the 
nature  of  the  property  demised,  i.e.  whether 
a  house  or  land,  &c.,  and  of  the  terms  actu- 
ally agreed  on  between  the  parties. 

{t)  The  lessee  must  execute  a  counterpart; 
19  &  20  Vict.  c.  120,  ss.  32,  34;   ante,  949. 

{u)  See  ante,  50,  187  ;  2  Crabb,  1066 
(5th  ed.) ;  1  Hughes,  510  (2nd  ed.). 

(.r)  If  wished,  the  recital  of  the  mortgage 
may  be  avoided  by  describing  C.  D.,  of,  &c. 
as  "  mortgagee  in  fee  of  the  hereditaments 
hereinafter  described  and  intended  to  be 
demised."  And  A.  B.,  of,  &c.  as  "owner 
of  the  fee  simple  and  inheritance  of  the 
said  hereditaments,  subject  to  the  said 
mortgage." 
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tlie  direction   of  the  said  A.  B.  testified  by  his  executing  these  presents)    both  Chap.  XXIX. 
demise  and  lease  ;  and   tlie  said  A.  B.  doth  demise,  ratify  and  confirm  unto  the       Sect.  17. 
said  E.  F.,  his  executors,  administrators  and  assigns  All  {describe  parcels)  :  To-  parcels  and 
G ETHER  with  all  and  singular  the  actual  and  reputed  rights,  members,  easements  General  Words. 
and  appurtenances  of  the  said  premises  respectively  (except  and  always  reserved  Exceptions, 
unto  the  said  C.  D.,  his  heirs  and  assigns  all,  here  state  any  exceptions) :   To  have  Habendum. 
AND  TO  HOLD  the  Said  [messuage  and  land,  and  all  and  singular  other  the]  pre- 
mises hereinbefore  expressed  to  be  demised  unto  the  said  E.  F.,  his  executors, 

administrators  and  assigns,  from  the day  of [last  or  next  or  18 — j  for  the 

term  of  years  from  thence  next  ensuing,  yielding  and  paying  therefor  Reddendum. 

yearly  and  every  year  during  the  said  term  the  rent  or  sum  of  £ sterling  {^liere 

state  mode  of  payment,  ex.  gr.  by  four  equal  quarterly  payments,  on  the  25th  day 
of  Rlarch,  the  24th  day  of  June,  the  29th  day  of  September  and  the  25th  day  of 
December,  or  by  two  equal  half-yearly  payments  on  the  25th  day  of  March  and 

29th  day  of  September],  the  first  of  such  payments  to  be  made  on  the day  of 

next :  Provided  always,  and  it  is  hereby  agreed  and  declared,  that  until  ^^°'^]^°  *''"' 

the  said  C.  D.,  his  heirs,  executors,  administrators  or  assigns,  shall  give  notice  in  receive  u'le  Rent 
writing  to  the  said  E.  F.,  his  executors,  administrators  or  assigns,  or  leave  the  same  until  Notice 
at  [the  dwelling-house  on  the  said  demised  premises],  requiring  the  said  E.  F.,  his  ^'^'6"  f°  the 

executors,  administrators  or  assigns,  to  pay  the  said  yearly  rent  of  £ to  the 

said  C.  D.,  his  heirs  or  assigns,  such  yearly  rent  shall  be  paid  unto  the  said  A.  B., 

his  heirs  or  assigns  :    And  it  is  hereby  declared  that  the  receipt  or  receipts  in  MortgaRor's 

writing  of  the  said  A.  B.,  his  heirs  or  assigns,  shall,  until  such  notice  shall  be  so  ^^^^\^^i°  ^ 

given  or  left  as  aforesaid,  be  a  valid  discharge  for  so  much  of  the  said  yearly  rent 

as  in  such  receipt  or  receipts  shall  be  expressed  to  have  been  received  :   Provided  Power  to  Mort- 

ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  if,  at  any  time  previously  to  sagor  to  distram. 

the  giving  or  leaving  of  such  notice  as  aforesaid,  the  said  yearly  rent  of  £ or 

any  part  thereof  shall  be  unpaid  by  the  space  of  [twentj'-one]  days  next  after 

either  of  the  days  hereinbefore  appointed  for  payment  thereof,  then  and  in  such 

case,  and  so  often  as  the  same  shall  happen  (although  no  formal  demand  shall  have 

been  made  thereof),  it  shall  be  lawful  for  the  said  A.  B.,  his  heirs  and  assigns  unto 

and  upon  the  said  demised  premises  to  enter,  and  then  and  there  to  distrain  for  the 

said  yearly  rent,  or  so  much  thereof  as  shall  be  then  in  arrear,  and  impound  and 

dispose  of  the  distress  or  distresses  so  taken,  or  otherwise  to  act  therein  according 

to  due  course  of  law  ;  to  the  intent,  that  by  the  ways  and  means  aforesaid  the  said 

A.  B.,  his  heirs  or  assigns,  shall  and  may  be  fully  paid  and  satisfied  the  arrears  of 

the  said  rent,  and  also  all  expenses  incurred  in  respect  of  such  distress  or  distresses. 

Here  add  lessee's  covenants  loith  the  mortgagee  {y)  for  payment  of  the  rent,  rates  Lessee's  Cove- 

and  taxes,  and  to  repair  and  leave  in  repair,   ^-c.  ;  also  proviso  for  re-entry  by  "^"''''   '*^- 

mortgagee  on  non-payment  of  rent  or  non- performance  of  covenants  ;  also  the  usual 

qualified  covenant  by  mortgagee  for  quiet  enjoyment,  Sfc. ;  and  [if  so  agreed)  a 

proviso  for  determining  the  term  before  the  expiration  thereof  by  effiuxion  of 

time.   In  witness,  &c.  (ante,  978). 


Sect.  18. — Other  Forms  of  Leases, 

Lease  of  a  House— a  good  general  Precedent. — 2  Crabb  Conv,  1040  (5th  ed.). 
Short  Covenants  in  a  Lease  for  Years. — 2  Crabb,  1057. 

Lease  of  a  Dwelling-house  for  Twenty-one  Years,  determinable  at  the  end  ot 
Seven  or  Fourteen  Years,  Lessee  not  to  assign  or  underlet  without  Licence — nor  to 
use  the  House,  except  as  a  Dwelling-house — Lessee  to  Insure,  &c. — Proviso 
enabling  Lessee  to  Purchase  the  Fee  Simple  on  Notice.— Pr«Wea?«x  Conv.  427 
(3rd  ed.). 

Lease  of  a  Messuage  for  Fourteen  Years,  determinable,  &c. — Lessee  not  to  assign 
or  underlet  without  Licence,  nor  to  carry  on  certain  Trades — Lessor  to  Repair  ex- 
terior and  to  Rebuild  in  case  of  Fire. — 1  Hughes  Conv.  487  (2nd  ed.). 

Lease  of  a  Dwelling-house  and  Furniture  for  Seven  Years— Lessee  to  Repair  in- 
terior—Lessor to  Repair  exterior,  and  to  pay  all  Rates  and  Taxes. — 1  Hughes,  480. 

(//)  The  covenants  should  be  made  with  Doe  d.  Barney  v.  Adams,  2  C.  &  J.  232 ;   2 

the  mortgagee,  otherwise  they  will  not  run  Tyr.   289;    and  he  should   enter    into  the 

with   the   land;  ante,  50(«).     So  the  pro-  usual  qualified    covenant  for  quiet  enjoy- 

viso  for  re-entry  should  be  reserved  to  him  ;  ment. 
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Chap.  XXIX.  Lease  of  a  House  and  Workshops  with  Fixtures—Part  of  Rent  to  be  suspended 
Sect.  18.       in  case  of  damage  bj'  Fire.— 4  Jann.  Bijth.  519  (3rd  ed.). 

Lease  of  a  Mansion-house,  Furniture,  Garden  and  Pleasure  Grounds — A  surety 
for  Lessee  joining. — 4  Jarm.  Byth.  553  ;   1  Hughes,  474. 

Lease  of  a  Public-house.— 4  Jarm.  Byth.  783  ;   1  Hughes,  493. 

Lease  of  part  of  a  House.— 4  Jarm.  Byth.  531. 

Under-lease  of  an  unfinished  House,  to  be  finished  by  Under-lessee. — 4  Jarrn. 
Byth.  525. 

Lease  of  Furniture  in  a  House. — 4  Jarm.  Byth.  548. 

Lease  of  Copyholds  with  Licence  of  the  Lord. — 1  Hughes,  514. 

Lease  of  Tolls  of  Turnpike  Roads.— 2  Crahb,  1108. 

Lease  of  a  qualified  Right  of  Way. — 4  Jarm.  Byth.  811. 

Lease  for  Lives,  with  Covenant  for  Renewal. — 4  Jarm.  Byth.  563. 

Lease  for  Three  Lives,  and  for  a  Term  of  Ninety-nine  Years,  with  usual  Cove- 
nants.— 1  Hughes,  601. 

Lease  for  Ninety-nine  Years,  absolute  or  determinable  upon  Lives,  with  a  Pro- 
viso for  Renewal  upon  the  dropping  of  any  Life. — 1  Hughes,  497. 

Lease  for  a  further  Term  by  way  of  Indorsement. —  2  Crahb,  1111.  , 

Building  Lease.— 2  Crabb,  1082  ;  1  Hughes,  554. 

Lease  of  Ground  for  Building  purposes  by  Partners  interested  in  unequal  Shares. 
—  4  Jarm,  Byth.  585. 

Building  Lease  by  Tenant  for  Life. — 4  Jarm.  Byth.  590  ;  Prideau.v,  436. 
Building  Under-lease.— 4  Jarm.  Byth.  599';  1  Hughes,  560. 

Lease  of  a  Farm — a  good  general  Precedent. — 2  Crabb,  1045;  1  Hughes,  528; 
Pr'ideaux,  440. 

The  Norfolk  Lease  (an  excellent  precedent  of  an  Agricultural  Lease).— 4  Jarm. 
Byth.  626  ;  2  Crabb,  1045. 

Short  Lease  of  a  Farm— Rent  to  vary  according  to  price  of  Corn — or  at  a  Corn 
Rent.— 1  Hughes,  540,  544. 

Lease  of  a  Coal  Mine,  with  usual  Powers. — 1  Hughes,  608. 

Lease  of  Coal  Mines,  with  Covenant  for  further  Term,  if  required. — Pridcaux, 
446. 

Lease  of  a  Coal  Mine  and  Clay  Pit,  &c.  by  a  Mortgagee,  under  a  Power. — 
4  Jarm.  Byth.  711. 

Lease  by  Tenant  for  Life  of  open  Mines  of  Coal  and  Ironstone,  &c. — 4  Jarm. 
Byth.  685. 

Lease  of  Coal  Mines  and  Clay  Pits,  by  a  Person  seised  in  right  of  his  Wife. — 
2  Crabb,  1089. 

Lease  by  way  of  Licence  to  work  Copper,  Tin  and  Lead  Mines.  — 4  Jarm.  Byth. 
656  ;   1  Hughes,  575,  586. 

Lease  of  a  Lead  Mine,  where  all  the  Ore  is  to  be  smelted  on  the  Premises.— 
1  Hughes,  622. 

Grant  of  exclusive  Licence  to  work  a  Lime  Quarry. — 1  Hughes,  572. 

Under-lease  of  Salt  Mines,  &c. — 4  Jarm.  Byth.  766. 

Lease  by  a  Tenant  for  Life,  in  pursuance  of  a  Power  contained  in  a  Marriage 
Settlement.— 2  Crabb,  1072;   1  Hughes,  522. 

Lease  by  a  Tenant  for  Life  under  a  Power,  of  a  Farm,  Mill,  &c.,  reserving 
Timber,  Mines,  Quarries,  Game,  &c. — 4  Jarm.  Byth.  614. 

Lease  by  Tenant  for  Life  and  Reversioner. — 1  Hughes,  524. 

Lease  by  Tenants  in  Common. — 2  Crabb,  1080. 

Lease  by  Tenants  in  Common  of  a  Wharf  Machinery,  &c. — Prideaux,  431. 

Husbandry  Lease  by  Tenants  in  Common  at  an  entire  Rent. — 4:  Jarm.  Byth.  789. 

Lease  of  Mills  and  Lands  to  Two  as  Tenants  in  Common,  with  power  to  pull 
down  Houses  and  cut  Timber. — 2  Crabb,  1106. 

Lease  by  Husband  and  Wife  under  a  Power,  of  a  Farm  with  special  Husbandry 
Clauses— Rent  to  be  paid  Quarterly,  in  advance.— 4  Jarm.  Byth.  642. 

Lease  by  Devisees  in  Trust  for  Twenty-one  Years.— 4  Jarm.  Byth,  539. 
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Lease  by  Devisees  in  Trust,  under  a  Power  of  a  "Water  Corn  Mill  and  Farm,  part  Chap.  XXIX. 
Freehold  and  part  Copyhold.  — 4  Jarin.  Byth.  777.  Sect.  18. 

Lease  by  Trustees  and  Cestui  que  Trusts  of  a  Copyhold  Public-house. — 4  Jarm.  ~~ 

Byth.  544. 

Lease  by  Trustees  for  Wife's  separate  use,  with  concurrence  of  Husband  and 
"Wife,  and  a  Mortgagee  for  Fifty  Years  if  Wife  should  so  long  live. — 4  Jarm.  Byth. 
639. 

Lease  by  the  Committee  of  a  Lunatic. — 4  Jarm.  Byth.  804. 

Lease  of  Buildings  and  Land  belonging  to  a  Lunatic,  with  Licence  of  Lord  of 
the  Manor  as  to  the  Copyholds. — 2  Crabb,  1060. 

Lease  by  Guardian  and  Ward  of  a  Mansion-house,  Furniture,  Park,  Deer,  &c. 
—4  Jarm.  Byth.  806. 

Lease  of  Houses  and  Land  by  a  Dean  and  Chapter,  on  Surrender  of  a  previous 
Lease. — 4  Jarm.  Byth.  560  ;  1  Hughes,  550. 

Apportionment  of  Ground  Rent  between  Two  Purchasers  of  Leaseholds. — 
1  Hughes,  566. 


Sect.  19. — Grant  of  a  Right  of  Road  (in  a  Lease). 

Together  with  all  and  singular  the  actual  and  reputed  rights,  members,  ease-  Appurtenances, 
ments  and  appurtenances  of  the  said  premises  respectively  :    And  with  full  and  free  Right  of  Road, 
liberty,  licence,  power  and  authority  for  the  said  C.  D.,  his  executors,  administra- 
tors and  assigns,  at  all  times  during  the  continuance  of  this  demise  for  him  and  them 
and  his  and  their  agents,  servants  and  workmen,  and  the  tenants  and  occupiers  for 
the  time  being  of  the  land  hereby  demised,  or  of  any  buildings  to  be  erected  thereon, 
at  his  and  their  will  and  pleasure,  and  whether  by  day  or  by  night,  and  for  all 
legitimate  purposes  whatsoever  to  go  and  return,  pass  and  repass  with  or  without  With  Horses, 
horses,  carts,  waggons,  wains  and  carriages  of  any  description  laden  or  unladen,  ^^'^^'  ^'^• 
and  also  to  drive  all  manner  of  cattle  and  beasts  whatsoever,  in,  along,  over  and  And  with  Cattle, 
through  [ten]  feet  at  least  in  breadth  of  certain  closes  of  land  of  him  the  said  A.  B.,  ^'^• 
situate  and  adjoining  the  [most  easterly  end  and  the  south-easterly  side]   of  the 
said  plot  of  land  hereinbefore  described  and  hereby  demised,  in  order  to  afford  free 
egress  and  regress  from  and  to  the  said  plot  of  land  hereby  demised,  and  the  high 

road  leading  from  to ,  and  which  said  intended  right  of  road  or  way,  to-  Road  delineated 

gether  with  its  course  or  direction,  is  delineated  and  set  forth  in  the  said  plan  here-  ^^      "• 
upon  indorsed  and  therein  coloured  brown,  the  said  C.  D.,  his  executors,  adminis- 
trators and  assigns,  nevertheless  making  good  from  time  to  time  all  damage  done  to 
the  said  land,  the  right  of  road  over  which  is  so  granted  as  aforesaid. 


Sect.  20. — Exception  and  Reservation  of  Use  of  Drains,  Sfc, 

Except  and  alwaj's  reserved  unto  the  said  A.  B.,  his  [heirs  and  assigns  or  execu- 
tors, administrators  and  assigns],  and  his  and  their  lessees  and  under-tenants,  free 
passage  and  running  of  water  and  soil  coming  or  to  come  from  any  other  lands  or 
buildings  of  the  said  A.  B,,  his  [heirs  or  assigns  or  executors,  administrators  or 
assigns],  adjoining  or  near  to  the  premises  hereby  demised,  in  and  through  the 
channels,  drains,  sewers  and  watercourses  belonging  or  to  be  made  thereto. 


Sect.  21. — Exception  and  Reservation  to  Landlord  of  all  Timber  and  Trees,  Mines, 

Minerals,  Quarries  and  Game,  SfC. 

Except  and  always  reserved  unto  the  said  A.  B.,  his  heirs  and  assigns,  all  timber  Exceptions  of 
and  timberlike  trees  and  trees  likely  to  become  timber  and  all  other  trees  whatso-  Timber  and 
ever,  whether  now  standing  or  being,  or  which  hereafter  during  the  said  term  shall     "^^' 
be  standing  or  being  upon  the  said  demised  premises ;   And  also  all  mines,  mine-  Mines,  Minerals 
rals  and  quarries  :   And  also  all  and  all  manner  of  game  and  wild  fowl  of  what  and  Quarries, 
nature  or  kind  soever,  woodcocks,  snipes,  quails,  landrails  [deer]  and  conies  that  ^^'^^• 
now  are  or  at  any  time  hereafter  shall  or  may  happen  to  be  on  the  said  demised 
land  and  premises,  or  any  part  thereof  (except  conies  found  in  or  upon  the  said 
■Nvarren  hereby  demised),  and  also  the  entire  privilege,  full,  free  and  sole  liberty  and  Sporting. 
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Chap.  XXIX.  power  of  hunting,  coursing,  fowling  and  shooting  in,  upon,  through  and  over  the 
Sect.  21.  said  hvnds  and  premises  and  everj'  part  thereof  (except  for  conies  in  the  said  warren), 
at  his  and  tlieir  free  will  and  pleasure,  and  for  that  purpose  it  is  hereby  declared 
and  agreed  that  it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.,  his  heirs  and 
assigns,  and  to  and  for  his  and  their  friends,  companions  and  servants,  with  dogs 
and  horses,  from  time  to  time,  at  all  seasonable  times  of  the  year  during  the  term 
hereby  granted,  to  enter  into  and  ujjon  the  said  demised  premises  or  any  part  thereof, 
to  hunt,  course,  fowl  and  shoot  thereon,  and  the  game  and  wild  fowl,  woodcocks, 
snipes,  quails,  landrails  and  conies  there  killed  and  taken,  to  have  and  carry  away 
to  the  use  of  the  said  A.  13.,  his  heirs  and  assigns,  he  and  they  doing  no  more 
damage  to  the  said  lands  and  premises  or  the  crops  thereon  growing  and  being  than 
what  necessarily  happens  in  killing,  taking  and  foUowiug  such  game  and  other 
animals  :  And  also,  that  he  the  said  C.  D.,  his  executors,  administrators  and  as- 
signs, shall  and  will  from  time  to  time  and  at  all  times  during  the  said  term,  use  his 
utmost  endeavours  to  preserve  the  nests  and  eggs  of  all  partridges  and  pheasants, 
as  well  as  the  young  of  those  birds  and  of  all  manner  of  game,  free  from  injury  and 
from  being  taken  and  removed  from  the  places  where  the  same  may  be  found, 
except  for  the  necessary  preservation  thereof,  and  when  such  removal  shall  become 
necessar}'-,  then  the  said  C.  D.,  his  executors,  administrators  and  assigns,  shall  and 
-will  take  due  and  proper  care  of  such  eggs  and  young  birds  as  aforesaid,  and  en- 
Right  of  Entry,  deavour  to  rear  them  for  the  use  of  the  said  A.  B.,  his  heirs  and  assigns:  And 
ALSO  reserving  to  the  said  A.  B.,  his  heirs  and  assigns,  free  liberty  and  power  into, 
upon  or  over  the  said  demised  premises,  upon  or  for  any  other  reasonable  purpose  or 
occasion  whatsoever,  doing  thereby  no  wilful  or  unnecessary  injury  or  damage  to 
the  corn,  hay,  grass  or  fences  of  the  said  C.  D.,  his  executors,  administrators  or 
assigns. 


Nests,  Epgs  and 
young  Birds  to 
be  preserved. 


Except  all  Mines, 
&c. 


■With  liberty  to 
■work  them. 


And  to  sink  Pits 
and  Shafts  and 
make  Ways. 
And  to  dig  and 
get  Minerals,  &c. 

Compensation. 


Right  to  enter 
and  view  State 
and  Condition, 
&c. 


Sect.  22. — Exception  and  Beseii-ation  to  Landlord  of  all  Mines,  ^-c. 

Except  aud  always  reserved  unto  the  said  A.  B.,  his  heirs  and  assigns,  all  mines, 
veins,  seams  aud  beds  of  stone,  coal  and  cannel,  and  all  other  mines,  minerals, 
delphs  and  quarries  whatsoever,  which  now  are  or  hereafter  during  the  said  term 
hereby  granted  or  created,  shall  be  found  or  be  within  or  under  the  said  hereby 
demised  land  and  premises,  or  any  part  thereof;  together  with  full  and  free  liberty, 
power  and  authority  to  and  for  the  said  A.  B.,  his" heirs  and  assigns,  and  his  and 
their  servants  and  workmen  and  others,  by  his  and  their  authority,  with  or  without 
horses,  carts  and  other  carriages  and  all  necessary  implements  and  materials,  at  all 
times  during  the  said  term  to  enter  into  and  upon  the  land  and  premises  hereby 
demised,  or  any  part  thereof  other  than  any  such  part  or  parts  of  the  surface  thereof 
in  or  upon  which  there  shall  be  any  building,  reservoir,  drain,  watercourse  or  stream 
in  use  for  carrying  on  the  business  which  may  be  carried  on  by  the  said  C.  D.,  his 
executors,  administrators  or  assigns,  in  and  upon  the  said  premises  or  adjacent 
thereto  :  And  to  sink  any  pit  or  shaft  therein,  and  to  make  anyway  or  ways  therein 
or  thereon  for  the  purpose  of  carrying  and  conveying  coals,  stone  or  minerals,  and 
to  bore,  search  for,  dig,  get,  carry  away  and  dispose  of  such  coal,  cannel,  stone, 
slate  and  minerals  respectively,  without  paying  any  compensation  for  any  unavoid- 
able or  ordinary  damage  to  be  done  or  occasioned  thereby,  he  and  they  making 
compensation  to  the  said  C.  D.,  his  executors,  administrators  or  assigns,  for  all 
damages  to  be  done  or  occasioned  in  or  by  the  making  any  pit  or  shaft  in  or  under 
the  said  premises,  or  by  making  any  rail  or  other  ways  as  aforesaid  thereon,  or  by 
digging,  getting  and  carrying  away  such  coals  and  cannel,  stone,  slate  and  other 
minerals  in  or  after  the  rate  and  proportion  following,  (that  is  to  say,)  at  the  rate 

of for  every  superficial  square  yard  of  land  for  a  year,  and  so  in  proportion  for 

any  greater  or  less  quantity  than  a  yard,  or  a  longer  or  a  shorter  space  than  a  year: 
And  also,  excepting  and  reserving  unto  the  said  A.  B.,  his  heirs  and  assigns,  full 
and  free  liberty  at  all  reasonable  times  during  the  said  term  hereby  created  with  or 
without  surveyors  and  workmen,  to  enter  into  and  upon  all  or  any  part  of  the  said 
hereby  demised  premises,  in  order  to  view  and  inspect  the  state  and  condition 
thei-eof. 
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CiiAP.   XXIX. 
Sect.  23. — Proviso  for  Besumption  by  Lessor  of  all  or  any  part  of  the  Land       Sect.  23. 
demised,  on  giving  Three  Months^  Notice,  and  maki7ig  Compensation  for  Im- 
provements, S^c— Residue  of  Bent  to  be  reduced  proportionately  {z). 

Provided  nevertheless,  and  it  is  hereby  lastly  declared  and  agreed  by  and 
between  the  said  parties  hereto,  that  in  case  the  said  A.  B.,  his  heirs  or  assigns, 
shall  at  any  time,  or  from  time  to  time  during  the  continuance  of  the  said  term 
hereby  granted,  be  minded  and  desirous  of  having  any  part  [or  parts  or  the  whole] 
of  the  said  land  hereby  demised  delivered  up  to  him  or  them,  and  of  such  his  or 
their  mind  and  desire,  shall  give  three  calendar  months'  notice  in  writing  to  the  said 
C.  D.,  his  executors,  administrators  or  assigns,  or  leave  the  same  at  his  or  their  last 
or  usual  place  of  abode,  or  upon  the  said  demised  premises,  such  notice  to  expire  at 
any  time  of  the  year,  then  at  the  expiration  of  such  notice  so  given  or  left  as  afore- 
said, he  the  said  C.  D.,  for  himself,  his  executors,  administrators  and  assigns,  doth 
herebv  covenant  peaceablj"^  and  quietly  to  yield  and  surrender  up,  and  that  the  said 
A.  B.,  his  heirs  and  assigns,  shall  and  may  take,  peaceable  and  quiet  possession  of 
such  part  or  parts  of  the  said  land  as  shall  be  mentioned  and  included  in  such  notice 
as  aforesaid,  he  the  said  A.  B.,  his  heirs  or  assigns,  paying  to  the  said  C.  D.,  his 
executors,  administrators  or  assigns,  a  reasonable  and  fair  compensation  in  respect 
of  the  monies  which  may  have  been  laid  out  by  the  said  C.  D.,  his  executors,  ad- 
ministrators or  assigns,  in  improving  the  condition  of  so  much  of  the  said  land  as 
shall  be  so  given  up  to  the  said  A.  B.,  his  heirs  or  assigns  as  hereinbefore  men- 
tioned, and  then  and  from  thenceforth  the  rent  reserved  by  this  indenture  shall  be 
reduced  at  the  rate  of  [£2 :  2s.]  for  each  and  every  acre,  and  so  in  proportion  for  a 
less  quantity  than  an  acre,  that  may  be  given  up  to  the  said  A.  B.,  his  heirs  and 
assigns  as  aforesaid,  and  the  remainder  of  the  said  land  shall  be  held  by  the  said 
C.  D.,  his  executors,  administrators  or  assigns,  at  such  reduced  rent,  and  the  said 
A.  B.,  his  heirs  and  assigns,  shall  have  the  same  powers  and  remedies  in  all  respects 
as  if  the  lease  had  originally  been  granted  at  such  reduced  rent,  and  all  and  every 
the  covenants,  clauses,  provisions,  stipulations  and  agreements  herein  contained  shall 
be  as  valid  and  eftectual  of  and  for  so  much  of  the  land  hereby  demised  as  shall  not 
be  included  in  any  such  notice,  and  this  indenture  shall  be  read  and  construed  in 
all  respects,  in  reference  thereto,  as  if  such  reduced  rent  had  been  the  original  rent 
reserved  therein  and  the  land  originally  demised  had  been  the  land  not  included  in 
any  such  notice  as  aforesaid,  and  the  covenants,  clauses,  provisoes,  stipulations  and 
agreements  herein  contained  had  only  related  to  such  last-mentioned  land. 


Sect.  24. — Notice  to  take  Land  pursuant  to  the  above  Proviso. 

To  Mr.  J.  G.  the  executor  of  the  will  of  C.  D.,  deceased,  and  to  all  others  whom  it 
may  concern  : 

Pursuant  to  and  by  virtue  of  a  certain  indenture  of  lease,  dated  the day  of 

18 — ,  and  made  between  A.  B.  therein  described  of  the  one  part,  and  the  said 

C.  D.  of  the  other  part,  I  hereby  give  you  notice,  that  I  am  desirous  of  having 
delivered  up  to  me  at  the  expiration  of  three  calendar  months  from  the  service  of 
this  notice  upon  you,  the  peaceable  and  quiet  possession  of  all  that  piece  of  land 
situate,  &c.  [and  Avhich  said  piece  of  land  contains  by  admeasurement  22  a.  2r.  lip. 
or  thereabouts,  and  is  bounded  by  the  sea  wall  towards  the  river  Thames,  and  on 
all  other  sides  by  a  ditch  which  separates  the  same  from  other  marsh  land  now  be- 
longing to  me],  together  with  all  the  appurtenances  thereunto  belonging  :  And  I 
require  you  to  deliver  up  possession  of  the  same  to  me  accordingly,  and  to  surrender 
all  your  interest  in  the  same  to  me,  at  the  expiration  of  the  said  three  calendar 
months  ;  and,  in  consideration  thereof,  I  hereby  offer  and  agree  to  allow  you  a 
reasonable  and  fair  compensation  in  respect  of  any  monies  which  may  have  been 
laid  out  by  you  in  improving  the  condition  of  the  said  piece  or  parcel  of  land  above 
described,  and  to  release  you  from  all  liability  to  the  payment  of  rent  for  the  said 
piece  of  land  with  the  appurtenances  under  the  said  indenture  of  lease  from  the 
time  of  my  taking  possession  of  the  said  piece  of  land :  And  I  hereby  further  give 
you  notice,  that  the  reversion  in  fee  simple  of  and  in  all  and  singular  the  land  and 
hereditaments  comprised  in  the  said  indenture  of  lease  with  the  appurtenances  was 
conveyed  to  me  by  the  said  A.  B.  by  indenture  dated  the day  of 18—, 

(z)  See  another  similar  proviso,  ante,  985. 
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Chap.  XXIX.  and  made  between  the  said  A.  B.  of  the  one  part,  and  me  the  undersigned  E.  F.  of 
Sect.  25.       the  other  part,  and  that  I  am  now  the  absolute  owner  of  the  said  reversion.     Dated 

■  tliis day  of ,  18—. 

E.  F.  of,  &c. 


Sect.  25. — Covenant  hy  Lessor  to  produce  to  Lessees  his  Title  Deeds,  8fc.,  subject 

to  usual  Proviso  for  its  Defeasance. 

After  the  usual  qualified  covenant  for  quiet  enjoyment,  say,  "  And  also  shall 
and  Will  at  all  times  during  the  said  term  at  the  request  and  expense  of  the  said 
C.  D.  and  E.  F.,  their  executors,  administrators  and  assigns  (unless  prevented  by 
inevitable  accident)  produce  and  show  forth  to  them  or  either  of  them,  or  to  their 
or  his  attorney  or  agent  in  England,  the  several  deeds,  evidences  and  writings  men- 
tioned in  the  schedule  hereunder  written,  and  at  the  like  request  and  costs  (unless 
prevented  as  aforesaid)  furnish  the  said  C.  D.  and  E.  F.,  their  executors,  adminis- 
trators and  assigns,  with  copies  or  extracts  attested  or  unattested  of  or  from  the  same 
deeds,  evidence  and  writings  or  anj'^  of  them,  and  shall  and  will  permit  any  person 
or  persons  lawfullj'  appointed  by  the  said  C.  D.  and  E.  F.,  their  executors,  adminis- 
trators or  assigns,  to  examine  such  copies  and  extracts  respectively  with  the  origi- 
nals :  Provided  always,  and  it  is  hereby  agreed  and  declared  by  and  between  the 
said  several  parties  hereto,  that  in  case  the  said  A.  B.,  his  heirs  or  assigns,  shall  at 
any  time  hereafter  during  the  said  term  deliver  up  or  cause  to  be  delivered  up  to 
any  person  or  persons  the  said  deeds,  evidences  and  writings  hereinbefore  cove- 
nanted to  be  produced,  and  shall  procure  the  person  or  persons  to  whom  the  same 
shall  be  so  delivered,  at  his  and  their  own  cost,  to  enter  into  a  covenant  Avith  the 
said  C.  D.  and  E.  F.,  their  executors,  administrators  or  assigns,  to  the  same  purport 
and  effect  and  of  the  same  legal  validity  as  the  covenant  lastly  hereinbefore  con- 
tained, then  and  in  that  case  and  upon  delivery  to  the  said  C.  D.  and  E.  F.,  their 
executors,  administrators  or  assigns  of  such  new  covenant,  the  said  covenant  lastly 
hereinbefore  contained  shall  cease  and  be  void. 

Add  a  schedule  of  the  deeds,  8fc.  at  the  end  of  the  deed. 


Sect.  'HQ.  — Undertaking  by  a  Landlord  not  to  distrain  on  a  Lodger's  Goods. 

{Ante,  358.) 

Landlord's  address  and  date. 
stamp,  6d.  Sir, — In  consideration  of  your  becoming  \or  "  having  at  my  request  become"]  a 

lodger  in  the  house  of  my  tenant  C.  D.,  situate  and  being  No.  — ,  Street,  ia 

the  parish  of ,  in  the  county   of ,  and   of  one  peppercorn   now  paid  by 

you  to  me  (the  receipt  whereof  is  hereby  acknowledged),  I  hereby  undertake  and 
promise  you  that  I  will  not  distrain  upon  any  of  your  goods  or  chattels  for  any  rent 
due  or  to  become  due  to  me  from  the  said  C.  D.,  except  when  rent  shall  be  due  and 
in  arrear  for  [seven]  days  or  more  from  you  to  the  said  C.  D.,  and  then  only  to  the 
extent  of  such  last-mentioned  arrears  (b),  with  the  lawful  expenses  of  and  incident 
to  a  distress  for  that  amount. 

To  Mr.  E.  F.  Yours,  &c.  A.  B. 


Sect.  27. — Assignment  of  a  Lease  {by  Indoi'sement). 

Date  and  Parties.       This  INDENTURE,  made  the  day  of ,  18 — ,  Between  the  within- 

Testatum.  named  C.  D.  of  the  one  part,  and  E.  F.  of [grocer],  of  the  other  part ;  Wit- 

Stamp(c).  NESSETH,  that  in  consideration  of  the  sum  of pounds  sterling  (c)  now  paid  by 

the  said  E.  F.  to  the  said  C.  D.  (the  receipt  whereof  the  said  C.  D.  doth  hereby 
acknowledge,  and  from  the  same  doth  release  and  discharge  the  said  E.  F.,  his  exe- 
cutors, administrators  and  assigns).  He  the  said  C.  D.  [with  the  consent  in  Avriting 
of  the  within-named  A.  B.,  testified  by  his  signature  in  the  margin  of  these  pre- 

I  hereby  consent    sents  {d}],  DoTH  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  E.  F.,  his 
to  tliis  assign- 

(Signed)    A.  B.          (*)  ^he    landlord   must   ascertain    from  be  expressed  in  words  at  length  ;  ante,  961. 

IDale.]             C.   D.,   or  otherwise,   the   amount  of  such  As  to  the  stamp,  see  ante,  9(51. 

arrears,   before  he  ventures  to  distrain  on  {d)  Omit  this,  and  also  the  written  con- 

the  lodger's  goods,  after  giving  the  above  sent  in  the  margin,  where  no  such  consent 

undertaking.  is  necessary, 
(c)  The  full  consideration,  if  any,  must 
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executors,  administrators  and  assigns,  All  [tbat  messuage  and  land,  and  all  and  Chap.  XXIX. 

singular  other  the  premises,  or  "all  and  singular  the  messuages  or  tenements,  lands,       Sect.  27. 

hereditaments  and  premises,"  or  as  the  case  may  he']  comprised  in  and  expressed  to  ' 

be  demised  by  the  within-written  indenture,  Together  with  the   appurtenances, 

[except  as  within  excepted  (e)  ],  And  also  the  within-written  indenture ;  To  have  Habendum. 

AND  TO  HOLD   the   Said    [messuage  and]   premises   hereinbefore   expressed  to   be 

assigned  unto  the  said  E.  F.,  his  executors,  administrators  and  assigns,  henceforth 

for  the  residue  and  remainder  now  to  come  and  unexpired  of  the  term  of years 

expressed  to  be  granted  by  the  within-written  indenture;  Subject  nevertheless  to  subject,  &c. 
the  payment  of  the  rent,  and  the  performance  and  observance  of  the  covenants  and 
conditions  in  the  within-written  indenture  reserved  and  contained,  and  on  the  lessee's 
part  to  be  paid,  performed  and  observed  :  And  the  said  C.  D.  doth  hereby  fur  him-  Covenants  by 
self,  his  heirs,  executors  and  administrators,  covenant  with  the  said  E.  F.,  his  exe-  Assignor, 
cutors,  administrators  and  assigns,  that,  notwithstanding  any  act  or  thing  by  him 
the  said  C.  D.  made,  done  or  executed,   or  knowingly  suftered,  the  within-written 
indenture  is  now  a  good,  valid  and  effectual  lease  of  the  said  hereditaments  and  Lease  valid, 
premises  hereinbefore  expressed  to  be  assigned,   and  is  in  full  force,   unforfeited, 
unsurrendered,  and  in  nowise  become  void  or  voidable  :  And  that  all  and  singular  Rent  and  Cove- 
the  rents,  covenants  and  conditions  in  and  by  the  said  indenture  reserved  and  con-  performed  ^"^ 
tained,  and  on  the  part  of  the  lessee,  his  executors,  administrators  and  assigns  to  be 
paid,  observed  and  performed,  have  been  paid,  observed  and  performed  up  to  [the 
date  of  these  presents]  :    And  that,  notwithstanding  any  such  act  or  thing  as  Right  to  assign, 
aforesaid,  he  the  said  C.  D.  now  hath  good  right  and  full  power  to  assign  the  said 
hereditaments  and  premises  hereinbefore  expressed  to  be  assigned  unto  the  said  E.  F., 
his  executors,  administrators  and  assigns,  for  the  term  and  in  manner  aforesaid  ; 
And  that  it  shall  be  lawful  for  the  said  E.  F.,  his  executors,  administrators  and  auiet  Enjoy- 
assigns,  at  all  times  during  the  same  term,  quietly  to  enter  into  and  upon,  and  to  ™^°'* 
hold,  occupy  and  enjoy  tlie  said  hereditaments  and  premises,  and  receive  and  take 
the  rents  and  profits  thereof  respectively,  without  any  lawful  interruption  or  dis- 
turbance by  him  the  said  C.  C,  his  executors,  administrators  or  assigns,  or  any 
person  lawfully  or  equitably  claiming  by,  from,  through,  under  or  in  trust  for  him, 
tliem  or  any  of  them:  And  that,  free  and  discharged,  or  otherwise  by  the  said  Free  from 
C.   D.,   his  heirs,  executors  or  administrators,   sufficientl)'  indemnified,   from  and 
against  all  estates,  incumbrances,   claims  and  demands  whatsoever,  at  any   time 
heretofore,  or  any  time  hereafter,  made,  occasioned  or  suffered  by  the  said  C.  D., 
his  executors  or  administrators,  or  any  other  person  lawfully  or  equitably  claiming 
by,  from,  through,   under  or  in  trust  for  him,  them  or  any  of  them:  And  fur-   Further Assur- 
THER,  that  he  the  said  C.  D.,  his  executors  and  administrators,  and  every  other  ^°'^^- 
person  having  or  lawfully  or  equitably  claiming  any  estate,  right,  title,  interest, 
property,   claim  or  demand,  in,  to  or  out  of  the  said  hereditaments  and  premises 
hereinbefore  expressed  to  be  assigned,  or  any  of  them,  or  any  part  thereof,  by,  frcni, 
through,  under  or  in  trust  for  him  the  said'  C.  D.,  his  executors  or  administrators, 
shall  and  will  from  time  to  time  and  at  all  times  during  the  said  term  for  which  the 
same  hereditaments  and  premises  are  hereinbefore  expressed  to  be  assigned,  upon 
the  request  and  at  the  cost  of  the  said  E.  F.,  his  executors,  administrators  or  assigns, 
do  and  execute  every  such  lawful  act,  thing  and  assurance,  for  the  further  or  more 
perfectly  or  more  satisfactorily  assuring  the  said  hereditaments  and  premises  and  every 
part  thereof  unto  the  said  E.  F.,  his  executors,  administrators  and  assigns,  for  the  then 
residue  of  the  same  term,  and  in  manner  aforesaid,  or  otherwise,  as  by  the  said  E.  F., 
his  executors,  administrators  or  assigns  shall  be  reasonably  required  :   And  the  said  Covenants  by 
E.  F.  doth  hereby  for  himself,  his  heirs,  executors,  administrators  and  assigns,  Assignee, 
covenant  with  the  said  C.  D.,  his  executors  and  administrators,  tbat  he  the  said 
E.  F.,  his  executors,  administrators  or  assigns,  shall  and  will  henceforth  from  time  To  pay  sub- 
to  time  and  at  all  times  pay  the  said  yearly  rent  of  £ ,  by  the  within-written  sequent  Rent. 

indenture  reserved  and  henceforth  to  become  payable,  and  perform  and  observe  all  And  perform 
and  every  the  covenants  and  conditions  in  the  same  indenture  contained  and  on  the  ^g^j^*^'^  ^°^^' 
part  of  the  lessee,  his  executors,  administrators  or  assigns,  henceforth  to  be  per- 
formed or  observed :  And  also  shall  and  will  from  time  to  time  and  at  all  times  And  indemnify 
hereafter  save  harmless  and  keep  indemnified  the  said  C.  D.,  his  heirs,  executors  ^q^^'&c."''^'^^" 
and  administrators,  and  his  and  their  estates  and  effects  of,  from  and  against  all 
actions,  suits,  proceedings,  costs,  charges,  damages,  claims  and  demands  whatsoever 
(including  costs  of  any  defence  as  between  attorney  or  solicitor  and  client),  which 
shall  or  may  be  incurred  or  sustained  by  reason  or  on  account  of  the  non-payment 

(e)  Omit  these  words,  if  there  be  no  exception  in  the  lease. 

3s 
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Chap,  XXIX.  of  the  said  rent  or  any  part  thereof,  or  the  breach,  non-performance  or  non-observ- 
Sect.  28.       unce  of  the  said  covenants  and  conditions,  or  any  of  them.     In  witness,   [&c.  as 


ante,  978]. 

Attestation,  as  ante,  975. 

Hecevpt  for  consideration,  as  ante,  975. 


Pate  and  Parties. 
Kccital  of  Lease. 


Sect.  2%.— Assignment  of  a  Lease  (not  by  Indorsement). 
Tiri-s  Indenture,  made  the day  of ,  18—,  Between  G.  H.  of 


Assignments. 


Contract  of  Sale. 


Testatum. 

Stamp  (/). 


Operative  Words, 

"  I  hereby  con- 
sent to  this  as- 
sifrnnient,  &c. 
(Signed)  A.B." 
[Date.'\ 


Habendum. 


Subject,  &c. 


Covenants,  as 

ante,  y93. 


Receipt  for  Pur- 
cliasc- .Money. 


[tailor]  of  the  one  part,  and  I.  K.  of - 
by  an  uidenture  of  lease,  dated  the 
to  be  made  between  A.  B.     ' 


[bookseller]  of  tlie  other  part ;  Wheueas 

day  of ,  18 — ,  and  made  or  expressed 

tlierein  described  of  the  one  part,  and  C.  D.  therein 
described  of  the  otlier  part,  for  the  considerations  therein  mentioned  the  said  A.  B. 
did  demise  [and  lease]  unto  the  said  C.  D.,  his  executors,  administrators  and  assigns, 
All  \  parcels  from  lease]  with  the  appurtenances  [except  as  therein  is  excepted]  ; 
To  hold  the  same  unto  the  said  C.  £).,  his  executors,  administrators  and  assigns, 

from  the day  of ,  18 — ,  for  the  terra  of years,   at  the  yearly  rent  of 

£ ,  payable  [quarterly],  as  in  the  said  indenture  mentioned;  and  under  and 

subject  to  the  covenants  and  conditions  therein  contained,  and  on  the  part  of  the 
saitlC.  D.,  his  executors,  administrators  and  assigns,  to  be  performed  and  observed  : 
And  whereas  [by  divers  mesne  assignments  and  other  acts  in  the  law,  and  ulti- 
mately] by  an  indenture  dated  the day  of  ,  18 — ,  made  or  expressed  to  be 

made  between  ["the  saidC.  D."  or  "oneE.  F.  therein  described "  of  the  one  part, 
and  the  said  G.  H.  of  the  other  part],  All  the  [messuage,  land  and]  premises  com- 
prised in  and  expressed  to  be  demised  by  the  said  recited  indenture  of  lease,  with  the 
appurtenances  [except  as  in  the  same  indenture  is  excepted],  were  assigned  to  and 
became  vested  in  the  said  G.  H.  for  the  residue  and  remainder  of  the  said  term  of 

years,  subject  to  the  payment  of  the  rent,  and  the  performance  and  observance 

of  the  covenants  and  conditions  in  the  same  indenture  of  lease  reserved  and  con- 
tained, and  on  the  lessee's  part  to  be  paid,  performed  and  observed  :  And  whereas 
the  said  I.  K.  has  contracted  with  the  said  G.  H.  for  the  purchase  of  the  said  lease- 
hold tenements  and  premises  for  the  residue  of  the  said  term  of years,  subject 

as  aforesaid,  for  the  price  or  sum  of  £ :  Now  this  indenture  witnesseth, 

that,  in  pursuance  of  the  said  recited  contract,  and  in  consideration  of  the  sum  of 

pounds  sterling  (  /)  now  paid  by  the  said  I.  K.  to  the  said  G.  H.  (the  receipt 

whereof  the  said  G.  H.  doth  herebj^  acknowledge,  and  from  the  same  doth  release 
and  discharge  the  said  I.  K.,  his  executors,  administrators  and  assigns) :  He  the  said 
G.  H.  [with  the  consent  in  writing  of  the  said  A.  B.,  testified  by  his  signature  in  the 
margin  of  these  presents  (^)],  Doth  bargain,  sell,  assign,  transfer  and  set  over  nnto 
the  said  I.  K.,his  executors,  administrators  and  assigns,  All  [that  messuage  and  land], 
and  all  and  singular  other  the  premises  comprised  in  and  expressed  to  be  demised  by 
the  said  recited  indenture  of  lease,  Together  with  the  appurtenances  [except  as  in 
the  same  indenture  is  excepted]  ;  And  also  the  said  indenture  of  lease  [and  all  other 
deeds  and  WTitings  relating  to  the  said  premises  in  the  possession  or  power  of  tlie 
said  G.  H.,  or  which  he  can  obtain  without  suit  at  law  or  in  equity].  To  have 
AND  TO  hold  the  said  [messuage,  land  and]  premises  hereinbefore  expressed  to  be 
assigned  unto  the  said  I.  K.,  his  executors,  administrators  and  assigns,  henceforth 

for  the  residue  and  remainder  now  to  come  and  unexpired  of  the  said  term  of 

years,  expressed  to  be  granted  by  the  said  recited  indenture  of  lease;  Subject 
nevertheless  to  the  payment  of  the  rent,  and  the  performance  and  observance  of  the 
covenants  and  conditions  in  the  same  indenture  reserved  and  contained,  and  on  the 
lessee's  part  to  be  paid,  performed  and  observed.  Add  covenants  by  assignor  and 
assignee,  corresponding  with  those  ante,  993,  substituting  the  icords  "  the  said 
recited  indenture  of  lease,"  for  "  the  ivithin-icritten  indenture  "  when  necessary. 
Indorse  a  receipt  for  the  purchase-money,  as  ante,  975. 


(/)  Ante,  976  (m). 

{g)  Omit  this,  and  also  the  written  con- 


sent in  tlie  margin,  where  no  such  consent 

is  necessary. 
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Sect.  29. — Licence  to  assign  (i). 

Whereas  bj'  an  indenture  of  lease,  dated  [^"c,  recite  lease,  as  ante,  994,  then 
go  on  thus:]  and  in  the  said  indenture  is  contained  a  covenant  on  tlie  part  of  the 
said  C.  D.  that  he  the  said  C.  D.,  his  executors,  administrators  or  assigns,  should 
not  nor  would  [recite  covenant  not  to  assign,  4t.],  without  the  consent  in  writing 
of  the  said  A.  B.,  his  heirs  [or  executors,  administrators]  or  assigns,  for  that  purpose 
first  had  and  obtained.  Now  the  said  A.  B.,  at  the  request  of  the  said  C.  D., 
Doth  hereby  give  and  grant  unto  the  said  C.  D.  licence  and  consent  to  assipi  and 
transfer  all  his  estate,  term  and  interest  of,  in  and  to  the  said  premises,  with  tlie 
appurtenances  comprised  in  and  demised  by  the  said  recited  indenture  of  lease,  unto 
I.  K.,  of [booksellerl,  his  executors  and  administrators:  Subject  neverthe- 
less to  the  payment  of  the  rent  and  the  performance  and  observance  of  the  covenants 
and  conditions  in  the  said  recited  indenture  reserved  and  contained,  and  on  the 
lessee's  part  to  be  paid,  performed  and  observed.  As  witness  the  hand  of  the  said 
A.  B.,  the day  of 18—. 

Witness,  "  (Signed)    A.  B.  {k). 

G.  H.  of  [&c.] 


Chap.  XXIX. 
Sect.  29. 


Sect.  30. — Surrender  of  a  Lease  hy  Indenture  (indorsed). 

This  indenture,  made  the day  of 18—,  Between  the  within-named 

C.  D.  of  the  one  part,  and  the  within-named  A.  B.  of  the  other  part,  Witnesseth 
that  the  said  C.  D.,  at  the  request  of  the  said  A.  B.,  and  in  consideration  of  the  sum 

of  £ sterling  (Z)  now  paid  by  the  said  A.  B.  to  the  said  C.  D.  (the  receipt 

whereof  is  hereby  acknowledged),  Doth  assign,  surrender  and  yield  up  unto  the 
said  A.  B.,  his  [heirs  or  execu'tors,  administrators]  and  assigns,  All  [that  messuage 
or  tenement,  land]  and  premises,  with  the  appurtenances  comprised  in  and  expressed 
to  be  demised  by  the  within-written  indenture.  Together  with  the  said  indenture  : 
And  all  the  estate,  right,  title,  interest,  property,  profit,  possession,  benefit,  claim 
and  demand,  legal  and  equitable,  of  him  the  said  C.  D.,  of,  in  and  to  the  said  pre- 
mises respectively :  To  have  and  to  hold  the  same  unto  the  said  A.  B.  his  [heirs 
or  executors,  administrators  (?«)]  and  assigns,  for  the  residue  and  remainder  now 
to  come  and  expired  of  the  term  of years  granted  by  the  within-written  inden- 
ture, and  for  all  other  the  term,  estate  and  interest  of  the  said  C.  D.,  of  and  in  the 

said  premises  respectively  :  To  the  intent  that  the  said  term  of years  may   Merger. 

merge  and  be  extinguished  in  the  reversion  [freehold  and  inheritance  or{n)  estate 
and  interest]  of  the  said  A.  B.,  of  and  in  the  said  premises:  And  the  said_  C.  D. 
doth  hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant  with  the 
said  A.  B.,  his  [heirs  or  executors,  administrators (w )]  and  assigns,  that  he  the  said 
C.  D.  hath  not  executed  or  done,  or  knowingly  suffered,  or  been  party  or  privy  to 
any  deed  or  thing  whereby  or  by  reason  or  means  whereof  the  premises  hereinbefore 
expressed  to  be  surrendered  or  otherwise  assured,  or  any  of  them  or  any  part  thereof, 
or  these  presents,  are,  is  or  may  be  charged,  incumbered,  affected  or  impeached  in 
title,  estate  or  otherwise  howsoever.     In  witness  [^c.  as  ante,  978]. 


Date  and  Parties. 
Testatum. 

Stamp  (J). 
Parcels. 

Estate. 
Habendum. 


Covenant  a$;aiiist 
Incumbiances. 


Sect.  31.— The  like  by  Deed-Poll  {indorsed). 

To  all  to  whom  these  presents  shall  come,  C.  D.  of [grocer]  sends 

greeting  :   Know  ye  that  the  said  C.  D.,  at  the  request  of  the  within-named  A.  B., 

and  in  "consideration  of  the  sum  of  £ sterling  (Z)  now  paid  by  the  said  A.  B.   stamp  (/). 

to  the  said  C.  D.  (the  receipt  whereof  is  hereby  acknowledged),  Doth  assign,  sur- 


(i)  A  licence  to  assign  may  be  written  in 
the  margin  of  the  proposed  assignment,  as 
ante,  994 ;  but  sometimes  there  maj'  be 
reasons  for  writing  it  in  a  separate  form. 

(A-)  No  seal  or  stamp  is  necessary,  unless 
indeed  the  required  licence  must  be  by 
tired,  which  is  seldom,  if  ever,  tlie  case ; 
and  then  A.  B.  should  be  made  a  party  to 
tlie  assignment  of  the  second  part,  and 
therein  give  his  consent,  tec. 


O 


(/)  The  consideration,  if  any,  must  be 
truly  expressed  in  words  at  length  ;  ante, 
976"(  m).  As  to  the  proper  stamp,  see  ante, 
9(30,  961. 

{m)  If  A.  B.  is  the  freeholder,  say  "  his 
heirs  and  assigns ;"  if  he  is  only  a  termor, 
say  "his  executors,  administrators  and 
assigns." 

(n)  According  as  A.  B.  has  a  freehold  or 
only  a  chattel  interest. 

2 


PRECEDENTS — ASSIGNMENTS  OF  LEASE. 


Chap.   XXIX.  render  and 
Sect. 31. 


nd  yield  up  unto  tlie  said  A.  B.,  his  [heirs  or  executors,  administrators]  and 
„^c.^..o,  All,  &c.  [remainder  as  ante,  Sect.  30,  including  the  covenant  against  in- 
cumbrances'].    In  witnkss  whereof  the  said  C.  D.  hath  hereunto  set  his  hand  and 

seal,  on  the day  of 18 — . 

Signed,  sealed  and  delivered,  by  the  \ 

above-named  C.  D.  in  the  pre-  >  C.  D.  (l.s.) 

sence  of  J 

I  accept  the  above  surrender. 

(Signed)     A.  B.  {p). 

Sect.  32. — Suirender  of  a  Lease  by  Indenture  {not  indorsed). 
This  indenture,  made  the  day  of  18—,  Between  G.  H.  of 


[tailor]  of  the  one  part,  and  A.  B.  of [esquire]  of  the  other  part ;  Whereas, 

l)y  an  indenture  of  lease  [dated,  &c.  recite  lease  as  ante,  994;  also  any  assignment 
thereof,  as  ante,  994].     Now  this  indenture  witnesseth,  that  the  said  G.  H., 

at  tiie  request  of  the  said  A.  B.  [and  in  consideration  of  the  sum  of  £ sterling 

now  paid  by  the  said  A.  B.  to  the  said  G.  H.,  the  receipt  whereof  is  hereby  acknow- 
ledged]; Doth  assign,  surrender  and  yield  up,  unto  the  said  A.  B.  [his  heirs  or 
executors,  administrators]  and  assigns,  All,  &c.  [remainder  as  ante.  Sect.  30,  substi- 
tuting the  tcords,  "  the  said  recited  iiidenture  of  lease,"  in  lieu  of^^  the  within-writ' 
ten  indenture,'"  whenever  necessary']. 

Sect.  33. — The  like  by  Deed-Toll  {not  indorsed). 

To    ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  G.  H.  of [tailor],  SCnds 

greeting  :  Whereas  by  an  indenture  of  lease  [dated,  &c.,  recite  lease,  as  ante,  994, 
also  any  assignments,  as  ante,  994].     Now  know  .ye  that  the  said  G.  H.,  at  the 

request   of  the  said    A.   B.    [and  in  consideration  of  the  sum   of  £ sterling 

now  paid  by  the  said  A.  B.  to  the  said  G.  H.  (the  receipt  whereof  is  hereby  acknow- 
ledged), DoTH  assign,  surrender  and  yield  up  unto  the  said  A.  B.,  his  [heirs  or 
executors,  administrators]  and  assigns.  All,  &e.  [remainder  as  ante,  Sect.  30,  suh- 
stitutiny  the  words,  '■'■  the  said  recited  indenture  of  lease"  in  lieu  of  "  the  within- 
written  indenture,"  whenever  necessary], 
Jo  witness,  &c.  [as  above], 

I  accept  the  above  surrender. 

(Signed)     A.  B.  {p). 

Sect.  34. — Memorial  of  a  Lease  {ante,  133). 

stamp  tr).  A  MEMORIAL,  to  be  registered  pursuant  to  act  of  parliament.  Of 

^  An  indenture,  bearing  date  the day  of one  thousand  eight 

to      >  hundred  and  sixty and  made  between  A.  B.  of,  &c.  [as  in  the  deed], 

' S  of  the  one  part,  and  C  D.  of,  &c.  [as  in  the  deed],  of  the  other  part; 

Whereby  the  said  A.  B.  demised  to  the  said  C.  D.  [his  executors,  administrators 
and  assigns],  All  [parcels  verbatim  as  in  the  deed,]  with  the  appurtenances  {q), 
[except,  &c.,  as  in  deed]  ;  To  hold  the  same  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators and  assigns,  from  the  day  of [as  in  the  deed],  for  the  term 

of years  thence  next  ensuing,  under  and  subject  to  the  rent,  covenants  and 

conditions  therein  reserved  and  contained  :  which  said  indenture,  as  to  the  execution 
thereof  by  the  said  A.  B.  [and  C.  D.],  is  witnessed  by  [name,  address  and  addition 
of  the  icitness  or  ivitnesses],  [And  as  to  the  execution  thereof  by  the  said  C.  D.  is 
witnessed  by  name,  address  and  addition  of  the  loitness  or  witnesses  {s)]:  And  is 
hereby  required  to  be  registered  by  the  said  [A.  B.  or  C.  D.].  As  witness  his 
hand  and  seal. 

Signed  and  sealed  {t)  by  the  above-named  \ 

in  the  presence  of  >  (l.  s.) 

Two  witnesses  (m).     j 

(/))  This  memorandum  of  acceptance  is  delivered  as  a  deed. 

not  essential,  but  generally  advisable.  {u)  One  of  whom   must   be  an  attesting 

{q)  These  need  not  be  more  fully  stated.  witness  to  the  lease,  and  will  have  to  prove 

(r)  Stamp,  2s.  6rf. ;  ante,  965.  before  the  registrar  upon  oath  that  he  shw 

{s)  Omit  this    where    the    same    witness  the  memorial   signed  and  sealed,  and  the 

attests  the  execution  by  both  parties.  deed  to  which  it  refers  duly  executed. 
{t)  A  memorial  does  not  require  to  be 
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Sect.  35. — Memorial  of  an  Assignment  of  a  Lease  {ante,  \^^).  Ciiw    XX  FX 

A  MEMORIAL,  to  be  resjistered  pursuant  to  act  of  parliament,  Of  Sect.  35. 

An  indenture,  bearing  date  the  — —  day  of one  thousand  eight 


to      >  hundred  and  sixty ,  and  made  between  A.  B.  of,  &c.  [as  in  the  deed],  stamp  (a;). 

of  the  one  part,  and  C.  D.  of,  &c.  \_as  in  the  deed],  of  the  other  part; 


Whereby  after  reciting  an  indenture,  dated (?/),  purporting  to  be  a  lease  of 

All  [here  set  out  the  description  verbatim  from  the  recitals  in  the  deed]  :  For  the 
CONSIDERATIONS  in  the  now  memorializing  indenture  mentioned,  the  said  A.  B. 
did  assign  to  the  said  C.  D.,  his  executors,  administrators  and  assigns.  All  [describe 
parcels  verbatim,  as  in  the  operative  part  of  the  deed]  :  To  hold  the  same  unto  the 

said  C.  D.,  his  executors,  administrators  and  assigns,  for  the  residue  of  a  term  of 

years,  from  the day  of  one  thousand  eight  hundred  and created  by 

the  said  recited  indenture  of  the daj'  of ,  under  and  subject  to  the  rent, 

covenants  and  conditions  reserved  and  contained  in  the  said  recited  indenture  of  the 

day  of 18 — :  which  said  indenture,  as  to  the  execution  thereoi  \i-emainder 

us  in  the  last  form]. 

(a)  Stamp,  2s.  6d.;  ante,  965.  (y)  Only  the  date  need  be  mentioned. 
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Chap.  XXX. 
Sect.  1. 


Sect.  1. — Notices  to  quit,  and  other  Notices,  Sfc. 
1.  Notice  to  quit,  signed  Jry  the  Landlord  Idmself  {ante,  297). 

To  Mr.  C.  D. 

Sir,—!  hereby  give  you  notice  to  quit  and  deliver  up  possession  of  the  [house  or 

farm,  land]  and  premises,  with  the  appurtenances  situate  [at or  in  the  parish 

of ]  in  the  county  of ,  which  you  hold  of  me,  as  tenant  thereof,  on  the 

[twenty-fifth]  day  of  [March]  next  (a)  [or  at  the  expiration  of  the  year  of  your 
tenancy  which  shall  expire  next  after  the  end  of  one  half  year  from  the  service  of 
this  notice  (6)]. 

Dated  the day  of ,  18—. 

Yours,  &c. 

A.  B. 

\^Add  address.^ 


2.  Notice  to  quit  given  by  an  Agent  of  the  Landlord  {ante,  294,  304). 

To  Mr.  C.  D. 

Sir, — I  hereby,  as  agent  for  [A.  B.  esq.]  your  landlord,  and  on  his  behalf,  give 
you  notice  to  quit  and  deliver  up  possession  of  the  [house  or  farm,  land]  and  pre- 
mises, with  the  appurtenances,  situate  [at or  in  the  parish  of ]  in  the 

county  of ,  which  you  hold  of  him  as  tenant  thereof,  on  the day  of 

next  (a)  [or  at  the  expiration  of  the  year  of  your  tenancy  which  shall  expire  next 
after  the  end  of  one  half  year  from  the  service  of  this  notice]. 

Dated  the day  of ,  18 — . 

Yours,  &c. 

E.  F.  of 

Agent  for  the  above-named  A.  B.  esq. 


(rt)  Be  correct  as  to  the  proper  day ;  ante, 
298,  299.  If  the  day  on  which  the  tenancy 
commenced  is  accurately  known,  the  words 
widiin  brackets,  "or  at  the  expiration,"  &c., 
may  be  safely  omitted.  So,  if  the  exact  day 
be  not  known,  and  it  is  wished  to  make  the 
notice  prini^  facie  evidence  of  the  time  when 
the  tenancy  commenced,  omit  those  words, 
and  serve  the  notice  on  the  tenant  per- 
sonally, and  read  it  to  him,  or  get  him  to 


read  it  in  your  presence  ;  ante,  300.  By 
way  of  precaution  against  any  damage 
arising  from  the  omission  of  the  above 
words,  a  second  notice,  including  them, 
may  be  served  in  due  time  by  another 
witness;  Cole  Ejec.  50,  697,  note. 

(6)  Ante,  299,  300;  Doe  d.  Gorst  v.  Ti- 
mothy, 2  C.  &  K.  351  ;  Hirst  v.  Horn,  6  M. 
&  W.  393. 
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3.  Notice  hy  Landlord  to  quit  Lod(jings.  Chap.  XXX. 

S  ECT     1 

Sir, — I  hereby  give  you  notice  to  quit  and  deliver  up  on next  the  rooms  or  ! ! 

apartments  with  the  appurtenances  in  my  house  [No.  25,  Green  Street,  Grosvenor 
Square]  which  you  now  hold  of  me. 

Dated  this day  of ,  18—. 

Yours,  &c. 
To  Mr.  C.  D.  A.  B. 


4.  Notice  to  quit,  signed  by  the  Tenant  himself  {ante,  296,  297). 

To  A.  B.  esq. 

Sir, — I  hereby  give  you  notice  that  it  is  my  intention  to  quit  and  deliver  up  pos- 
session of  the  [house  or  farm,  land]  and  premises,  with  the  appurtenances,  situate 

[at or  in  the  parish  of ]  in  the  county  of ,  now  held  by  me  as  your 

tenant  thereof,  on  the  [twenty-fifth]  day  of  [March]  next(rf). 

Dated  the day  of ,  18—. 

Yours,  &c. 

C.  D. 


5.  Notice  to  quit  given  by  an  Agent  of  the  Tenant  {ante,  294,  304). 

To  A.  B.  esq. 

Sir,— I  hereby,  as  agent  for  Mr.  C.  D.  your  tenant,  and  on  his  behalf,  give  you 
notice  that  it  is  his  intention  to  (juit  and  deliver  up  possession  of  the  [house  or  farm, 

land]  and  premises,  with  the  appurtenances,  situate  [at or  in  the  parish  of 

]  in  the  county  of ,  now  held  by  him  as  your  tenant  thereof,  on  the 

day  of next  (d). 

Dated  the day  of ,  18—. 

Yours,  &c. 

G.  H. of 

Agent  for  the  above-named  C.  D. 


6.  Notice  by  Tenant  to  quit  Lodgings. 

Sir, — I  hereby  give  you  notice  that  on  the  day  of next  I  shall  quit 

and  deliver  up  possession  of  the  rooms  and  apartments  with  the  appurtenances  in 
your  house  [No.  25,  Green  Street,  Grosvenor  Square],  which  I  now  hold  of  you. 

Dated  this day  of ,  18—. 

Yours,  &c. 

To  Mr.  A.  B.  C.  D. 


7.  Notice  to  quit  given  by  a  Tenant  in  Common  {ante,  295). 

To  Mr.  C.  D. 

Sir, — I  hereby  give  you  notice  of  my  intention"  to  determine  the  tenancy  under 
which  you  now  hold  of  me  [one  undivided  third  part  or  share  as  the  case  may  be'] 
of  and  in  the  [messuage  or  farm,  land]  and  premises,  with  the  appurtenances, 

situate  at in  the  county  of ,  and  require  you  to  quit  the  same  on  the 

day  of next  [or  at  the  expiration  of  the  year  of  your  tenancy,  which  shall 

expire  next  after  the  end  of  one  half-year  from  the  service  of  this  notice  {d)\ 

Dated  the day  of ,  18 — . 

Yours,  &c. 

A.  B. 

8.  Notice  to  determine  a  Lease  for  Twenty- one  Years,  at  the  end  of  the  first  Seven 
or  Fourteen  Years,  pursuant  to  a  Proviso  or  Power  therein  contained  {ante,  308). 

To  Mr.  CD. 

Sir, — In  pursuance  of  the  proviso  or  power  {e)  in  this  behalf  contained  in  an 

{d)  The  words,  "or  at  the  expiration  of  menced. 

the  year  of  [my  or  his]  tenancy  which  shall  (e)  A    notice  to  quit  at  the  end  of  the 

expire  next  after  the  end  of  one  half  year  first  seven  or  fourteen  years  is  sufficient, 

from  the  service  of  this  notice,"  are  seldom  although  it  does  not  refer  to  the  proviso; 

necessary  when  the  notice  is  given  by  or  on  Giddens  v.  Dodd,  3  Drew.  485;    25  L.  J., 

behalf  of  the  tenant,  who  generally  knows  Chan.  451. 
at  what  time  of  the  year  liis  tenancy  com- 
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Chap.  XXX.   indenture  of  lease  datod  the day  of 18 — ,  made  or  expressed  to  be  madebe- 

Sect.  1.  tween  [as  the  case  may  be~\,  I  the  undersi;^ned  [being  the  assignee  of  the  immediate  re- 
version  of  and  in  the  tenements  witli  the  appurtenances  demised  by  the  said  lease], 
do  liereby  give  you  notice  that  it  is  my  intention  to  avoid  the  said  lease,  and  to  put 
an  end  to  the  term  thereby  granted  at  the  end  of  the  first  [seven  or  fourteen,  or  as 
the  case  vuiy  ie]  years  of  the  said  term. 

Dated  the    —  day  of ,  18—. 

Yours,  &c. 

E.  F.  of,  &c. 

0.  Demand  of  Possessioii  {g)  jmrsuant  to  15  Sf  16  Vict,  c,  76,  s.  213  {ante,  821). 

To  Mr.  C.  D. 

Sir, — I  do  hereby  [^if  given  by  an  agent,  say,  "as  agent  of  and  for  A.  B.  esq., 
your  landlord,  and  on  his  behalf  "J  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  demand  of  and  require  you  fortlnvith  to  quit  and  deliver  up 
possession  of  [the  messuage,  land  and  premises  or  the  farm  and  premises,  or  as  the 

case  may  he\  with  the  appurtenances  situate  and  being  [at or  in  the  parish 

of i  in  the  county  of ,  and  which  were  held  by  you  under  a  [lease  or 

agreement  in  writing],  bearing  date  the  day  of 18 —  for  the  term  of 

years,  which  expired  on  or  about  the day  of last,  [or  as  tenant  from  year  to 

year,  which  tenancy  was  determined  by  the  said  A.  B.  or  by  you,  as  the  case  may 

be,  on  the day  of last,  by  a  regular  notice  to  quit  before  then  duly  given]. 

Dated  this day  of ,  18 — . 

Yours,  &c. 
A.  B. 

[or  E.  r.  of 

Agent  for  the  above-named  A.  B.] 

10.  Demand  of  Possession  at  the  end  of  a  Term  of  Years,  otherwise  double  Rent 

or  double  Value  {aiite,  555). 

To  Mr.  C.  D. 

Sir, — I  do  hereby  [as  agent  for  and  on  behalf  of  your  landlord  A.  B.  esq.] 
demand  and  require  you  to  quit  and  deliver  up  possession  of  [describe  the  premises 

shortly^  with  the  appurtenances  situate  at or  in  the  parish  of ,  in  the 

county  of  — ^  [forthwith ;  or,  if  the  term  have  not  expired,  say  '*  on  the  expi- 
ration of  your  term  therein,  which  will  expire  on  or  about  the  day  of 

next  [or  instant]  :"  and  take  notice,  that  if  you  hold  over  the  said  premises  after 
["the  service  hereof"  or  "  the  expiration  of  the  term"  (A)]  you  will  be  liable  to 
pay  [double  value  or  double  rent  (i)]  for  the  said  premises,  pursuant  to  the  statute 
in  such  case  made  and  provided. 

Dated  this  day  of ,  18 — . 

Yours,  &c. 

A.  B.  of 

[or  E.  F.  of , 

Agent  for  the  above-named  A.  B.  esq.] 

{g)  This  demand  may  be   addressed   to  {i)  State    correctly   which.     When   the 

the  tenant  "or  any  one  holding  or  claiming  landlord  gives  due  notice   to   quit,  or  the 

by  or  under  him,"  and  may  be  "  served  per-  term  expires  without  any  notice,  and  tlie 

sonally  upon,  or  left  at  the  dwelling-house  tenant  holds  over  after  the  determination  of 

or  usual  place  of  abode  of  such  tenant  or  tlie  term,  he  is  liable  to  pay  double  value ;  4 

person;"   15  &  16  Vict.  c.  7G,  s.  213  ;  ante,  Geo.   2,  c.   28,  s.   1;    Soulsbi/ v.  Nevhig,  9 

821;    Cole  Ejec.  379.     If  possible  an  ex-  East,    313;     Cole    Ejec.    645;     ante,    554. 

press  refusal  to  deliver  up  possession  pur-  When  the   tenant   gives   such  notice,  and 

suant  to    the    notice  should   be   obtained ;  wrongfully  holds  over,  he  is  liable  to  pay 

Cole  Ejec.  382.  double  rent;   11   Geo.  2,  c.  19,  s.  18  ;   Cole 

(h)  According   as   the    notice    is    served  Ejec.  649;  ante,  558.     A  person  to  wliom 

before  or  after  the  expiration  of  the  term.  the  landlord  has  granted  a  fresh  lease,  to 

If  the  tenant  hold  only  from  year  to  year,  commence  from  the  expiration  of  the  former 

the  usual  notice  to  quit  is  sufficient;  Cole  term,  is  not  entitled  to  double  rent  or  double 

]\jec.  646,  698.     No  unnecessary  delay  after  value,  not  being  a  lessor  or  landlord,  or  per- 

tlie  expiration  of  the  term  should  take  place  son    entitled    to    the   reversion    within    the 

before  the  above  notice  is  served;   Cobb  v.  meaning  of  the  statutes;  Blatchford,  app., 

Stokes,  8  East,  358.  Cole,  resp.,  5  C.  B.,  N.  S.  514. 
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11.  Notice  to  Tenant  to  deliver  up  Possession,  pursuant  to  I  Sf  2  Vict.  c.  74  (^ante,    Chap.  XXX. 

888)  (A),  Sect.  1. 

I, [owner,  or  agent  to ,  the  owner,  as  the  case  may  he'],  do  hereby 

give  you  notice,  that  unless  peaceable  possession  of  the  tenement  [^shortly  desa-ib- 

inq  if],  situate ,  which  was  held  ofme  [or  "  of  the  said ,"  as  the  casemay 

be],  under  a  tenancv  from  year  to  year  [or  as  the  case  may  be],  which  expired  [or 

"  was  determined"]  by  notice  to  quit  from  the  said [or  otherwise  as  the  case 

may  be],  on  the  day  of ,  and  which  tenement  is  now  held  over  and  de- 
tained from  the  said be  given  to [the  owner  or  agent],  on  or  before  the 

expiration  of  seven  clear  days  from  the  service  of  this  notice,  I,  ,  shall  on 

next,  the  day  of  ,  at  of  the  clock  of  the  same  day,  at  {I), 

apply  to  her  Majesty'?  justices  of  the  peace  acting  for  the  district  of [being  the 

district,  division  or  place  in  which  the  said  tenement,  or  any  part  thereof  is  situate], 
in  petty  sessions  assembled,  to  issue  their  warrant  directing  the  constables  of  the  said 
district  to  enter  and  take  possession  of  the  said  tenement  and  to  eject  any  person 
therefrom. 

Dated  this . 

(Signed) 
To  Mr.  C.  D.  [oioner  or  agent]. 


12.  Notice  to  repair. 

Sir, — You  are  hereby  required  [forthwith  or  within  three  calendar  months  now 
next]  to  put  in  good  tenantable  repair,  order  and  condition  {m)  the  [messuage]  and 

premises,  with  the  appurtenances  situate  at in  the  parish  of in  the  county 

of ,  which  you   now  hold  of  [me,  or  of  A.  B.  of ,  esq.]  ;  and  particularly 

that  you  do  all  and  singular  the  amendments  and  repairs  specified  in  the  schedule 
hereunder  written. 

Dated  this day  of ,  18 — . 

Yours,  &c. 

A.  B.  of , 

[or  E.  F.  of- 


To  Mr.  C.  D.  Surveyor  of  the  said  A.  B.,  esq.] 

The  Schedule  above  referred  to. 
[Here  specify  the  amendments  and  repairs  required  to  be  done.] 


13.  The  like.     {Another  Form.) 
To  Mr.  C.  D. 

Sir, — Having  surveyed  the  [messuage]  and  premises  with  the  appurtenances 

situate  at in  the  parish  of  in  the  county  of  ,  now  held  by  you  under 

a  lease,  bearing  date  the day  of ,  18 — ,  and  expressed  to  be  made  between 

A.  B.,  esq.,  of  the  one  part,  and  you  the  said  C.  D.  of  the  other  part ;  I  find  that 
the  amendments  and  repairs  specified  in  the  schedule  hereunder  written,  are  now 
necessary  to  be  done  pursuant  to  the  covenants  in  that  behalf  contained  in  the  said 
lease.  And  I  hereby  give  you  notice  to  do  all  and  singular  such  amendments  and 
repairs  [forthwith  or  within  three  calendar  months  next  after  the  service  of  this 
notice]. 

Dated  this day  of ,  18 — . 

Yours,  &c. 

E.  F.  of , 

Surveyor  of  the  said  A.  B.,  esq. 

The  Schedule  above  referred  to. 
[Here  specify  the  amendments  and  repairs  required  to  be  done.] 

(k)  This  form  is  given  (with  others)  in  be  made  ;  and  if  given  by  an  agent,  should 

the  schedule   to   1    &   2   Vict.    c.   74,  and  describe  him  as  agent  of  the  owner  of  the 

should  therefore  be  followed  very  closely.  premises;   Delaney  v.  Fox,  1  C.  B.,  N.  S. 

For   forms  of  subsequent  proceedings  on  1C6. 

such  notice,  see  Cole  Ejec.  841,  842.  {m)  Follow  as  closely  as  possible  the  lan- 

{/)  The  notice  should  mention  the  place  guage  of  the  lease. 
in  a  borough,  &c.,  where  the  application  will 
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CiiAP.  XXX,    IJ-    Notice  of  Mortgage  Iry  the  Mortgagee  to  the  Mortgagor''  s  Tenant  (ante,  182 
Sect.  1.  672). 

To  IMr,  C.  D. 

Sir, — Take  notice,  that  by  an  indenture  dated  the day  of 18 — ,  and 

made  or  expressed  to  be  made  between  [as  the  case  may  be],  the  [messuage  or 
dwelling-house  and  land  or  as  the  case  may  be],  with  the  appurtenances  situate  and 

being  [at or  in  the  parish  of ],  in  the  county  of ,  now  in  your  possess^ion 

(together  with  other  hereditaments)  were  conveyed  and  assured  unto  and  to  the  use 
of  me  the  said   E.  F.,  my   heirs  and  assigns   [or  executors,   administrators  and 

assigns,  for  a  terra  of years  from  the day  of 18 — ],  for  securing  the 

sum  of  £ with  interest  for  the  same  at  the  rate  of  £ per  cent,  per  annum 

[at  a  day  now  past,  or  on  the day  of next],  and  you  are  hereby  required 

to  pay  to  me  all  rent  and  arrears  of  rent  due  and  payable,  and  hereafter  to  become 
due  and  payable  from  you  in  respect  of  the  said  premises  in  your  possession  :  And 
in  case  of  any  default  I  shall  distrain  or  sue  for  the  said  rent,  or  bring  an  action  of 
ejectment  to  recover  possession  of  the  said  [messuage  or  dwelling-house  and  land], 
with  the  appurtenances  in  your  possession,  or  otherwise  put  the  law  in  force  as  I 
may  be  advised. 

Dated  this day  of ,  18 — . 

Yours,  &c. 

E.  F.of . 


15.  The  like,  by  Mortgagee^  Attorney, 
To  Mr.  C.  D. 

Sir, — Take  notice,  that  by  an  indenture  dated  the day  of 18 — ,  and 

made  or  expressed  to  be  made  between  [as  the  case  may  be],  the  [farm  and  lands  or 

as  the  case  may  be],  with   the   appurtenances  situate   [at or  in   the  parisli  of 

],  in  the  county  of ,  now  in  your  possession  (together  with  other  heredita- 
ments) were  conveyed  and  assured  to  the  said  E.  F.  [the  mortgagee],  his  heirs  and 

assigns  [or  his  executors,  administrators  and  assigns,  for  the  term  of years 

from  the day  of 18 — ],  for  securing  the  sum  of  £ with  interest  for 

the  same  at  the  rate  of  £ per  cent,  per  annum  [at  a  day  now  past  or  oi\  the 

day  of next]  :  Now  I  do  hereby  as  the  attorney  of  and  for  the  said 

E.  F.,  and  on  his  behalf  give  you  notice  of  the  said  indenture,  and  require  you  to 
pay  to  the  said  E.  F.  all  rent  and  arrears  of  rent  now  due  and  payable,  and  here- 
after to  become  due  and  payable  from  you  in  respect  of  the  said  premises  in  your 
possession:  And  take  notice,  that  in  case  of  any  default,  the  said  E.  F.  will  distrain 
or  sue  for  the  said  rent,  or  bring  an  action  of  ejectment  to  recover  possession  of  the 
said  [farm  and  lands],  with  the  appurtenances  in  your  possession,  or  otherwise  put 
the  law  in  force,  as  he  may  be  advised. 

Dated  this day  of ,  18—. 

Yours,  &c. 

G.  H.  of , 

Attorney  for  the  said  E.  F. 


IG.  Attornment  to  a  Receiver,  with  the  consent  of  Landlord,  and  of  his  Mortgagee 

{ante,  206). 

stamp(n).  Ij  C.  D.  of farmer,  do  hereby,  with  the  privity  and  consent  of  A.  B.,  esq., 

We  consent  to       "^Y  landlord,  and  of  his  mortgagee  N.  M.,  esq.  (whose  mortgage  is  become  forfeited), 
this  attornment,     testified  by  their  respectively  signing  their  names  in  the  margin  hereof,  attorn 

^-  ^j    and  become  tenant  to  R.  R.  of ,  gentleman,  of  all  that  [farm  or  messuage, 

lands]  and  premises  mentioned  in  the  schedule  hereunder  written,  with  the  appur- 
tenances, as  the  same  are  now  in  ray  tenure  or  occupation,  to  hold  the  same  at 
and  under  the  same  rent,  and  subject  to  the  same  [covenants  and  conditions  or 
stipulations,  agreements  and  conditions]  as  those  under  which  I  now  hold  the  same: 
And  I  have  this  day  paid  to  the  said  R.  R.  the  sum  of  [one  shilling]  for  and  on  ac- 
count and  in  part  payment  of  the  said  rent, 

(n)  No  stamp  is  necessary  upon  a  mere       conditions ;  Cole  Ejec.  230. 
attornment,  not  creating  any  new  terms  or 
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As  WITNESS  my  hand  this day  of 18 — . 

The  Schedule  above  mentioned. 

All  that  [describe  the  property]. 

(Signed) 

Witness  E.  F.  of . 

Received  of  Mr.  C.  D.  the  sura  of  [one  shilling]  as  above  mentioned. 

(Signed) 
Witness  E.  F. 


Chap.  XXX, 

Sect.  1. 

C.  D. 

R.  R. 

17.  Ackiioicledgment  of  Title  to  bar  the  Statute  of  Limitations  (o). 

I,  C.  D.  of do  liereby  admit  and  declare  that  I  am  now  in  possession  of  [or 

in  receipt  of  the  rents  and  profits  of]  all  that  messuage,  &c.  [describe  the  proper ti/ 

so  as  to  identify  it],  with  the   appurtenances  situate  at ,  or  in  the   parish  of 

,  in   the  county  of ,  by  the  sufferance  and  permission  of  A.  B.  of , 

esq.,  and  subject  to  the  title  of  the  said  A.  B.,  under  wliora  I  now  hold  the  same. 

Dated  this day  of ,  18—. 

CD. 
To  A.  B.,  esq. 

18.  Landloj-d^s  Consent  pursuant  ^o  14  4*  15  Vict.  c.  25,  s.  3,  to  the  Tenant  erecting 

or  putting  up  Buildings,  Engines  or  Machinery  {ante,  502)  (p). 

To  Mr.  C.  D.  of . 

I  hereby  consent  that  you  may  at  your  own  cost  and  expense  erect  or  put  up  in 
[describe  the  part  or  place]  being  part  of  the  property  now  occupied  by  you  as  my 

tenant,  situate  at ,  in  the  [parish  or  township]  of ,  in  the  county  of 

[here  describe  the  building,  engine  or  machinery]  for  agricultural  purposes  [or  "  for 
the  purposes  of  trade  and  agriculture"]. 

As  witness  my  hand  this day  of ,  18—. 

(Signed)  A.  B. 

19.  Notice  to  Landlord  pursuant  to  14  Sc  15  Vict.  c.  25,  s.  3,  ofTenanVs  intention 
to  remove  Buildings,  Engines  or  Machinery,  after  the  expiration  of  One  month 
{ante,  502)  {q). 

To  A.  B.,  esq.  of , 

[or 
To  Mr.  E.  F.,  agent  of  A.  B.  esq.] 

Sir, — I  hereby  give  you  notice,  that  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  service  of  this  notice,  it  is  my  intention  to  remove  from  the  ["  farm," 

"land,"  or  "manufactory,"  or  as  the  case  may  be],  situate  at in  the  [parish 

or  township]  of  ,  in  the  county  of  now  in  my  occupation,  all  [here  de- 
scribe concisely  the  huiklings,  engines  and  machinery  intended  to  be  removed]. 

As  witness  my  hand  this day  of ,  18 — . 

(Signed  C.  D. 

20.  Notice  by  Landlord  of  his  Election  to  purchase  at  a  Valuation  all  or  part  of 
the  Buildings,  Engines  or  Machinery  mentioned  in  the  above  Notice  {ante, 
502). 

To  Mr.  C.  D. 

Sir, — I  hereby  elect  to  purchase  ["  all,"  or  describe  the  part,  "being  part  of"] 

the  buildings,  engines  and  machinery  mentioned  in  your  notice  of  the day  of 

> instant:  And  I  hereby  appoint  Mr.  0.  P.  of as  my  referee,  to  ascertain 

and  determine  the  value  thereof  pursuant  to  the  statute  in  such  case  made  and 
provided. 

As  witness  my  band  this day  of ,  18 — . 

A.  B. 

(o)  No   stamp  is   necessary ;    Barry  v.  would  rather  seem  that  the  landlord  himself 

Goodman,  2  M.  &  W.  768.  (not  his  agent)  should  sign  this  consent. 

(p)  No   particular   form   is   prescribed.  At  all  events,  the  agent  would  have  no  im- 

The  above  will  do,  or  any  other  which  suf-  plied  authority  to  sign  any  such  consent  on 

ficiently  expresses  all  that  is  necessary.     It  behalf  of  the  landlord, 

may  be  in  the  usual  form  of  a  letter.     It  {q)  See  last  note. 
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Chap.  XXX. 
Sect.  2. 


FORMS — PROCEEDINGS  IN  ACTIONS. 

21 .  Notice  by  a  Landlord  to  take  part  of  the  Land  for  Building  or  other  Purposes 

pursuant  to  a  Covenant  in  the  Lease. 

(See  ante,  991.) 


Sect.  2. — Proceedings  in  Actions  between  Landlord  and  Tenant 
{except  Replevin  and  Ejectment). 

22.  Affidavit  by  one  Deponent.     {General  Fcnmi.) 

In  tlie  [Q.  B.,  C.  P.  or  Exch.] 

Between  [names  of  all  the  plaintiffs  {r)']  plalntiflfe, 

and 
[names  of  all  the  defendants  (s)  ]  defendants. 
I,  A.  B,  of  [state   deponenfs   true  place  of  abode  and  addition  {t)  ],  in  the 

county  of esquire   [the  above-named   plaintiff,  or  defendant,  or  one  of  tlie 

above-named  plaintiifs  or  defendants,  or  A.  B.,  clerk  to  E.  F.  of the  attorney 

in  this  cause  for  the  above-named  plaintiff  o?-  defendant,  as  the  case  may  be}  make 
oath  and  say  as  follows : — 

1.  That(M)  [here  state  the  facts,  or  some  distinct  portion  of  the  subject  clearly 
and  concisely,  in  the  first  person  {x)  ]. 

2.  That(M)  [^-c.  as  above]. 
Sworn  at in  the  county  of ,  on  the day  of ) 

,18 — .     Before  me  (?/),  s 

I.  K.,  a  commissioner^  &c.  {z). 


(Signed)    A.  B. 


(r)  The  names  of  all  the  plaintiffs  must 
be  stated  as  in  the  writ.  They  should  not 
be  abbreviated  thus  :  "  A.  B.  and  another  ; 
or  A.  B.  and  others;  Doe  d.  Prynne  v.  Roe, 
8  Dowl.  340  ;  Doe  d.  Cousins  v.'Rne,  4  M.  & 
W.  68;   7  Dowl.  53;  Cole  Ejec.  703. 

(s)  The  names  of  all  the  defendants,  as 
stated  in  the  writ,  should  be  inserted,  whe- 
ther they  have  appeared  to  the  writ  or  not ; 
also  the  name  of  any  landlord  or  other  per- 
son who  may  have  been  admitted  to  defend 
pursuant  to  15  &  16  Vict.  c.  76,  s.  172; 
Cole  Ejec.  703.  The  names  should  not  be 
abbreviated ;  but  if  any  defendant  is  sued 
by  initials,  those  initials  should  be  used  in 
any  affidavit;  Cole  Ejec.  704. 

(t)  "  The  addition  and  true  place  of  abode 
of  every  person  making  an  affidavit  shall  be 
inserted  therein;"  Reg.  Prac,  H.  T.  1853, 
No.  138  ;  Seymour  v.  Maddox,  1  L.,  M.  &  P. 
543  ;  Cole  Ejec.  704.  "  The  above-named 
plaintiff  or  defendant"  is  a  sufficient  addi- 
tion of  any  party  to  the  cause  ;  but  bis  place 
of  abode  must  be  stated ;  Cole  Ejec.  704. 
"  .\.  B.,  clerk  to  E.  F.,  of,  &c.,  the  attorney 

for  the  in   this  cause,"   is  sufficient, 

without  stating  the  clerk's  private  resi- 
dence; Strike  v.  Blanchard,  5  Dowl.  216; 
Alexander  v.  Milton,  2  C.  &  J.  424  ;  1  Dowl. 
570  ;  Attenhorough  v.  Thompson,  2  H.  &  N. 
559  ;  Blackwell  v.  England,  8  E.  &  B.  541  ; 
Cole  Ejec.  705. 

{u)  The  word  "  that"  need  not  be  used 
at  the  commencement  of  each  paragraph  ; 
it  gives  a  stiffness  and  formality  which  may 
frequently  be  avoided  with  advantage. 

{x)  Every  affidavit  shall  be  drawn  up  in 
the  first  person,  and  shall  be  divided  iitto 
paragraphs,  and  every  paragraph  shall  be 
numbered  consecutively,  and,  as  nearly  as 
may  be,  shall  be  confined  to  a  distinct  portion 
of  the  subject;  no  costs  shall  be  allowed  for 


any  affidavit  or  part  of  an  affidavit  substan- 
tially departing  from  this  rule  ;  Reg.  Mic. 
Vac.  1854,  No.  2. 

((/)  The  words  "before  me"  are  material 
when  the  affidavit  is  sworn  before  a  com- 
missioner;  Graham  v.  Ingleby,  1  Exch.  651  ; 
5  D.  &  L.  737  ;  Cole  Ejec.  707,  note  (a-). 
No  affidavit  of  service  of  process  shall  be 
deemed  sufficient  if  sworn  before  the  plain- 
tiff's own  attorney  or  his  clerk;"  Reg. 
Prac,  H.  T.  1853,  No.  142.  Where  an 
agent  in  town,  or  an  attorney  in  the  country 
is  the  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country 
shall  not  be  received,  and  an  affidavit  sworn 
before  an  attorney's  clerk  shall  not  be  re- 
ceived where  it  would  not  be  receivable  if 
sworn  before  the  attorney  himself;  but  this 
rule  shall  not  extend  to  affidavits  to  hold  to 
bail ;   Rule,  No.  143. 

{z)  "A  commissioner,  &c."  is  sufficient, 
where  the  affidavit  is  entitled  in  the  proper 
court ;  Cole  Ejec.  707  ;  Kenneft  and  Avon 
Canal  Company  v.  Jones,  7  T.  R.  451  ;  Bur- 
dekin  v.  Potter,  9  M.  &  W.  13  ;  1  Dowl. 
N.  S.  134;  Munden  v.  Duke  of  Brunswick,  4 
C.  B.  321 ;  4  D.  &  L.  807.  But  the  "  &c." 
should  not  be  omitted  ;  Hill  v.  Royston,  7 
Jur.  930.  "  By  commission"  is  sufficient; 
Hopkins  v.  Pledger,  1  D.  &  L.  119  ;  Fair- 
brass  v.  Pettit,  12  M.  &  W.  453  ;  1  D.  & 
L.  622. 

The  commissioner  should  mark  all  inter- 
lineations and  erasures  which  are  not  imma- 
terial with  his  initials  ;  Cole  Ejec.  706. 
"  No  affidavit  shall  be  read  or  made  use  of 
in  any  matter  depending  in  court  in  the 
jurat  of  which  there  shall  be  any  interlinea- 
tion or  erasure;"  Reg.  Prac,  H.  T.  1853, 
No.  140.  When  any  mistake  is  made  in 
the  jurat,  it  must  be  struck  out,  and  another 
written.     All  exhibits   should  be   marked 
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Or,  Chap.  XXX. 

Sworn  at  nij'  cliainbers  iu  Rolls  Gardens,  Chancery  Lane,  )  Sect.  2. 

ou  the day  of ,  18 — .     Before  me,  ) 

[Judge's  or  Baron's  signature.'] 

Or, 

Sworn  at  the  [Queen's  Bench,  or  Common  Pleas  or  Ex-  ) 
chequer j  judge's  chambers  in  Rolls  Garden,  Chancery  > 

Lane,  on  the day  of ,  18—.     Before  me  (y),    j 

I.  K.,  a  commissioner,  &c.  (c). 

Or, 

Sworn  in  Court,  this day  of ,  18 — , 

By  the  court. 

Or, 

[Where   the   deponent   appears   by   his   signature   to   he 
illiterate  {\  Sworn  by  the  above-named  A.  B.  at  [as\ 

above\  on  the  day  of  ,  18 — ,  the  affidavit' 

having  been  first  read  in  my  presence  to  the  said  A.  B., 
who  seemed  perfectly  to  understand  the  same,  and  wrote 
his  [mark  or  signature]  in  my  presence.    Before  me  {y), 
I.  K.,  a  commissioner,  ice.  {z). 


23.  The  like,  by  Two  or  more  Deponents. 

[Title  of  court  and  cause,  as  ante,  No.  22.] 

We,  A.  B.  of  [state  deponent's  true  place  of  abode  and  addition'],  [the  above- 
named  plaintiff  or  defendant,  or  one  of  the  above-named  plaintiff's  or  defendants,  as 

the  case  may  be],  E.  F.  of [as  above],  and  G.  H.,  clerk  to  L  K.  of  ,  the 

attorney  in  this  cause  for  the  above-named ,  severally  make  oath  and  say  as 

follows : — 

1.  I,  the  said  ,  say,  That  [here  state  some  distinct  portion  of  the  subject 

clearly  and  concisely,  and  in  the  first  person], 

2.  We,  the  said and ,  severally  say,  That  &c.  [ut  supra]. 

3.  4,  5,  &c.  [the  like  as  above— number  each  distinct  paragraph  to  the  end]. 
The  above-named  deponents  A.  B.,  E.  F.  and  G.  H.  were  } 

severally  sworn  (a).  S 


24.  Commencement  of  a  Declaration, 

In  the  [Q.  B.,  C.  P.  or  Exch.(6)]. 

The  [day  when  delivered  or  filed]  day  of , 

in  the  year  of  our  Lord  18 — . 
[Venue {c)].     A.  B.,  by  E.  F.  his  attorney  [or  in  person],  sues  C.  D.  For  [here 
state  the  cause  or  causes  of  action.      Conclude  thus :]  And  the  plaintiif  claims 
£ {d). 

thus:  "This  is  the  [paper  writing  or  deed]  of  Pleas ;"    Salmon  V.  Rollin,  7  Dowl.  852  ; 

marked  [A.],  referred  to  in  the  affidavit  of  Cole  Ejec.  703. 

sworn  before  me,   on   this   day  (<?)  The  words  "to  wit"  are  usually  in- 

of ,  18 — .     (Signed)  I    K.,  a  commis-  serted  here,   but  are  clearly  unnecessary; 

sioner,  &c. ;"    Re  Allison,    10  Exch.   561  ;  Bullen  &  L.  PL  1,  2,  &c. 

Cole  Ejec.  707.    Exhibits  should  be  handed  (d)  Claim  enough  to  cover  all  that  the 

in  with  the  affidavit,  and  remain  in  court  plaintiff  can  possibly  recover.     There  is  nt> 

until  the    matter    is    disposed    of;    Atten-  harm   in   claiming  too   much;   but  serious 

borough  v.  Clark,  2  H.  &  N.  588.  prejudice  sometimes  results  from  clainiitig 

iy)  Ante,  1004,  note  (y).  too  little;    Tomlinson  v.  Blacksmith,  7  T.  R. 

\z)    Ante,  1004,  note  (s).  132  ;    Watkins  v,  Morgan,  6  C.  &  P.  661  ; 

{a)  As  ante,  1004.     See  the  notes  to  the  Tebbs  v.   Barron,   4   M.   &   G.   844;    Cole 

last  form.  Ejec.  86,  87. 


(ij  It  is  unnecessary  to  say  "  Excheq[ucr 
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25.  Declaration  for  Use  and  Occupation  (e)  (ante,  687). 

[Commence  as  ante,  No.  24:]  For  money  payable  by  the  defendant  to  the 
plaintiff'(/),  for  the  defendant's  use,  by  the  phiiutiff's  permission,  of  [messuages 
and  hinds  (£7)]  of  the  plaintiff. 

And  for  the  defendant's  use,  by  the  plaintiff's  permission,  of  a  [fishery]  of  the 
])laintift'(/i). 

[Here  arid  counts  for  any  other  causes  of  action.'] 

And  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated 
between  them  (i). 

And  the  plaintiff  claims  £ {k). 


For Qtiar- 

ItTs'  Rent  of  a 
Iioust.'(/). 


For  Haifa 
Year's  Rent  of 
Giouiul  and  a 
"VVliarf. 


For  Two  Quar- 
ters' Rent  of 
Three  Houses 
(all  comprised  in 
one  Lease). 


For  Two  or  more 
Jlalf  Years'  Rent 
of  a  Farm. 


26.  Declaration  for  Rent.     {Various  Counts.)    (Ante,  642.) 

[Commence  as  ante,  No.  24:]    For  that  the  plaintiff"  let(»«)  to  the  defendant 

a  house.  No.  401,  Piccadilly,  for  seven  j^ears:  To  hold  from  the  day  of 

A.D. ,  at  £ a  year,  payable  quarterly  :  Of  which  rent quarters  are  due 

and  unpaid  {n). 

And  for  that  the  plaintiff  let  to  the  defendant  a  piece  of  ground  and  wharf  ad- 
joining the  basin  of  the  Kensington  Canal :  To  hold  for years  from  the 

day  of ,  in  the  year  18~,  at  £ a  year,  payable  [quarterly  or  half-yearly]  : 


Of  which  rent  £ 
the day  of 


for  ["two  quarters"  or  "'one  half-year"],\vhich  elapsed'' on 
,  in  the  year  18—,  is  due  and  unpaid. 


And  for  that  the  plaintiff"  let  to  the  defendant  cei-tain  pieces  of  land  and  three 
houses,  Nos.  7,  8  and  9,  Warwick  Gardens  :  To  hold  for  ninety-three  years  from  the 
29th  day  of  September,  in  the  year  1859,  at  71:  lOs.  a  year,  payable  quarterly  :  Of 
which  rent  3Z.  15s.  for  two  quarters,  which  elapsed  on  the  25th  day  of  March,  in  the 
year  18 — ,  is  due  and  un])aid. 

And  for  that  the  plaintiff" let  to  the  defendant  a  certain  farm,  buildings  and  land, 

with  the  appurtenances  (o)  :  To  hold  from  the day  of ,  in  the  year  18—, 

from  year  to  year,  at  £ a  year,  payable  half-yearly  :  Of  which  rent half- 
-years, 


years  are  now  due  and  unpaid  [or  say,  "  Of  which  rent  £ for 


half- 


(e)  This  is  the  form  prescribed  by  15  & 
16  Vict.  c.  76,  sched.  ( B.),  Nos.  9,  10  and  6. 
The  venue  is  transitory  ;  ante,  688. 

(/)  The  words  "for  money  payable  by 
the  defendant  to  the  plaintiff"  should  not 
be  omitted  ;  ante,  687  («/)  :  but  need  not  be 
repeated  in  a  second  or  subsequent  count; 
ante,  688. 

ig)  Thelocality  need  not  be  stated;  ante, 
688(/).  But  the  nature  of  the  premises 
should  be  described  accurately  ;   ante,  688. 

[h)  The  user  of  any  incorporeal  heredita- 
ment may  be  thus  concisely  alleared  ;  ante, 
689. 

(j)  A  count  upon  accounts  stated  is 
usually  added,  but  no  rent  or  compensation 
for  use  and  occupation  can  be  recovered 
under  that  count,  unless  a  previous  debt  for 
rent,  or  for  use  and  occupation,  existed 
between  the  parties,  and  an  account  has 
been  stated  in  respect  thereof ;  ante,  692  (u). 

(k)  Claim  enough  ;  ante,  1005  (rf). 

(/)  Tliis  is  tiie  form  prescribed  by  15  & 
16  Vict.  c.  76,  sched.  (B.),  No.  23.  It 
would  have  been  better  if  the  term  of  years 
had  followed  the  words  "  To  hold  "  (see  the 
second  and  subsequent  counts,  supra).  The 
time  when  the  rent  claimed  became  due 
should  also  have  been  mentioned  ;  Johnson 
V.  Gibson,  1  E.  &  B.  415;  Henniker  v. 
Tnrner,  4  B.  &  C.  157;  Pillarfe  v.  Darby, 
iJhower,  8;  Chit.  Forms,  88,  liote  (ft),  (7ih 
cd.).  That,  however,  must  now  be  con- 
sidered unnecessary  ;  ante,  638  ;  but  it  may 
frequently  be  expedient. 


(m)  Although  a  demise  for  more  than 
three  years  (and  even  for  less  in  some  cases) 
must  be  by  deed;  ante,  143;  yet  it  never 
was  necessary  to  mention  the  deed  in  tlie 
declaration;  1  Wms.  Saund.  276,  note  (1); 
Id.  277  a,  note(&) ;  Atiy  v.  Parish,  1  B.  & 
P.,  New  R.  109;  2  Chit.  PI.  311,  note  (y), 
(7th  ed.).  Sometimes  it  may  be  advisable 
to  mention  the  deed  thus — "  by  indenture 
let  to  the  defendant;"  this  will  estop  the 
defendant  from  pleading  that  the  plaintilf 
"nil  habuit  in  tenementis  ;"  ante,  65'^. 
It  is  generally  better  not  to  mention  the 
deed  ;  Partington  v.  Woodcock,  6  A.  &  E. 
690;  5  N.  &  M.  672.  In  Houghton  v. 
Koenig,  18  C.  B.  2;55,  the  words  "  by  deed  " 
appearing  to  create  a  difficulty,  they  were 
struck  out  by  amendment  at  the  trial. 

(w)  Supra,  note(/);  ante,  690.  Every 
quarter  or  half-year's  rent  (according  to  the 
reservation),  is  a  several  debt,  for  which 
distinct  actions  may  be  brought,  and  so  not 
like  an  action  of  debt  for  money  upon  an 
entire  contract;  3  Salk  303  ;  Id.  118,  pi.  4; 
and  sec  Taylor  v.  Laird,  1  H.  &  N.  266. 

(o)  The  locality  need  not  be  mentioned; 
Davies  v.  Edwards,  3  Ivi.  &  S.  380 ;    2  Chit. 
PI.  311,note(«),  (7thed.);  Id.  42,  note(/;): 
but  sometimes  it  may  be  advisal)le  to  doJ 
so  ;  as  where  the  defendant  is  likely  to  siifferl 
judgment  by  default,  or  to  pay  money  into  J 
court.     When  mentioned   it   may  be   in   a 
very  general   manner,  without  stating  thcj 
parish  or  county  (see  first,  second  and  third 
counts,  supra). 
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wliich  elapsed  on  the day  of ,  in  the  year  18 — ,  is  now  due  and  unpaid  :"    Chap.  XXX. 

or  say,  "  Of  which  rent  £ ,  being  parcel  of  one  half-year's  rent  which  became        Sect.  2. 

due  on  the day  of ,  in  the  year  18 — ,  for  the  half-year  which  then  elapsed, 

is  now  unpaid  ;  the  residue  of  such  half-year's  rent  having  been  paid"  {p)  ]. 

And  for  that  the  plaintiff  let  to  the  defendant  a  house,  No.  90,  Grand  Junction  For  Two  or  more 
Terrace,  Edgeware  Road  :  To  hold  from  Christmas-day,  in  the  year  18—,  for  three  a X'll^e.^'"^  "^ 
years  at  200/.  a  year,  payable  in  twelve  equal  monthly  payments  of  16/.  13*.  4c?. 

each,  on  the  Suth  day  of  each  month  during  the  said  term :  Of  which  rent 

months  are  now  due  and  unpaid  [or  say,  "  Of  which  rent  33Z.  6s.  8(/.  for  two  months, 

which  elapsed  on  the day  of ,  in  the  year  18 — ,  is  now  due  and  unpaid :" 

or  say,   "  Of  which  rent  30/.  16s.  8c?.,  being  parcel  of  two  months'  rent,  which  Or  for  the  Resi- 

bocame  due  on  the day  of ,  in  the  year  18 — ,  for  the  two  months  which  c"edu'for^art 

then  elapsed,  is  now  unpaid;    the  residue  of  such  two  months'  rent  having  been 
paid  "(p)  J. 

And  tor  that  the  plaintiff  let  to  the  defendant  certain  rooms  and  apartments,  m  For Weeks' 

and  parcel  of  a  certain  dwelling-house  of  the  plaintiff  [together  with  certain  fixtures,   ^lentslpumshed 
furniture,  goods,  chattels  and  effects  of  the  plaintifi'  then  being  in  the  said  rooms  and  or  Unfurnished). 

apartments  {a)  ]  :  To  hold  from  the day  of ,  in  the  year  18 — ,  from  week  to 

week,  at  the  weekly  rent  of :  Of  which  rent  £ for  weeks,  which 

elapsed  on  the daj^  of ,  in  the  year  18 — ,  is  now  due  and  unpaid  [or  say, 

Of  which  rent weeks  are  now  due  and  unpaid]. 

And  for  money  payable  by  the  defendant  to  the  plaintiff,  for  the  defendant's  use.   For  Use  and 
by  the  plaintiff's  permission,  of  [messuages  and  lands]  of  the  plaintiff  (r).  tcupa  ion. 

[Here  add  counts  for  any  other  causes  of  action  as  may  he  necessary  or  ex-  other  Counts. 
pedient.'] 

And  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  Accounts  stated, 
stated  between  them  (s). 

And  the  plaintiff  claims  £ {t).  cSn':"''' 


27.  Declaration  by  Landlord  against  Tenant  on  a  Special  Agreement  of  Demise. 
•  1.  For  Rent.     2.  For  Non-repair. 

[Commence  as  ante,  No.  24:]  For  that  by  an  agreement (m)  made  between  the 
plaintiff  and  the  defendant,  the  plaintiff  let  to  the  defendant  [an  office  with  vaults 
under  the  same,  and  certain  fixtures,  being  part  of  No.  — ,  Salisbury  Street,  Strand]  : 
To  hold  from  the  [1st  day  of  February,  a.d.  1860,  to  the  25th  day  of  March,  a.d. 
1861]  at  the  rent  of  57/.  for  the  whole  period,  payable  as  follows,  viz.,  71.  on  the 
2;5tli  day  of  March,  a.d.  1860,  and  the  remainder  by  four  instalments  of  12/.  10s. 
each  on  the  usual  quarter  days  for  payment  of  rent:  And  by  the  said  agreement 
the  defendant  agreed  (amongst  other  things)  to  keep  the  said  demised  premises 
during  the  said  term  in  proper  repair,  order  and  condition,  fit  for  the  immediate 
occupation  of  a  tenant  at  rack  rent(j:).  Yet  the  defendant  did  not  pay  to  the 
plaintiff"  the  last  quarter's  rent,  amounting  to  12/.  10s.,  which  became  due  and 
payable  on  the  25th  day  of  March,  a.d.  1861  (being  one  of  the  said  usual  quarter 
days)  and  the  same  still  remains  wholly  due  and  unpaid  to  the  plaintiff;  and  the 
defendant  did  not  during  the  said  term  keep  the  said  demised  premises  in  proper 
repair,  order  and  condition  fit  for  the  immediate  occupation  of  a  tenant  at  rack 
rent  (y) :  and  the  plaintiff  sues  the  defendant  for  money  payable  by  the  defieudant 
to  the  plaintiff"  for  the  defendant's  use  by  the  plaintiff"'s  permission  of  [an  office. 


(p)  If  the  declaration  or  count  he  for  part 
of  a  periodical  payment,  it  should  show  that 
the  other  part  has  been  satisfied,  for  other- 
wise the  defendant  might  be  exposed  to 
divers  actions  for  the  same  debt ;  2  Wms. 
Saund.  303,  note  (6). 

{q)  The  furniture,  &c.  need  not  be  men- 
tioned, as  the  rent  is  supposed  to  issue  out 
of  the  realty ;  Farewell  v.  Dickenson,  6  B.  & 
C.  2.51  ;  ante,  689. 

(r)  Ante,  1006. 


(s)  Ante,  1006  (i). 

(0  Claim  enough  ;  ante,  1005  (d). 

{u)  The  agreement  need  not  be  stated  to 
be  "in  writing." 

(x)  State  this  according  to  the  terms  of 
the  contract — no  such  stipulation  will  be 
implied ;  ante,  469 — 472. 

(y)  Let  the  breach  correspond  with  the 
terms  of  the  contract.  Avoid  the  words 
"  but  on  the  contrary  thereof,  &c.  j"  ante, 
469  (7),  645. 
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Chap.  XXX.    vaults  and  fixtures]  of  the  plaintiff (r),  and  for  money  found  to  be  due  from  tlie 
Sect.  2.        defendant   to   the  plaintiff  ou   accounts  stated  between   them :    and   the  plaintiff 
claims  £ (a). 


First  Count  on 
the  expired 
Lease. 


General  Perform- 
ance by  Plaintitr 
of  all  Conditions 
precedent,  &c. 
Breaches  of  all 
the  Covenants  (in 
General  Terms). 


28.  Declaration  hy  Landlord  against  Tenant.  1 .  On  a  Lease  hy  Deed,  for  Non- 
repairs and  Non-cultivation,  Sj-c.  2.  Upon  a  Reneivcd  Tenancy  for  a  short 
Period,  zvith  similar  Breaches. 

{Commence  as  ante,  No.  24 :]  For  that  the  plaintiff  by  indenture  let  to  the  de- 
fendant for  certain  rent  payable  as  in  the  said  indenture  mentioned,  certain  closes 
or  parcels  of  land  [situate  in  Rainhill  in  the  southern  division  of  the  county  palatine 
of  Lancaster  (6)]  :  Also  all  the  barns,  stables,  cowhouses,  farm  buildings  and  appur- 
tenances to  the  same  belonging:  And  also  five  cottages  or  dwelling-houses  with  the 
gardens  and  appurtenances  thereto  respectively  belonging  [situate  at  Rainhill  afore- 
said (ft)]:  To  hold  the  same  (subject  to  certain  rights  and  privileges  in  the  said 
indenture  reserved  to  the  plaintiff')  in  the  manner  following,  that  is  to  say,  the  said 
closes  of  land  from  the  10th  day  of  May,  in  the  year  of  our  Lord  1852,  the  said 
buildings  from  the  1st  day  of  May  in  the  same  year,  and  the  said  cottages  from  the 
1st  day  of  June  in  the  same  year,  and  so  on  respectively  from  year  to  year  so  long 
as  the  plaintiff  and  defendant  should  agree,  and  until  the  expiration  of  six  calendar 
months'  notice  in  writing  from  either  the  plaintiff  or  the  defendant,  to  be  given  to 
the  other  or  left  at  his  last  or  usual  place  of  abode  on  or  before  the  2nd  day  of 
August  in  any  one  year  during  the  said  demise  :  And  the  defendant,  (amongst  other 
things,)  covenanted  with  the  plaintiff  that  the  defendant  should  and  would  during 
the  continuance  of  the  said  demise  cultivate,  till,  use,  manure  and  employ  all  the 
said  demised  closes  of  land  in  a  good  husbandlike  manner,  and  not  waste,  destroy, 
impoverish  or  make  barren  the  same  or  any  part  or  parts  thereof  or  the  timber  or 
trees  thereon  :  And  also  should  and  would  durijig  the  continuance  of  the  said 
demise  spend,  use,  employ  or  bestow  in  a  husbandlike  manner  in  and  upon  the  said 
demised  premises  or  some  part  thereof  and  not  elsewhere,  all  the  dung,  soil,  manure 
and  compost  which  should  come,  grow,  arise  or  be  made  upon  the  said  premises: 
And  also  should  and  would  at  the  expiration  of  the  said  demise  leave  all  the  dung, 
soil,  manure  and  compost  which  should  arise  as  aforesaid  upon  some  convenient  part 
of  the  said  premises  for  the  use  and  benefit  of  the  plaintiff  and  his  incoming  or 
succeeding  tenant  or  tenants,  without  the  defendant  being  paid  for  tlie  same :  And 
also,  that  the  defendant  should  and  would  from  time  to  time  and  at  all  times  during 
the  continuance  of  the  said  demise  use  and  do  all  his  best  and  utmost  endeavours  and 
care  to  preserve  and  keep  the  timber,  trees,  quick  hedges,  walls  and  fences  wliicli 
■were  or  should  be  growing,  set,  planted  or  made  upon  the  said  premises  or  any  part 
thereof  from  all  waste,  spoil,  hurt,  damage  or  destruction :  And  also,  that  he  the 
defendant  should  and  would  from  time  to  time  and  as  often  as  need  or  occasion 
should  require  during  the  continuance  of  the  said  demise  at  his  own  costs  and 
charges  repair,  uphold,  maintain  and  keep  all  and  singular  the  said  cottages  or 
dwelling-houses,  barns,  stables,  outhouses  and  other  buildings  (inevitable  accident 
by  fire  or  tempest  only  excepted)  :  And  also  all  and  every  the  hedges,  ditches, 
fences,  drains,  gates,  stiles  and  watercourses,  of  or  belonging  to  the  said  demised 
premises  in  good,  substantial  and  tenantable  order,  repair  and  condition  and  in  a 
husbandlike  manner,  and  at  the  end  and  expiration  of  the  said  demise  should  and 
would  leave  and  yield  up  the  said  land  and  buildings  and  cottages  or  dwelling- 
houses,  hereditaments  and  premises  in  such  substantial  good  order  and  repair 
as  aforesaid,  unto  the  plaintiff,  his  heirs  or  assigns,  or  to  whom  he  or  they  should 
appoint :  And  the  plaintiff  says  that  he  duly  performed  all  conditions  precedent, 
and  all  times  elapsed,  and  all  things  happened  and  were  done  to  entitle  him  to  have 
the  said  several  covenants  observed  and  performed  by  the  defendant  and  to  maintain 
this  action  :  yet  the  defendant  during  the  continuance  of  the  said  demise,  and  at  the 
said  end  and  determination   thereof  respectively,  made  default  in  observance  and 


(s)  Two  counts,  one  for  rent,  and  the 
other  for  use  and  occupation  for  the  same 
premises  during  the  same  period,  ought  not 
to  be  used,  unless  for  special  reasons.  The 
jjlaintifl' cannot  recover  upon  both,  without 
l)roof  of  two   distinct  contracts  j  Holford  v. 


Dumiett,  7  M.  &  W.  348  ;  Deere  v.  Ivctj,  4 
Q.  B.  379.  Therefore  the  costs  of  and  in- 
cident to  one  of  the  counts  will  fall  on  the 
plaintiff. 

(a)  Claim  enousjli  ;   ante,  1005  (d). 

(b)  The  locality  need  not  be  mentioned. 
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performance (c)  of  the   said  several  covenants  and   of  each  of  them:    And  the    Chap.  XXX. 

plaintiff  also  sues  the  defendant,  for  that  after  the  determination  of  the  said  demise         Sect.  2. 

in  the  said  first  count  mentioned,  the  defendant  became  tenant  to  the  plaintiff  for  a  ~ 

further  term,  to  ^^it,  from  the  day  on  which  the  said  demise  in  the  said  first  count  a  wneted"'*' °" 

mentioned  was  duly  determined,  to  the  1st  day  of  January,  a  d.  1859,  of  the  said  Demise  (d). 

several  land,  buildings,  cottages  or  dwelling-houses,  hereditaments  and  premises  in 

the  said  first  count  mentioned  upon  the  terms  that  the  defendant  should  and  would 

observe  and  keep,  in  respect  to  the  said  further  demise  in  this  count  mentioned,  the 

said  several  terms  and  conditions  in  the  said  indenture  contained  and  in  the  said  first 

count  mentioned  :   And  the  plaintiff  says  that  thereupon  the  defendant  entered  upon  Entry  by 

the  said  demised  premises,  and  became  and  was  possessed  thereof  for  the  said  last-  r*efendant. 

mentioned   term  :  And  that  the  plaintiff  duly  performed  all  conditions  precedent,   General  Per- 

and  all  times  elapsed  and  all  things  happened  and  were  done  to  entitle  the  plaintiff  p,™^uff^  ^^ 

to  have  the  said  terms  of  the  said  last-mentioned  demise  observed  and  performed  by 

the  defendant :  yet  the  defendant  during  the  continuance  of  the  said  last-mentioned  Breaches. 

term  and  at  the  expiration  thereof  made  default  in  observing  and  performing  the 

said  several  terms  and  each  of  them  :  And  the  plaintiflT  claims  £ (t). 


29.  Declaration  by  Landlord  against  Tenant  for  not  keeping  a   House,  S^'c.  in 

tenantable  Repair  (e). 

[^Commence  as  ante,  No.  24  :]  For  that  the  defendant  became  and  was  tenant  to 
the  plaintiff  (/)  of  a  house  and  premises  with  the  appurtenances,  upon  the  terms  (;9') 
that  the  defendant  should,  during  the  said  tenancy,  keep  the  said  tenements  in 
tenantable  repair,  order  and  condition,  and  although  the  said  tenancy  continued  for 
a  long  time,  yet  the  defendant  did  not  during  his  said  tenancy  keep  the  said  tene- 
ments in  tenantable  repair,  order  and  condition  (/*)  \^Here  add  counts  for  any 
other  causes  of  action ;]  And  the  plaintiff  claims  £ (i). 

30.  Declaration  hy  Landlord  against  Tenant  for  using  the  Tenements  in  an  un- 
tenantlike  and  improper  Manner  {k). 

[Commence  as  ante,  No.  24  :]  For  that  the  defendant  became  and  was  tenant  to 
the  plaintiff  of  [divers  messuages,  lands  and  premises]  with  the  appurtenances,  upon 

(c)  This  precedent  shows  how  very  con-  Lewis,  3  Q.  B.  603. 
cisely  breaches  may  be  framed  according  to  (g)  Supra,  note(e);  post,  1010  (m). 

the  new  system  of  pleading.  {h}  This  breach  is  sufficient,  and  the  de- 

{(i)  It  fi-equently  happens  that  a  tenant  fendant  may  obtain  an  order  for  particulars 

holds  over  by  Consent  after   the   expiration  of  the  breaches. 

of  his  lease,  upon  similar  terms  :  this  count  (i)  Claim  enough;  ante,  1005  (d). 

shows  the  mode  of  declaring  in  such   case,  [k)  From  the  mere  relation  of  landlord 

and  is  useful  where  some  of  the  breaches  and  tenant,  in  the  absence  of  any  express 

happened  after  the  end  of  the  original  term.  stipulation   as  to  repairs,  &c.,  the   law  im- 

(e)  The    bare   relation    of  landlord    and  plies  an  undertaking  or  promise  on  the  part 

tenant,  with  no  stipulation  as  to  repairs,  does  of  the  tenant  to  use  the  premises  during  the 

not  oblige  the  tenant  to  keep  the  premises  in  tenancy  in  a  tenantlike  and  proper  manner  ; 

tenantable  repair,  order  and  condition,  but  ante,  469.     But    no  such   promise  will  be 

only  wind  and  water  tight,  and  not  to  commit  implied  where  there  is  any  express  stipula- 

waste;  ante,472.  A  tenantatwillisnotliable  tion    on    the    subject;    for   expressum  facit 

i'or  permissive  waste  ;  Harnett  v.  Maitland,  16  cessare  taciturn  ;   Standen  v.  Chrismas,  10  Q. 

M.  &  W.  257.     But  if  a  person   becomes  B.  135;  ante,  469.     Where  the  defendant 

tenant  to  another  upon  certain  terms  and  took  the  premises  under  certain  terms  and 

conditions  as  to  repairs,  S:c.,  he  is  of  course  conditions  as  to  repairs,  cultivation,  &c.,  he 

liable  to  perform   them;  and  this  form  of  may  be  sued  for  any  breach  thereof ;  ante, 

declaration  is  sufficient ;  ante,  471  {q).  Un-  471  (?).     A  mere  assignee  of  the  reversion 

less,  indeed,  the    demise   was   by  deed,   in  on  a  dem\%e  not  under  seal  c&mxoi  sue  \  Slan- 

which  case  the  declaration  should  be  framed  den  v.  Chrismas,  10  Q.  B.  135  ;   Bickford  v. 

upon  it.  Parson,  5  C.  B.  920  ;   unless,  indeed,  a  new 

(/)  If  the  plaintiff  be  only  an  assignee  tenancy  as  between  him  and  the  defendant 

of  the  reversion  on  a  parol  demise  and  not  has  since  been  created;    Dietricbsen  v.  Giu- 

the  original  landlord,  lie  cannot  sue;  Standen  bilei,  14   M.   &  W.  849;  3   D.  &   L.  292; 

V.  Chrismas,  10  Q.  B.  135  ;   Bickford  v.  Par-  Brijdges  v.  Lewis,  3  Q.  B.  603,      If  no  such 

son,  5  C.  B.  920;   unless,  indeed,  a  new  te-  new  tenancy  has  been  created  the  original 

nancy  has  been  created  as  between  him  and  lessor  should  sue,  notwithstanding  he  has 

the   defendant;    Dietrichsen  v.    Giuhilei,  14  assigned  his  reversion  ;   Bickford  w  Parson,. 

M.  &  W.  849 ;  3  D,  &  L.  292  ;  Bnjdges   V.  supra, 
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Chap.  XXX.  t^'^  terms  that  the  defendant  should  use  the  said  tenements  in  a  tenantlike  and 
Sect.  2.    *    proper  manner  during  the  said  tenancy  {h) :    And  ultiiough  the  said  tenancy  con- 

tinned  for  a  long  time,  yet  the  defendant  did  not  nor  would  use  the  said  tenements 

in  a  tenantlike  and  jn'oper  manner  during  the  said  tenancy  :  And  the  defendant 
during  the  said  tenancy  used  the  said  tenements  in  an  untenantlike  and  improper 
manner :  And  by  reason  of  the  premises  the  said  tenements  became  and  were  and 
still  are  ruinous,' broken  down,  destroyed,  prostrated,  foul,  miry  and  greatly  dilapi- 
dated [Here  add  cuunfs  for  any  other  causes  of  action  :  conclude  tJius^  :  And  the 
plaintiff  claims  £ (/). 

31.  Declaration  by  Landlord  against  Tenant  for  using  the  Buildings  in  an  un- 
tenantlike and  improper  Manner ;  and  for  not  cidtivating  the  Farm  and 
Land  accorditjg  to  the  Mules  of  good  Husbandry,  and  the  Custom  of  the 
Country. 

[Commence  as  ante,  No.  24  :]  For  that  the  defendant  became  and  was  tenant  to 
the  plaintiff  of  a  farm-house,  with  the  outhouses,  buildings  and  appurtenances 
thereto  belonging,  and  of  a  certain  farm  and  land,  upon  the  terms  (m)  that  the  de- 
fendant should,  during  the  said  tenancy,  use  the  said  farm-house,  outhouses,  build- 
ings and  appurtenances,  in  a  tenantlike  and  proper  manner,  and  also  manage,  use 
and  cultivate  the  said  farm  and  land,  according  to  the  rules  of  good  husbandry  and 
the  custom  of  the  country  where  the  same  were  situate  :  And  although  the  said 
tenancy  continued  for  a  longtime,  yet  the  defendant  did  not  during  tliesaid  tenancy 
use  the  said  farm-house,  outhouses,  buildings  and  appurtenances  in  a  tenantlike 
and  proper  manner ;  and  the  defendant,  during  the  said  tenancy,  used  the  said 
farm-house,  outhouses,  buildings  and  appurtenances,  in  an  untenantlike  and  im- 
proper manner,  whereby  the  same  became  and  were,  during  the  said  tenancy,  ruin- 
ous and  dilapidated  ;  and  the  defendant  did  not,  during  the  said  tenancy,  manage, 
use  and  cultivate  the  said  farm  and  land,  according  to  the  rules  of  good  husbandry 
and  the  said  custom  of  the  country,  whereby  the  said  farm  and  lands,  during  the 
said  tenancj'',  became  and  were  much  impoverished  and  in  a  bad  state  and  condition  : 
[Here  add  more  specific  breaches,  if  considered  advisable,  ex.  gr. : — And  the  de- 
fendant during  the  said  tenancy  cut  divers  poles  and  trees  growing  on  the  said  farm 
and  land,  and  carried  away  and  sold  the  same,  contrary  to  the  rules  of  good  hus- 
bandry and  the  said  custom:  And  the  defendant  at  divers  times  during  the  said 
tenancy  had  more  than  one-half  of  the  arable  land  of  the  said  farm  in  corn,  con- 
trary to  the  rules  of  good  husbandry  and  the  said  custom  :  And  the  defendant  at 
divers  times  during  the  said  tenancy  permitted  only  a  small  portion  and  less  than 
one-fourth  of  the  said  arable  land  to  be  in  fallow  or  turnips,  contrary  to  the  rules  of 
good  husbandry  and  the  said  custom  :  And  the  defendant  at  divers  times  during  the 
said  tenancy  neglected  to  have  one-fourth  part  of  the  said  arable  land  in  seeds, 
contrary  to  the  rules  of  good  husbandry  and  the  said  custom  :  And  the  defendant  at 

divers  times  during  the  said  tenancy  sowed ■  acres  of  the  said  arable  land  with  two 

successive  crops  of  wheat,  the  same  being  excessive  and  unreasonable  crops  for  the 
said  land,  contrary  to  the  rules  of  good  husbandry  and  the  said  custom  :  And  the 
defendant  at  divers  times  during  the  said  tenancy  carried  away  from  the  said  farm 
and  land  large  quantities  of  straw  and  of  dung  and  manure,  which  had  respectively 
arisen  and  been  made  on  the  said  farm  and  land  during  the  said  tenancy,  and  used 
and  consumed  the  same  elsewhere  than  on  the  said  farm  and  land,  contrary  to  the 
rules  of  good  husbandry  and  the  said  custom.  Here  state  any  other  breaches  in  a 
similar  manner.  Also  add  counts  for  any  other  causes  of  action :  conclude  thus'\  : 
And  the  plaintiff  claims  £ {n). 

32.   Declaration  by  Admiyiistrator  of  Lessor  against  Lessee  :  1.  For  One  Quarterns 
Hent,  which  became  due  after  Lessor's  Death ;  2.  For  Use  and  Occupation  in 
Lessor'' s  Lifetime  ;  3.  For  subsequent  Use  and  Occupation  {ante,  690). 
In  the  [C,  P.] 

The day  of ,  a.d.  18— ._ 

Middlesex  ^      I.  K.,  administrator  of  the  goods,  chattels  and  credits  which  were  of 
to  wit.     S  A.  B.,  deceased,  at  the  time  of  his  death  [who  died  intestate,  or  say, 

(A)  Ante,  1009  {k).  662;  7  Dowl.  31'2  ;  Lord  Hood  v.  Kendall, 

(/)  Claim  enough;  ante  1005  {d).  17  C.  B.  262  (2na  count);  Bullen  &  L.  Pi. 

(w)  Ante,  469,   471  (7),   477,   1009  (e)  ;  119. 

Richardson  v.  Gifford,  1  A.  &  E.  52  ;  3   N.  {71)  Claim  enough;  ante,  1005  {d). 

&  M.  325  ;  HaUi/ax  v.  Chambers,  4  M.  &  W. 
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with  the  last  will  and  testament  of  the  said  A.  B.  annexed],  by  E.  F.  his  attorney,    Chap.  XXX. 
[or  in  person],  sues  C.  D.     For  that  the  said  A.  B.,  being  possessed  of  the  rooms         Sect.  2. 
and  premises  hereinafter  mentioned,  for  a  term  not  yet  expired,  and  sufficient  to  ~~" 

enable  him  to  make  the  demise  thereof  hereinafter  mentioned,  let  to  the  defendant 
certain  rooms  and  premises,  being  part  of  No.  53,   Bold  Street,  To  hold  from  year 

to  year,  at  £ per  year,  payable  quarterly,  of  which  rent  one  quarter,  which 

accrued  during  the  continuance  of  the  said  tenancy  of  the  defendant  and  after  the 
death  of  the  said  A.  B.,  is  unpaid :  And  for  money  payable  by  the  defendant  to  the 
plaintiff  as  administrator  as  aforesaid,  for  the  defendant's  use  by  the  permission  of 
the  said  A.  B.  of  rooms  and  premises  of  the  said  A.  B. :  And  for  the  defendant's  use 
by  the  permission  of  the  plaintiff  as  administrator  as  aforesaid  of  rooms  and  pre- 
mises of  the  plaintiff  as  administrator  as  aforesaid  since  the  decease  of  the  said  A.  B. : 
And  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  as  administrator 
as  aforesaid,  on  accounts  stated  between  the  defendant  and  the  plaintiff  as  admi- 
nistrator as  aforesaid :  And  the  plaintiff,  as  administrator  as  aforesaid,  claims 
£ {o). 

33.  Declaration  against  Tenant  for  not  giving  up  Possession  at  the  Expiration  of 

the  Term  (ante  549—553). 

[Commeyice  as  ante,  No.  24:]  For  that  the  defendant  became  and  was  tenant  to 
the  plaintiff  of  certain  tenements  of  the  plaintiff,  upon  the  terms,  amongst  other 
things,  that  the  defendant  should  and  would  at  the  determination  of  the  said 
tenancy  give  up  possession  of  the  said  tenements  to  the  plaintiff:  And  the  said 
tenancy  was  duly  determined  ;  Yet  the  defendant  did  not  nor  would  at  the  determi- 
nation of  the  said  tenancy  give  up  possession  of  the  said  tenements  to  the  plaintiff, 
and  wrongfully  withheld  possession  thereof  from  the  plaintiff  for  a  long  time, 
whereby  the  plaintiff  lost  the  use  and  profits  of  the  said  tenements  and  incurred 
expense  in  recovering  possession  of  the  same(p)  [Add  counts  for  any  other  causes 
of  action] :  And  the  plaintiff  claims  £ {q). 


34.  Declaration  for  Double  Value  under  4  Geo,  2,  c.  28,  s.  1  {ante  554). 

[Commence  as  ante,  No.  24  :]  For  that  the  defendant  was  tenant  to  the  plaintiff 
of  certain  tenements  for  a  certain  term  of  years  [or  as  tenant  from  year  to  year], 
and  wilfully  held  over  the  said  tenements  after  the  determination  of  the  said  term, 
and  after  demand  made  and  notice  in  writing  given  to  the  defendant  by  the  plaintiff 
as  and  being  the  defendant's  landlord  as  aforesaid,  and  the  person  to  whom  the 
reversion  of  the  said  tenements  then  belonged,  for  delivering  the  possession  thereof 
to  the  plaintiff,  and  kept  the  plaintiff,  then  being  entitled  to  the  possession  thereof, 
out  of  the  possession  of  the  said  tenements  for  a  long  time  after  the  determination 
of  the  said  term  and  after  such  demand  made  and  such  notice  given  as  aforesaid ; 
whereby  and  by  virtue  of  the  statute  in  such  case  made  and  provided  the  defendant 
became  liable  to  paj'  to  the  plaintiff  double  the  yearly  value  of  the  said  tenements 

for  the  said  last-mentioned  time,  amounting  to  a  large  sum,  to  wit,  £ ;  Yet  tlie 

defendant  hath  not  paid  the  same  [Here  add  a  count  for  single  rent,  or  for  use  and 
occupation,  and  counts  for  any  olher  causes  of  action]  :  And  the  plaintiff  claims 
£ (r). 

35.  Declaration  for  Double  Rent  under  11  Geo.  2,  c.  19,  s.  18  (ante,  558). 

[Commence  as  ante,  No.  24:]  For  that  the  defendant  was  tenant  to  the  plaintiff 

of  certain  tenements,  as  tenant  from  year  to  year,  at  the  yearly  rent  of  £ 

payable  quarterlj' ;  and  the  defendant  gave  the  plaintiff  notice  of  his,  the  defendant's, 
intention  to  quit  the  said  tenements  at  a  time  mentioned  in  such  notice,  at  which 
time  the  said  tenancy  determined  pursuant  to  the  said  notice :  Yet  the  defendant 

(o)  Claim  enough;  ante,  1005  (rf).  Bramley,  app.,  Chesterton,  resp.,  2   C.  B., 

(p)  Any  damages  and   costs  which   the  N.  S.  592. 

plaintiff  may  have  been  compelled  to  pay  (q)  Claim  enough;  ante,  1005  (</). 

to  a  third  person  for  not  giving  him  pos-  (r)  Claim  enough   to  cover    the  double 

session,    &c.,    in    consequence    of   the   de-  value,    &c.,  ante,   1005  (rf).      See   another 

fendant's  wrongful  act  of  holding  over,  may  similar  form.  Cole  Ejcc.  839  ;  Bullen  &  L. 

be  alleged  and  proved  as  special  damage  ;  PI.  127. 

3t2 
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Chap.  XXX.  did  not  nor  would,  according  to  the  said  notice,  deliver  vip  to  the  plaintiff  possession 
Sect.  2.        of  tlie  said  tenements,  but  wronj^fully  held  over  and  kept  possession  of  the  said 

tenements  from  tlie  plaintiff  for  a  long  time  afterwards;  whereby  and  by  force  of  the 

statute  in  such  case  made  and  provided  the  defendant  became  liable  to  pay  to  the 
plaintiff  for  the  said  last-mentioned  time  double  the  rent  which  he  should  otherwise 

have  paid  :   Of  which  rent  £ for quarters  are  due  and  unpaid  [Here  add 

a  count  for  fin/jle  rent,  or  for  use  and  occupation,  and  counts  for  any  other  causes 
of  action]  :   Aiid  the  plaintiff  claims  £ (s). 

36.  Declaration  hy  Tenant  against  Landlord  for  Breach,  of  a  Covenant  or  Agree- 
ment for  Title  to  demise  {ante,  640). 

{Commence  as  ante,  No.  24:]  For  that  the  defendant  [by  deed]  demised  to  the 

plaintiff  certain  tenements  for  a  term  of years  from  the day  of ,  a.d. 

186_j  and  [thereby  covenanted  or  then  agreed]  with  the  plaintiff,  that  at  the  time 
of  the  making  of  the  said  demise,  he,  the  defendant,  had  full  and  lawful  power  and 
authority  to  demise  the  said  tenements  to  the  plaintiff  tor  the  said  term  as  aforesaid : 
Yet  the  defendant,  at  the  time  of  the  making  of  the  said  demise,  had  not  full  or 
lawful  ])ower  or  authority  to  demise  the  said  tenements  to  the  plaintiff  for  the  said 
term  as  aforesaid;  By  reason  whereof  one  G.  H.  afterwards,  and  during  the  said 
term,  lawfully  entered  into  the  said  tenements  (not  claiming  the  same  through  or 
under  the  plaintiff)  and  evicted  the  plaintiff  therefrom  [Add  counts  for  any  other 
causes  of  action]  :  And  the  plaintiff  claims  £ (t). 


37.  Declaration  for  Breach  of  Covenant  for  quiet  Enjoyment  {ante,  543,  646). 

[Commence  as  ante,  No.  24:]  For  that  the  defendant  by  deed  demised  to  the 
plaintiff  certain  tenements,  to  hold  for years  from  the  day  of 


A.n 


186—,  at  a  certain  rent  thereby  reserved,  and  subject  to  certain  covenants  and 
conditions  therein  contained ;  and  the  defendant  thereby  covenanted  with  the 
plaintiff,  that  he,  the  plaintiff,  his  executors,  administrators  and  assigns,  paying  the 
yearly  rent  thereby  reserved,  and  performing  and  observing  the  covenants  [and 
conditions]  therein  contained  by  him  and  them  to  be  performed  and  observed (?<), 
sliould  and  lawfully  might  peaceably  and  quietly  hold,  use,  occupy  and  enjoy  the 
said  tenements  for  the  said  term,  without  any  lawful  denial,  let,  hindrance, 
molestation  or  interruption  whatsoever  of  or  by  the  defendant,  his  heirs  or  assigns, 
or  any  person  or  persons  claiming  through,  under  or  in  trust  for  him,  tliem  or  any 
of  them  {x):  And  all  conditions  were  fulfilled,  and  all  things  happened  necessary  to 
enable  the  plaintiff  to  maintain  this  action  :  Yet,  after  the  making  of  the  said  demise, 
and  during  the  said  term,  one  G.  H.,  then  lawfully  claiming  the  said  tenements 
through  or  under  the  defendant,  and  having  a  good  title  to  the  same  and  to  the 
possession  thereof  through  and  under  the  defendant,  and  not  through  or  under  the 
plaintiff,  entered  into  the  said  tenements  and  evicted  the  plaintiff  therefrom  [J.<i<ij 
counts  Jor  any  other  causes  of  action] :  And  the  plaintiff  claims  £ {y). 


38.  Declaratio7i  by  Outgoing  Tenant  against  Incoming  Tenant,  or  Landlord  for 
Cultivations,  growing  Crops,  Sfc.  {arite,  565  {k),  {I)  ). 

[Commence  as  ante,  No.  24 :]  For  money  payable  by  the  defendant  to  the  plaintiff  j 
for  and  in  respect  of  the  plaintiff  having  relinquished  and  given  up  to  and  in  favour 
of  the  defendant,  at  his  request,  and  for  and  in  respect  of  the  defendant  having 
received  the  benefit  and  advantage  of  certain  work  done  and  materials  provided  and- 
monies  expended  by  the  plaintiff  in  and  about  ploughing,  harrowing,  manuring, 
sowing  and  otherwise  cultivating  and  improving  divers  lands,  by  the  plaintiff  i 
ploughed,  harrowed,  manured,  sown  and  otherwise  cultivated  and  improved  and 
given  up  to  the  defendant  at  his  request,  and  for  divers  crops  of  [corn,  wheat, 


(«)  Claim  enough  to  cover  the  double 
rent,  &c.,  ante,  1005  (rf).  See  another  si- 
milar form.  Cole  Ejec,  840 ;  BuUen  &  L. 
ri.  127. 

(0  Claim  enough  ;  ante,  1005  (rf).  Sec 
Bullen  &  L.,  PI.  120. 


(«)  This  does  not  create  a  condition  pre- 
cedent;  ante,  544  (t?;). 

(.r)  Let  this  agree  substantially  with  the 
words  of  the  covenant. 

()/)  Claim  enough  ;   ante,  1005  (^0- 
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barley,  oats,  peas,  beans  and  turnips,  or  as  the  case  may  be],  and  other  crops  of  Chap.  XXX. 
the  plaintiff  bargained  and  sold  by  the  plaintiff  to  the  defendant  at  his  request,  and        Sect.  2. 
by  the  defendant,   under  and  bj^  virtue  of  such  bargain  and  sale,  accepted,  had, 
received  and  taken   to  his  own  use  [Add  any  other  proper  counts,  and  conclude 
thus]:  And  the  plaintiff  claims  £ (z). 


39.  Declaration  for  a  Trespass  to  Land  (a),  {ante,  727 — 729). 

{^Commence  as  ante,  No.  24] — [Ve7iue  local:]  For  that  the  defendant  broke  and 
entered  certain  land  of  the  plaintiff  called  [The  Big  Field  (b)  ],  and  depastured  tlie 
same  with  cattle  [Here  add  counts  for  any  other  causes  of  action]  :  And  the  plain- 
tiff claims  £ (c). 


40.  Declaration  hy  a  Tenant  against  his  Landlord  for  an  Expulsion,  Sfc.  ;  with 
Special  Damage,  loss  of  Fixtures  and,  Goodicill  (d). 

[Commence  as  ante,  No.  24]  —  [Venue  local {e^  :]  For  that  the  defendant  broke 
and  entered  a  dwelling-house  and  shop  of  the  plaintiff,  situate  and  being  [No.  20, 
New  Road,  in  the  parish  of  St.  George,  in  the  county  of  Middlesex],  and  forced 
open  the  doors  and  put  a  padlock  on  one  of  the  said  doors,  and  ejected,  expelled, 
put  out  and  removed  the  plaintiff  from  the  possession  of  the  said  house  and  shop,  and 
kept  and  continued  the  plaintiff  so  ejected,  expelled,  put  out  and  removed  for  a  long 
time  (to  wit),  from  thence  hitherto,  and  wrongfully  deprived  the  plaintiff  of  the  use  and 
possession  of  his  fixtures  and  fittings  then  in  the  said  house  and  shop:  By  means  of 
which  premises  the  plaintiff' wholly  lost  his  said  fixtures  and  fittings,  and  was  pre- 
vented from  selling  the  same  and  his  interest  in  the  said  house  and  shop,  and  was 
and  is  otherwise  injured  [and  also  for  that  the  defendant  assaulted  the  plaintiff] :  And 
the  plaintiff  claims  £ (/"). 


41.  Declaration  in  Trespass  for  distraining  and  impounding  the  Plaintiff's  Cattle 

{ante,  740  (y)  ). 

[Cojnmence  as  ante,  No.  24:(^)]  For  that  the  defendant  seized  and  took  the 
plaintiff's  [horses,  oxen,  cows  and  sheep,  as  the  case  may  be],  and  impounded  them, 
and  kept  them  impounded  for  a  long  time,  whereby  the  plaintiff"  was  deprived  of 
the  use  of  the  said  [horses,  oxen,  cows  and  sheep]  during  that  time,  and  incurred 
expense  in  feeding  them  and  in  getting  them  restored  to  him  {h)  ;  and  was  also 

prevented  from  selling  them  [at fair,  or  to  one  P.  Q.]  as  he  otherwise  would 

have  done;  and  the  said  [horses,  oxen,  cows  and  sheep]  are  diminished  in  value  to 
to  the  plaintiff  [Here  add  counts  for  any  other  causes  of  action]  :  And  the  plaintiff" 
claims  £ (i). 

(:)  Claim  enough  ;  ante,  1005  {d).  Humphreys,   3    A.   &  E.   181  ;    4  N.  &  M. 

(a)  This  is  the  form  given  in  15  &   16  638.      The    abuttals    or    other    description 

Vict.  c.  76,  sched.  (B.),  No.  25.  should  be  according  to  what  the  property 

(i)  By  PI.   Reg.,   H.  T.    1853,    No.  18,  was  at  the  time  of  the  trespasses  ('not  of  the 

"  in  actions  for  trespass  to  land,  the  close  or  declaration) ;   Humphrey  v.  The  London  and 

place  in  which,  &c.,  must  be  designated  by  North   Western  Railway  Co.,  7  Exch.  325  ; 

name  or  abuttals,  or  other  description  ;  in  Murley  v.  M'Dermott,  8  A.  &  E.  138  ;   3  N. 

failure  whereof  the  plaintiff  may  be  ordered  &  M.  356. 

to  amend,  with  costs,  or  give  such  parti-  (c)   Claim  enough  ;   ante,  1005(d). 

culars  as  the  court  or  a  judge  may  think  {d)  See  another  similar  form,  Bullen  & 

reasonable."     As  to   naming  a   close,   see  L.  PI.  245. 

Brownlow    v.    Walker,    1    M.    &    G.   484;  (e)  Bullen  &  L.  PI.  245. 

Howell  V.  Thomas,  7  C.  &  P.  342;    Due  d.  (/)  Claim  enough;  ante,  1005  (d). 

Marriott    v.    Edwards,    6    C.    &    P.    208  ;  {g)  The  venue  is  transitory  ;   1  Chit.  PI. 

Curling  v.  Mills,  6   M.  &  G.  173.     As  to  282  {e),  {7th  ed.). 

abuttals,   it   is   sufficient   to   name   two   of  {h)   If  he  paid  a  sum  of  money  to  have 

them   (and    perhaps   one   in  some  cases)  ;  them  back  whilst  they  were  impounded,  he 

North  v.  Ingammells,  9  M.  &  W.  249;    1  cannot  recover  back  any  part  of  it;    ante, 

Dowl.,  N.  S.  151.     Abutting  towards,  &c.,  721. 

was  formerly  held  bad  on  special  demurrer,  (i)  Claim  enough  ;  ante,  1005  (d). 
but  cured  by  pleading  over ;  Lempriere  v. 
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42.  Declaration  in  Trespass foj'  seizing  and  tailing  away  the  Plaintiff's  Goods 

(ante,  740  (i/)  ). 

[^Commence  as  ante,  No.  24  :  (A)]  For  tliat  tbe  defendant  seized  and  took  the 
plaintiff's  goods,  that  is  to  say  [Jiere  describe  them  shortly,  ex.  gr.,  iron,  hops 
household  furniture,  or  as  the  case  may  be],  and  carried  away  the  same,  and  dis- 
posed of  them  to  his  own  use  \^^idd  counts  for  any  other  causes  of  action']:  And 
the  plaintift"  claims  £ {I). 


43.  Declaration  or  Count  in  Trover  {ante,  740  (z),  745). 

[Commence  as  ante.  No.  24:(w2)]  [And]  For  that  the  defendant  converted  to 
his  own  use,  [or  (n)  wrongfully  de])rived  the  plaintiff  of  the  use  and  possession  of] 
the  plaintiff's  goods;  that  is  to  say,  iron,  hops,  household  furniture  [or  as  the  case 
may  he]  :  Other  counts  for  other  causes  of  action  may  precede  or  follow  (o)  : 
And  the  plaintiff  claims  £ {p). 


44.  Declaration  or  Count  in  Detinue  (ante,  740  (b),  746). 

[Commence  as  ante.  No.  2i:(g)]    For  that  the  defendant  detained  from  the 

plaintiff  his  title-deeds  of  land  called  Belmont,  iu  the  county  of ;  that  is  to  say, 

[describe  the  deeds  (r)]  :  And  for  that  the  defendant  detained  from  the  plaintiff"  his 


(k)  The  venue  is  transitory;  1  Chit.  PI. 
282(f),  (7th  ed.). 

(l)  Claim  enough;  ante,  1005  (d).  In 
all  actions  of  trespass  de  bonis  asportatis,  tlie 
jury  may,  if  they  shall  think  fit,  give  da- 
mages in  the  nature  of  interest  over  and 
above  the  value  of  the  goods  at  the  time  of 
the  seizure ;   3  &  4  Will.  4,  c.  42,  s.  29. 

(m)  The  venue  is  transitory  ;  1  Chit.  PI. 
282  (e),  (7th  ed.). 

(n)  The  form  given  in  15  &  16  Vict. 
c.  7(i,  sohed.  (B.),  No.  28,  is  inaccurately 
printed  thus:— "That  the  defendant  con- 
verted to  his  own  use,  or  wrongfully  de- 
prived the  plaintiff  of  the  use  and  pos- 
session of  the  plaintiff's  goods  ;  that  is  to 
say,  iron,  hops,  household  furniture  [or  as 
the  case  may  be]."  Consequently  the  count 
is  frequently  drawn  by  mistake  in  the  alter- 
native. See  4  C.  B,,  N.  S.  679,  note  (a); 
12  C._  B.,  N.  S.  501,  note  (a).  Rather  than 
that,  it  would  be  preferable  to  say,  "  That 
the  defendant  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  of  the 
plaintiff's  goods  ;  that  is  to  say,  iron,  hops, 
household  furniture  [or  as  the  case  may  be], 
and  converted  and  disposed  thereof  to  his 
own  use;"  or  "that  the  defendant  con- 
verted to  his  own  use,  and  wrongfully  de- 
prived the  plaintiff  of  the  use  and  posses- 
sion of  the^pLiintiff's  goods,  &c. ;"  Bullen 
&  L.  PI.  173,  174,  where  see  a  useful  prac- 
tical note. 

(o)  A  count  in  trover  will  sometimes 
save  the  verdict  where  the  plaintiff  fails  on 
all  his  special  counts  for  want  of  proof  of  a 
tenancy  as  therein  alleged,  or  where  tlie 
lease  is  not  duly  stamped.  He  may  at  the 
trial  abandon  all  his  special  counts,  and 
rely  only  on  the  count  in  trover,  without 
any  previous  notice  of  his  intention  to  do 
so  other  than  tliat  furnished  by  the  plead- 
ings ;  Spargo  v.  Brown,  4  M.  &  R.  638 ;  9 
B.  &  C.  935. 

(p)  Claim  enough  ;  ante,  1005  (d).  Spe- 
cial damage  may  be  alleged,  but  is  unusual 


in  trover ;  Moon  v.  Raphael,  2  Bing.  N.  C. 
310.  Where  no  special  damage  is  alleged 
the  plaintiff  in  trover  is  not  entitled  to 
damages  beyond  the  value  of  the  chattel  he 
has  lost;  Cooper  v.  Shepherd,  3  C.  B.  272, 
Tindal,  C.  J.  ;  Evans  v.  Lewis,  3  Dowl. 
820;  Davis  v.  Oswell,  7  C.  &  P.  804;  Bod- 
ley  V.  Reynolds,  8  Q.  B.  779.  But  in  all 
actions  of  trover  the  jury  may,  if  they  shall 
think  fit,  give  damages  in  the  nature  of 
interest,  over  and  above  the  value  of  the 
goods  at  the  time  of  the  conversion  or 
seizure  ;  3  &  4  Will.  4,  c.  42,  s.  29. 

iq)  The  venue  is  transitory  ;  2  Chit.  PI. 
428  {b). 

(?)  This  is  the  form  given  in  15  &  16 
Vict.  c.  76,  sched.  (B.),  No.  29.  See  a 
useful  practical  note  in  Bullen  &  L.  PI. 
185,  186.  As  detinue  for  charters  savours 
of  the  realty,  it  seems  that  the  action  should 
be  brought  in  C.  P.  ;  Fitz.  N.  B.  47  b  ;  3  C. 
B.  248,  note  {b)  ;  Com.  Dig.  tit.  Pleader  (2 
XI).  But  no  such  objection  was  taken  in 
Steadman  v.  Hockley,  15  M.  &  W.  553;  or 
in  Goode  v.  Burton,  1  Exch.  189. 

By  Reg.  PL,  H.  T.  1853,  No.  15,  "In 
actions  for  detaining  goods,  the  plea  of  won 
detinet  shall  operate  as  a  denial  of  the  de- 
tention of  the  goods  by  the  defendant,  but 
not  of  the  plaintiff's  property  therein  ;  and 
no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea."  Consequently 
a  count  in  detinue  frequently  renders  it 
necessary  for  the  .defendant  not  only  to 
deny  the  plaintiff's  property,  but  also  to 
plead  specially  the  defendant's  right  to 
detain  ;  Mason  v.  Farnell,  12  M.  &  W.  674; 
1  D.  &  L.  576  ;  Attu-ood  v.  Ernest,  13  C.  B. 
881;  17  Jur.  603;  Morgan  v.  Marquis,  9 
Exch.  147.  Payment  into  court  cannot  be 
pleaded  to  this  count,  because  of  the  plain- 
tiff's right  to  recover  the  specific  goods; 
Allan  V.  Dunn,  1  H.  &  N.  572  ;  26  L.  J. 
Exch.  185.  But  it  may  be  pleaded  as  to 
the  damages  claimed  for  their  detention  ; 
Crossfield  v.  Such,  8  Exch.  159. 
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goods  [and  cattle]  ;  that  is  to  say  [describe  them  specifically']  :  Here  add  other  counts 
for  other  causes  of  action,  conclude  thus :  And  the  plaintiff  claims  a  return  of  the 
said  [title-deeds,  goods  and  cattle]  in  the  said and counts  [respectively]  men- 
tioned, or  their  value,  and  £ for  their  detention  :  [And  under  the  other  counts 

the  plaintiff  claims  £ ]  :  If  there  be  no  other  ccnints,  conclude  thus:  And  the 

plaintiff  claims  a  return  of  the  said  [deeds  or  goods],  or  their  value,  and  £ for 

their  detention. 


Chap.  XXX. 
Sect.  2. 


45.  Declaration  under  2W.6f  M.  Sess.  1,  e.  5,  s.  ^,for  distraining  and  selling 
lohen  no  Rent  was  due  (ante,  741). 

[Cojnmence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defend- 
ant (s)  of  certain  tenements  at  a  certain  rent  payable  by  the  plaintiff  to  the  defendant: 
And  the  defendant  Avi-ongfully  distrained  in  and  upon  the  said  tenements  divers 
goods  [and  cattle]  of  the  plaintiff,  as  a  distress  for  pretended  arrears  of  the  said  rent, 
and  wrongfully  sold  {t)  the  said  goods  [and  cattle]  as  such  distress  ;  whereas  at  the 
time  of  the  making  of  the  said  distress,  and  of  the  said  sale  as  aforesaid,  no  rent  was 
due  or  in  arrear  for  or  in  respect  of  the  said  tenements,  contrary  to  the  statute  in 
such  case  made  and  provided  [Here  insert  counts  for  any  other  causes  of 
action  {u) :]  And  the  plaintiff  claims  £ (x). 


46.  Decla7'ation  under  52  Hen.  3,  c.  4  (the  Statute  of  Marlcbridge),  for  an 

excessive  Distress  {ante,  748). 

[Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
[or  to  one  E.  F.]  of  certain  tenements  at  a  certain  rent  payable  by  the  plaintiff  to 
the  defendant  [or  to  the  said  E.  F.]  :  And  the  defendant  wrongfully  distrained  for 
certain  arrears  of  the  said  rent  goods  of  the  plaintiff  of  much  greater  value  than  the 
amount  of  the  said  arrears  and  of  the  charges  of  the  said  distress  and  of  the  ap- 
praisement and  sale  thereof:  although  part  of  the  said  goods  was  then  of  sufficient 
value  to  have  satisfied  the  said  arrears  and  charges,  and  might  then  have  been  dis- 
trained for  the  same  :  And  the  defendant  thereby  made  an  excessive  and  unreasonable 
distress  for  the  said  arrears,  contrary  to  the  statute  in  such  case  made  and  provided 
[Here  add  counts  for  any  other  causes  of  action  :]  And  the  plaintiff  claims  £ (y). 


47.  The  like — where  the  Amount  due  for  Rent  is  disputed  (z)  (ante,  749  (x).) 

[Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
[or  to  one  E.  F.]  of  certain  tenements  at  a  certain  rent,  payable  by  the  plaintiff  to 
the  defendant  [or  to  the  said  E.  F.]  :  And  the  defendant  wrongfully  distrained  for 
certain  pretended  arrears  of  the  said  rent  goods  of  the  plaintiff  of  much  greater 
value  than  the  amount  of  the  actual  arrears  of  the  said  rent,  and  of  the  charges  of 
a  distress  for  the  same,  and  of  the  appraisement  and  sale  thereof,  although  part  of 
the  said  goods  was  then  of  sufficient  value  to  have  satisfied  the  said  actual  arrears 
and  charges,  and  might  then  have  been  distrained  for  the  same  :  And  the  defendant 
thereby  made  an  excessive  and  unreasonable  distress  for  the  said  arrears,  contrary 
to  the  statute  in  such  case  made  and  provided  [Here  add  counts  for  any  other  causes 
of  action]  :  And  the  plaintiff  claims  £ (a). 


(s)  State  the  tenancy  accurately ;  Irelatid 
v.  Johnson,  1  Bing.  N.  C.  166  ;  4  M.  &  P. 
706  ;  ante,  753.  If  no  tenancy,  the  action 
must  be  in  trespass ;  Yates  v.  Tearle,  6 
Q,  B.  282,  287.  Form  in  trespass  ;  Hoare 
v.  Lee,  5  C.  B.  754 ;  5  D.  &  L.  765. 

(t)  A  sale  is  essential  to  support  a  decla- 
ration or  count  under  this  act ;  ante,  741 
(a). 

{u)  A  count  in  trespass  for  entering 
rooms  and  taking  goods  was  not  allowed  to 


be  joined  with  a  count  for  taking  goods  of 
the  like  quantity,  &c.  as  and  for  a  distress 
for  rent  falsely  pretended  to  be  due  ;  Hoare 
v.  Lee,  5  C.  B.  754  ;  5  D.  &  L.  765. 

(x)  Claim  enough  to  cover  double  the 
value  of  the  goods  distrained ;  Masters  v. 
Farris,  1  C.  B.  715. 

(y)  Claim  enough;  ante,  1005  (</). 

(z)  Lucas  v.  Tarleton,  3  H.  &  N.  116. 

(a)  Claim  enough  ;  ante,  1005  (</). 
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Chap.  XXX.    48.  Declaration  for  a  Distress  made  after  Tender  of  the  Rent  due  (ante,  3G0, 
Sect.  2.  741,  761). 

[Commenee  as  ante,  No.  24  :]  For  tliat  the  phiintifF  was  tenant  to  the  defendant 
of  certain  tenements  at  a  certain  rent,  jiayablc  by  the  plaintiff  to  the  defendant : 

And  £ became  and  was  due  from  tlie  phiintitf  to  the  defendant  for  arrears  of 

the  said  rent :  And  the  plaintiff  tendered  to  the  defendant  the  said  sum  of  £ in 

satisfaction  and  discharge  of  the  said  arrears  of  rent,  which  the  defendant  then 
refused  to  accept :  Yet  the  defendant  afterwards  wrongfully  distrained  divers  goods 
[and  cattle]  of  the  plaintiff  in  and  upon  the  said  tenements,  as  a  distress  for  the 
said  arrears  of  rent,  and  wrongfully  impounded  the  said  goods  [and  cattle]  and 
converted  and  disposed  thereof  to  his  own  use  [Here  add  counts  for  any  other  causes 
q/' action]  :  And  the  plaintiff  claims  £ (b). 


49.  Declaration  for  Proceeding  with  a  Distress  for  Rent  after  a  Tender  before  the 

Impounding  {ante,  360,  742). 

[Commence  as  ante.  No.  24:]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements  at  a  certain  rent,  payable  by  the  plaintiff  to  the  defendant : 
And  the  defendant  took,  and  distrained  divers  goods  [and  cattle]  of  the  plaintiff"  in 
and  upon  the  said  tenements  as  a  distress  for  certain  arrears  of  the  said  rent :  And 
afterwards  whilst  the  defendant  was  in  possession  of  the  said  goods  [and  cattle] 
under  such  distress,  and  before  the  same  were  impounded,  the  plaintiff  tendered  to 
the  defendant  in  satisfaction  and  discharge  of  the  said  arrears  of  rent  and  of  the 
charges  of  the  said  distress,  a  sum  of  money  equal  to  the  said  arrears  and  charges 
and  sufficient  to  satisfy  and  discharge  the  same,  and  requested  the  defendant  to  re- 
deliver the  said  goods  [and  cattle]  to  the  plaintiff:  Yet  the  defendant  did  not  nor 
would  accept  the  said  sum  so  tendered  as  aforesaid,  or  re-deliver  the  said  goods  [and 
cattle]  to  the  plaintiff,  and  afterwards  wrongfully  impounded  the  said  goods  [and 
cattle  ,  and  converted  and  disposed  thereof  to  his  own  use  [Here  add  counts  for  any 
otner  causes  of  action]  :  And  the  plaintiff'  claims  £ (c). 


50.  Declaration  for  selling  Goods  under  a  Distress  after  a  Tender  of  the  Rent, 
with  Expenses  made  after  the  Impounding,  but  within  the  Five  Days  allotved 
to  replevy  (d)  (ante,  742). 

[Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements  at  a  certain  rent,  payable  by  the  plaintiff  to  the  defendant: 
And  the  defendant  took  and  distrained  divers  goods  [and  cattle]  of  the  plaintiff  in 
and  upon  the  said  tenements  as  a  distress  for  certain  arrears  of  rent :  And  after- 
wards and  before  the  expiration  of  five  days  from  the  said  distraining  of  the  said 
goods  [and  cattle]  the  plaintiff  tendered  to  the  defendant  in  satisfaction  and  dis- 
charge of  the  said  arrears  of  rent  and  of  the  charges  of  the  said  distress  a  sum 
equal  to  the  said  arrears  and  charges,  and  sufficient  to  satisfy  the  same,  and  re- 
quested the  plaintiff  not  to  sell  the  said  goods  [and  cattle]  :  Yet  the  defendant  did 
not  nor  would  accept  the  said  sum  so  tendered  as  aforesaid,  and  afterwards  wrongfully 
sold  the  said  goods  [and  cattle]  against  the  statute  in  such  case  made  and  provided 
[Here  add  counts  for  any  other  causes  of  action]  :  And  the  plaintiff'  claims 
£ (e). 


51.  Declaration  for  distraining  Tools  aiid  Utensils  of  Trade,  there  being  other 
sufficient  Distress  on  the  Premises  (ante,  387,  743). 

[Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements  at  a  certain  rent,  payable  by  the  plaintiflT  to  the  defendant: 
And  the  defendant  took  and  distrained  in  and  upon  the  said  tenements,  for  certain 
arrears  of  the  said  rent,  certain  tools  and  utensils  of  the  plaintiff  used  by  him  in  the 
way  of  his  trade  and  business  of  a  [carpenter],  although  there  were  then  in  and 
upon  the  said  tenements  other  goods  of  the  plaintiff  (not  being  tools  or  utensils  of 
the  plaintiff''s  said  trade  or  business)  liable  to  the  said  distress,  and  sufficient  to 

(h)  Claim  enough  ;   ante,  1005  (d).  c.  5,  s.  2  ;  Johnson  v.  Upham,  28  L.  J.,  Q.  B. 

(p)  Claim  enough  ;  ante,  1005  (rf).  252;  overruling   Ellis  v.    Taylor,   8    M.   & 

{d)  This   count    is    founded    upon    the  \V.  415;  see  Bidien  &  L.  PI.  190. 

equity  of  the   stat.  2   Will.  &   M.  sess.  1,  {e)  Claim  enough  ;  ante,  1005  (rf). 
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satisfy  the  said  arrears  and  the  charges  of  a  distress  for  the  same,  and  of  the  appraise-    Chap.  XXX. 

ment'and  sale  thereof,  and  which  the  defendant  might  then  have  distrained  for  the         Sect.  2. 

said  arrears  and  charges,  whereof  the  defendant  then  had  notice,  and  well  knew: 

whereby  the  plaintiff  lost  the  said  tools  and  utensils  and  the  use  and  benefit  thereof 

in  the  way  of  his  said  trade  and  business,  and  sustained  great  loss  and  inconvenience 

for  want  of  the  same,  and  was  hindered  and  prevented  from  carrying  on  his  said 

trade  and  business  in  so  large  and  profitable  a  manner  as  he  otherwise  might  and 

would  have  done  [Add  a  count  in  trover  and  any  other  counts  for  other  causes  of 

action^  :  And  the  plaintiff  claims  £ if)- 


52.  Declaration  under  51  Hen.  3,  c.  4,  for  distraining  Beasts  of  the  Plough  and 

Sheep,  there  being  other  sufficient  Distress  {ante,  381,  744). 

[Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  land  and  premises  at  a  certain  rent,  payable  by  the  plaintiff  to  the  de- 
fendant :  And  the  defendant  took  and  distrained  in  and  upon  the  said  land  and 
premises,  for  certain  arrears  of  the  said  rent,  divers  beasts  of  the  plough  of  the 
plaintiff,  wherewith  the  plaintiff  tilled  the  said  land  [and  also  divers  sheep  of  the 
plaintiff],  although  there  were  then  upon  the  said  land  and  premises  other  goods  of 
the  plaintiff  (not  being  beasts  of  the  plough  or  sheep)  liable  to  the  said  distress  and 
sufficient  to  satisfy  the  said  arrears  and  the  charges  of  a  distress  for  the  same,  and  of 
the  appraisement  and  sale  thereof,  and  which  the  defendant  might  then  have  dis- 
trained for  the  said  arrears  and  charges  whereof  the  defendant  then  had  notice  and 
well  knew,  contrary  to  the  statute  in  such  case  made  and  provided  [Here  add  a 
count  in  trover,  and  counts  for  any  other  causes  of  actioii\  :  And  the  plaintiff 
claims  £ {g). 

53.  Declaration  under  1^2  Thill.  ^-  M.  c.  12,  s.  1,  for  driving  a  Distress  above 

Three  Miles  out  of  the  Hundred  {ante,  408). 

[Comme^ice  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  land  at  a  certain  rent,  payable  by  the  plaintiff  to  the  defendant :  And 
the  defendant  took  and  distrained  in  and  upon  the  said  land  and  within  the  hundred 

of in  the  county  of ,  for  certain  arrears  of  the  said  rent,  divers  cattle  of 

the  plaintiff:  And  the  defendant  wrongfully  drove  the  said  distress  out  of  the  said 
liundred  to  a  place  more  than  three  miles  distant  from  the  place  where  the  said 
distress  was  so  taken  as  aforesaid,  contrary  to  the  statute  in  such  case  made  and 
provided,  whereby  the  plaintiff  was  put  to  inconvenience,  loss,  damage  and  expense 
beyond  what  he  otherwise  would  have  suffered  and  sustained  by  the  said  distress 
[Here  add  counts  for  any  other  causes  of  action']  :  And  the  plaintiff  claims 
£ (A). 

54.  Declaration  under  2  Will.  ^  M.  sess.  1 ,  c.  5,  s.  2,  for  selling  a  Distress  loithout 

Five  Days'  previous  Notice  (ante,  410,  750). 

[Commence  as  ante,  No.  24:]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements,  at  a  certain  rent  payable  by  the  plaintiflf'  to  the  defendant :  And 
the  defendant  distrained  divers  goods  [and  cattle]  of  the  plaintiff  in  and  upon  the 
said  tenements  for  certain  arrears  of  the  said  rent ;  and  afterwards  sold  the  said 
goods  [and  cattle]  towards  satisfaction  of  the  said  arrears,  and  of  the  charges  of 
such  distress  and  of  the  appraisement  and  sale  of  the  said  goods  [and  cattle],  without 
notice  of  the  said  distress  and  of  the  cause  of  taking  the  same  having  been  given 
to  the  plaintiff'  or  left  at  the  said  tenements,  being  the  premises  charged  with  the 
said  rent,  five  days  before  the  sale  of  the  said  goods  [and  cattle],  contrary  to  the 
statute  in  such  case  made  and  provided  :  Whereby  [here  state  the  special  damage  {i). 
Add  countsfor  any  other  causes  ofactionl :  And  the  plaintiff  claims  £ {k). 

(/)  Claim  enough ;  ante,  1005  (d).  plaintiff  is  entitled  to  recover  lOOi.   and 

{g)  Claim  enough;  ante,  1005  (rf);    Keen  treble  damages :  ante,  408. 

V.  Priest,  4  H.  &  N.  236  ;   28  L.  J.,  Exch.  (i)  The  action   lies  only  for  the  special 

157.  damage  alleged  and  proved  ;   ante,  750 {q). 

{h)  Claim  enough  ;  ante,  1005  (d).     The  {k)  Claim  enough  ;  ante,  1005  {d). 
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Chap.  XXX.   55.  Declai-ation  under  11  Geo.  2,  c.  19,  s.  9,  for  impounding  a  Distress  off  the 
Sect.  2.  Premises  without  giving  Notice  of  the  Place  to  which  the  Distress  was  removed 
{ante,  410). 

[^Commence  as  ante,  No.  24:]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements,  at  a  certain  rent  payable  by  the  plaintiff  to  tlie  defendant :  And 
the  defendant  distrained  divers  goods  of  the  plaintiff  in  and  upon  the  said  premises 
for  certain  arrears  of  the  said  rent,  and  then  carried  away  and  removed  the  said 
goods  from  and  off  the  said  jiremises,  and  lodged,  deposited  and  impounded  the  same 
in  another  place  off  the  said  premises :  Yet  tlie  defendant  did  not  nor  would,  within 
the  space  of  one  week  after  the  lodging  and  depositing  of  the  said  goods  as  afore- 
said, give  notice  of  the  place  to  which  the  said  goods  were  removed,  and  lodged  or 
deposited  as  aforesaid,  to  the  plaintiff",  or  leave  any  such  notice  at  his  last  place  of 
abode,  but  therein  failed  and  made  default,  contrary  to  the  statute  in  such  made  and 
provided  \^Here  state  the  special  damage  {I).  Add  counts  for  any  other  causes  of 
action^  :  And  the  plaintiff  claims  £ (m). 


66.  Declaration  under  2  Will.  Sf  M.  sess.  1,  c.  5,  s.  '2,  for  selling  a  Distress  without 

a  proper  Apj)raisement  (ante,  751). 

[Com7)ience  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements,  at  a  certain  rent  payable  by  the  plaintiff  to  the  defendant :  And 
the  defendant  took  and  distrained  certain  goods  [and  cattle]  of  the  plaintiff  in  and 
upon  the  said  tenements  for  certain  arrears  of  the  said  rent ;  and  afterwards  sold  the 
said  goods  [and  cattle]  towards  satisfaction  of  the  said  arrears,  and  of  the  charges 
of  such  distress  and  of  the  sale  of  the  said  goods  [and  cattle],  without  causing  the 
same  to  be  appraised  by  two  sworn  appraisers,  contrary  to  the  statute  in  such  case 
made  and  provided:  Whereby  \Jiere  state  the  special  damage  {n).  Add  counts  for 
any  other  causes  of  action']  :  And  the  plaintiff  claims  £ (o). 


67.  Declaration  under  2  Will.  ^'  M.  sess.  1,  c.  5,  s.  2,  for  not  selling  for  the  best 

Price,  under  a  Distress  {ante,  752). 

\^Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements,  at  a  certain  rent  payable  by  the  plaintiff'  to  the  defendant :  And 
the  defendant  took  and  distrained  divers  goods  [and  cattle]  of  the  plaintiff  in  and 
upon  the  said  tenements  as  a  distress  for  certain  arrears  of  the  said  rent;  and  after- 
wards sold  the  said  goods  [and  cattle]  towards  satisfaction  of  the  said  arrears  and 
of  the  charges  of  such  distress,  and  of  the  appraisement  and  sale  of  the  said  goods 
[and  cattle]  ;  and  did  not  so  sell  the  same  for  the  best  price  that  could  be  gotten  for 
the  said  goods  [and  cattle],  contrary  to  the  statute  in  such  case  made  and  provided : 
Wliereby  [here  state  special  damage  {p).  Add  counts  for  any  other  causes  of 
action\:  And  the  plaintiff  claims  £ {q). 


68.  Declaration  under  2  Will.  Sc  M.  sess.  1,  c.  5,  s.  '2.,  for  not  leaving  Overplus  of 
Distress  in  the  Hands  of  the  Sheriff,  Sfc.  {ante,  417,  753). 

[Commence  as  ante.  No.  24:]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements,  at  a  certain  rent  payable  by  the  plaintiff  to  the  defendant:  And 
the  defendant  distrained  divers  goods  [and  cattle]  of  the  plaintiff  in  and  upon  the 
said  tenements  as  a  distress  for  certain  arrears  of  the  said  rent ;  and  afterwards  sold 
the  said  goods  [and  cattle]  towards  satisfaction  of  the  said  arrears  and  the  charges 
of  the  said  distress,  and  of  the  appraisement  and  sale  of  the  said  goods  [and  cattle], 
for  a  larger  sura  of  money  than  was  sufficient  to  satisfy  and  discharge  the  said 
arrears  and  charges :  And  the  defendant  received  the  said  sum  and  satisfied  thereout 
the  said  arrears  and  charges:  Yet  the  defendant  did  not  leave  the  overplus  thereof 
in  the  hands  of  the  sheriff"  or  under-sheriff  of  the  county,  or  of  the  constable  of  the 

(/)  Ante,  1017  (0.  (o)  Claim  enough  ;  ante,  1005  {<!). 

(m)  Claim  enough;  ante,  1005  {d).  {p)  Ante,  1017  («)• 

(n)  It  seems  that  special  damage  should  {q)  Claim  enough  ;  ante,  1005  (rf). 
be  alleged  and  proved  ;  ante,  747,  751,  755. 
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hundred,  parish  or  place  where  the  said  distress  was  taken,   for  the  use  of  the    Chap.  XXX. 

plaintiff,  being  the  owner  of  the  said  goods  [and  cattle]  as  aforesaid,  although  a        ^^ot^-  2. 
reasonable  time  for  that  purpose  elapsed  before  this  suit,  contrary  to  the  statute  in 
such  case  made  and  provided  [Here  add  counts  for  any  other  causes  of  actioii\  : 
And  the  plaintiff  claims  £ (r). 


59.   Declaration  for  a  vexatious  Second  Distress  for  the  same  Rent  {ante,  418, 

744). 

{^Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  the  defendant 
of  certain  tenements  at  a  certain  rent,  payable  b}'  the  plaintiff  to  the  defendant: 
And  the  defendant  took  and  distrained  divers  goods  of  the  plaintiff  in  and  upon  the 
said  tenements  as  a  distress  for  certain  arrears  of  the  said  rent ;  and  at  the  time  of 
making  the  said  distress  there  was  in  and  upon  the  said  tenements  goods  of  the 
plaintiff  liable  to  the  said  distress  of  more  than  sufficient  value  to  have  satisfied  the 
said  arrears  and  the  charges  of  a  distress  for  the  same,  and  of  the  appraisement  and 
sale  thereof,  and  which  the  defendant  could  then  have  distrained  to  satisfy  the  same, 
of  which  the  defendant  then  had  notice  and  well  knew  :  Yet  the  defendant  after- 
wards wrongfully  made  a  second  distress  on  certain  goods  of  the  plaintiff  in  and 
upon  the  said  tenements  for  [part  of]  the  same  arrears  of  rent  for  which  the  said 
first-mentioned  distress  was  so  made  as  aforesaid,  and  for  the  charges  of  such 
second  distress  (s)  [Here  add  counts  for  any  other  causes  of  action^:  And  the 
plaintiff  claims  £ {t). 


60.  Declaration  for  impounding  Sheep,  distrained  for  Damage  Feasant,  in  a  small, 
wet,  muddy  and  improper  Pound,  whereby  some  of  them  Died  and  others  were 
seriously  Injured  {u). 

[Commence  as  ante,  Xo.  24  :]  For  that  the  defendant  drove,  took  and  distrained 
certain  sheep  of  the  plaintiff,  to  wit,  under  colour  and  pretence  that  they  were  doing 
damage  to  the  defendant,  and  then  wrongfully  and  negligently  impounded  the  said 
sheep,  and  caused  them  to  be  impounded  as  such  distress  for  such  supposed  damage 
in  a  certain  pound,  which  was  then  too  small,  narrow  and  confined  for  impounding 
the  said  sheep  therein,  and  which  said  pound  then  was  in  a  wet,  sloppy,  muddy  and 
dirty  state,  and  wholly  unfit  and  improper  for  impounding  the  said  sheep  therein,  or 
keeping  the  same  therein  impounded  ;  and  there  wrongfully  kept  the  same  im- 
pounded for  a  lung  time  ;  whereby  and  not  otherwise  the  said  sheep  were  so  greatly 
injured  that  divers  of  them  died,  and  the  residue  thereof  became  and  were  greatly 
injured,  damaged  and  deteriorated  in  value  [Add  other  counts  if  necessary'\  :  And 
the  plaintiff  claims  £ (x). 


61.  Declaration  under  57  Geo.  3,  c.  93,  s.  6,  against  a  Broker  (y)  for  not  giving 
a  Copy  of  his  Charges,  Sfc.  {ante,  416j. 

[Commence  as  ante,  No.  24  :]  For  that  the  plaintiff  was  tenant  to  one  J.  K.  of 
certain  tenements  at  a  certain  rent,  payable  bj'^  the  plaintiff  to  the  said  J.  K.  :  And 
the  defendant  as  the  broker  of  the  said  J.  K.,  took  and  distrained  divers  goods  of  the 

(r)  Claim  enough  ;  ante,  1005  (d).  pound  was  in  a  fit  and  proper  state  at  the 

(s)  See  Bullen  &  L.  PI.  188;   2  Chit,  PI.  time   of  the  impounding;    S.   C.     It   is    not 

538  (7th  ed.);   Smith  v.   Guodwin,  4  B.   &  necessary  to  allege  that  it  was  o&rioM*/!/ and 

Adol.  413  ;  Lear  v.  Caldecolt,  4  Q,  B.  123  ;  as  the  defendant  well  knew  in  an   unfit  and 

Piggott  v.  Birtles,  1  M.  &  \V.  441  ;   Dawson  improper  state;    Bignell  v.  Clarke,  supra. 
V.   Cropp,   1   C.  B.   961  ;  3   D.   &   L.   225  ;  (.r)  Claim  enough  ;   ante,  1005  (rf). 

Bagge  v.  Mawby,  8  Exch.  641  ;    WooUaston  (y)  A   landlord    who    merely    authorizes 

V.   Stafford,   15   C.  B.  27S  ;  Lep  v.  Cooke,  2  the  distress,  but  does  not  personally  inter- 

H.  &  N.  584;   3  Id.  203.  fere  with  the  making  of  it,  is  not  liable  to 

{()  Claim  enough  ;  ante,  1005  (d).  this  form  of  action  ;   Hart  v.  Leach,  1  M. 

(m)  A  person  who  distrains  cattle  is  &  W.  560  ;  Tyr.  &  Gr.  1010.  But  the  rea- 
bonnd  to  impound  them  in  a  proper  pound;  sonableness  of  the  broker's  charges  may  be 
and  if  the  usual  pound  is  in  an  unfit  state,  questioned  in  an  action  against  the  land- 
he  must  find  another  ;  Bignell  v.  Clarke,  5  lord  for  not  leaving  the  overplus  in  the 
H.  &  N.  485  ;  fVilder  v.  Speer,  8  A.  &  E.  hands  of  the  sheriff;  Lyon  v.  Tomkies,  1 
547  ;  ante,  407  (s).  In  an  action  of  the  M.  &;  W.  603. 
above  nature   the   question  is  whetiier  the 
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Chap.  XXX.  plaintiff  in  and  upon  the  said  tenements  as  a  distress  for  certain  arrears  of  the  said  rent, 
Sect.  2.        and  afterwards  sold  the  said  goods  to  satisfy  the  said  distress  (z) ;  yet  the  defendant, 

■  although  requested  by  the  plaintiff  so  to  do  after  the  said  sale,  did  not  nor  would  when 
he  was  so  requested  as  aforesaid,  or  at  any  other  time,  give  a  copy  of  his  charges 
and  of  all  the  costs  and  charges  of  the  said  distress  signed  by  him  to  the  plaintiff, 
but  wholly  neglected  and  refused  so  to  do,  contrary  to  the  statute  in  such  case 
made  and  provided  [Here  add  counts  for  any  other  causes  of  action']  :  And  the 
plaintiff' claims  £ (a). 


62.  Commencement  of  a  First  or  only  Plea. 

In  the  [Q.  B.,  C.  P.  or  Exch.  (i)]. 

The  \day  vAen  delivered] day  of in  the  year 

of  our  Lord  18 — . 

■    f      1.  The  defendant  (e)  by  G.  H.,  his  attorney  [or  in  person]  (J),  says  that 
\f '   \  \J^^^'^  state  the  defence]. 


63.  Commencement  of  a  Second  or  subsequetit  Plea  to  the  whole  Declaration. 

2.  (e)  And  for  a  [further  or  second,  third,  &.c.  (/*)]  plea,  the  defendant  says,^ 
That  [here  state  the  defence]. 


64.  The  like,  as  to  part  {g). 
3.  (e)  And  for  a  [further  or  third,  &c.  (/)]  plea,  to  the   said 


"  as  to  £ parcel  of  the  money  claimed  [in  the 


and 


count. 


counts  {g)  of  thel 


declaration]  "  or  "  as  to  "  [specify  the  trespasses  or  gidevances  or  other  causes  of  ac- 
tion intended  to  be  justifiedL]  ;  or  "  except  as  to  ,"  the  defendant  says.  That 


\liere  state  the  defence  as  to  the  part  to  which  the  plea  is  pleaded]. 


65.  Plea  of  Non  est  Factum  {ante,  647). 

[Commence  as  ante,  No.  62  or  64  :]  That  the  alleged  [deed  or  indenture]  is  not 
his  deed  \_or  is  not  the  deed  of  the  said  J.  K.]. 


66.  Plea  of  Never  Indebted  {ante,  659,  692). 
[Commence  as  ante,  No.  62  :]  That  he  never  was  indebted  as  alleged. 


67.  The  like,  as  to  part. 

[Commence  as  ante.  No.  62  or  64 :]  "  Except  as  to  £- 
claimed,  says.  That  he  never  was  indebted  as  alleged  ;" 


parcel  of  the  money] 


{z)  A  sale  of  the  distress  is  necessary ; 
Hills  V.  Street,  5  Bing.  39. 

(a)  Claim  enough  ;  ante,  1005  (d). 

(b)  It  is  unnecessary  to  say  "  Exchequer 
of  Pleas  ;"  Salmon  v.  Rollin,  7  Dowl.  852. 

(c)  If  pleaded  by  one  of  several  defend- 
ants, here  mention  his  name,  and  entitle  the 
plea,  "  D.  sued  with  another  or  others." 
So  where  there  are  several  plaintitis  entitle 
the  plea,  ''  Ats.  B.  and  another  or  others." 

(d)  If  the  matter  pleaded  be  no  defence 
to  the  whole  declaration,  here  confine  the 
plea  to  the  particular  causes  of  action  in- 
tended to  be  answered  in  this  plea.  See 
form,  No.  64. 

(e)  Each  plea  must  be  written  in  a  sepa- 
rate paragraph  and  numbered;  15  &  16 
Vict.  c.  7b,  s.  67. 


(/)  By  15  &  16  Vict.  c.  76,  s.  67,  each] 
plea  after  the  first  shall  commence  as  fol- 
lows,   or    to  the   like    effect: — "And    for   a 
second  [etc.]  plea,  the  defendant  says  that] 
[here  state  second,  etc.  defence].     But  as  a 
judge  frequently  disallows  some  of  the  pro- 
posed  pleas,  it  is  better  to  say  "  further"  i 
plea,  rather  than  second,  third,  &c. 

(g)  A  count  for  money  payable  for  seve- 
ral distinct  causes  of  action,  ex.  gr.  use  and  ■ 
occupation — work  done — money  paid,  &c.! 
is  now  considered  as  only  one  count;  ante.j 
CSS  (a) ;  Murse  v.  James,  11  M.  &  W.  831  ; 
1    D.   &    L.   240;    McGregor   v.    Graves,    3 
Exch.   34.     But   it    used    to  be  otherwise] 
when  distinct  sums  were  claimed  ;  Juurdain] 
v.  Johnson,  2  C,  M.  &  R.  564. 
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Or,  Chap.  XXX. 

"  As  to  £ ,  parcel  of  the  money  claimed  [in  the  said counter  *  for  the  said        Sect.  2. 

use  and  occupation,'  oi'  'for  the  said  money  paid,'  or  as  the  case  may  be],  says, 
Tiiat  he  never  was  indebted  as  alleged." 


68.  Plea  of  Non  Assumpsit, 
[^Commence  as  ante,  No.  62  :]  "  That  he  did  not  promise  [or  agree]  as  alleged." 


69.  The  like,  as  to  part. 

[  Commence  as  ante,  No.  62  or  64  :]  Except  as  to  the count,  or  as  to  the  money 

claimed  for  [the  said  use  and  occupation,  or  the  said  money  paid,  or  as  the  case  may 

he] ;  or  "  Except  as  to  £ ,  parcel  of  the  money  claimed  for  [&c.  as  above],  says, 

That  he  did  not  promise  as  alleged." 

70.  Plea  of  Not  Guilty. 
[Commence  as  ante,  No.  62  or  64  :]  That  he  is  not  guilty. 


71.  The  like.   (By  Statute.)    (Ante,  754.) 

Same  as  last  form,  but  add  in  the  margin  :  "  By  statute  21  Jac.  1,  c.  4,  s.  4  ; 
Public  Act ;"  "11  Geo.  2,  c.  19,  s.  21 ;  Public  Act"  [or  as  the  case  may  be]  ;  see 
Reg.  PI.,  H.  T.  1853,  No.  21. 


72.  Plea  of  Ml  Habiiit  in  Tenementis  (h)  (ante,  648,  659,  693). 

[Commence  as  ante,  No.  62,  63  or  64  :]  That  the  plaintiflTat  the  respective  times 
in  the  [declaration]  mentioned  had  no  estate  or  interest  of  or  in  the  said  [describe 
premises  as  in  the  declaration]  or  any  part  thereof. 


73.  Plea  of  the  Statute  of  Limitations  (ante,  652,  660,  694). 

[Commence  as  ante,  No.  62,  63  or  64  :]  That  the  alleged  cause  [or  causes]  of 
action  did  not  accrue  within  [six  (i)]  years  before  this  suit. 


74.  Plea  of  Payment  (ante,  694). 

[Commence  as  ante,  No.  62  or  63  :]  That  before  action  he  satisfied  and  discharged 
the  plaintiff's  claim  by  payment  (k). 

(h)  This  plea  is  inapplicable  to  a  count  wounding    and    imprisonment    within  four 

for  use  and   occupation;  ante,  693.     And  years;   Id.     Actions  for  words  within   two 

to  an  action  for  rent  founded  on  an  indcn-  years  ;   Id.     Actions  on  penal  statutes   by 

titre  ;  ante,  648,  659.     But  where  the  de-  the  party  grieved  within  two  years;  3  &  4 

mise  was  by  deed-poll,  or  not  under  seal,  AVill.   4,  c.   42,  s.    3.     By    a  common    in- 

and  the  defendant  has  not  entered,  this  plea  former  within  one  year;   31  Eliz.  c.  5,  s.  6. 

may  be  pleaded  ;  ante,  660.  Actions  for  anything  done  under  the  autho- 

(i)  Actions  of  debt  or  covenant  for  rent  rity   or  in  pursuance    of  any  public  local 

reserved  by  deed  must  be  brought  within  and  personal  or  local  and  personal  acts,  or 

twenty  years  ;  3  &  4  Will.  4,  c.  42,  s.  3  ;  other  acts  of  a  local  and   personal   nature, 

ante,  652.     Actions  for  debt  on  simple  con-  within  <wo  years  ;  and  in  case  of  continuing 

tract,   assumpsit,   trespass,   quare   clausum  damage,   then  within    one  year  after  such 

fregit,  case  (t)ther  than  for  slander),  trover,  damage    shall   have   ceased  ;  5   &    6   Vict, 

detiime  and  replevin,  must  be  commenced  c.  97,  s.  5.     See  Bullen  &  L.  PI.  443,  444. 

within  six  years  next  after  the  cause  of  such  (k)  If  the  fact  be  so,  say  "  in  money  and 

actions,  and  not  after;  21  Jac.  1,  c.  16,  s.  3;  goods."     See  Nos.  75,  76. 
ante,   660.     Actions   for    assault,    battery, 
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Chap.  XXX.  ^^*  ^^^  ^'^'^j  ^^  to  part. 

Sect.  2.  ^nj  for  a  further  plea  as  to  £ ,  parcel  of  the  money  claimed  [in  the 

and counts  of  the  declaration],  the  defendant  says,  that  before  action  he  satis- 
fied and  discharged  the  plaintifiF's  claim  as  to  the  said  sum  of  £ ,  parcel,  &c., 

by  payment  (A). 

76.  The  like.     {Another  Form). 

And  for  a  further  plea  except  as  to  £ ,  parcel  of  the  money  claimed,  the  de- 
fendant says,  that  before  action  he  satisfied  and  discharged  the  plaintiff's  claim, 
except  as  to  the  said  sum  of  £ ,  parcel,  &c.,  by  payment  (A). 


77.  Plea  of  Set-off  {ante,  649,  698). 

[Commence  as  ante,  No.  62  or  63  :]  That  the  plaintiff  at  the  commencement  of  this 
suit  was  and  still  is  indebted  to  the  defendant  in  an  amount  equal  to  the  plaintiff's 
claim,  for  [money  payable  by  the  plaintiff  to  the  defendant]  for  the  plaintiff's  use, 
by  the  defendant's  permission,  of  messuages  and  lands  of  the  defendant ;  and  for 
goods  sold  and  delivered  by  the  defendant  to  the  plaintiff;  and  for  other  goods 
btirgained  and  sold  by  the  defendant  to  the  plaintiff;  and  for  work  done  and  materials 
provided  by  the  defendant  for  the  plaintiff  at  his  request ;  and  for  money  lent  by 
the  defendant  to  the  plaintiff;  and  for  money  paid  by  the  defendant  for  the  plaintiff 
at  his  request;  and  for  money  received  by  the  plaintiff  for  the  use  of  the  defendant; 
and  for  interest  upon  money  due  from  the  plaintiff  to  the  defendant  and  forborne  at 
interest  by  the  defendant  to  the  plaintiff  at  his  request ;  and  for  money  found  to  be 
due  from  the  jdaintiff  to  the  defendant  on  accounts  stated  between  them.  Omit  any 
of  the  above  that  are  inapplicable,  and  insert  any  other  causes  of  set-off  as  may  be 
necessary  {l)'\ :  which  amount  the  defendant  is  willing  to  set  off  against  the  plain- 
tiff's claim. 


78.  Plea  of  Set- off  as  to  part. 

And  for  a  further  plea  as  to  £ ,  parcel  of  the  money  claimed  [in  the and 

counts  of  the  declaration],  the  defendant  says,  that  the  plaintiff  at  the  com- 


mencement of  this  suit  was  and  still  is  indebted  to  the  defendant  in  an  amount  equal 

to  the  plaintiff's  claim  as  to  the  said  sum  of  £ ,  parcel,  &c.  for  [state  cause  of 

set-off  as  in  No.  77]  :    which   amount  the  defendant  is  willing  to  set  off  against 
the  plaintiff's  claim  as  to  the  said  sum  of  £ ,  parcel,  &c. 


79.  The  like.     {Another  Form.) 

And  for  a  further  plea,  except  as  to  £ ,  parcel  of  the  money  claimed  [in  the 

and counts  of  the  declaration],  the  defendant  says,  that  the  plaintiff  at 

the  commencement  of  this  suit  was  and  still  is  indebted  to  the  defendant  in  an 

amount  equal  to  the  plaintiff's  claim,  except  as  to  the  said  sum  of  £ ,  parcel,  &c. 

for  [state  cause  of  set-off  as  in  No.  77]  :    which  amount  the  defendant  is  willing 

to  set  off  against  the  plaintiff's  claim,  except  as  to  the  said  sum  of  £ ,  parcel, 

&c. 

80.  Plea  of  Tender  {ante,  651,  69'"!). 

And  for  a  further  plea  as  to  the  sum  of  £ ,  parcel  of  the  money  claimed  [in 

the count  of  the  declaration],  the  defendant  says,  that  he  always  was  and  still 

is  ready  to  pay  to  the  plaintiff  the  said  sum  of  £ ,  i)arcpl,  &c. ;  and  that  [before 

action,  or  If  the  debt  tuas  payable  on  a  certain  day,  on  the  said day  of , 

A.D.  18 — ]  he  the  defendant  tendered  and  offered  to  pay  to  the  plaintiff  the  said 

sum  of  £ ,  parcel,  &c.  ;  and  the  plaintiff  then  refused  to  accept  the  same  :  And 

the  defendant  now  brings  the  said  £ into  court  ready  to  be  paid  to  the  plain- 
tiff (m). 

{k)  If  the  fact  be  so,  say  "  in  money  and  {m)  Pay  the  amount  into  court  upon  the 

goods."  plea.     See  2  Chit.  Arch.  1353,  13(i2(lllh 

(l)  Deliver  with  the  plea  particulars  of  ed.).     Other  proper  pleas  must  be  pleaded 

set-otf,  pursuant  to  llcg.  Prac,  H.  T.  1853,  to  the  residue  of  the  plaintiff's  claim. 
No.  19. 
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81.  JRepUcation  to  the  above  Plea.  Chap.  XXX. 

Sfct    2 
And  the  plaintiiFas  to  the  said plea  says,  that  the  defendant  did  not  tender  '    * 

or  offer  to  pay  to  the  plaintiff  the  said  sum  of  £ ,  parcel,  &c.  as  alleged. 

Or, 

And  the  plaintiff  as  to  the  said plea  says,  that  at  the  time  of  the  alleged 

tender  a  larger  sum  than  the  said  £ was  due  from  the  defendant  to  the  plaintiff 

as  one  entire  debt  and  on  one  entire  contract,  being  [parcel  of]  the  money  claimed 

in  the  [ count  of  the]  declaration,  and  in  respect  of  which  the  defendant  made 

the  said  tender  («). 


82.  Plea  of  Payment  into  Court  {ante,  700). 

{^Commence  as  ante,  No.  62:]  The  defendant  by his  attorney  [or  in  person], 

brings  into  court  the  sum  of  £ ,  and  says,  that  the  said  sum  is  enough  to  satisfy 

the  claim  of  the  plaintiff  in  respect  of  the  matter  herein  pleaded  to  (o). 


83.  The  like,  as  to  part. 
[Commence  as  ante.  No.  64;   Or  say:']  "And  the  defendant  as  to  the 


count  of  the  declaration,"  or  *'  as  to  £ ,  parcel  of  the  money  claimed  [in  the 

count  of  the  declaration],"  or  ''as  to  the  residue  of  the  money  claimed"  [as 

t!te  case  may  be],  brings  into  court  the  sum  of  £ ,  and  says,  that  the  said  sum 

is  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matter  herein  pleaded 
io{o). 


84.  Replication  to  the  above  Plea  (ante,  701). 

[Usual  commencement :]  And  the  plaintiff  as  to  the  said plea,  says,  that  he 

accepts  the  said  sura  paid  into  court  in  full  satisfaction  and  discharge  of  the  [cause 
or  causes]  of  action  in  respect  of  which  it  has  been  paid  in. 

Or, 

And  the  plaintiff  as  to  the  said plea,  says,  that  the  said  sum  paid  into  court 

is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matter  to  which 
the  said plea  is  pleaded. 


85.  Justification  of  a  Distress  for  Rent  (p). 


86.  Justification  in  Trespass  under  11  Geo.  2,  c.  \\,  s.  \,  to  distrain  on  Goods 
of  a  Tenant  fraudulently  removed  to  Plaintiff's  House  to  avoid  a  Distress 
for  Rent  (ante,  401,  402). 

[Co7nmence  as  ante.  No.  63  or  64  :]  That  before  the  alleged  trespasses  L.  M.  held 
certain  tenements  as  tenant  thereof  to  the  defendant  [or  to  A.  B.]  under  a  demise, 
at  a  certain  yearly  rent  thereby  reserved,  payable  by  equal  [quarterly  or  half- 
yearly]  payments,  and  £ of  the  said  rent  for quarters  of  a  year  [or  for  one 

half-year]  of  the  said  tenancy  was  then  due  and  in  arrear  from  the  said  L.  M.  to  the 
defendant  [or  to  the  said  A.  B.]  ;  and  the  said  L.  M.  had  then  and  whilst  the  said 
rent  was  so  due  and  in  arrear,  fraudulently  and  clandestinely  carried  off  from  the 
said  tenements  so  demised  to  him  as  aforesaid  certain  goods  of  the  said  L.  M.,  to 
prevent  the  defendant  [or  the  said  A.  B.]  i'rom  distraining  the  same  for  the  said 
arrears  of  rent  so  due  as  aforesaid,  and  placed  the  said  goods  in  the  said  [messuage] 

(n)  See   Cotton   v.  Godwin,  7   M.  &   W.  {p)  See  forms  in  Drew  v.  Avery,  13  M. 

147  ;   Hesketh  v.  Fawcett,  11  M.  &  W.  356 ;  &  W.  399  ;   2  D.  &  L.  371  ;    Woods  v.  Dur- 

Brandon  v.  Newington,  3  Q.  B.  915;    Dixon  rant,  16  M.  &   W.    149;   Pinhorn  v.  Souster, 

V.  Clarke,  5  C.  B.  366;   Searles  v.  Sndgrove,  8  Exch.   138;   21    L.  J.,   Exch.  336.      But 

5  E.  &  B.  639;  25  L.  J.,  Q.  B.  15  ;  Bullen  the  general  issue  (by  statute)  is  safer  and 

6  L.  PI.  409.  better;    ante,   754;    Pinhorn   v.    Souster,  8 
(o)  Pay  the  amount  into  court  upon  the  Exch.  763;   22  L.  J.,  Exch.  266  ;  see  form, 

plea.     See  2  Chit.  Arch.  1353  (11th  ed.).  ante,  No.  71. 


1024  FORMS — PROCEEDINGS  IN  ACTIONS. 

Chap.  XXX.  of  the  plaintiff'  against  tlie  statute  in  such  case  made  and  provided:  Wherefore  the 
Sect.  2.  defendant  [as  the  bailiff"  and  agent  of  the  said  A.  B.  and  by  his  command],  whilst 
the  said  arrears  of  rent  remained  so  due  as  aforesaid,  and  within  the  space  of  thirty 
days  next  ensuing  such  carrying  off  of  the  said  goods  as  aforesaid,  entered  into  the 
said  f  messuage]  of  the  plaintiff  (the  outer  door  thereof  being  then  open  (9))  in  order 
to  take  and  seize,  and  there  then  took,  and  seized  the  said  goods  there  being  found, 
as  a  distress  for  the  said  arrears  of  rent ;  which  are  the  alleged  trespasses  [in  the  said 
count  mentioned]. 

87.   Plea  in  Trespass,  of  Justification  foi'  Damage  Feasant  (r);  ante,  620,  623. 

2.  And  for  a  [further  or  second,  &c.]  plea,  the  defendant  [as  to  the  first  count  of 
the  declaration]  says,  that  before  and  at  the  said  time  when,  &c.,  the  defendant  was 

lawfully  possessed  of  a  certain  close  called ,  situate  in  the  county  of ,  and 

because  the  said  [cattle]  at  the  said  time  when,  &c.  were  wrongfully  in  his  said 
close,  doing  damage  therein,  he,  the  defendant,  seized  and  took  the  said  [cattle]  in 
the  said  close  as  a  distress  for  the  said  damage,  and  drove  them  out  of  the  said  close 
to  a  certain  common  pound  in  the  county  aforesaid,  where  he  impounded  them  as  a 
distress  for  the  said  damage ;  which  are  the  tresj)as3es  above  complained  of  [in  the 
said  first  count]. 


Sect.  3. — Proceedings  on  Distresses. 

88.  Warrant  to  distrain  in  a  House  for  Rent  {ante,  393). 
To  Mr.  R.  S.  my  bailiff. 

I  hereby  authorize  and  require  you  to  distrain  the  goods  and  chattels  in  and  upon 

the  [house]  and  premises  of  C.  D.,  situate  and  being  [No.  — , street],  in  the 

parish  of ,  in  the  county  of ,  for  £ ,  beinp; quarters'  rent,  due  to 

me  for  the  same  [at  Lady-day,  Midsummer-day,   Michaelmas-day  or  Christmas- 
day  last,  as  the  case  may  he  ;  or  "  on  the day  of last"]  ;  and  to  proceed 

thereon  for  the  recovery  of  the  said  rent  as  the  Jaw  directs. 

Dated  the day  of 18—. 

(Signed)  (s)  A.  B.  of , 

or  A.  B.  of ,  I 

by  P.  Q.  his  agent.  S 


89.  Wari'ant  to  distrain  on  a  Farm  for  Rent. 
To  Mr.  R.  S.  my  bailiff. 

I  hereby  authorize  and  require  you  to  distrain  the  goods  and  chattels  [and  also 
the  cattle  and  growing  crops],  in  and  upon  the  farm,  lands  and  premises  of  C.  D., 
situate  and  being  in  the  parish,  &c.  \_as  in  No.  88,  to  the  end]. 


90.  Inventory  of  Goods  distrained  {ante,  400). 

An  Inventory  of  the  goods  and  chattels  [cattle  and  growing  crops]  distrained 

by  [R.  S.  of as  bailiff  of  and  for]  A.  B.  of  ,  esquire,  on  the  day  of 

18—,  in  and  upon  the  [house  or  farm,  lands]  and  premises  of  C.  D.,  situate 

and  being   [No.  — ,  street],  in  the  parish  of ,  in  the  county  of ,  for 

£ ,  being  quarters'  rent  due  to  the  said  A.  B.  [at last :  or  "  on  the 

. day  of last"]. 

1.  In  front  room  on  ground  floor.— One  dining  table,  one  side-board,  twelve 
chaii-s  [describe  each  article  in  this  room  intended  to  he  distrained']. 

2.  In  hack  room  on  ground  floor. —\^Here  describe  each  article  in  this  room  in- 
tended to  be  distrained.] 

{q)  When  the  outer  door  is  broken  open.  case,  1  Leon.  50;   2  Leon.  215;   or  by  his  ^ 

See  11  Geo.  2,  c.  11,  s.  7  ;  Buwler  v.  Nicliol-  agent  having  sufficient  express  or  implied 

son,  12  A.&  E.  311.  authoritv  ;    Trent  v.  Hunt,  9  Exch.  14' ;   22 

(r,'  See  Bullen  &  L.  PI.  435,  436.  L.  J.,   Exdi.   318.     Jt  does  not  require  a 

{s)  This  warrant  must  be  signed  by  the  stamp  ;  Pyle  v.  Partridge,  15  M.  &  W.  20. 
person  entitled  to  receive  the  rent ;  Buller's 
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3,  4,  5,  &c. — [Here  describe  in  like  manner  each  article  intended  to  he  distrained    Chap.  XXX. 
in  the  ^\front  room  on  first  floor" — "  back  room  on  first  floor" — ^^  front  room  on         Sect.  3. 
second  floor" — '^  backroom  on  second  floor  "  Sfc, — '•'■front  attic" — '•'■bach  attic" 
— '■'■front   kitchen"  —  "back   kitchen"  —  "wash-house  "  —  "  scullei-y  " — ''  wine 
cellar  " — "  coal  cellar" — "  yard  " — "garden  " — "  coach-house  " — "  stables  " — 
"  barns"  Sfc.  Sj-c.'] 

In  the  Fields. 

1.  In  the  field  or  close  called  or  knozvn  as  "  Greenacre :"  —  cows,  —  calves, 

—  oxen,  —  bulls,  —  sheep,  —  lambs,  —  horses,  —  luares,  —  geldings,  —  colts, 

—  fillies,  —  pigs  [as  the  case  may  be^. 

2.  In  the  field  or  close  called  or  hnoion  as  \name~\  :  —  haystacks,  —  stacks  of 
[wheat] ;  about  —  acres  (more  or  less)  of  growing  crops  of  [wheat  or  barley,  oats, 
potatoes,  peas,  beans,  as  the  case  may  be']. 

3.  Describe  in  like  manner  each  close  and  the  articles  therein  intended  to  he  dis- 
trained. At  the  end  of  the  list  may  {if  wished)  be  added,  the  following  words  or  to 
the  like  effect,  viz. : — 

"And  all  other  goods,  chattels  and  effects  on  the  said  premises,"  or  "and  any 
other  goods  that  may  be  found  in  and  about  the  said  premises  to  pay  the  said  rent 
and  expenses  of  this  distress"  (t).  But  it  icoidd  be  too  indefinite  and  incorrect  to 
say,  "  And  all  other  goods,  chattels  and  effects  on  the  said  premises  that  may 
be  required  in  order  to  satisfy  the  above  rent,  together  with  all  necessary  ex- 
penses" (?<). 

Dated  this day  of  — — ,  18 — . 

(Signed)                 R.  S.,  bailiff  of  the  said  A.  B. 
[or  A.  B.  of .] 


91.  Notice  of  Distress  for  Bent  {x)  {ante,  400,  410). 

To  Mr.  C.  D.,  and  all  others  whom  it  may  concern. 

Take  notice,  that  I  [R.  S.,  as  bailiff  of  and  for  A.  B.,  esq.,  your  landlord,]  have 
this  day  distrained  on  the  premises  in  your  occupation  or  possession,  named  in  the 
inventory   [above  written  or  hereunto  annexed],  the  [cattle]  goods  and  chattels 

mentioned  in  the  said  inventory  for  £ ,  being quarters'  rent  due  to  [me,  or 

the  said  A.  B.],  at last  [or  on  the day  of last],  for  the  said  pre- 
mises :  And  unless  yoij  pay  the  said  rent,  with  the  charges  of  distraining  for 
the  same,  within  five  days  from  the  service  hereof,  the  said  [cattle]  goods  and 
chattels  will  be  appraised  and  sold  according  to  law.  [If  cattle  or  goods  removed, 
mention  the  place  thus,  "And  take  notice,  that  the  said  cattle  have  been  removed 

to  and  are  now  in  the  common  pound  in  and  for  the  parish  of ,  in  the  county 

of .] 

Dated  the day  of ,  18  —  . 

(Signed)  R.  S.  of , 

Bailiff  of  the  above-named  A.  B. 
[or  A.  B.  of ]. 


92,  Notice  of  Distress  of  Growing  Crops,  Sfc.  {ante,  380,  400). 

To  Mr.  C.  D.,  and  all  others  whom  it  may  concern. 

Take  notice,  that  I  [R.  S.,  as  bailiff  of  and  for  A.  B.,  esq.,  your  landlord,]  have 
this  day  distrained  on  the  [farm,  lands  and]  premises  in  your  occupation  or  posses- 
sion mentioned  in  the  inventory  [above  written  or  hereunto  annexed],  the  [cattle, 
goods  and  chattels,  and  also  the]  growing  crops  mentioned  in  the  said  inventory,  for 

X ,  being  quarters'  rent  due  to  [me  or  the  said  A.  B.],  at last  [or  on 

the day  of last]  for  the  said  [farm,  lands  and]  premises :  And  unless  you 

pay  the  said  rent,  with  the  charges  of  distraining  for  the  same  [within  five  days 
from  the  date  hereof,  the  said  cattle,  goods  and  chattels  will  be  appraised  and  sold 
according  to  law,  and]  *1  shall,  [or  if  signed  by  the  bailiff  say,  "the  said  A.  B. 
will]  proceed  to  cut,  gather,  make,  cure,  carry  and  lay  up  the  said  crops,  when 

{t)   Wakeman  v.  Lindsey,  14  Q.  B.  625  ;  {x)  To  be  written  at  the  foot  of  a  true 

19  L.  J.,  Q.  B.  166.  copy  of  the  inventory,  or  such  true  copy  to 

{ii)  Kerhv  v.  Harding,  6  Exch.  234;  20  be  annexed  to  this  notice. 
L,  J.,  Exch.  162. 

3tj 
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Chap.  XXX.    ripe,  in  tlie  barn  or  other  proper  place  on  the  said  premises,  and  in  convenient  time 
Sect.  3.        sell  and  dispose  of  the  same  in  or  towards  satisfection  of  the  said  rent,  and  of  the 
~  charges  of  such  distress,  appraisement  and  sale,  according  to  law. 

Dated  the day  of 18—. 

(Signed)  A.  B.  of 

[or  R.  S.  of 

[Bailiff  of  the  above-mentioned  A.  B.] 

93.  Request  of  a  Tejiant  to  his  Landlord  to  withdraw  a  Distress  for  Rent,  with 
Liberty  to  make  a  second  Distress  (y)  {ante,  418,  419). 

To  A.  B.,  esq. 

Sir, — I  hereby  request  you,  for  my  accommodation,  to  withdraw  the  distress  for 

rent  made  by  yon  on  the  [farm,  land  and]  premises,  situate  at in  the  county 

of ,  now  in  my  occupation  as  your  tenant:  And  in  consideration  of  your  so 

doing,  I  do  hereby  consent,  promise  and  agree  that  it  shall  and  may  be  lawful  for 

you  at  any  time  [afterwards,  or  after  the day  of next]  to  make  a  second 

distress  for  the  said  rent,  or  for  so  much  thereof  as  shall  for  the  time  being  remain 
unpaid,  and  for  the  expenses  of  and  incident  to  such  second  distress  :  And  I  will 
also  pay  you  on  demand  all  expenses  (2)  incurred  of  and  incident  to  the  said  first 
distress  to  the  time  of  its  being  withdrawn  for  my  accommodation  as  aforesaid. 

Dated  this day  of ,  18 — . 

Yours,  &c. 

Witness,  E.  F.  of (a).  C.  D. 


94.  Consent  of  Tenant  to  the  Landlord  or  his  ■Bailiff  continuing  in  Possession  under 
a  Distress  for  more  than  Five  Days  {ante,  401,  412). 

To  A.  B.  esq.  {or  to  JMr.  R.  S.,  Bailiff  of  A.  B.,  esq.] 

Sir, — I  hereby  request  you  not  to  remove  the  goods  and  chattels  which  you  have 

distrained  and  impounded  for  rent  on  the  premises,  situate  at in  the  county 

of ,  now  in  ray  occupation  as  [your  tenant  or  tenant  of  the  said  A.  B.]  ;  but 

to  keep  the  said  goods  and  chattels  in  the  place  where  they  are  now  impounded, 

until  the day  of next  inclusive,  for  my  accommodation,  and  to  give  me 

the  opportunity  of  obtaining  money  to  pay  the  said  arrears  of  rent  with  expenses  of 
the  distress ;  all  extra  expenses  occasioned  by  keeping  possession  as  aforesaid,  to 
form  part  of  the  expenses  of  and  incident  to  the  distress. 

Dated  this ■  day  of ,  18 — . 

Yours,  &c. 

Witness,  E.  F.  of (a).  C.  D. 


95.  Appraiser^  Oath  ;  and  Memorandum  thereof  {ante,  412,  413). 

You,  and  each  of  you,  shall  well  and  truly  appraise  the  [cattle],  goods  and 
chattels  mentioned  in  this  inventory  (5),  according  to  the  best  of  your  judgment. 
So  help  you  God. 

Memorandum  (c).     That  on  the day  of  ,  18—,  L.  M.  of  ,  and 

N.  O.  of ,  two  sworn  appraisers,  were  sworn  upon  the  Holy  Evangelists  {d)  by 

me  P.  Q.  of ,  constable,  of  the  parish  of in  the  county  of ,  well  and 

truly  to  appraise  the  [cattle],  goods  and  chattels  mentioned  in  [this  or  the  within] 
inventory,  according  to  the  best  of  their  judgment. 

As  witness  my  hand,  P.  Q.,  Constable. 

Present  at  the  time  of  swearing  the  said  L.  M.  and  ^ 

N.  O.  as  above,  and  witnesses  thereto.  5 

R.  S. 
T.  U. 


(?/)  See  other  similar  forms  in  Hill  v. 
Ramm,  5  M.  &  G.  789  ;  6  Scott,  N.  R.  571  ; 
Fishwick  v.  Milnes,  4  Exch.  825  ;  which 
cases  show  that  no  agreement  stamp  is 
necessary. 

(«)  These  expenses  should  be  paid  down, 
and  this  clause  omitted ;  otherwise,  if  they 
amount  to  51.  or  upwards,  it  will  be  prudent 
and  perhaps  necessary  to  use  a  sixpenny 
agreement  stamp;  23  Vict.  c.  15:  ante, 
955. 


(a)  An  attesting  witness  is  unnecessary. 

(b)  The  constable  must  here  produce  the 
inventory  to  the  two  appraisers. 

(e)  To  be  written  at  the  foot  of  the  in- 
ventory, or  indorsed  thereon. 

(rf)  If  one  of  the  brokers  is  a  Jew,  say, 

"  L.  M.,   of  ,  a  sworn  appraiser,  was 

sworn   upon   the    Holy    Evangelists ;    and 

N.  O.,  of ,  a  sworn  appraiser,  being  a 

Jew,  was  sworn  upon  tlie  Old  Testament, 
by  me,  P.  Q.,"  &c.,  as  above. 
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96.  The  Appraisement  (e)  {ante,  4:IS).  Chap.  XXX. 


We,  the  above-named  L.  M.  and  N.  O.  being  duly  sworn  upon  the  Holy  Evan- 
gelists (y )  by  P.  Q.,  the  constable  above  named,  well  and  truly  to  appraise  the 
[cattle],  goods  and  chattels  mentioned  in  [this  or  the  within  written]  inventory, 
according  to  the  best  of  our  judgment,  and  having  viewed  the  said  [cattle],  goods 

and  chattels,  do  appraise  and  value  the  same  at  the  sum  of pounds shillings 

and  pence. 

As  witness  our  hands  the day  of ,  18 — . 

'^"^  no!  Sworn  Appraisers. 


Sect.  3. 


97.  Notice  to  Sheriff  under  8  Ann.  c.  14,  s.  I,  of  Rent  due  to  Landlord  of  Exe- 
cution Debtor  {ante,  425). 

To  the  sheriff  of  the  county  of and  his  undersheriffs  and  bailiffs,  and  all  others 

whom  it  may  concern  : 

Take  notice,  that  the  sum  of  £ is  now  due  and  owing  to  [me  or  to  I.  K.  of, 

&c.  esq.]  from  C.  D.  of  in  the  county  of ,  for  [one  year's  or  one  half 

year's  or  one  quarter's]  rent  due  on  the  day  of last,  of  the  premises  in  his 

occupation  at  aforesaid  ;  upon  which  premises,  as  I  am  informed,  you  have 

seized  and  taken  in  execution  certain  goods  and  cliattels  :  And  you  are  hereby 
required  not  to  remove  any  of  the  said  goods  and  chattels  from  off  the  said  premises 
until  the  said  arrears  of  rent  are  paid,  pursuant  to  the  statute  in  such  case  made  and 
provided. 

Dated  this day  of ,  18 — . 

Yours,  &c. 

I.  K.  of 

{or  E.  F.  of , 

Agent  for  I.  K.  of ,  esq.] 


98.  Notice  from  Sheriff  to  Execution  Creditor  of  Rent  being  due  from  the  De- 
fendant;  and  requiring  Payment  thereof  by  such  Creditor,  pursuant  to  8  Ann. 
c.  14,  s.  1  {ante,  426). 

In  the  [Q.  B.,  C.  P.  or  Exch.] 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Take  notice,  that  the  sum  of  £ is  due  and  owing  from  the  above-named 

defendant  to  his  landlord  I.  K.  of  [&c.  esq.]  for  [one  year's  or  one  half  year's  or 

one  quarter's]  rent,  due  on  the  day  of  last,  for  and  in  respect  of  the 

[house  or  farm,  land  and]  premises  situate  at in  the  county  of ,  now  in 

the  occupation  of  the  said  defendant,  and  upon  which  certain  goods  and  chattels 

have  been  seized  by  the  sheriff  of shire  under  the  writ  of  fieri  facias  issued  in 

this  action  [and  the  said  sheriff  has  had  notice  of  such  arrears  of  rent  {g)\  •  Now  I 
do  hereby  as  the  agent  of  the  said  sheriff  and  on  his  behalf  give  you  notice  that 
unless  the  above-named  plaintiff  do  forthwith  pay  the  arrears  of  rent  due  to  the 
said  landlord,  either  to  him  or  to  his  bailiff,  pursuant  to  the  statute  in  such  case 
made  and  provided,  the  said  sheriff  will  withdraw  from  possession  of  the  said  goods 
and  chattels  under  the  said  writ. 

Dated  this day  of ,  18 — . 

Yours,  &c.  » 

L.  M.  [address'], 

Agent  for  the  sheriff  of shire. 

To  the  above-named  plaintiff:  and  to  ) 

Mr. ,  his  attorney  or  agent.       \ 

Here  add,  if  the  fact  be  so, 
P.S. — The  defendant  has  become  a  bankrupt. 

(e)  To  be  written  under  or  indorsed  on  {g)  Omit  this  when  inaccurate.      Ex- 

the  inventory.  press  notice   to   the  sheriff  appears  to  be 

(/)  Or   say,    "We,    the    above-named  unnecessary;  it  is  sufficient  if  he  knows  of 

L.  M.   and  N.  O.,  being  duly  sworn,  the  the  arrears  of  rent  (ante,  425).     He  should 

said  L.  M.  upon  the  Holy  Evangelists,  and  inspect  the  lease,  and  obtain  legal  proof  of 

the  said  N.  O.,  being  a  Jew,  upon  the  Old  the  arrears  due  (ante,  426). 
Testament,  by  P.  Q.,"  &c.,  as  above. 

3u2 
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Chap    XXX     99.  Notice  to  the  High  Bailiff  of  a  County  Court,  pursuant  to  19  6f  20  Vict. 
Sect.  3.     '  c.  1U8,  *'.  75  {ante,  427). 

To  the  lii"-h  bailiff  of  tlie  county  court  of ,  holden  at ,  and  to  his  bailiffs 

and  officers,  and  all  others  whom  it  may  concern  : 
Take  notice  that  C.  D.,  whose  goods  you  have  taken  in  execution  under  a  warrant 
from  the  said  county  court,  holds  the  [house  or  apartments]  in  which  the  said  goods 

were  taken  as  tenant  thereof  to  [me  or  to  I.  K.  of,  &c.  esq.]  under  a  lease  for . 

years  [and  three  quarters  of  another  year  wanting  five  days]  from  the day  of 

: .'   18—,  or  under  a  tenancy  from  year  to  year,  from  the day  of last  (A), 

or  under  a  tenancy  from  month  to  month  from  the  [firsf]  day  of  each  month,  or 
under  a  tenancy  from  week  to  week  from  each  [Saturdxiyl  at  the  yearly  rent  of 

£ ^  payable  [by  equul  half  yearly,  or  quarterly,  payments,  on  the  day  of 

,  &c.,  state  days  of  payment],  or  at  the  monthly  rent  of  £ payable  [in 

advance  ( i)]  on  the day  of  each  month,  or  at  the  weekly  rent  of  £ payable 

[in  advance  (i)]  on  each  [Saturday]  :  And  I  now  [as  the  agent  of  and  for  the  said 

I.  K.  and  on  his  behalf]  claim  the  sum  of  £ for  arrears  of  the  said  rent  for  (k) 

one  year  [or  two  quarters]  ending  on  the day  of last ;  or  for  two  months 

[or  four  weeks]  ending  on  the  day  of last,  as  the  case  may  be,  which 

said  rent  or  sum  of  £ now  remains  in  arrear  and  unpaid. 

Dated  this day  of ,  18 — . 

(Signed)        I.  K.  of 

[or  C.  D.  of  [&c.] 

Agent  for  the  above-named  I.  K.] 


Sect.  4. — Forms  of  Proceedings  on  a  Replevy  {before  Action). 
100.  Notice  of  Sureties  {I)  (ante,  772). 

I.i  the  county  court  of ,  holden  at  . 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
Take  notice,  that  the  sureties  whom  I  propose  as  my  security  in  the  above  cause 
[here  state  the  proceeding  which  has  rendered  the  sureties  necessary]  are  j^here  state 
the  full  names  and  additions  of  the  sureties,  whether  housekeepers  or  freeholders, 
and  their  residences  for  the  last  six  months,  therein  mentioning  the  county  or  city, 
places,  streets  and  numbers,  if  any]. 

Dated  this day  of ,  18  — . 

To  the . 


101.  Notices  of  Sureties.    {Another  Form.) 

In  the  county  court  of ,  holden  at . 

[No  title  of  any  cause.] 
Take  notice,  that  I,  the  undersigned  A.  B.,  intend  to  replevy  the  [cattle],  goods 

and  chattels  (m)  distrained  by  C.  D.  of ,  esq.,  and  R.  S.  of ,  as  baiUff_  of 

the  said  C.  D.,  at in  the  county  of and  within  the  district  and  jurisdiction 

of  this  county  court,  for  certain  alleged  [arrears  of  rent  or  damage  done,  or  as  the 
case  may  be],  and   also  to  bring  and  prosecute  an  action  of  replevin  in  [the  said 

county  court,  or  her  Majesty's  court  of  at  Westminster,  as  the  case  may  be] 

against  the  said  C.  D.  and  R.  S. :  And  take  notice,  that  the  sureties  whom  I  pro- 

{h)  A  tenancy  from  year  to  year  recom-  to  be  brought  in  one  of  the  superior  courts, 

mences  annually ;  ante,  167  (0-  It    does   not   mention    iu   what   court   the 

(j)  Omit  these  words  if  rent  not  payable  action  is  to  be  brought,  but  assumes  that 

in  advance.  it    has   already   been    commenced    in   the 

{k)  Here   say,   "part  of,"    if  necessary,  county  court.     See  the  next  form, 
and  add  (just  before  the  date),  "  the  residue  {m)  If  some  only  of  the  goods  are  to  be 

of  the  said  [year's]  rent  having  been  paid."  replevied    (ex.   gr.    goods    privileged  from, 

(0  This  form  is  prescribed  by  the  C.  C.  distress  for  rent),  say,  "certain  goods  andl 

Rule  134,  ante,  772,  and  the   form  13  in  chattels   (to   wit),    [describe    the  particular] 

the  schedule  to  those  rules.     But  it  seems  articles  intended  to  he  replevied],  being  part . 

scarcely  applicable  to  an  intended  replevy  ;  of   certain    goods   and   chattels    distrained, 

especially  where  the  action  of  replevin  is  &c."  (as  above). 


FORMS ON  A  REPLEVY  (BEFORE  ACTIOn).  102( 

pose  as  my  security  upon  the  said  replevy,  and  for  the  due  prosecution  of  the  said    Chap.  XXX, 
action  of  replevin  are  [see  directions  in  form,  No.  100,  ex.  gr.']  E.  F.  of  No.         ,         Sect.  4. 
High  Street,  Uxbridge,  in  the  county  of  Middlesex,  auctioneer,  who  is  a  [house- 
keeper  or  freeholder]  and  has  for  the  last  six  months  resided  at  No.  — ,  High  Street, 

Uxbridge,  aforesaid  [and  at as  the  case  may  be]  and  G.  H.  of  No.  — ,  Fleet 

Street,  in  the  city  of  London,  hatter,  who  is  a  [householder  or  freeholder]  and  has 

resided  for  the  last  six  months  at  No.  — ,  Fleet  Street,  aforesaid  [and  at as  the 

case  may  be]. 

Dated  the day  of ,  18 — . 

(Signed)        A.  B.  of . 

To  the  above-named  C.  D.  and  R.  S.,  and  ) 

to  the  registrar  of  the  said  county  court.  S 

102.  Notice  of  Sureties  to  Distrainer  of  Goods  [or  Cattle}  intended  to  be 

replevied  {n)  {ante,  772). 

In  the  Countj'  Court  of ,  holden  at . 

Take  notice,  that  A.  B.  of  [&c.],  whose  goods  [or  cattle]  you  have  distrained, 
intends  to  replev}'  the  same,  and  has  proposed  as  his  sureties  for  the  due  prosecu- 
tion of  an  action  of  replevin  against  you  in  the  [here  mention  the  court  in  which 
the  action  is  to  be  brought],  E.  F.  of  [&c.]  and  G.  H.  of  [&c.],  and  that  if  you 
have  any  valid  objection  to  make  to  the  proposed  sureties,  or  either  of  them,  you 

must  attend  at  [here  iiisert  place  of  office  of  registrar],  on  the day  of ,  at 

the  hour  of ,  when  the  bond  will  be  submitted  to  me  for  approval. 

[To  Mr.  C.  D.,  I.  K., 

of (o).]  Registrar  of  the  Court. 

103.  Affidavit  of  Justification  {p)  (ante,  773). 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.,  plaintiff, 
and 
C.  T>.,  defendant. 

I ,  of ,  one  of  the  sureties  for  the  plaintiff  in  this  replevin  (q),  make 

oath  and  say,  That  I  am  a  [housekeeper  or  freeholder,  as  the  case  may  be],  residing 

at  [describing  particularly  the  county  or  city,  the  street  or  place,  and  the 

number  of  the  house,  if  any]  :  That  I  am  worth  property  to  the  amount  of  £ 

[the  amount  required  by  the  practice  of  the  court  {r)],  over  and  above  what  will 
pay  my  just  debts  [if  security  i?i  any  other  action  or  for  any  other  purpose,  add, 
and  every  other  sum  for  which  I  am  now  security]  :  That  I  am  not  bail  or  security 
in  any  other  action  or  proceeding,  or  for  any  other  person  [or  if  security  in  any 
other  action  or  actions,  add,  except  for  C.  D.,  at  the  suit  of  E.  F.,  in  the  court  of 

,  in  the  sum  of  £ ;  for  G.  H.,  at  the  suit  of  I.  K.,  in  the  court  of ,  in 

the  sum  of  £ ,  specifying  the  several  actions,  loith  the  courts  in  wJiich  they  are 

brought,  and  the  sums  in  which  he  has  become  bound]  :  That  this  my  property,   to 

the  amount  of  the  said  sum  of  £ [and  if  security  in  any  other  action,  Sfc,  over 

and  above  all  other  sums  for  which  I  am  now  security  as  aforesaid]  consists  of 
[here  specify  the  nature  and  value  of  the  property  in  respect  of  which  the  deponent 

proposes  to  become  bondsman,  as  follows,  stock  in  trade,  in  my  business  of  , 

carried  on  by  me  at ,  of  the  value  of  £ ,  of  good  book  debts  owing  to  me 

to  the  amount  of  £ ,  of  furniture  in  my  house  at of  the  value  of  £ ,  of 

a  freehold  [or  leasehold]  farm  of  the  value  of  £ ,  situate  at ,  occupied  bj' 

,  or  of  a  dwelling-house  of  the  value  of  £ ,  situate  at ,  occupied  by 

,  or  of  other  property,  particularizing  each  description  of  property,  with  the 

value  thereof],  and  that  I  have  for  the  last  six  months  resided  at [describing 

the  place  of  such  residence,  or  if  he  has  had  more  than  one  residence  during  that 
period,  state  it  in  the  saine  manner  as  above  directed]. 

Sworn,  &c.  (as  ante,  1004,  1005). 

(n)  This  form  is  No.  95  in  the  schedule  superior  courts.     See  the  next  form. 

to  tlie  County  Court  Rules.  {q)  The    form   as  prescribed  says  "  for 

(o)  Not  in  the  prescribed  form.  the   defendant."      Probably   it   was    never 

(;;)  This  form  is  No.  14  in  the  schedule  intended  to  apply  to  a  replevy,  followed  by 

to  the  C.  C.  Rules.     The  propriety  of  en-  a  subsequent  action  of  replevin,  either  in 

titling  an   affidavit  in  an  action   not  com-  the  county  court  or  in  a  superior  court. 

menred     seems     very     questionable;     and  (r)  As  to  the  amount,  see  19  &  20  Vict, 

clearly  wrong  where  the  action  of  replevin  c.  108,  ss.  65,  QQ,  ante,  771. 

is  intended  to  be  brought  in  one  of  the 
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Chap.  XXX. 
Sect.  4. 


In  the  Countj'  Court  of  ■ 


104.  The  like.    {Another  Form)  (s). 

-,  holden  at . 

[no  title  of  any  cause']. 

I ,  of ,  one  of  the  sureties  for  C.  D.  of ,  upon  a  replevy  of  certain 

[cattle],  goods  and  chattels,  distrained  by  A.  B.  of and  R.  S,  of ,  as 

bailiff  of  the  said  A.  B.,  for  certain  alleged  arrears  of  rent  [or  alleged  damage  done, 
or  as  the  case  may  be],  and  for  the  bringing  and  due  prosecution  of  an  action  of 

replevin  in  [the  said  county  court,  or  her  Majesty's  court  of at  Westminster], 

by  tlie  said  C.  D.  against  the  said  A.  B.  and  R.  S.,  make  oath  and  say.  That  I  am 
a  [housekeeper  or  freeholder,  as  the  case  may  be],  residing,  &c.  as  inform  No  103, 
to  the  end. 


I  approve  of  this 
bond.        I.  K., 
(L.s.)    Registrar. 


105.  Bond  in  Replevin  (t)  under  Sect.  66  of  19  ^  20  Vict.  c.  108  {ante,  771). 

Know  all  men  by  these  presents  that  we,  A.  B.  of  [&c.],  C.  D.  of  [&c.]  and 

E  F.  of  [&c.],  are  held  and  firmly  bound  unto  G.  H.  (m)  of  [&c.]  in  £ {x),  to 

be  paid  to  the  said  G.  H.,  or  his  certain  attorney,  executors,  administrators  or 
assigns,  for  which  payment  to  be  made  we  bind  ourselves,  and  each  and  every  of 
us,  in  the  whole,  our  and  each  of  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this day  of ,  one  thousand  eight  hun- 
dred and . 

Whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said  A,  B., 
have  agreed  to  enter  into  the  above-written  obligation,  and  this  security  has  been 

approved  of  by ,  the  registrar  of  the  county  court  of  ,  holden  at ,  as 

appears  by  his  allowance  in  the  margin  hereof: 

Now  THE  CONDITION  of  this  obligation  is  such,  that  if  the  above-bounden  A.  B. 
do  and  shall  within  one  mouth  from  the  date  of  the  said  obligation  commence  an 

action  of  replevin  against  the  above-named  G.  H.,  in  the  county  court  of , 

holden  at ,  for  taking  and  unjustly  detaining  of  certain  (a)  goods  and  chattels 

of  the  said  A~ 
and 


B.,  to  wit. 


[here  insert  the  description  of  the  goods  and  chattels], 
prosecute  such  action  with  efi^ect  and  without  delay,  and  do  and  shall  also 
make  return  of  the  said  (a)  goods  and  chattels,  if  return  thereof  shall  be  awarded, 
then  this  obligation  shall  be  void  and  of  no  etfect,  otherwise  shall  be  and  remain  in 
full  force. 

Signed,  sealed  and  delivered  by  ^  '  A.  B.     (l.s.) 

the    above    bounden   in  the  >  C  D.     (l.s.) 

presence  of  j  E,  F.     (l.s.) 


I  approve  of  this 
memorandum. 
I.K., 
(l.s.)    Registrar. 


106.  Memorandum  of  Deposit  pursuant  to  19  ^'  20  Vict.  c.  108,  s.  71,  lohere  the 
Action  of  Replevin  is  to  be  brought  in  the  County  Court  {y)  {ante,  771,  772). 

Memorandum  made  on  the day  of ,  18 —  :  Whereas  A.B.  of , 

has  this  day  deposited  with  I.  K.,  esq.,  registrar  of  the  county  court  of  , 

holden  at  ,  the  sum  of  £ {z),  pursuant  to  19  &  20  Vict.  c.  108,  s.  71: 

Now  the  condition  of  the  said  deposit  is  such,  that  the  said  A.  B.  do  and  shall 
within  one  month  from  the  date  of  this  memorandum,  commence  an  action  of 

replevin  against  C.  D.  of  and  R.  S.  of  ,  in  the  county  court  of , 

holden  at  ,  for  taking  and  unjustly  detaining  of  certain  (a)  goods  and  chattels 

of  the  said  A.  B.,  to  wit, [here  insert  the  description  of  the  goods  and  chattels]. 


(s)  This  form  is  merely  suggested  as  more 
applicable  to  a  replevy  and  subsequent 
action  of  replevin  than  the  preceding  form. 
See  notes  to  that  form.  It  is  however 
rather  dangerous  to  depart  from  a  pre- 
scribed form  more  than  is  absolutely  neces- 
sary. 

(<)  This  form  is  No.  97  in  the  schedule 
to  the  County  Court  Rules. 

(h)  The  distrainer. 

(a-)  This  bond  does  not  require  a  stamp. 
The  amount  of  the  penalty  is  fixed  by  the 


registrar,  pursuant  to  19  &  20  Vict.  c.  108, 
s.  66  ;  ante,  771. 

(v)  By  the  note  to  form  97  in  schedule 
to  C.  C.  Rules,  "  if  a  deposit  of  money  be 
made,  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the 
bond,  and  will  not  require  a  stamp."  But 
no  form  of  memorandum  is  given. 

{z)  The  amount  must  be  fixed  by  the 
registrar,  pursuant  to  19  &  20  Vict.  c.  108, 
s.  66;   ante,  771. 

(a)  Here  insert  "cattle,"  if  necessary. 
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and  prosecute  such  action  with  effect  (a)  and  without  delay  (&),  and  do  and  shall 
also  make  return  of  the  said  (c)  goods  and  chattels,  if  return  thereof  shall  be 
awarded,  then  the  said  deposit  shall  be  void  and  returned  to  the  said  C.  D.,  other- 
wise the  same  shall  be  applied  and  disposed  of  according  to  law. 

(Signed)     A.  B. 

[or  A.  B.  by  E.  F.  his  attorney.] 


the    above   bounden    in   the 
presence  of 


s 


E.  F. 


(L.S.) 
(L.S.) 
(L.S.) 
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107.  Bo7id  in  Replevin  (d)  under  Sect.  65  o/19  8f  20  Vict.  e.  108  {ante,  770,  771). 

Form  of  Bond  as  ante,  No.  105,  to  the  date  inclusive:  Whereas  the  above- 
named  C.  D.  and  E.  F.,  at  the  request  of  the  said  A.  B.,  have  agreed  to  enter  into 

the  above  written  obligation,  and  this  security  has  been  approved  of  by ,  the 

registrar  of  the  county  court  of ,  holden  at ,  as  appears  by  his  allowance 

in  the  margin  hereof: 

Now  THE  CONDITION  of  this  obligation  is  such,  that  if  the  above  bounden  A.  B. 
do  and  shall  within  one  week  from  the  date  of  the  said  obligation,  commence  an 

action  of  replevin  against  the  above-named  G.  H.,  in  her  Majesty's  court  of  , 

at  Westminster,  for  taking  and  unjustly  detaining  of  certain  {c)  goods  and  chattels  of 

the  said  A.  B.,  to  wit, \liere  insert  the  description  of  the  goods  and  chattels'], 

and  prosecute  such  action  with  effect  and  without  delay,  and,  unless  judgment  be 

obtained  thereon  by  default,  do  and  shall  prove  before  the  said  court  of that 

he  the  said  A.  B.  had  good  ground  for  believing  that  the  title  to  the  hereditament  in 
respect  of  which  the  distress  was  made  was  in  question  [or  that  the  title  to  a  toll 
was  in  question],  [or,  that  the  title  to  a  market  was  in  question],  [or,  that  the  title 
to  a  fair  was  in  question],  [oi;  that  the  title  to  a  franchise  was  in  question],  [or, 
that  the  alleged  rent  or  damage  in  respect  of  which  the  distress  was  made  exceeded 
twenty  pounds],  and  do  and  shall  also  make  return  of  the  said  {c)  goods  and  chattels, 
if  return  thereof  shall  be  awarded,  then  this  obligation  shall  be  void  and  of  no  effect, 
otherwise  shall  be  and  remain  in  full  force. 
Signed,  sealed  and  delivered  by  ^  A.  B. 


I  approve  of  this 
bond.        I.  K., 
(L.s.)    Registrar. 


108.  Memorandum  of  Deposit  pursuant  to  19  ^  20  Vict.  c.  108,  s.  71,  where  the 
Action  of  Replevin  is  to  be  brought  in  one  of  the  Superior  Courts  {e)  {ante, 
770,  772). 

Memorandum  made  on  the day  of ,  18 — :  Whereas  A.  B.  of , 

has  this  day  deposited  with  I.  K.,  registrar  of  the  county  court  of holden  at 

,  the  sum  of  £ (/),  pursuant  to  19  &  20  Vict.  c.  108,  s.  71  :  Now  the 

condition  of  the  said  deposit  is  such,  that  if  the  said  A.  B.  do  and  shall  within 
one  week  from  the  date  of  this  memorandum,  commence  an  action  of  replevin  (l.s.) 
against  C.  D.  of and  R.  S.  of ,  in  her  Majesty's  court  of ,  at  West- 
minster, for  taking  and  unjustly  detaining  of  certain  (<?)  goods  and  chattels  of  the  said 
A.  B.,  to  wit,  [here  insert  the  desa'iption  of  the  goods  and  chattels],  and  pro- 
secute such  action  with  effect  and  without  delay,  and,  unless  judgment  be  obtained 

thereon  by  default,  do  and  shall  prove  before  the  said  court  of that  he  the 

said  A.  B.  had  good  ground  for  believing  [that  the  title  to  the  hereditament  in 
respect  of  which  the  distress  was  made  was  in  question ;  or,  that  the  title  to  a 
toll  was  in  question ;  or,  that  the  title  to  a  market  was  in  question  ;  or,  that  the 
title  to  a  fair  was  in  question ;  or,  that  the  title  to  a  franchise  was  in  question  ;  or, 
that  the  alleged  rent  or  damage  in  respect  of  which  the  distress  was  made  exceeded 
twenty  pounds],  and  do  and  shall  also  make  return  of  the  said  (c)  goods  and  chattels, 
if  return  thereof  shall  be  awarded,  then  the  said  deposit  shall  be  void  and  returned 
to  the  said  A.  B. :  otherwise  the  same  shall  be  applied  and  disposed  of  according 
to  law. 

(Signed)     A.  B. 

[or  A.  B.  by  E.  F.  his  attorney.] 


I  approve  of  this 
memorandum. 
I.  K., 
Registrai 


(«)  I.  e.,  with  success;  ante,  760  (a). 

(b)  Ante,  760  (6). 

(c)  Here  insert  "cattle,"  if  necessary. 

(d)  This  form  is  No.  96  in  the  schedule 
to  the  County  Court  Rules.  The  amount 
of  the  penalty  must  be  fixed  by  the  registrar, 


pursuant  to  19  &  20  Vict.  c.  108,  s.  65 ; 
ante,  770. 

(e)  See  notes  to  No.  106. 

(/)  The  amount  of  the  deposit  must  be 
fixed  by  the  registrar,  pursuant  to  19  &  20 
Vict.  c.  108,  s.  65;  ante,  770. 
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Chap.  XXX.  109.  Warrant  to  High  Bailiff {g)  to  replevy  {ante,  776). 

^^"-  ^'        County  Court  of ,  holden  at . 

[Seal] 

Whereas hath  given  security,  as  well  to  commence  his  action  of  replevin 

against for  the  taking  and  unjustly  detaining  of  certain  goods  and  chattels  [or 

cattle]  of  the  said ,  that  is  to  say, 

and  prosecute  such  action  with  effect  and  without  delay,  as  also  to  return  the  said 
goods  and  chattels,  if  return  thereof  shall  be  adjudged  by  law  :  Now,  as  registrar 
of  the  said  county  court,  and  by  virtue  of  the  provisions  of  the  statute  19  &  20  Vict. 
c.  108,  I  hereby  authorize  and  direct  you  without  delay  to  replevy  and  deliver  the 

said  goods  and  chattels  [or  cattle]  to  the  said  ,  and  forthwith  to  return  to  me 

this  warrant  and  what  you  shall  have  done  under  the  same. 

Dated  the day  of ,  18 — . 

To  the  high  bailiff  of  the  court.  I.  K. 

Registrar  of  the  court. 

In  obedience  to  this  warrant,  I  have  replevied  and  caused  to  be  delivered  to  the 

within-named the  within-mentioned  goods  and  chattels  [or  cattle]. 

Dated  this day  of ,  18 — . 

L.  M. 

High  bailiff. 

Sect.  5. — Proceedings  in  Replevin  in  the  County  Court. 

110.  Particulars  of  the  Goods  distrained,  required  on  entering  a  Plaint  in 

Replevin  {ante  777). 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.  plaintiff, 
and 
C.  D.  and  R.  S.  defendants. 
The  following  are  the  particulars  of  the  [cattle],  goods  and  chattels  of  A.  B.,  taken 
under  a  distress  for  [alleged  arrears  of  rent,  or  alleged  damage  feasant,  or  as  the  case 

may  be'],  by  C.  D.  esquire,  and  R.  S.  as  his  bailiff,  at  {h),  in  the  county  of 

,  and  within  the  district  and  jurisdiction  of  this  court,  and  with  respect  to 

which  I  now  enter  my  plaint  in  replevin  in  the  said  court. 
[Here  enumerate  the  [cattle],  goods  and  chattels {i).] 

Dated  this day  of ,  18 — . 

(Signed)     A.  B. 

111.  Summons  to  Witnesses  (k)  {ante,  778). 

No. 

In  the  County  Court  of ,  holden  at  . 

Between  A.  B.  plaintiff, 
[Seal.]  and 

C.  D.  defendant. 
You  are  hereby  required  to  attend  at  [the  court  house  in ]  on  the 


day  of ,  18 — ,  at  the  hour  of in  the noon,  to  give  evidence  in  the 

above  cause  on  behalf  of  the  [plaintiff  or  defendant,  as  the  case  may  he],  and  then 
and  there  to  have  and  produce  [state  any  particular  documents  required],  and  all 
other  books,  papers,  writings  and  other  documents  relating  to  the  said  action,  which 
may  be  in  your  custody,  possession  or  power.  In  default  of  your  attendance  you 
•will  be  liable  to  a  penalty  often  pounds,  under  9  &  10  Vict.  c.  95. 

Dated  this day  of ,  18—. 

I.  K. 
To  [names  of  witnesses].  Registrar  of  the  court. 

(g)  This  form  is  No.  98  in  the  schedule  (/)  Omit  all   that  were   laicfuUy  taken; 

to  the  County  Court  Rules.  ante,  763,  7C9,  777. 

(h)  Be  correct  as  to  the  place,  which  is  {k)  This  form  is  No.  22  in  the  schedule 

material  in  replevin ;  ante,  785  Id),  7by,  to  the  County  Court  Rules. 
790. 


FORMS — IN  REPLEVIN  IN  COUNTY  COURT. 


1033 


112.  Notice  to  produce  {ante^  779). 

{Title  of  court  and  cause  as  ante,  No.  110.] 

Take  notice,  that  you  are  liereby  required  to  produce  on  the  trial  of  this  cause 
[(lescribe  the  documents  concisely^  and  all  other  deeds,  books,  papers  and  writings 
whatsoever  relating  to,  or  containing  any  entry  relating  to,  the  matters  in  question 
in  this  cause. 

Dated  this day  of ,  18 — . 

Yours,  &c.  (J.). 
To  the  above-named  [plaintiff  or  defendant], 

and  to  Mr. his  attorney. 


Chap.  XXX. 
Sect.  5. 


113.  Notice  to  admit  {ante,  779). 

[Title  of  court  and  cause  as  ante,  No.  110.] 

Take  notice,  that  the  [plaintiff  or  defendant]  in  this  cause  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  specified,  and  that  the  same  may  be 

inspected  by  the  [defendant  or  plaintiff]  at  on  ,  between  the  hours  of 

and :  And  the  [defendant  or  plaintiff]  is  hereby  required  within  forty- 
eight  hours  from  the  last-mentioned  hour  to  admit  that  such  of  the  said  documents 
as  are  specified  to  be  originals  were  respectively  written,  signed  or  executed  as 
they  purport  respectively  to  have  been  ;  that  such  as  are  specified  as  copies  are  true 
copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent  or  delivered, 
were  so  served,  sent  or  delivered  respectively :  Saving  all  just  exceptions  to  the 
admissibility  of  such  documents  as  evidence  in  this  cause. 

Dated  the day  of ,  18 — . 

Yours,  &c.  (Z). 
To  the  above-named  [defendant  or  plaintiff],  ^ 

and  to  Mr. ,  his  attorney.  S 

\_Here  describe  the  documents,  the  mode  of  doing  which  may  be  as  follows : — ] 

Originals. 


Description  of  the  Documents. 

Date. 

Indenture  of  Lease  from  A.  B.  to  C.  D. 

Indenture  of  Assignment  from  C.  D.  to  E.  F.  ..          ..          .. 

Assignment  by  Deed  Poll  from  E.  F.  to  G.  H. 
Letter — Defendant  to  Plaintiff  . . 

1st  January,  18 — . 
2nd  March,  18—. 
24th  June,  18—. 
3rd  April,  18—. 

Copies. 


Description  of  Documents. 

Date. 

Original  or  Duplicate, 
served,  sent  or  delivered, 
when,  how,  and  by  whom. 

Register  of  Baptism  of  A.  B.  in  the  Pa- 
rish of  X 

Letter — Plaintiff  to  Defendant..         •• 

Notice  to  produce           . .          . . 

1st  January,  18 — . 
2nd  February,  18 — 

2nd  March,  18—. 

Sent  by  post,  2nd  Fe- 
bruaiy,  18 — . 

Served  2nd  March, 
18 — ,  on  \_defendanfs 
attorney'],  by  E.  F. 
of . 

(0  To    be    signed  by  the    plaintiff    or    defendant,   or  the    attorney   for  either  party, 
describing  him  as  such  attorney. 


1034  FORMS — IN  REPLEVIN  IN  COUNTY  COURT. 

Chap.  XXX.     J^^-  Notice  desiring  Inspection  of  Docuvtents pursuant  to  C  C.  Hule  63  {ante,  780). 
^^cT.  5.  {Title  of  amrt  and  cause  as  ante,  No.  110.] 

Take  notice,  that  I  desire  to  inspect  the  following  documents  now  in  the  posses- 
sion or  power,  or  under  the  control  of  the  [defendant  or  plaintiff],  that  is  to  say, 
[describe  the  documents,^  at  any  place  to  be  appointed  by  the  [defendant  or  plaintiff] 
in  that  behalf,  pursuant  to  the  County  Court  Rule  No.  63.  And  the  [defendant  or 
plaintiff  J  is  hereby  required  to  make  such  appointment. 
Dated  this day  of ,  18 — . 


To  the  above-named  [defendant  or  plaintiff], 
[and  to  Mr. ,  his  attorney]. 


Yours,  &c.  (n). 


115.  Appointment  to  inspect. 

[Title  of  court  and  cause  as  ante,  No.  110.] 

Take  notice,  that  you  may  inspect  the  [following  documents,  (that  is  to  say,)  de- 
scribe them(o)],  at  [ray  house  or  office,  No.  — , Street,  Strand,  in  the  county 

of  Middlesex],  on  [Thursday]  the day  of [instant  or  next],  between  the 

hours  of  [twelve  and  two]  o'clock  (j9),  pursuant   to  your  notice   desu-ing  such 
inspection. 

Dated  this day  of ,  18 — . 

Yours,  &c.  (q). 
To  the   above-named  [plaintiff  or   defend-    } 

ant],  [and  to  Mr. ,  his  attorney].  \ 


116.  Judgment  for  Defendant  (r)  in  Replevin  for  Rent  (ante,  783). 
[Title  of  court  and  cause  as  ante,  No.  111.] 

Upon  hearing  this  cause  at  a  court  holden  this  day,  it  is  adjudged  that  the  plaintiff 
do  return  to  the  defendant  the  goods  and  chattels  [or  cattle],   [stating  the  jmrticu- 

lars  thereof^  and  pay  to  the  registrar  of  the  court,  forthwith  [or  on  the day 

of ],  the  sum  of  £ for  costs  of  suit.     [Or,  It  is  adjudged  that  the  amount 

due  for  rent  in  arrear  from  the  plaintiff  to  the  defendant  is  £ ,  and  that  the 

goods  and  chattels  [or  cattle]  were  of  the  value  of  £ ,  and  that  the  plaintiff  do 

forthwith  [or  on  the day  of J  pay  to  the  registrar  of  the  court,  at  his  office, 

the  said  sura  of  £ ,  and  also  the  sura  of  £ — -  for  costs  of  suit.] 

Given  under  the  seal  of  the  court,  this day  of ,  18 — . 

By  the  court, 

I.  K. 
Registrar  of  the  court. 
Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from  ten  till 
four,  except  on  [here  insert  the  day  on  which  the  office  will  be  closed],  when  the 
office  will  be  closed  at  one. 

117.  Judgment  for  Defendant  {s)  in  Replevin  of  Cattle  Damage  feasant  {ante,  784). 
[Title  of  court  and  cause  as  ante.  No.  111.] 

Upon  hearing  this  cause  at  a  court  holden  this  day,  it  is  adjudged  that  the  plaintiff 
do  return  to  the  defendant  the  cattle  [here  specif j  the  cattle'],  or  do  pay  to  the 

registrar  of  this  court  forthwith  [or  on  the day  of ]  the  sum  of  £ , 

which  is  now  adjudged  to  be  the  amount  of  damage  sustained  by  the  defendant. 
It  is  also  adjudged  that  the  plaintiff  do  pay  to  the  registrar  of  the  court,  on  the 

day  and  year  aforesaid,  the  sum  of  £ for  costs. 

Given  under  the  seal  of  the  court,  this day  of ,  18—. 

By  the  court. 

I.  K. 
Registrar  of  the  court. 
Hours  of  attendance,  &c.  [as  in  No.  116]. 

{n)  Ante,  1033  (H.  {q)  Ante,  1033  (/). 

(o)  Or  say,  "  the  documents  mentioned  [r)  This  form  is  No.  99  in  the  schedule 

in  your  notice   of  the  day   of  ,  to  the  County  Court  Rules. 

18—."  (5)  This  form  is  No.  100  in  the  schedule 

(p)  Within  three   days  after  receipt  of  to  the  County  Court  Rules, 
the  notice  desiring  an  inspection. 
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Sect.  6. — Forms  in  Actions  of  Replevin  commenced  in  a  Superior       Chap.  XXX. 

Court.  ._?5£Il^ 

118.  Writ  of  Summons  in  Replevin  (ante,  785). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 

Ireland  Queen,  defender  of  the  faith.  To  C.  D.  of ,  in  the  county  of :  We 

command  you,  that  within  eiglit  days  after  the  service  of  this  writ  on  you,  inclusive 
of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in  our 
court  of  [Queen's  Bench,  or  Common  Pleas,  or  Exchequer  of  Pleas],  in  an  action 
oj" Replevin  (t)  at  the  suit  of  A.  B. :  And  take  notice,  that  in  default  of  your  so 
doing  the  said  A.  B.  may  proceed  therein  to  judgment  and  execution.  Witness 
[na?ne  of  chief  justice  or  chief  bar  on  for  the  time  being,  ex.  gr.,  in  Q.  B.  say,  Sir 
Alexander  James  Edmund  Cockburn,  Bart.,  in  C  P.  say,  Sir  William  Erie,  Knight, 
in  Exch,  say,  Sir  Frederick  Pollock,   Knight],  at  Westminster,  the  {day  when 

issued,  ivhether  in  term  or  vacation^ day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  sixty . 

N.B. — This  writ  is  to  be  served  within  six  calendar  months  from  the  date  thereof, 
or,  if  renewed,  from  the  date  of  such  renewal,  including  the  day  of  such  date,  and 
not  afterwards. 

{Indorsement  before  Service). 

This  writ  was  issued  by  E.  F.  of [agent  for  G.  H,  of ],  attorney  for 

the  said  plaintiff. 

^' 

This  writ  was  issued  in  person  by  A.  B.,  who  resides  at  [mentioning  the 

city,  town  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the 
house  of  the  plaintiff ' s  residence,  if  any  such  there  he\ 

(Indorsement  after  Service). 

This  writ  was  served  by  X.  Y.  on  C.  D.  the  defendant  [or  one  of  the  defendants],  , 

on  [Monday\  the day  of ,  18 — . 

X.  Y.  (u). 


119.  Declaration  in  Replevin  commenced  in  a  Superior  Court  (ante,  785). 

In  the  [Q.  B.,  C.  P.  or  Exch.  (x)  ]. 

The  [day  when  delivered  or  filed] day  of ,  in. 

the  year  of  our  Lord  18 — . 
Venue  (y). — A.  B,  by  E.  F.  his  attorney  [or  in  person]  sues  C.  D. :  For  that  the 
defendant  (z)  in  a  certain  [dwelling-house  or  close]  called ,  or  in  the  occu- 
pation of  the  plaintiff,  or  of  J.  S.,  or  in  a  certain  messuage  known  as  number  — , 
street,  in  the  parish  of ,  in  the  county  of (a),  took  the  [goods]  of  the 

(i)    Instead  of  mentioning    the    form  of  taken ;  but  if  it  was  taken  in  one  county 

action  in  the  body  of  the  writ  (as  above),  and    driven  or    carried   into  another,   the 

that   may  be  omitted,  and  a  memorandum  venue  may  be  laid  in  either  county  ;  Fitz. 

indorsed  as  follows:  — "The  plaintiff  intends  N.  B.  691  ;  2  Selw.  N.  P.   1208  (12th  ed.). 

to  declare  in  replevin."     A  similar  notice  is  The  words  "  to  wit  "  are  usual,  but  unne- 

necessary  in  quare  impedit,  23  &  24  Vict.  cessary ;   ante,  1005  {c). 

0.  26.     The  object  is  merely  to  show  on  (he  {z)   The    time   when,    &c.  need    not   be 

writ,  with   a  view  to  ulterior  proceedings,  mentioned  ;  several  distinct  takings  may  be 

that  an  action  of  replevin  was  commenced  included  in  one  count;  Fitz.  N.  B.  68  ;  Bac. 

within  one  week  after  the  date  of  the  bond  Abr.  tit.  Replevin  (H). 

or  memorandum  of  deposit.  (a)   The  place  in  which  the   defendant 

(m)  Add  the  date  when  signed,  as  it  has  took  the  distress,  or  into  which  he  removed 

to  be  mentioned  in  the  affidavit  of  service,  and  had  it,  is  material,  and  shoidd   be   ac- 

and  may  possibly  be   forgotten   before  the  curately  stated,  either  by  name,  or  abuttals, 

affidavit  is  sworn.  or  as  in  the  occupation  of  the  plaintilf,  or  of 

{x)  It  is  unnecessary  to  say,  "  In  the  Ex-  J.  S.,  or  otherwise  as  in  an  action  of  tres- 

chequer    of  Pleas;"     Salmon   v.    Rollin,  7  pass;  Read  v.  Hawke,   Hob.    16;  Read  v. 

Dowl.  852.  Hoiv,  1  Brownl.  176;   1  Sid.  9,  10;    Weaton 

(y)  The  venue  is  local  and  must  be  laid  v.  Curler,  1  Sid.  10;     Ward  v.  Lakin,  Moor, 

in  the  county  in   which   the  distress  was  678  ;   Ward  v.  Lavile,  Cro.  Eliz.  896 ;   Tri- 
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Chap.  XXX.  plaintiff,  that  is  to  say  [here  describe  the  goods  concisely,  ex.  gr.,  household  fnrni- 
Sect.  6.         ture,  plate,  plated  articles,  jewellery,  cutlery,  china,  glass,  liuen,  books,  pictures, 

prints,  wines,  s])irits,  and  other  articles  and  effects  of  the  like  nature  (b),  and  unjustly 

detained  the  same  against  sureties  and  pledges  until,  &c.  (c),  whereby  the  plaintiff 
has  sustained  damage  (d).     And  the  plaintifl" claims  £10  (e). 


120.  The  like,  where  Cattle,  Sfc.  were  distrained. 

{^Commence  as  ante,  No.  119:]  For  that  the  defendant  in  a  certain  close  called 

. took  the  cattle  of  the  plaintiff,  that  is  to  say,  horses,  cows,  oxen,  sheep,  lambs 

and  pigs,  as  the  case  may  be  [and  in  a  certain  other  close  called ,  took  other 

cattle  and  goods  of  the  plaintiff,  that  is  to  say,  horses,  carriages,  carts,  waggons, 

ploughs,   tools  and  agricultural  implements,  stacks  of  hay,   stacks  of 

•wheat,  as  the  case  may  he:  And  in  a  certain  dwelling-house  called ,  or  de- 
scribe it,  took  the  goods  of  the  plaintiff,  that  is  to  say,  describe  them  as  in  No.  119] 
and  unjustly  detained  the  same  against  sureties  and  pledges  until,  &c.  (c),  whereby 
the  plaintiff  has  sustained  damage(rf).     And  the  plaintiff  claims  £10  (/). 


121.  The  like,  where  the  Goods  or  Cattle  having  been  eloigned,  the  High  Bailiff 
was  unable  to  deliver  them  to  the  Plaintiff  upon  the  Replevy  {ante,  IIQ). 

{Commence  as  ante,  No.  119:]   For  that  the  defendant  in  a  certain  dwelling- 
house  called {g)  [or  in  a  certain  close  called {g)]  took  the  [goods  or  cattle] 

of  the  plaintiff,  that  is  to  say,  [here  describe  concisely  the  goods  or  cattle'],  and 
unjustly  detained  the  same  agamst  sureties  and  pledges,  and  from  thence  hitherto 
hath  so  detained  and  still  doth  so  detain  the  same,  whereby  the  plaintiff'  hath  sus- 
taiiied  damage  {h)  :  And  the  plaintiff  claims  a  return  of  the  said  [goods  or  cattle] 
or  their  value,  and  £ (/)  for  their  detention. 


verton  v.  Hicks,  Carth.  186  ;  Johnson  v.  Woll- 
yer,  1  Stra.  507  ;  Potten  v.  Bradletj,  2  Moo. 
&  P.  78  ;  Potter  v.  North,  1  Wms.  Saund. 
347.  The  place  where  they  were  first  taken 
need  not  be  stated,  it  is  sufficient  to  men- 
tion any  place  in  which  the  defendant  wrong- 
fully had  them  after  the  original  taking  ;  1 
Wms.  Saund.  347,  n.  (1) ;  Walton  v.  Kersop, 
2  Wils.  354;  Maltravers  v.  Fosset,  3  Wils. 
295  ;  Ainbercromhie  v.  Parkhurst,  2  Bos.  & 
P.  480  ;  2  Selw.  N.  P.  1208  (12th  ed.). 

(b)  The  goods  should  be  described  with 
sufficient  particularity  to  inform  the  defend- 
ant; 1  Wms.  Saund.  347,  n.  (1);  Pope  v. 
Tillman,  7  Taunt.  642  ;  1  Moo.  388 ;  Banks 
V.  Angell,  7  A.  &  E.  855 ;  3  N.  &  P.  94 ; 
or  with  such  certainty  that  the  sheriff  may 
make  a  redeliverance  of  them  when  pointed 
out  to  him  ;  Bull.  N.  P.  53  ;  2  Selw.  N.  P. 
1209  (12th  ed.).  Any  defect  in  this  respect 
will  be  cured  by  an  avowry  or  cognizance  ; 
Banks  v.  Angell,  supra.  They  may  be  de- 
scribed as  in  the  particulars;  ante,  No.  110. 
And  when  the  replevin  is  of  part  only  of 
the  goods  distrained,  such  part  should  be 
described  accurately,  so  as  not  to  include 
the  residue.  When  cattle  are  taken,  see 
No.  120. 

(c)  These  words  distinguish  the  action  of 
replevin  from  trespass.  They  import  not 
only  that  the  defendant  took  the  goods — 
which  would  make  him  liable  in  trespass — 
but  that  he  detained  them  after  security 
offered  by  the  plaintiff,  for  the  act  to  en- 


force the  performance  of  which  the  distress 
was  taken.  No  proof  of  such  security 
having  been  offered  is  ever  required  ;  1  M. 
&  G.  577,  n.  {b). 

(d)  No  other  count  or  cause  of  action  can 
be  joined  with  replevin  ;  15  &  16  Vict.  c. 
76,  s.  41  ;  Mungean  v.  Wheat  ley,  6  Exch. 
88;  2  Low,  M.  &  P.  30,  155;  not  even  in 
a  county  court ;  C.  C.  Rule,  No.  177. 

(e)  No  damages  are  recoverable  by  the 
plaintifl"  in  replevin,  except  the  expenses 
of  and  incident  to  the  replevy  ;  ante,  765, 
808.  Nevertheless,  a  judgment  in  replevin 
is  a  bar  to  any  other  action  for  the  same 
distress  ;  Phillips  v.  Berryman,  3  Doug. 
286.  Even  an  excessive  distress  cannot 
afterwards  be  complained  of,  because  a  per- 
son should  not  be  twice  vexed  for  the  same 
cause  ;  ante,  766. 

(f)  See  the  notes  to  No.  119. 

{g)  Or  otherwise  describe  the  house  or 
close.  It  is  sufficient  to  say,  "  in  the  occu- 
pation of  the  plaintiff,  or  of  J.  S.,"  as  the  case 
may  be;  ante,  1035  (a). 

(/i)  Here  state  any  special  damage. 

(*)  Claim  enough  damages  to  cover  every 
thing,  there  is  no  harm  in  claiming  too 
much;  ante,  1005  (ti).  Bui,  if  the  plaintiff 
succeed  the  jury  should  by  their  verdict 
separate  the  damages,  and  find  so  much  for 
the  value  of  the  goods  or  cattle,  and  so 
much  for  tlieir  detention;  Ash  v.  Wood,  Cro. 
ElJz.  59  ;  ante,  809. 
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122.   Commencement  of  a  first  Plea,  Avowry  or  Cognizance  {ante,  789). 

In  the  [Q.  B.,  C.  P.  or  Exch.  (A)]. 

The  [day  when  pleaded] day  of ,  in  the  year 

ofLordlS— . 

^-  (0  "^      The  defendant  (?i)  by  E.  F.  his  attorney  [or  in  person  (o)]  says,  That 

^Jlf'  /    \  (  [here  state  the  matter  of  defence!. 
B.  (m)  J  ^ 


Chap.  XXX. 
Sect.  6. 


1-23.  The  like,  of  a  second  or  subsequent  Plea,  Avowry  or  Cognizance  {ante,  789). 
2.  {j))  And  for  a  further  {q)  plea  (r)  the  defendant  (s)  says,  That  [here  state  the 
matter  of  defence]. 


124.  Plea  of  Not  Guilty  {ante,  790). 
[Commence  as  ante,  No.  122 :]  That  he  is  not  guilty  {t). 


125.  Plea  of  Non  Cepit  {ante,  789). 

[Commence  as  ante,  No.  122  or  123  :]  That  he  did  not  take  the  said  [cattle, 
goods  and  chattels]  as  alleged  {u). 


126.  Plea  of  Cepit  in  alio  loco  ;  with  or  without  an  Avowry  for  Rent  {ante,  790). 

[Commence  as  ante,  No.  122  or  123:]  That  he  took  the  said  [cattle,  goods  and 
chattels]   in  a  certain  close  called   [Greenacre],  and  not  in  the  said  [close  called 

],  as  in  the  declaration  alleged  {x) :  and  for  having  a  return  of  the  said  [cattle, 

goods  and  chattels],  the  defendant  well  avows  (*/)  taking  of  the  said  [cattle,  goods  and 
chattels]  in  the  said  close  called  [Greenacre],  and  justly,  &c.,  because  he  says,  Tliat 
the  plaintiff  during  all  the  time  for  which  the  rent  hereinafter  mentioned  to  be  dis- 
trained for  accrued  due,  and  thence  until  and  at  the  time  of  the  alleged  taking  of 
the  said  [cattle,  goods  and  chattels]  held  the  said  close  called  [Greenacre]  as  tenant 
thereof  to  the  defendant  under  a  demise  thereof,  at  the  yearly  rent  of  £ ,  pay- 


(/f)  It  is  unnecessary  to  say  "  In  the  Ex- 
chequer of  Pleas;"  Salmon  v.  Rollin,  7  Dowl. 
852. 

(/)  Here  say  "and  another,"  or  "and 
others,"  or  "  sued  with  another,"  or  "  sued 
with  others,"  according  to  the  fact. 

{m)  Here  say  "and  another"  or  "and 
others,"  according  to  the  fact. 

(w)  If  pleaded  by  one  of  several  defend- 
ants, here  mention  his  name. 

(o)  If  the  plea  shows  a  defence  as  to  part 
only  of  what  is  complained  of,  here  confine 
the  plea  to  such  part  thus — as  to  [here  state 
■  the  particular  count  or  cause  of  action  to  which 
the  plea,  avowry  or  cognizance  is  pleaded]  the 
defendant  says  that — . 

(p)  Each  plea,  avowry  and  cognizance 
should  be  numbered  according  to  the  order 
in  which  it  stands  when  pleaded. 

{q)  This  is  better  than  saying  "and  for 
a  [second,  &c.]  plea  the  defendant  says, 
that,  &c.  ;"  ante,  1020  (/). 

(r)  See  note  (o),  supra. 

{s)  If  pleaded  by  one  of  several  defend- 
ants, here  say  "the  said  [name  of  defendant] 
says,  that,  &c." 

(«)  This  is  not  the  usual  plea  of  the  ge- 
neral issue  in  replevin.  It  does  not  (unless 
pleaded  by  statute)  deny  the  taking  of  the 
goods  or  cattle  but  only  the  detaining  of 
them  against  gages  and  pledges  as  alleged. 
But  it  is  sometimes  advisable  when  the  dis- 


tress or  taking  was  not  liable  to  a  replevy ; 
ante,  790. 

{u)  This  is  the  general  issue  in  replevin  ; 
2  Selw.  N.  P.  1210  (12th  ed.).  It  denies: 
1.  That  the  defendant  took  or  authorized 
the  taking  of  the  cattle  or  goods.  2.  That 
he  took  or  had  them  in  the  place  mentioned 
in  the  declaration  ;  ante,  789.  But  it  does 
not  deny  the  plaintiff's  property  ;  Dover  v. 
RawUngs,  2  Moo.  &  R.  544  ;  nor  does  it,  if 
found  for  the  defendant,  entitle  him  to  judg- 
ment for  a  return  ;  Bullythorpe  v.  Turner, 
Willes,  475;  1  Wms.  Saund.  347,  n.  (1). 
To  obtain  that  he  must  plead  so  as  to  show 
that  he  is  entitled  to  a  return ;  Com.  Dig. 
tit.  Pleader  (3  K  12,  13).  See  the  forms, 
post,  Nos.  126,  127. 

(.t)  The  plea  may  end  here,  but  if  so  the 
defendant  will  not  be  entitled  to  an  award 
of  a  return  of  the  cattle  or  goods.  It  is  con- 
sidered as  a  plea  in  bar  and  not  in  abate- 
ment, and  therefore  need  not  be  verified  by 
affidavit ;  Bullythorpe  v.  Turner,  Willes,  475  ; 
Barnes,  353;  1  Wms.  Saund.  347,  n.  (1);  2 
Chit.  Arch.  1079  (11th  ed.). 

{y)  This  avowry  being  only  in  the  nature 
of  a  suggestion,  to  entitle  the  defendant  to 
a  return  of  the  distress,  the  plaintiff  cannot 
traverse  it,  but  must  either  take  issue  on 
the  traverse  of  the  place  in  which,  &c. 
(whicli  is  the  material  part  of  the  plea)  or 
amend  his  declaration;  ante,  790  (/). 
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Chap.  XXX.   able  [quarterly,  on  the  day  of  ,  the day  of ,  the  day  of 

Sect.  (i.        .; ,  and  the" day  of ,  or  say,  luilt'-yearly,  on  the day  of  and 

■ the  day  of ,  as  the  case  may  he'],  in  every  year,  by  equal  portions  :  And 

because  £ of  the  said  rent  at  the  time  of  the  alleged  taking  was  due  and  in 

arrear  from  the  plaintiff  to  the  defendant,  the  defendant  well  avows  the  taking  of 
the  said  [cattle,  goods  and  chattels]  in  the  said  close  called  [Greenacre'],  and  justly, 
&c.,  as  a  distress  for  the  said  rent,  which  still  remains  due  and  unpaid. 


127.  Plea  of  Cepit  in  alio  loco ;  with  or  without  an  Avowry  for  Damage  feasant 

{ante,  790). 

^As  in  last  form  to  the  words,  "  and  justly,  ifc."']  because  he  says,  That  before 
the  said  time  when,  &c.,  and  at  the  time  of  the  making  of  the  demise  hereinafter 
mentioned,  one  I.  K.  was  seised  of  and  in  the  said  close  called  [27ie  Croft]  in  his 
demesne  as  of  fee ;  and  being  so  seised  he  the  said  I.  K.,  before  the  said  time  when, 
&c.,  demised  the  said  close  called  [The  Croft]  to  the  defendant,  for  a  term  of  years 
wiiich  has  not  yet  expired  ;  by  virtue  whereof  the  defendant,  before  the  said  time 
when,  &c.,  entered  into  the  said  cloee  called  [The  Croft],  and  became  and  until  and 
at  the  said  time  when,  &c.,  was  lawfully  possessed  thereof:  And  because  the  said 
cattle,  at  the  said  time  when,  &c.,  were  wrongfully  and  injuriously  in  the  said  close 
called  [The  Croft],  and  treading  down  and  depasturing  the  grass  and  herbage  then 
there  growing,  and  doing  damage  there  to  the  defendant,  he  the  defendant  well 
avows  the  taking  of  the  said  cattle  in  the  said  close  called  [The  Croft],  and  justly, 
&c.,  as  a  distress  for  the  said  damage  so  there  done  and  doing  as  aforesaid  {z). 


128.  Plea  in  Replevin,  denying  the  Plaintiff's  Property  and  claiming  Propert^^ 
in  the  Defendant  or  a  third  Person  {ante,  790). 

[Commence  as  ante,  No.  122  or  123:]  That  the  said  [cattle,  goods  and  chattels] 
■weie  the  property  of  the  defendant  [or  of  one  T.  S.],  and  not  of  the  plaintiff  as 
alleged  (a). 

129.  Plea  simply  denying  the  Plaintiff's  Property  {ante,  790). 

[Commence  as  ante,  No.  122  or  123 :]  That  the  said  [cattle,  goods  and  chattels] 
were  not  the  plaintiff's  as  alleged  {b). 


130.  Avowry  for  Rent  under  1 1  Geo.  2,  e.  19,  s.  22  {atite,  792). 

[Commence  as  ante, '^o.  122  or  123:]  That  [the  plaintiffor  one  I.  K.]  during  all  the 
time  for  which  the  rent  hereinafter  mentioned  to  be  distrained  for  accrued  due,  and 
thence  until  and  at  the  time  (c)  of  the  alleged  taking  of  the  said  [goods  and  chattels] 
held  the  said  [dwelling-house]  in  which,  &c.,  as  tenant  thereof  to  the  defendant  under 

a  demise  thereof,  at  the  yearly  rent  of  £ ,  payable  [quarterly,  on  the day  of 

,  the day  of ,  the day  of and  the day  of ,  or  say, 

half-yearly,  on  the day  of and  the day  of ,  or  as  the  case  may 

be],  in  every  year,  by  equal  portions;  and  because  £ of  the  said   rent(c?)  at 

the  time  of  the  alleged  taking  was  due  and  in  arrear  from  [the  plaintiff  or  the  said 
I.  K.]  to  the  defendant,  the  defendant  well  avows  the  taking  of  the  said  [goods  and 
chattels]  in  the  said  [dwelling-house]  in  which,  &c.,  and  justly,  &.C.,  as  a  distress 
for  the  said  rent  which  still  remains  due  and  unpaid. 

(»)  See  1037  (y).  22  L.  J.,  Exch.  16.     If  part  has  been  paid 

(a)  If  this  plea  be  found  for  the  defend-  so  that  an  exact  gale  or  gales  of  rent  is  not 

ant  he  will  be  entitled  to  judgment  for  a  re-  claimed,  say  "  and  because  £ ,  parcel  of 

turn,  without  any  avowry  or  cognizance ;  £ of  the  said  rent,  for  [three]  quarters 

ante,  790.  of  a  year  ending  on  the day  of  , 

(b)  Form,  No.  128,  is  generally  prefer-  in  the  year  of  our  Lord  18—,  and  thence 
able.     See  the  note  to  that  form.  until  and   at  the  said  time  when,  &c.  was 

(c)  These  words  are  material  and  are  put  due  and  in  arrear  from  [the  plaintitf  or  the 
in  issue  by  a  plea  of  non  tenuit ;  Williamsv.  said  I.  K.]  to  the  defendant  (the  residue 
Stlven,  9  Q  B.  14  ;  Owen  v.  De  Beauvoir,  l(i  having  been  before  paid),  the  defendant  well 
M.  &  W.  o47;  5  Exch.  166.  avows,"  &c.  {as  above  to  the  end);  3  Chit. 

(d)  The  day  on  which  the  rent  claimed  PL  296  (7th  ed.);  Tennant  v.  Field,  8  E.  & 
became  due  need  not  generally  be  men-  B.  336;  27  L.  J.,  Q.  B.  33.  But  this  is  not 
tioned,  but  if  stated  it  may  be  material ;  strictly  necessary ;  3  Chit.  PI.  296,  note  («)• 
Roskuge  V.  Caddy  and  Mayne,  7  Exch.  840  ; 
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131.  Cognizance  for  JRent  under  11  Geo. 2,  c.  19,  s.  22  {ante,  792).  Chap.  XXX. 

{Commence  as  ante,  No.  122  or  123  :]  That  [the  plaintiff  or  one  I.  K.]  during  all  ^^^'^'  ^' 
the  time  for  which  the  rent  hereinafter  mentioned  to  be  distrained  for  accrued  due, 
and  thence  until  and  at  the  time  of  the  alleged  taking  {e)  of  the  said  [goods  and 
chattels]  held  the  said  [dwelling-house]  in  which,  &c.,  as  tenant  thereof  to  L.  M. 
under  a  demise  thereof  at  the  yearly  rent  of  £ ,  payable  [quarterly  or  half- 
yearly,  on  ,  state  days  of  paymenf]  in  every  year,  by  equal  portions:  And 

because  £ of  the  said  rent  at  the  time  of  the  alleged  taking  (e)  was  due  and  in 

arrear  from  [the  plaintiff  or  the  said  I.  K.]  to  the  said  L.  M.,  the  defendant  as 
bailiff"  of  the  said  L.  M.  well  acknowledges  the  taking  of  the  said  [goods  and 
chattels]  in  the  said  [dwelling-house]  in  which,  &c.  and  justly,  &c.,  as  a  distress  for 
the  said  rent,  which  still  remains  due  and  unpaid. 

132.  Avowry  and  Cognizance  for  Rent  under  11  Geo.  2,  c.  19,  s.  22  {ante,  792). 

{Commence  as  ante.  No.  122  or  123  :]  That  [the  plaintiff  or  one  I.  K.]  during 
all  the  time  for  which  the  rent  hereinafter  mentioned  to  be  distrained  for  accrued 
due,  and  thence  until  and  at  the  said  time  when,  &c.  (e)  held  the  said  [close]  in 
which,  &c.  as  tenant  thereof  to  the  defendant  C.  D.  under  a  demise  thereof  at  the 
yearly  rent  of  £ ,  payable  [quarterly  or  half-yearly  on ,  state  days  of  pay- 
ment] in  every  year,  by  equal  portions  :  And  because  £ of  the  said  rent  at  the 

time  of  the  alleged  taking  (e)  was  due  and  in  arrear  from  [the  plaintiff  or  the  said 
I.  K.]  to  the  defendant  C.  D.  ;  He  the  said  C.  D.  well  avows,  and  the  said  E.  F. 
as  bailiff  of  the  said  C.  D.  well  acknowledges  the  taking  of  the  said  [cattle,  corn, 
goods  and  chattels]  in  the  said  [close]  in  which,  &c.,  and  justly,  &c.,  as  a  distress 
for  the  said  rent,  which  still  remains  due  and  unpaid. 


133.  Avowry  under  11  Geo.  2,  c.  19,  s.  22,  for  an  Ancient  Quit  Rent  payable  to 

the  Lord  of  a  Manor  {f  ). 

{Commence  as  ante.  No.  122  or  123  :]  That  at  the  said  time  when,  &c.  the  said 
barn  in  which,  &c.  was  parcel  of  a  certain  tenement  called  Hodcott,  situate  and 
being  in  the  county  of  Bedford,  and  holden  of  the  manor  of  Stratfield  Mortimer, 
within  the  said  county,  by  fealty,  and  the  rent  of  nine  shillings  yearly  to  be  paid 
at  the  Feast-day  of  St.  Michael  in  every  year,  according  to  the  old  style  and  com- 
putation of  time  formerlj'^  used  in  this  kingdom  ;  of  which  said  manor  the  defendant 
before  and  at  the  said  time  when,  &c.  was  the  owner  and  thereof  lawfully  seised  : 
And  because  the  plaintiff,  held  and  occupied  the  said  barn  in  which,  &c.  at  the  said 
time  when,  &c. ;  and  because  the  sum  of  2Z.  14s.  of  the  rent  aforesaid  for  six  j'ears 
next  before  and  ending  at  the  Feast  of  St.  Michael,  which  was  in  the  year  of  our 
Lord  18 — ,  according  to  the  said  old  style,  at  the  said  time  when,  &c.  was  then  due, 
in  arrear  and  unpaid,  the  defendant  well  avows  the  taking  of  the  said  [cart,  goods 
and  chattels]  in  the  said  barn  in  which,  &c.  so  being  parcel  of  the  aforesaid  tene- 
ments called  Hodcott,  and  holden  of  the  said  manor  of  Stratfield  Mortimer. as 
aforesaid,  and  justly,  &c.  as  a  distress  for  the  aforesaid  rent  so  then  being  due  and 
in  arrear  and  unpaid  to  the  defendant. 


134.  Avowry  or  Cognizance  by  a  Freeholder  or  his  Bailiff"  for  Damage  feasant 

{ante,  797). 

{Commence  as  ante,  No.  122  or  123  :]  That  at  the  time  of  the  alleged  taking  of 
the  said  [cattle],  the  said  [close]  in  which,  &c.  was  the  close  and  freehold  of  [the 
defendant  or  L.  M.]  :  And  because  the  said  [cattle]  were  then  wrongfully  in  the 
said  [close]  doing  damage  there  to  the  [defendant  or  the  said  L.  M.]  the  defendant 
[well  avows  or  as  bailiff  of  the  said  L.  M.  well  acknowledges]  the  taking  of  tlie 
said  [cattle]  in  the  said  [close]  in  which,  &c.  and  justly,  &c.  as  a  distress  for  the 
said  damage. 

(e)  See  the  notes  to  No.  130.  166  ;  Homfrey  v.  Gerij,  7  C.  B.  567;  Man- 

{/)  See  3  Chit.  PI.  297  (7th  ed.);  Oweii  ning  v.  Phelps,  10  Exch.  59;  Hariks  v. 
V.  De  Beauvoir,  16  M.  &  W.  5i7 ;  5  Exch.       Palling,  6  E.  &  B.  659. 
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Chap.  XXX.    135.  Avowry  or  Cognizance  by  a  Tenant  or  his  Bailiff  for  a  Distress  Damage 
Sect.  6.  feasant  {ante,  797). 

{^Commence  as  ante,  No.  122  or  123:]  That  before  the  alleged  taking  of  the 
said  [cattle]  I.  K.  being  seised  in  fee  of  the  said  close  in  which,  &c.  demised  the 

same  to  [the  defendant  or  L.  M.]  for  the  terra  of years,  or  as  tenant  from  j'ear 

to  year  [or  as  the  case  may  ie] :  And  by  virtue  of  the  said  demise  the  [defendant  or 
the  said  L.  M.]  entered  into  the  said  [close]  and  became  and  until  and  at  the  time 
of  the  alleged  taking  of  the  said  [cattle]  was  possessed  thereof:  And  because  the 
said  [cattle]  were  then  wrongfully  in  the  said  [close]  in  which,  &c.  doing  damage 
there  to  the  [defendant  or  the  said  L.  M.]  the  defendant  [well  avows  or  as  bailiff  of 
the  said  L.  M.  well  acknowledges]  the  taking  of  the  said  [cattle]  in  the  said  [close] 
in  which,  &c.  and  justly,  &c.  as  a  distress  for  the  said  damage. 


1 36.  Other  Avovories  and  Cognizances. 

For  rent  at  so  much  per  acre,  or  so  much  per  cubic  yard,  or  the  like  ;  3  Chit.  PI. 
298  (7th  ed.);   Daniel  \.  Grade,  6  Q.  B.  145. 

For  a  penal  rent  of  £ per  acre,  &c.,  ante,  797  ;  3  Chit.  PI.  303  j  Pollitt  v. 

Forrest,  11  Q.  B.  949 ;  17  L.  J.,  Q.  B.  291. 

For  double  rent,  under  11  Geo.  2,  c.  19,  s.  18,  ante,  797;  3  Chit.  PI.  301  ; 
Johnstone  \.  Hudlestone,  4  B.  &  C.  922  j  Humber stone  v.  Dubois,  10  M.  &  W. 
765;  2Dowl.  N.  S.  506. 

For  rent  where  the  goods  were  fraudulently  removed  and  followed  and  distrained, 
under  11  Geo.  2,  c.  19,  s.  1,  ante,  797  ;  3  Chit.  PI.  300;  Williams  v.  Roberts  (ia 
trespass),  7  Exch.  618. 

For  rent  where  the  goods  or  cattle  were  distrained  within  six  months  after  end 
of  the  term,  under  8  Ann.  c.  14,  ss.  6,  7,  ante,  797  ;  3  Chit.  Pi.  298  ;  Thomas  v. 
Harries,  1  M.  &  G.  695;  an  avowry  or  cognizance  in  the  usual  form  would  be  in- 
applicable ;   Williams  v.  Stiven,  9  Q.  B.  14. 

For  rent  where  cattle  were  distrained  on  a  common  appurtenant,  &c.,  under 
11  Geo.  2,  c.  19,  s.  8,  ante,  797  ;  3  Chit.  Pi.  299. 

By  one  tenant  in  common  for  rent  due  to  him,  ante,  795 ;  3  Chit.  PI.  302 ; 
Downs  V.  Cooper,  2  Q.  B.  256. 

By  an  assignee  of  the  reversion  of  part  for  an  apportionment  of  the  rent ;  Roberts 
V.  Shell,  1  M.  &  G.  577. 

By  a  mortgagor  as  bailiff  of  the  mortgagee  ;  Trent  v.  Hunt,  9  Exch.  14 ; 
22  L.  J.,  Exch.  318 ;  Evans  v.  Elliot,  9  A.  &  E.  342. 

For  interest  on  a  mortgage  deed  containing  a  power  of  entry  and  distress ;  Chap- 
man V.  Beecham,  3  Q.  B.  723 ;  3  G.  &  D.  71. 

By  an  executor  (or  his  bailiff),  under  32  Hen.  8,  c.  37,  for  rent  due  to  the  testator, 
ante,  796;  3  Chit.  PI.  3U2 ;  Stamford  v.  Sinclair,  2  Bing.  193;  Prescott  v. 
Boucher,  3  B.  &  Adol.  849  ;  Evans  v.  Elliot,  9  A.  &  E.  342 ;  Whitehead  v.  Taylor, 
10  A.  &E.  210;  2  P.  &  D.  367. 

By  a  receiver  in  chancery.  Dancer  v.  Hastings,  4  Bing.  2 ;  Evans  v.  Mathias, 

7  E.  &  B.  590;  26  L.  J.,  Q.  B.  309. 

For  a  rent-charge  under  a  will  by  way  of  jointure ;  Jamieson  v.  Trevelyan, 
30  Exch.  269  ;  23  L.  J.,  Exch.  281. 

For  an  annuity  or  rent-charge,  3  Chit.  PI.  304,  305  ;  Saffery  v.  Ellgood,  1  A. 
&  E.  191  ;  Johnson  v.  Faulkner,  2  Q.  B.  926 ;  2  G.  &  D.  184 ;  Miller  v.  Green, 

8  Bing.  92 ;  Richardson  v.  Tomkins,  9  Bing.  51  ;  Hogarth  v.  Penny,  14  M.  &  W. 

For  a  tithe  reut-charge,  under  6  &  7  Will.  4,  c.  71 ;  Sharps  v.  Black,  10  Q.  B. 
280. 

For  a  rent-charge  in  lieu  of  tithes  under  a  local  act;  Lancaster  and  Carlisle 
Railway  Company  v.  Heaton,  27  L.  J.,  Q.  B.  195. 

For  assessed  taxes ;  Allen  v.  Sharp,  2  Exch.  352. 
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For  poor  rates,  under  43  Eliz.  c.  2,  s.  19,  ante,  445;  3  Chit.  PI.  307  ;  Selby  v.  Chap.  XXX. 
Bardons,  3  B.  &  Adol.  2;  9  Bing.  756;   1  Cr.  &  Mee.  506;  Skingley  v.  Swridge,        Sect.  6. 

11  M.  &  W.  503;  Bristol  v.  Wait,  1  A.  &  E.  503;  Sihbald  v.  Roderick,  11  A.  

&  E.  38. 

For  an  araerciament  by  the  commissioners  of  sewers  for  neglect  to  repair ; 
Emmerson  v.  Saltmarshe,  7  A.  &  E.  266  ;  Ramsey  v.  Noimabell,  11  A.  &  E.  383 ; 
3  P.  &  D.  253. 


137.  Commencement  of  a  first  Plea  in  Bar  (ante,  789,  799). 

In  the  [Q.  B.,  C.  P.  or  Exch.  (h)]. 

The  [day  tohen  pleaded'] day  of  ■ 


the  year  of  our  Lord  18 — 
2>.  (i) 

B  (i^   ^  above  pleaded]  says,  that  [here  state  the  matter  in  bar] 


in 


'    /      1.  The  plaintiff  as  to  the  said  [plea  or  avowry  or  cognizance  (k)  firstly 

0  V^°^ " 


138.  The  like,  of  a  second  or  subsequeiit  Plea  in  Bar. 

[2,  3,  &c.  (/) :]  And  the  plaintiff  as  to  the  said  [plea  or  avowry  or  cognizance  {m) 
secondly  or  thirdly,  &c.  above  pleaded]  says,  that  [here  state  the  matter  in  bar]. 


139.  Plea  in  Bar — Joinder  of  Issue  {n)  {ante,  799). 

[Title,  Sfc.  as  ante.  No.  137  :]  The  plaintiff  joins  issue  upon  the  defendant's  [first, 
second  and  third]  pleas  (o)  respectively. 


140.  Plea  in  Bar — Nan  Tenuit  {ante,  799). 

[Commence  as  ante.  No.  137  or  138  :]  That  the  [plaintiff  or  the  said  I.  K.]  did 
not  hold  the  said  [dwelling-house  or  close]  in  which,  &c.  as  tenant  thereof  to  the 
[defendant  w  the  said  L.  M.]  as  alleged. 


141.  Plea  in  Bar — No  Reversion  in  Landlord  {  p). 


142.  Plea  in  Bar — Defendant  not  Bailiff"  (ante,  802). 

[Commence  as  ante.  No.  137  or  138  :]  That  the  defendant  was  not  the  bailiff  of 
the  said  [L.  M.]  as  alleged. 

143.  Plea  in  Bar  ofRiens  in  Arrere  {ante,  801). 

[Commence  as  ante,  No.  137  or  138  :]  That  no  part  of  the  said  rent  in  the  said 
[avowry  or  cognizance]  mentioned  was  in  arrear  as  alleged. 


{h)  It  is  unnecessary  to  say  "  In  the  Ex- 
chequer of  Pleas;"  Salmon  v.  Rollin,  7  Dowl. 
852. 

(i)  See  ante,  No.  122. 

(fc)  Here  mention  defendant's  name  thus, 
"of  the  defendant  C.  D.,  by  him,"  firstly, 
&c.,if  he  is  not  the  sole  defendant,  and  has 
pleaded  separately. 

(/)  Each  plea  must  be  numbered  in  order 
as  pleaded ;   15  &  16  Vict.  c.  76,  s.  67. 

(to)  Here  say  "of  the  defendant  C.  D., 
by  him,"  secondly,  &c.,  where  he  is  not  the 
sole  defendant. 

{n)  This  puts  in  issue  all  the  material 


allegations  in  each  plea.  But  sometimes  it 
will  not  be  allowed  together  with  other 
pleas  in  bar.  And  if  pleaded  alone,  the 
plaintiff  may  sometimes  be  compelled  to 
traverse  separately  the  several  distinct  alle- 
gations in  the  avowry  or  cognizance  ;  ante, 
799. 

(o)  An  avowry  or  cognizance  is  a  "plea." 
Ip)  This  is  a  good  defence  (ante,  367) 
and  may  be  raised  under  a  plea  of  non 
tenuit  ;  Williams  v.  Stiven,  9  Q.  B.  14.  It 
formerly  concluded  with  an  absque  hoc,  &c., 
denying  the  tenancy  as  alleged  ;  3  Chit.  PI. 
475  (7th  ed.). 
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Chap,  XXX,  144.  Plea  in  Bar — Riens  in  Arrei-e  as  to  part,  and  a  Tender  as  to  the  Residue 
Sect,  6.  before  the  Distress  {ante,  801), 

~  [2  :]  And  for  a  further  plea  to  the  said  [avowry  or  cognizance  secondly']  above 

pleaded,  the  plaintiff  as  to  12Z.  10s.  Qd.,  parcel  of  the  48Z.  3s.  9c?,  claimed  torrent 
as  in  the  said  [avowry  or  cognizance]  mentioned,  says,  that  no  part  of  the  said  sum 
of  12Z,  10s.  6rf.,  parcel,  &c.,  was  or  is  in  arrear  as  alleged:  And  as  to  3oZ.  13s.  3rf., 
residue  of  the  said  48/.  3s.  Qd.  so  claimed  as  aforesaid,  the  plaintiff  says,  that  before 
the  taking  of  the  said  [goods  and  cattle]  the  plaintiff  tendered  and  offered  to  pay  to 
the  defendant  [or  to  B.  B.  then  being  the  bailiff  and  agent  of  the  defendant,  and  by 
him  duly  authorized  to  receive  the  said  rent]  the  said  sum  of  35Z.  13s.  3t?.  (p),  the 
same  being  all  the  money  then  due  for  rent  as  in  the  said  [avowry  or  cognizance] 
mentioned"  which  the  defendant  [or  the  said  B.  B.]  then  refused  to  accept:  And  the 
defendant  afterwards  took  the  said  [goods  and  cattle]  and  unjustly  detained  the  same 
against  sureties  and  pledges  until,  &c.  as  in  the  declaration  alleged. 


145.  Plea  in  Bar— Riens  in  Arrere  as  to  part,  and  a  Tender  as  to  the  Residue, 
with  Expenses  before  the  Impounding  {q)  {ante,  803). 
[3:]  And  for  a  further  plea  to  the  said  [avowry  or  cognizance  secondly']  above 
pleaded,  the  plaintiff  as  to  V2l.  10s.  6f/.,  parcel  of  tlie  48/.  3s.  2d.  claimed  for  rent  as 
in  the  said  [avowry  or  cognizance]  mentioned,  says,  that  no  part  of  the  said  sum  of 
12Z.  10s.  Qd.,  parcel,  &c.,  was  or  is  in  arrear  as  alleged  :  And  as  to  35Z.  13s.  M.,  resi- 
due of  the  said  48Z.  3s.  9cZ.  so  claimed  as  aforesaid,  the  plaintiff  says,  that  after  the 
taking  of  the  said  [goods  and  cattle]  and  before  the  impounding  of  the  same  {r)  the 
plaintiff  tendered  and  offered  to  pay  to  the  defendant  [or  to  B.  B.  then  being  the 
bailiff  and  agent  of  the  defendant,  and  by  him  duly  authorized  to  receive  the  said 
rent]  the  sum  of  35Z.  13s.  M.,  the  same  being  all  the  money  then  due  for  rent  as  in 
the  said  [avowry  or  cognizance]  mentioned,  togetherwith  [2Z.  2s.  9c?.]  for  the  costs 
and  expenses  of  the  said  distress,  the  said  last-mentioned  sum  then  being  reasonable 
and  sufficient  in  that  behalf,  which  several  sums  (s)  the  defendant  [or  the  said  B.  B.] 
then  refused  to  accept:  And  the  defendant  afterwards  unjustly  detained  the  said 
[goods  and  cattle]  against  sureties  and  pledges,  until,  &c.  as  in  the  declaration 
alleged. 

146,  Plea  in  Bar— A  Tender  of  the  Rent  before  the  Distress  {ante,  803), 

[3  :]  And  for  a  further  plea  [to  the  said  avowry  or  cognizance  secondly  above 

pleaded]  the  plaintiff  says,  that  before  the  taking  of  the  said  [goods  and  catde]  the 

plaintiff  tendered  and  offered  to  pay  to  the  defendant  [or  to  B.  B.  then  being  the 

bailiff  and  agent  of  the  defendant,  and  by  him  duly  authorized  to  receive  the  said 

rent]  the  said  sum  of  £ (/)  so  due  for  rent  as  in  the  said  [avowry  or  cognizance] 

mentioned,  which  sum  the  defendant  [or  the  said  B.  B.]  then  refused  to  accept : 
And  the  defendant  afterwards  took  the  said  [goods  and  cattle]  and  unjustly  detained 
the  same  against  sureties  and  pledges,  until,  &c.  as  in  the  declaration  alleged. 


147.  Plea  in  Bar— A  Tender  of  the  Rent,  with  Expenses  before  Impounding  {u) 

{ante,  803). 

[3 :]  And  for  a  further  plea  [to  the  said  avowry  or  cognizance  secondly  above 

pleaded],  the  plaintiff  says,  that  after  the  taking  of  the  said  [goods  and  cattle]  and 

before  the  impounding  of  the  same  {x)  the  plaintiff  tendered  and  offered  to  pay  to 

the  defendant  [or  to  B.  B.  then  being  the  bailiff  and  agent  of  the  defendant,  and 

by  him  duly  authorized  to  receive  the  said  rent],  the  said  sum  of  £ so  due  for 

rent  as  in  the  said  [avowry  or  cognizance]  mentioned  j  together  with  £ for  the 

(;))  This  sum  need  not  be  paid  into  court  court  on  this  plea  ;  ante,  803  (y). 

on  this  plea  ;  ante,  803  {y).  (t)  This  sum  need  not  be  paid  into  court 

{q)  This  form  is  taken   from   Tennant  v.  on  this  plea ;   ante,  803  (y). 

Field,  8  E.  &   B.  336  ;  and  see  Com.  Dig.  («)  This  form  was  taken  from  Evans  v. 

tit.  Pleader  (3  K  20),  Elliott,  5  A,  &  E.  142  ;  6  N.  &  M.  606  ;  and 

(r)  This  is  essential;    ante,  762,  803.  see  Thomas  v.  Harries,  1  M.  &  G.  625. 

{s)  These  suras  need  not   be  paid  into  {x)  This  is  essential ;  ante,  762,  803. 
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costs  and  expenses  of  the  said  distress,  the  said  last-mentioned  sum  then  being    Chap.  XXX. 
reasonable  and  sufficient  in  that  behalf,  which  several  sums  {y)  the  defendant  \^or        Sect.  6. 

the  said  B.  B.]  then  refused  to  accept:  And  the  defendant  afterwards  unjustly  de-  ~~ 

tained  the  said  [goods  and  cattle]  against  sureties  and  pledges  until,  &c.  as  in  the 
declaration  alleged. 

148.  Plea  in  Bar— The  Statute  of  Limitations  {z). 

[Commence  as  ante,  No.  137  or  138  :]  That  no  part  of  the  said  rent  in  the  said 
[avowry  or  cognizance]  mentioned  accrued  or  became  payable  within  six  years  next 
before  the  said  taking  of  the  said  [cattle,  goods  and  chattels]  as  in  the  said  [avowry 
or  cognizance]  mentioned. 

149.  Plea  in  Bar — The  Statute  of  Limitations  as  to  part,  and  a  Tender  as  to  the 

Residue. 

[2 :]  And  for  a  further  plea  [to  the  said  avowry  or  cognizance  secondly  above 

pleaded]  the  plaintiff  as  to  £ ,  parcel  of  the  £ claimed  for  rent  as  in  the  said 

[avowry  or  cognizance]  mentioned,  says,  that  no  part  of  the  said  sum  of  £ , 

parcel,  &c.,  accrued  or  became  payable  within  six  years  next  before  the  taking  of  the 
said  [cattle,  goods  and  chattels]  as  in  the  said  [avowry  or  cognizance]  mentioned  : 

And  as  to  £ ,  residue  of  the  said  £ so  claimed  as  aforesaid,  the  plaintiff  says 

that  \Jiere  state  a  tender  before  the  distress,  as  ante,  No,  146,  or  a  tender  with  ex- 
penses before  the  impounding,  as  ante.  No.  147]. 


150.  Plea  in  l?ar — A  Release  {ante,  804). 

[Commence  as  ante,  No.  137  or  138  :]  That  after  the  said  rent  had  become  due 
to  the  [defendant  or  the  said  L.  M.]  as  in  the  said  [avowry  or  cognizance]  men- 
tioned, and  before  the  said  time  when,  «kc.  the  [defendant  or  the  said  L.  M.]  by 
deed  released  the  [plaintiff  or  the  said  I,  K.]  from  the  said  rent,  and  from  the  pay- 
ment thereof. 


151.  Plea  in  Bar — A  Release  as  to  part,  and  a  Tender  as  to  the  Residue 

{ante,  804). 

[2 :]  And  for  a  further  plea  [to  the  said  avowry  or  cognizance  secondly  above 
pleaded],  the  plaintiff  as  to  £10,  parcel  of  the  £30  claimed  for  rent,  as  in  the  said 
[avowry  or  cognizance]  mentioned,  says,  that  after  the  said  sum  of  £10,  parcel,  &c., 
became  due  to  the  [defendant  or  the  said  L.  M.]  as  in  the  said  [avowry  or  cogni- 
zance] mentioned,  and  before  the  said  time  when,  &c.,  the  [defendant  or  the  said 
L.  M.]  released  the  [plaintiff  or  the  said  I.  K.]  from  the  said  sum  of  £10,  parcel,  &c., 
and  from  the  payment  thereof:  And  as  to  £20,  residue  of  the  said  £30  so  claimed 
as  aforesaid,  the  plaintiff  says,  that  [here  state  a  tender  before  the  distress,  as  ante, 
No.  146,  or  a  tender  toith  expenses  before  the  impounding,  as  ante,  No.  147J. 


152.  Plea  in  Bar  to  an  Avowry  for  Rent — Payment  of  Money  into  Court 

{ante,  805). 

[Title  of  court  and  cause,  as  ante,  No.  137:]  And  the  plaintiff  as  to  the  said 

avowry  brings  into  court  the  sum  of  £ (a),  and  says,  that  the  said  sum  is 

enough  to  satisfy  the  claim  of  the  defendant  in  respect  of  the  matter  herein  pleaded 
to. 

(y)  These  sums  need  not  be  paid  into  voir,  16  M.  &  W.  547  ;  5  Exch.  166.     In 

court  on  this  plea  ;  ante,  803  (y).  such  case  the  defence  may  be  raised  under 

{z)  This  plea  is  founded  on  2  &  3  Will.  4,  non  tenuit  (No.  140). 

c.  27,  s.  42  ;  Cole  Ejec.  27.     It  is  unneces-  (a)  This  should  be  sufficient  to  cover  not 

sary   where   the   defendant's  title  was   ex-  only  the  rent  but  also  any  interest  or  da- 

tinguished  by  that  act  (ss.  2,  3,  34),  before  mages  recoverable  for  non-payment  thereof, 

the  distress  was  taken ;  Owen  v.  De  Beau-  under  3  &  4  Will.  4,  c.  42,  s.  28. 
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Chap.  .X'XX.  153.  Heplication  to  the  above  Plea. 


Sect.  (i. 


[Title  of  court  and  cause,  as  ante,  No.  137:]  And  tlie  defendant  as  to  the  said 
plea  in  bar  says,  that  he  accepts  the  sum  paid  into  court  in  full  satisfaction  and  dis- 
charge of  the  claim  of  the  defendant  in  respect  of  the  matter  to  which  the  said  plea 
is  pleaded. 

Or, 

That  the  said  sum  of  £ paid  into  court  is  not  enough  to  satisfy  the  claim  of 

the  defendant  in  respect  of  the  matter  to  which  the  said  plea  is  pleaded. 


154.  Plea  in  Bar  to  an  Avowry  for  Bent — Payment  into  Court  as  to  part,  and 
Itiens  in  Arrere  as  to  the  Residue  {ante,  801,  805). 

[Title  of  court  and  cause,  as  ante.  No.  137  :]  And  the  plaintiff  as  to  [£50]  parcel 
of  the  sura   of  [£75]  claimed  for  rent  as  in  the  said   avowry   mentioned,   brings 

into  court  the  sum  of  £ {b),  and  says,  that  the  said  sum  is  enough  to  satisfy 

the  claim  of  the  defendant  in  respect  of  the  matter  herein  pleaded  to  :  And  as  to  £25, 
residue  of  the  said  sum  of  £75  claimed  for  rent,  as  in  the  said  avowry  mentioned, 
the  plaintiff  says,  that  no  part  of  the  said  sum  of  £25,  parcel,  &c.,  was  or  is  in 
arrear  as  alleged  (c). 

155,  Replication  to  the  above  Plea. 

[Title  of  court  and  cause,  as  ante.  No.  137:]  And  the  defendant  as  to  the  said  plea 
in  bar,  so  far  as  it  relates  to  the  sum  of  [£50]  parcel,  &c.,  accepts  the  sum  paid 
into  court  in  full  satisfaction  and  discharge  of  the  said  sum  of  [£50]  parcel,  &c.,  and 
the  defendant  [confesses  or  joins  issue  upon]  the  residue  of  the  said  plea. 


156.  Plea  in  Bar  to  an  Avowry  or  Cognizance  for  Damage  Feasant — Joinder  of 

Issue,  as  ante,  No.  139. 


157.  Plea  in  Bar  to  an  Avowry  or  Cognizance  for  Damage  Feasant — A  Traverse 

of  the  Title  as  alleged  {ante,  806). 

[Commence  as  ante,  No.  137  or  138 :]  That  the  said  [close]  in  which,  &c.,  was 
not  the  close  and  freehold  of  the  defendant  [or  of  the  said  L.  M.]  as  alleged. 


158.  The  like.   {Another  Foi-m.) 

[Commence  as  ante.  No.  137  or  138  :]  That  the  said  I.  K.  did  not  demise  to  [the 
defendant  or  the  said  L.  M.]  as  alleged. 


159.  Plea  in  Bar — Defendant  not  Bailiff,  as  ante,  No.  142. 


160.  Plea  in  Bar  to  an  Avowry  for  Damage  Feasant — A  Tender  of  Amends  before 

the  taking  of' the  Distress  {ante,  806). 

[2  :]  And  for  a  further  plea  [to  the  said  avowry  secondly  above  pleaded]  the  plain- 
tiff says,  that  before  the  taking  of  the  said  [cattle]  the  plaintiff  tendered  and  offered 

to  the  defendant  the  sum  of  £ {d),  as  amends  for  the  said  damage  done  to  the 

defendant  by  the  said  [cattle]  in  the  said  place  in  which,  &c.,  and  which  were  then 
sufficient  amends  for  the  same,  which  the  defendant  then  refused  to  accept :  And 
the  defendant  afterwards  took  the  said  [cattle]  and  unjustly  detained  the  same 
against  sureties  and  pledges  until,  &c.,  as  in  the  declaration  alleged. 

161.  Plea  in  Bar  to  an  Avowry  for  Damage  Feasant — A  Tender  of  Amends  icith 

Expenses  before  the  Impounding  {ante,  806). 

[3  :]  And  for  a  further  plea  [to  the  said  avowry  secondly  above  pleaded]  the 
plaintiff  says,  that  after  the  taking  of  the  said  [cattle]  and  before  the  impounding  of 

(b)  See  ante,  1043  {a).  {d)  This  sum  need  not  be  paid  into  court 

(c)  Or  any  other  defence  to  the  residue       on  this  plea ;  ante,  803  {y). 
(as  a  release,  &c.)  may  be  pleaded. 
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the  same  (e)  the  plaintiff  tendered  and  offered  to  pay  to  the  defendant  the  sura  of    Chap.  XXX. 

£ ,  as  amends  for  the  said  damage  done  to  the  defendant  by  the  said  [cattle]  in        Sect.  6. 

the  said  place  in  which,  &c.,  and  which  were  then  sufficient  amends  for  the  same; 
together  with  £ for  the  costs  and  expenses  of  the  said  distress,  the  said  last- 
mentioned  sum  then  being  reasonable  and  sufficient  in  that  behalf;  which  said 
several  sums(y)  the  defendant  then  refused  to  accept:  And  the  defendant  after- 
wards unjustly  detained  the  said  [cattle]  against  sureties  and  pledges  until,  &c.,  as 
in  the  declaration  alleged. 


162.  Plea  in  Bar  to  an  Avowry  for  Damage  Feasant — Payment  into  Court 

{ante,  8U5),  as  in  No.  152. 


163.  Replication  thereto,  as  ante,  No.  153. 


164.  Other  Pleas  in  Bar. 

De  injuria;  Bardons  v.  Selby,  1  Cr.  &  Mee.  500;  3  B.  &  Adol.  2.  This  may 
be  proved  under  a  joinder  of  issue  (No.  139). 

Payment  of  rent  to  ground  landlord  ;  3  Chit.  PI.  476  (7th  ed.).  This  may  be 
proved  under  riens  in  arrere  (No.  143)  ;  Jo7ies  v.  Morris,  3  Exch.  742  ;  ante,  801. 

Payment  of  rates,  taxes,  &c.  for  the  defendant.  This  may  be  proved  under  riens 
in  arrere  (No.  143),  ante,  801,  802. 

Eviction  before  any  part  of  the  rent  became  due  ;  3  Chit.  PI.  478.  This  may  be 
proved  under  non  tenuit  (No.  140),  ante,  801. 

That  the  defendant  made  a  prior  distress  for  the  same  rent ;  and  that  the  subse- 
quent distress  in  the  avowry  or  cognizance  mentioned  was  vexatious  and  illegal ; 
ante,  418,  804(/?)  :   Owens  v.  Wynne,  4  E.  &  B.  579. 

That  the  distress  was  made  for  rent  after  sunset  and  before  sunrise  ;  ante,  389, 
804  (w). 

That  an  outer  door  was  unlawfully  broken  open  to  take  the  distress ;  ante,  395, 
804  (o). 

That  the  goods  were  delivered  by  plaintiff  to  the  tenant  in  the  way  of  his  trade ; 
Gibson  V.  Ireson,  3  Q.  B.  39  ;  ante,  384,  385,  804. 

That  the  goods  were  utensils  of  the  plaintiff's  trade,  and  that  there  was  another 
sufficient  distress  on  the  demised  premises  ;  ante,  387,  805  (s) ;  or  that  they  were 
in  actual  use  at  the  time  of  the  distress  :  ante,  386,  805  {t). 

That  the  cattle  were  privileged  from  distress  as  beasts  of  the  plough  or  sheep, 
there  being  another  sufficient  distress;  Davies  v.  Aston,  1  C.  B.  746;  ante,  381. 


165.  Judgments  and  Posteas  in  Replevin. 

Judgment  of  non  pros,  at  common  law  for  want  of  a  declaration;  Chit.  Forma, 
590  (9th  ed.). 

The  like,  under  17  Car.  2,  c.  7,  s.  2;  Id.  593. 

Judgment  for  plaintiff  by  nil  dicit ;  Id.  598. 

Final  judgment  after  inquisition  thereon  ;  Id.  599. 

Judgment  of  non  pros,  at  common  law  for  want  of  a  plea  in  bar  ;  Id.  600. 

The  like,  under  21  Hen.  8,  c.  19;  Id.  601,  602. 

The  like,  under  17  Car.  2,  c.  7,  s.  2 ;  Id.  604. 

Judgment  for  defendant  on  a  demurrer  at  common  law,  or  under  21  Hen.  8,  c  19  ; 
Id.  605. 

The  like,  under  17  Car.  2,  c.  7,  s.  2;  Id.  607. 

Final  judgment  thereon  ;  Id.  608. 

Judgment  at  common  law  after  verdict  for  defendant ;  Id.  610. 

Postea  under  21  Hen.  8,  c.  19,  on  verdict  for  defendant;  Id.  610. 

(e)  This  is  essential ;  ante,  762,803.       -  (/)  These  sums  need  not  be  paid  into 

court  on  this  plea  ;  ante,  803  {y). 
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Chap.  XXX.        Judgment  thereon  ;  Chit.  Forms,  610  (9th  ed.). 

Sect.  6.  Postca  under  17  Cur.  2,  c.  7,  s.  2,  on  verdict  for  defendant ;   Id.  612. 

Judgment  thereon  ;  Id.  613  (Nos.  100,  101). 
Postea  at  common  law  on  a  nonsuit ;  Id.  613. 
Judgment  thereon  ;  Id.  613. 

Postea  under  21  Hen.  8,  c.  19,  on  a  nonsuit;   Id.  614. 
Judgment  thereon  ;  Id.  614. 

Postea  under  17  Car.  2,  c.  7,  on  a  nonsuit;  Id.  614. 
Judgment  thereon ;  Id.  613,  615. 


166.  Writs  of  Bet  or  no  Habendo,  Sfc. 

On  non  pros,  for  want  of  declaration  at  common  law ;  Chit.  Forms,  590, 
(9th  ed.). 

The  like,  for  want  of  a  plea  in  bar  ;  Id.  601. 

After  judgment  for  defendant  on  demurrer  to  a  plea  in  bar  ;  Id.  606. 

After  a  verdict  and  judgment  for  defendant  at  common  law  ;  Id.  610. 

After  a  verdict  and  judgment  for  defendant  under  21  Hen.  8,  c.  19  ;  Id.  611  (two 
forms). 

After  a  nonsuit  and  judgment  for  defendant  at  common  law  ;  Id.  613. 

The  like,  under  21  Hen.  8,  c.  19;  Id.  614. 

For  writs  of  Fi.  fa.,  Ca.  sa.,  Capias  in  withernanl,  and  other  writs  in  Replevin,  see 
Chit.  Forms,  Book  VIII.,  Ch.  II. 


167.  Writ  of  Second  Deliverance  {ante,  816). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 

Ireland  Queen,  defender  of  the  faith.  To  the  sheriff  of ,  greeting :  If  A.  B.  shall 

make  you  secure  of  prosecuting  his  claim,  and  also  of  returning  the  [cattle,  goods 
and  chattels]  which  were  lately  adjudged  to  C.  D.  in  our  court  of  [Q.  B.,  C.  P.  or 
Exch.  of  Pleas]  on  account  of  the  default  of  the  said  A.  B.,  if  a  return  thereof  shall 
be  adjudged  :  We  command  you,  that  if,  by  virtue  of  our  writ  of  retorno  habendo  to 
you  thereupon  before  directed,  you  have  caused  the  said  [cattle,  goods  and  chattels] 
to  be  returned  to  the  said  C.  D.,  then  that  you  cause  them  to  be  re-delivered  to  the 
said  A.  B. ;  and  put  by  gages  and  safe  pledges  the  said  C.  D.  that  he  be  before  \in 
Q.  B.  say,  "us,"  in  C.  P.,  "  our  justices/'  in  Exch.  "  tlie  barons  of  our  Exchequer"], 
at  Westminster,  on  [the  return  day  of  the  writ],  to  answer  the  said  A.  B.  in  an  action 
of  replevin  for  the  taking  and  unjustly  detaining  the  [cattle,  goods  and  chattels] 
aforesaid,  and  have  you  there  the  names  of  the  pledges  and  this  writ :  Witness 
ourself  at  Westminster,  the day  of ,  in  the year  of  our  reign. 


168.  lie  turn  to  Writ  of  Second  Deliverance. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered  to  the  within- 
named  A.  B.  his  [cattle,  goods  and  chattels]  within  mentioned,  as  I  am  within 
commanded.     The  pledges  within  mentioned  are  John  Doe  and  Richard  Hoc, 

The  answer  of ,  esq.,  sheriff. 


169.  The  like,  where  only  part  of  the  Goods,  SfC.  could  he  delivered. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered  to  the  within- 
named  A.  B.  [describe  the  goods  re-delivered],  part  of  the  [cattle,  goods  and  chattels] 
within  mentioned,  being  all  of  the  said  [cattle,  goods  and  chattels]  which  are  to  be 
found  in  my  bailiwick.  The  pledges  within  mentioned  are  John  Doe  and  Richard 
Roe. 

The  answer  of ,  esq.,  sheriff. 
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Sect.  1  .—Forms  in  Actions  of  Replevin  removed  from  the  County       Chap.  XXX. 
Court  into  a  Superior  Court.  ^^ci.  7. 

170.  Affidavit  for  Certiorari  {ante,  814). 

In  the  [Q.  B.,  C.  P.  or  Exch.]  {()). 

I,  C.  D.,  of ill  the  county  of [trade  or  addition'],  make  oath  and  say 

as  follows : — 

1.  On  the daj'  of [instant  or  last]  I  was  served  with  a  summons  issued 

out  of  the  county  court  of ,  holden  at ,  with  particulars  of  demand  thereto 

annexed :  and  the  paper  writing  hereto  annexed,  marked  A,  is  a  true  copy  of  the 
said  summons  :  and  the  paper  writing  hereto  annexed,  marked  B,  is  a  true  copy  of 
the  said  particulars  of  demand  (A). 

2.  I  am  the  defendant  named  in  the  said  summons  and  particulars. 

3.  I  have  good  ground  for  believing,  and  do  verily  believe,  that  the  rent  [or 
"  damage"]  in  respect  of  which  the  distress  mentioned  in  the  said  summons  and 
particulars  was  made  exceeded  twenty  pounds  (i). 

4.  [Here  state  the  facts,  showing  the  ground  of  belief  above  inentioned,  ex.  gr. :] 

The  plaintiff  A.  B.,  in  the  said  summons  and  particulars  named,  for quarters 

of  a  year  next  before  and  ending  on  the  day  of last,  held  a  certain 

[dwelling-house  or  farm,  lands]  and  premises,  situate  at ,  in  the  parish  of , 

in  the  county  of ,  wherein  the  said  distress  was  taken,  as  my  tenant  at  the  annual 

rent  of pounds,  payable  [quarterly  on  the  usual  quarter  days,  or  as  the  case 

may  be],  of  which  rent  the  sum  of pounds,  for  [two]  quarters  ending  on  the 

day  of last,  became  and  was  due  to  me  from  the  said  A.  B.,  and  [the 

sum  of  £ ,  parcel  thereof  (the  residue  having  been  paid)],  continued  in  arrear 

and  unpaid  at  the  time  of  the  making  of  the  said  distress  [or  state  facts,  showing 
that  the  "  damage  done"  exceeded  twenty  poimds]. 

5.  I  am  desirous  of  having  the  said  action  removed  by  certiorari  from  the  county 

court  of ,  holden  at ,  into  her  Majesty's  court  of  at  Westminster: 

And  I  am  ready  and  willing  to  give  such  security  as  is  required  by  the  statute  in 
such  case  made  and  provided. 


Sworn,  &c.  [as  ante,  1004,  1005]. 


CD. 


171.  The  like,  when  some  Title  is  in  question. 

[Commence  as  ante,  No.  170,  to  the  end  of  the  second  paragraph.] 

3.  [Here  state  the  facts  specially,  showing  that  the  title  to  some  particular  here- 
ditament, toll,  market,  fair  or  franchise  is  in  question.] 

4.  1  have  good  ground  for  believing,  and  do  verily  believe,  that  the  title  to  the 
said was  and  is  in  question. 

I  am  desirous  [&c.  as  ante,  No.  170,  pi.  5]. 

C.  D. 
Sworn,  &c.  [as  ante,  1004,  1005]. 


172.  Judge's  Order  for  a  Cei'tiorari  to  remove  an  Action  of  Replevin  (k)  (ante,  814). 

Upon  reading  the  affidavit  of ,  I  do  order  that  a  writ  of  certiorari  do  issue 

to  remove  an  action  of  replevin  between  A.  B.  and  C.  D.,  with  all  things  touching 

the  same,  from  the  county  court  of ,  holden  at ,  into  her  Majesty's  court  of 

,  on  the  said  G.  D.  giving  security  as  provided  for  by  the  19  &  20  Vict.  c.  108, 

s.  67. 

Dated  the day  of ,  18—. 

[Judge's  or  baron's  signature.] 

{g)  Not  to  be  entitled  in  any  cause.  (A)  The  order  is  not  entitled  in  any  court 

/■v  T    t  A        J  D  u  1    J  1 -u-^  or  cause.     The  application  is  usually  made 

(ft)  Let  A.  and  B.  be  marked  as  exhibits,  ^       .,         ^uu  o  ,75      „q 

oc,\„f„    innc        .  to  a  ludffe  at  chambers;  Bowen  \.  Evnns,  3 

as  ante,  1005,  note.  -r,     {^   ,?,     /;t^  c  t    in.?      r>   ..  »• 

'  Exch.  Ill;  6D.&L.  193.     But  sometimes 

(j)  In  the  London  court  the  rent  or  da-      it  may  be  made  to  the  court.     The  form  of 

mage  must  exceed  50/.;  15  &  16  Vict.  c.      a  rule  of  court  agrees  in  substance  with  the 

77,  s.  Ill  ;  2  Chit.  Arch.  1088  (11th  ed.).         above  order. 
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Chap.  XXX. 
Sect.  7. 


173.  Bond  on  Removal  {ante,  771,  815). 

\^Form  of  bond  by  the  defendant  and  tico  sureties  in  a  penalty  not  exceeding 
150/.  (/),  as  ante,  No.  105,  to  the  date  inclusive']  :  Whereas  an  action  of  replevin 

was  on  the day  of ,  18 — ,  commenced  in  tlie  county  court  of ,  boldeu 

at ,  wlieiein  A.  B.  was  plaintitf  and  the  above-bounden  C.  D.  was  defendant: 

And  whereas  the  Honorable  Sir ,  Knight,  one  of  the  [judges  or  barons] 

of  her  Majesty's  court  of at  Westminster  [or,  "  And  whereas  her  Majesty's  court 

of at  Westminster"],  on  the  application  of  the  said  C.  D.,  did,  on  the day 

of ,  18 — ,  order  that  [recite  order  for  certiorari  in  the  past  tense,  ex.  gr.,]  "  a 

writ  of  certiorari  should  issue  to  remove  the  said  action  of  replevin  between  the  said 
A.  B.  and  C.  D.,  with  all  things  touching  the  same,  from  the  said  county  court  of 

,  holden  at ,  into  her  Majesty's  court  of ,  on  the  said  C.  D.  giving 

security  as  provided  for  by  the  19  &  20  Vict.  c.  108,  s.  G7 :"  And  whereas  the 
above-named  E.  F.  and  G.  H.,  at  the  request  of  the  said  C.  D.,  have  agreed  to  enter 
into  the  above- written  obligation  as  his  sureties:  Now  the  condition  of  this 
obligation  is  such,  that  if  the  above-bounden  C.  D.  do  defend  the  said  action  in  her 

Majesty's  court  of with  effect  (??*)  ;  And  unless  the  said  A.  B.  shall  discontinue 

or  shall  not  prosecute  such  action  or  become  nonsuit  therein,  if  the  said  C.  D.  do 

prove  before  the  said  court  of that  the  said  C.  D.  had  good  ground  for  believing 

either  that  the  title  to  some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair  or  franchise,  was  in  question,  or  that  the  rent  or  damage  in  respect  of 
which  the  distress  in  this  behalf  was  taken  exceeded  twenty  pounds,  then  this  obliga- 
tion shall  be  void  and  of  no  effect,  otherwise  shall  be  and  remain  in  full  force. 


Signed,  sealed  and  delivered  by 


the  above   bounden 
presence  of 


in 


the 


C. 
E. 
G. 


D. 
F. 
H. 


(Seal.) 
(Seal.) 
(Seal.) 


I  approve  of  this 
meuiorandum. 
W.  B., 
Master. 


was 

,  Knight,  one  of  the  [judges  or  barons]  of 
at  Westminster  [or,  "  And  whereas  her  Majesty's  court 

■ '  "  ■"     '■ '  ■  day 


174.  Memorandum  of  Deposit  in  lieu  of  a  Bond  on  Removal  (ante,  771,  772,  815). 

Memorandum  made  on  the day  of ,  18 —  :  Whereas  an  action  of 

replevin  was  on  the day  of ,  18 — ,  commenced  in  the  county  court  of , 

holden  at  ,   wherein  A.  B.  was  plaintiff"  and  C.  D.  was  defendant:    And 

avhereas  the  Honorable  Sir 
her  Majesty's  court  of  — 

of at  Westminster"],  on  the  application  of  the  said  C.  D.,  did,  on  the 

of ,  order  that  [recite  order  for  certiorari  in  past  tense,  ex.gr.,^  "  a  writ  of  cer 

tiorari  should  issue  to  remove  the  said  action  of  replevin  between  the  said  A.  B.  and 

C.  D.,  with  all  things  touching  the  same,  from  the  said  county  court  of ,  holden 

at ,  into  her  Majesty's  court  of ,  on  the  said  C.  D.  giving  security  as  pro- 
vided for  by  the  19  &  20  Vict.  c.  108,  s.  67 :  And  whereas  the  said  C.  D'  has  this 

day  deposited  with  ,  esq.,  one  of  the  masters  of  the  said  court  of  ,  the 

sum  of  £ sterling  (being  the  amount  fixed  by  the  said  master  pursuant  to 

the  said  act) :  Noav  the  condition  of  the  said  deposit  is  such,  that  if  the  said 

C.  D.  do  defend  the  said  action  in  her  Majesty's  court  of with  effect  (w);  And, 

unless  the  said  A.  B.  shall  discontinue  or  shall  not  prosecute  such  action,  or  become 

nonsuit  therein,  if  the  said  C.  D.  do  prove  before  the  said  court  of that  the  said 

C.  D.  had  good  ground  for  believing  either  that  the  title  to  some  corporeal  or  incor- 
poreal hereditament,  or  to  some  toll,  market,  fair  or  franchise,  was  in  question,  or 
that  the  rent  or  damage  in  respect  of  which  the  distress  in  this  behalf  was  taken 
exceeded  twenty  pounds,  then  the  said  deposit  shall  be  void  and  returned  to  the  said 
C.  D.J  otherwise  the  same  shall  be  applied  and  disposed  of  according  to  law. 

(Signed)         C.  D., 
or 
C.  D.,  by  G.  H.  his  attorney. 

175.  Writ  of  Certiorari  to  remove  an  Action  of  Replevin  (ante,  814). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 

Ireland  Queen,  defender  of  the  faith.  To  the  judge  of  the  county  court  of  

holden  at ,  greeting  :  We  being  willing  for  certain  causes  to  be  certified  of  a 


(0  The  amount  of  the  penalty  not  ex- 
ceeding 150Z.  must  be  fixed  by  one  of  the 
masters,  pursuant  to  19  &  20  Vict.  c.  108, 
s.  67;  ante,  771. 


(m)  I.  e.  with  success  ;  Tummons  v.  Ogle, 
6  E.  &  B.  571 ;  25  L.  J.,  Q.  B.  403  ;  ante, 
7(J0  («). 


FORMS — REPLEVIN  REMOVED  INTO  A  SUPERIOR  COURT.  lU4i; 

plaint  levied  in  our  court  before  you  against  C.  D.  at  the  suit  of  A.  B.  in  an  action    Chap.  XXX. 
of  replevin,   command  you   that  you  send   to    [in  Q.  B.  "  us  ;"   in  C.  P.   "  our        Sect.  7- 

justices;"  m  Exch.  "  the  barons  of  our  exchequer"]  at  Westminster,  on ,  the 

plaint  aforesaid,  with  all  things  touching  the  same,  as  fully  and  entirely  as  it 
remains  in  our  court  before  you,  by  whatsoever  names  the  parties  may  be  called 
therein,  together  with  this  writ,  that  we  may  further  cause  to  be  done  thereupon 
what  of  right  we  shall  see  fit  to  be  done.  Witness  [name  of  chief  justice  or  chief 
baron  (o)  at  Westminster  the day  of ,  in  the  year  of  our  Lord  18 — . 

(Indorsement.) 

"  By  order  of  Mr.  [justice  or  baron] ,  dated  the day  of ,  18 —  ;" 

or  "  by  rule  of  court,  dated  the day  of ,  18 — ." 

Add  attorney's  name  and  address. 


176.  Return  of  County  Court  Judge  to  Certiorari. 
{Indorsement  on  the  Writ.) 

The  execution  of  this  writ  appears  in  the  schedule  hereunto  annexed. 

The  answer  of ,  esq.,  judge  of  the  county  court 

within  mentioned. 

[Annex  a  schedule  urritten  on  parchment  as  follows ;] 

I ,  esq.,  the  judge  of  the  county  court  of ,  holden  at ,  in  the  said 

county,  do  most  humbly  certify  to  our  sovereign  lady  the'queen,  that  at  the  date 
and  suing  forth  of  the  writ  of  our  said  lady  the  queen  to  me  directed  and  to  this 

schedule  annexed  (to  wit)  on    [teste  of  turit  of  certiorari'\  A.  B.,  in  the  said 

writ  named,  entered  in  the  office  of  the  registrar  of  the  said  county  court  at , 

aforesaid,  a  plaint  in  writing  against  C.  D.  in  the  said  writ  also  named,  for  taking 
and  unjustly  detaining  certain  goods  [and  cattle]  of  the  said  A.  B. :  And  that 

afterwards  on ,  a  summons  on  the  said  plaint  was  issued  under  the  seal  of  the 

said  court,  according  to  the  form  of  the  statutes  in  that  behalf,  whereby  the  said 

C  D.  was  summoned  to  appear  at  the  said  court  to  be  holden  at ,  in  

aforesaid,  on  ,  to  answer  the  said  A.  B.  to  a  claim,  the  particulars  of  which 

were  thereunto  annexed,  and  are  as  follows  : — "  In  the  county  court  of  [&c.,  copy 
the  particulars"^.  And  this  is  the  tenor  and  record  of  the  process  of  the  said  plaint, 
■with  all  things  touching  the  same  as  it  remains  before  me. 


177.  Notice  of  filing  Certiorari,  and  Demand  of  Declaration  (ante,  815). 

In  the  [Q.  B.,  C.  P.  or  Exch.] 

Between  A.  B. ,  plaintiff, 

and 

C.  D. ,  defendant. 

The   defendant  having  sued  out  of  this  honorable   court  a  writ  of  certiorari 

directed  to  the  judge  of  the  county  court  of  ,  holden  at ,  for  removing  the 

above  cause  out  of  the  said  county  court  into  this  court,  returnable  on  the day 

of last  past,  I  do  hereby  give  you  notice,  that  the  defendant  has  filed  the  said 

writ,  and  the  return  thereto,  with  the  proper  officer  i)f  this  court,  and  has  entered 
his  appearance  in  the  said  action  in  this  court :  And  the  plaintiff  is  hereby  required 
to  declare  in  the  said  action  in  four  days,  otherwise  a  judgment  of  non  pros,  will  be 
signed  against  h\m(p). 

Dated  this day  of ,  18 — . 

Yours,  &c. 

G.  H.  of , 

Defendant's  [attorney  or  agent]. 
To  Mr.  E.  F.,  the  plaintiff's  > 
[attorney  or  agent].  ) 

(o)  As  in  No.  118,  ante,  1035.  (/>)  See  Chit.  Forms,  586  (9th  ed.). 
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Chap.  XXX.     178.  Declaration  in  Replevin  after  Bemoval  of  a  Plaint  in  the  County  Court  (q). 
Sect.  7.         jj,  (i^^  [^Q.  B.,  C.  P.  or  Exchequer]. 

The  [day  when  delivered] day  of ,  in  the  year 

of  our  Lord  18 — ]. 

Venue  (r) :  Whereas  a  plaint  was  levied  in  the  county  court  of ,  holden  at 

,  against  C.  D.,  at  the  suit  of  A.  B.,  in  an  action  of  replevin  :  and  by  virtue  of  a 

writ  of  certiorari  issued  on  the day  of  in  the  year  of  our  Lord  18 — ,  out 

of  this  court,  and  directed  to  the  judge  of  the  said  county  court,  the  said  plaint 
with  all  things  touching  the  same  were  sent  into  this  court :  And  hereupon  the  said 
A.  B.  by  E.  F.,  his  attorney  [or  "in  person"],  declares  against  the  said  CD.  For 
that  [as  iu  No.  119,  120  or  121]. 


Sect.  8. — Forms  in  Ejectment. 
179.  lietainer  of  an  Attorney  to  bring  and  prosecute  an  Ejectment. 

To  Mr.  E.  F, 

Sir,  — I  \or  We]  do  hereby  retain  and  employ  you  as  [my  or  our]  attorney,  to 
bring  and  prosecute  an  action  of  ejectment  in  one  of  the  superior  courts  of  law  at 
Westminster,  in  [my  name  or  our  names],  either  alone  or  jointly  with  any  other 
name  or  names  (as  may  appear  necessary  or  expedient),  for  the  recovery  of  the  pos- 
session o{  [describe  the  property  concisely]  with  the  appurtenances  situate  [at  , 

or  in  the  parish  of ],  in  the  county  of ,  now  in  the  possession  of  C.  D.,  his 

under-tenants  or  assigns. 

Dated  the day  of ,  18— .  ' 

{Signatures.) 


180.  Precipe  for  a  Writ  of  Ejectment  {ante,  833). 

shire.    Writ  in  ejectment  for  [names  of  claimants]  against  [names  of  defeiui- 

ants]  {s). 

E.  F.  of , 

[Date.]  Agent  for  G.  H.  of . 


181.  Writ  of  Ejectment  {ante,  829). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  defender  of  the  faith.  To  [names  of  all  the  tenants  in  possession]  {t) 
and  all  persons  (m)  entitled  to  defend  the  possession  of  [describe  the  property  with 
i-easonable  certainty  {x)]  in  the  parish  of  ,  in  the  county  of ,  to  the  pos- 
session whereof  [names  of  all  the  claimants  {y)]  some  or  one  of  them  (z)  claim  [or 

{q)  The   subsequent  proceedings  are  in  (r)  The  description  need  not  be  such  as 

tlie  same  form  as  if  the  action   had   been  to  identify  the  property,  or  to  distinguish  it 

commenced  in  the   Superior   Court;  ante,  from  other  property  in  the  same  parish — the 

1035 — 1046.  abuttals    or  boundaries    should    never    be 

(r)  The  venue  is  local :  ante,  1035  (y).  mentioned,  unless  for  some  special  object  or 

The  words  ''to  wit"  are  unnecessary;  ante,  purpose.     For  full  instructions  how  to  de- 

1005  (c).  scribe  the  property,  see  Cole  Ejec.  85,  92, 

(«)  The   property  claimed    need    not  be  701  ;  ante,  831. 

mentioned  on  tlie  praecipe,  nor  tbe  day  from  (y)    For   directions  who    should   be  the 

which    possession   is   claimed;    Cole  Ejec.  claimants  and   how  they  should  be  named 

701.  in  the  writ,  see  Cole  Ejec.  93  ;  ante,  832. 

{t)  For  directions  who  should  or  should  (2)   When   there    is   only    one   claimant, 

not   be    made    defendants,    and    how    they  strike  out  the  words  "  some  or  one  of  them." 

should  be  named  ;  see  ante,  830  ;  Cole  Ejec.  When  there  are  only  two  claimants,  strike 

75,83.  out  the  word  "  some."    When  the  claimants 

{u)  It  is  to  be  observed   that  these  per-  sue  as  executors,  administrators,  heirs,  as- 

sons  are  not  namedas  defendants  in  the  writ,  signs,  &c.,  the  character  in  which  they  sue 

and  therefore  cannot  appear  or  defend  with-  should    not   be    stated    in    the    writ.       But 

out  leave  of  the  court  or  a  judge  (ante,  841).  churchwardens   and   overseers  who  sue  as 

The    words    especially    apply    to    persons  such  should   be  so  described  in   the  writ ; 

claiming  to  be  landlords  of  tenants  in  actual  Cole  Ejec.  91,  607,  701,  n.  (A), 
possession. 
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claims]  to  be  (a)  [or  to  have  been  on  and  since  the day  of ,  in  the  year    Chap.  XXX. 

of  our  Lord  one  thousand  eight  hundred  and ]  entitled,  and  to  eject  all  other        Sect.  8. 

persons  therefrom  :  These  are  to  will  and  command  you,  or  such  of  you  as  deny  the 
alleged  title  within  sixteen  (b)  days  after  service  hereof,  to  appear  in  our  Court  of 
[Queen's  Bencli  or  Common  Pleas  or  Exchequer  of  Pleas,  as  the  case  may  he\  at 
Westminster,  to  defend  the  said  property,  or  such  part  thereof  as  you  may  be  ad- 
vised ;  in  default  whereof  judgment  may  be  signed  and  you  turned  out  of  possession. 
Witness  [name  of  the  chiefjustice  or  chief  baron  of  the  court  out  of  which  the  writ 
issues  {c),  or  in  case  of  a  vacancy,  name  of  the  senior  puisne  judge  of  the  court^ 

at  Westminster,  the  [day  on  which  the  writ  issues]  day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and [or  in  the year  of  our  reign]. 

{Indorsement.) 

This  writ  was  issued  by  E.  F.  of [agent  for  I.  K.  of ],  attorney  for  the 

said  claimants  [or  claimant]  {d). 

Or, 

This  writ  was  issued  in  person  by  A.  B.,  who  resides  at  [mention  the  city,  town 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  house  of  the 
cluimanfs  residence,  if  any  such  there  be]  (d). 


182.    Writ  of  Ejectment,  with  a  Notice  to  find  Bail,  pursuant  to  \5  Sf  \Q  Vict. 

c.  76,  s.  213  {ante,  821). 

Form  of  Writ  and  Indorsements  as  ante,  No.  181.     At  the  foot  of  the  Writ  add 
thefollowinq  notice  (e)  :  • 

In  the  [Q.  B.,  C.  P.  or  Exch]. 

Between  A.  B.  plaintiff,  and  C.  D.  defendant. 
Take  notice,  that  you  will  be  required,  if  ordered  by  the  court  or  a  judge,  to  give 
bail  by  yourself  and  two  sufficient  sureties,  conditioned  to  pay  the  costs  and  damages 
■which  shall  be  recovered  in  this  action. 

Yours,  &c. 

E.  F.  [attorney  or  agent  for  the 
To  Mr.  C.  D.,  the  above-named  )  said  claimant], 

defendant.  \ 


183.  Writ  of  Ejectment,  pursuant  to  15  ^  16  Vict.  c.  76,  s.  217  {ante,  824). 

Same  as  ante.  No.  181 :  except  that  it  should  command  the  defendants  to  appear 
within  ^^  ten  days"  instead  of  sixteen  days. 

An  affidavit  of  service  of  this  writ  may  be  in  the  ordinary  form :  but  it  must  ap- 
pear by  the  date  of  the  service  that  it  was  made  within  ten  days  after  the  date  and 
issuing  ofthewi'it;  Cole  Ejec.  703. 

(a)  The  plaintiffs  usually  claim  "to  be  (c)  Ex. gr.,  in  Q.  B.,  "Sir  James  Alex- 
entitled,"  i.e.,  on  the  day  when  the  writ  ander  Edmund  Cockburn,  Baronet;"  in 
issues;  but  it  is  sometimes  advisable  to  C.  P.,  "  Sir  William  Erie,  Knight  ;"  in 
claim  from  a  previous  day,  ex.  gr.,  the  day  Exch.  "  Sir  Frederick  Pollock,  Knight." 
after  the  defendant's  lease  expired,  or  his  (d)  No  indorsement  need  be  made  of  the 
tenancy  was  determined  by  a  notice  to  date  when  the  writ  issues ;  nor  any  formal 
quit,  demand  of  possession,  or  otherwise.  memorandum  of  the  service  thereof ;  Cole 
It  is,  however,  dangerous   to   claim   from  Ejec.  702. 

too  early  a  day;  Cole  Ejec.  95,  288;  ante,  (e)  The  body  of  this  notice  is  given  by 

832.  15   &   16  Vict   c.  76,  sched.  A.,   No.  21. 

(6)  Say  "ten"  days,  instead  of  sixteen  Whether  the  heading  and  subscription  are 

days,  when  the  writ  issues,  pursuant  to  15  necessary  is   not  clear,  but  they  can  do  no 

&  16  Vict.  c.  76,  s.  217  (ante,  824).  harm;  Cole  Ejec.  702. 
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Chap.  XXX.    184.  Notice  hy  an  Aftomey  that  he  is  authorized  to  act  as  Attorney  for  the  Claim- 
Sect.  8.  ant,  who  has  sued  out  a  Writ  in  person  {ante,  834,  844). 

'  In  the  [Q.  B.,  C.  P.  or  Exch.] 

Between  A.  B.  [and  another  or  others]  plaintiffs, 
and 
C.  D.  [and  another  or  others]  defendants. 
Take  notice,  that  I  am  authorized  to  act  in  this  cause  as  the  attorney  for  the 
plaintiff'  [or  plaintiff's]. 

Dated  the day  of ,  18—. 

Yours,  &c. 

To  Mr.  G.  H.  the  >  E.  F.  of . 

defendant's  attorney  [or  agent].  )  Attorney  for  the  said  plaintiff  [or  plaintiffs]. 


185.  Affidavit  of  Personal  Service  of  a  Writ  of  Ejectment  {ante,  836). 

[^Commence  as  ante.  No.  22.] 

1.  That  the  paper  writing  hereunto  annexed  marked  (A)  is  a  true  copy  of  the 
writ  of  ejectment  issued  in  tliis  action  out  of  and  under  the  seal  of  this  honorable 
court,  and  of  the  indorsement  on  the  said  writ  before  the  service  thereof  as  herein- 
after mentioned. 

2.  I  did,  on  the  day  of  [instant  or  last]  personally  serve  the  above- 
named  C.  D.,  tenant  in  possession  of  [part  of]  the  property  in  the  said  writ  mentioned, 
with  a  true  copy  of  the  said  writ  and  of  the  said  indorsement  thereon. 

Sworn,  &c.  (ante,  1004,  1005)  (/). 


186.  Affidavit  of  Service  of  Writ  of  Ejectment  on  Tenant's  Wife  {ante,  834,  835). 

[Commence  as  ante,  No.  22.] 

1.  That  the  paper  writing  hereunto  annexed  marked  (A),  is  a  true  copy  of  the 
writ  of  ejectment  issued  in  this  action  out  of  and  under  the  seal  of  this  honorable 
court,  and  of  the  indorsement  on  the  said  writ  before  the  service  thereof  as  herein- 
after mentioned. 

2.  I  did,  on  the day  of [instant  or  last]  serve  the  above-named  C.  D., 

tenant  in  possession  of  [part  of]  the  })roperty  in  the  said  writ  mentioned,  with  a  true 
copy  of  the  said  writ  and  of  the  said  indorsement  thereon*  by  delivering  such  true 
copy  to  and  leaving  the  same  with  Mary  D.  {g),  the  wife  of  the  said  C.  D.,  at  his 
[dwelling-house  or  place  of  residence  or  place  of  business],  situate  on  and  being  part 

of  the  property  in  the  said  writ  mentioned  [if  situate  elsewhere  say,  situate  at , 

in  the  county  of ,  and  at  the  time  of  such  service  the  said  C.  D.  and  the  said 

Mary  D.  (g)  were  living  together  as  man  and  wife]. 

Sworn,  &c.  (ante,  1004,  1005)  (A). 


187.  Affidavit  of  Service  of  Writ  of  Ejectment  on  Tenant's  Servant,  or  some  member 

of  his  Family  {ante,  835,  837). 

[Same  as  above,  No.  186,  to  the  *]  by  delivering  such  true  copy  to  and  leaving 
the  same  with  the  [son  or  daughter  or  female  servant  or  man  servant,  as  the  case 
may  be']  of  the  said  C.  D.,  at  the  dwelling-house  [or  place  of  residence]  of  the  said 

C.  D.,  situate  on  and  being  part  of  the  property  in  the  said  writ  mentioned. 

3.  On  the day  of [instant  or  last],  I  again  called  at  the  said  dwelling- 
house  [or  place  of  residence]  ot  the  said  C.  D.,  when  the  said  [son,  8fc.  as  the  case 
may  he]  informed  me  that  he  had  delivered  to  the  said  C.  D.  the  said  copy  writ  so 
served  as  aforesaid  {i),  which  information  I  verily  believe  to  be  true. 

(/)  This  affidavit  must  not  be  sworn  be-  (i)  Or  state  whatever  was  said,  tending 

fore  the  plaintiff's  attorney  or  agent,  or  his  to  show   that   the    copy  writ   reached   the 

clerk;  ante,  1004(2/).  hands  of  C.  D.,  and  deponent's  belief  of  the 

{g)  If  christian  name  of  wife  be  unknown  truth.     If  the  party  served  can  be  induced 

and  cannot  be  ascertained,  say  "Mistress  to  join  in  the  affidavit  so  much  the  better; 

D.  ;"  ante,  830(o).  Cole  Ejec.  113,  713. 
(;.)  Supra  (/). 
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Or,  instead  of  the  above,  say —  Chap.  XXX. 

3.  On  the  day  of [instant  or  last],  I  saw  the  said  C.  D.,  when  he        ^^ct.  8. 

mentioned  that  he  had  received  the  said  copy  writ  so  served  as  aforesaid. 
Sworn,  &c.  (ante,  1004,  1005)  (A). 

188.  Notice  from  Tenant  to  Landlord,  or  his  Bailiff  or  Receiver,  of  a  Writ  in 

Ejectment  (I)  {ante,  837). 

\^Address  and  date  as  in  a  letter^ 
[Dear]  Sir, 

Enclosed  I  send  you  as  [bailiff  or  receiver  of  A.  B.  esq.]  my  landlord,  copy  of  a 
"writ  in  ejectment,  served  upon  me  for  the  recovery  of  the  possession  of  the  [messuage 

or  farm,  land]  and  premises  situate  at or  in  the  parish  of ,  in  the  county 

of ,  held  by  me  as  your  tenant  {or  as  tenant  of  the  said  A.  B.]. 

I  am  [&c.], 
To .  CD. 

189.  Particulars  of  the  Property  claimed  in  an  Ejectment  {ante,  838). 
[Title  of  court  and  cause,  as  ante.  No.  184.] 

This  ejectment  is  brought  to  recover  [describe  the  property  with  more  certainty 
than  in  the  writ,  so  as  to  inform  the  defendant  what  is  really  claimed,  but  no  abuttals 

or  boundaries  need  be  stated],  with  the  appurtenances  situate  in  the  parish  of , 

in  the  county  of . 

The  above  particulars  are  delivered  pursuant  to  the  order  of  Mr.  [Justice  or 

Baron]  ,  dated  the day  of ,  18 — . 

Dated  this day  of ,  1 8 — . 

Yours,  &c., 

E.  F.  of ,  plaintiff's  attorney 

To  Mr.  G.  H.,  the  [defendant's]  [or  agent], 

attorney  [or  agent]. 

190.  Particular  of  Breaches  {ante,  838). 

[Title  of  court  and  cause,  as  ante,  No.  184.] 

The  following  are  the  particulars  of  the  breaches  of  covenant  for  which  this  action 

is  brought,  delivered  pursuant  to  the  order  of  Mr.  [Justice  or  Baron] ,  dated 

the day  of ,  18 — . 

This  action  is  founded  on  an  indenture  of  lease,  dated  the day  of ,  18 — , 

made  or  expressed  to  be  made  between  [the  above-named  A.  B.]  of  the  one  part  and 
[the  above-named  C.  D.]  of  the  other  part,  containing  divers  covenants  and  con- 
ditions, and  a  proviso  or  power  of  re-entry  for  non-payment  of  rent,  or  iion-per- 
forniance  of  covenants  as  therein  mentioned. 

The  breaches  of  covenant  on  which  the  plaintiff  will  rely  are  as  follows  :  — 

1.  Non-payment  of  £ ,  being  [ —    quarters'  rent],  due  on  the day  of 

2.  Non-performance  of  the  covenant  to  insure  and  keep  insured  [&c.  describe  the 
breach  concisely  with  reference  to  the  language  of  the  covenant,  and  show  when,  or 
in  what  respect,  the  covenant  was  not  duly  performed], 

3.  For  not  repairing  [&c.  describe  the  breach  concisely  tcith  reference  to  the 
language  of  the  covenant ;  and  add  or  annex  and  refer  to,  a  detailed  statement  of 
the  dilapidations  and  tvant  of  repairs,  Sj^c.]. 

4.  [State  any  other  breaches  in  like  manner  and  with  reference  to  the  words  of 
the  covenant]. 

Dated  the day  of ,  18 — . 

Yours,  &c. 

E.  F.  of ,  plaintiff's  attorney 

To  Mr.  G.  H.,  the  [defendant's]  [or  agent], 

attorney  [or  agent]. 

{k)  Ante  1052  (/).  how  it  was  sent  or  delivered.  See  form  of  de- 

(/)  Almost    any  form  of  notice  will  do.  claration  for  three  years'  improved  rent,  be- 

Keepa  copy  of  thewrit  and  of  thenotice,with  cause  no  such  notice  was  duly  given  ;  Cole 

a  memorandum  indorsed,  stating  when  and  Ejec.  723. 
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Chap.  XXX.  191.  Appearance  by  Attorney  of  one  or  more  Defendants  named  in  the  Writ 

Sect.  8.  {ante,M\). 

A.  B.  [and  another  brothers]    '^^    jj^   ^^^^^.^^^  ^^^  ^    ^    ^j    ^    ^^^  ^  ^^.^ 

CD.  [I.  kX  M.  and  others'].  S      ^PP^'^'"'  ^'''  ^^''"^  '"''  *^^"^^- 
Entered  the daj-  of ,  18 — . 


192.  Appearance  in  Person  of  a  Defendant  named  in  the  Writ  {ante,  843). 

A.  B.  [and  another  or  others]  \  The  defendant  C.  D.  appears  in  person. 

against  I  The  address  of  the  defendant  C.  D.  is  at  [No.  — , 

C.  D.  and  [another  or  others].   /"     street,  square,  in  the  county  oi  Mid- 

)      dlesex,  or  as  the  case  may  be]  (m). 
Entered  the day  of ,  18 — . 


193.  Notice  of  Appearance  for  Defendants  named  in  the  Writ  {ante,  845). 
\Title  of  court  and  cause,  as  ante,  No.  184.] 

Take  notice,  that  I  liave  entered  an  appearance  in  this  action  for  the  defendant 
[C.  D.  or  for  all  the  defendants,  as  the  case  may  be]  (n). 

Dated  the day  of ,  18 — . 

Yours,  &c., 

G.  H.  of ,  attorney  [or  agent] 

To  Mr.  E.  F.,  the  plaintiff's  )  for  the  defendant  [C.  D.,  or  for  the 

attorney  [or  agent].  5  defendants]. 


194.  Affidavit  for  leave  to  appear  and  defend  an  Ejectment  {ante,  841,  842). 

[Commence  as  ante,  No.  22.] 

1.  That  this  is  an  action  of  ejectment  brought  for  the  recovery  of  the  possession 
of  {describe  the  property  as  in  the  writ],  in  the  parish  of ,  in  the  county  of 


2.  That  I  am  in  possession  [by  myself,  or  by  the  above-mentioned  C.  D.  as  my 
tenant]  of  [the  land  and  premises,  or  describe  the  part,  being  part  of  the  land  and 
premises]  sought  to  be  recovered  in  this  action. 

Sworn  &c.  [ante,  1004,  1005 J. 


195.  Appearance  by  Attorney  of  a  Landlord  not  named  in  the  Writ  {ante,  844). 

A.  B.  [and  another  or  others]^      N.  M.,  attorney  for  O.  P.,  appears  for  him  as 
against  >  landlord  of  the  said  [C.  D.,  E.  F,  and  G.  H.,  or  as 

C.  D.,  E.  F.  and  G.  H.      3  tlie  case  may  be]. 

Entered  the day  of ,  18 — . 

By  order  of  Mr.  [Justice  or  Baron] ,  dated  the day  of ,  18     .    [Or, 

By  rule  of  court,  dated  the day  of ,  18 — .] 

(m)  The  defendant's  address  for  service  scribe  the  part  with   reasonable   certainty], 

within   three    miles   of    the    General    Post  with  the  appurtenances  situate  in  the  parish 

Office,  London,  must  also  be  entered  in  the  of ,  in  the  county  of ,  [now  in  the 

address-book  kept  at  the   master's  office;  possession  of  the  said  C.  D.,  and]   being  a 

Reg.    Prac,   H.  T.   1853,   No.   166;  ante,  part  only  of  the  property  mentioned  in  the 

843.  writ.     Dated,  &c.;"  Or,  such  notice  may  be 

(n)  A  notice  to  defend  part  only  may  be  given  subsequently  in  due  time ;  see  post, 

added  thus: — "And  take  notice,  that  the  No.  200. 
said  C.  D.  hereby  limits  his  defence  to  [de- 
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196.  Appearance  in  Person  by  a  Landlord  not  named  in  the  Writ  (ante,  844).        Chap.  XXX. 

Sect  8 
A.  B.  [and  another  or  others]  ^      O.  P.  appears  in  person  as  landlord  of  [the  said  U 

against  >  C.  D.  or  of  the  defendants].    The  address  of  the  said 

C.  D.,  E.  F.  and  G.  H.      3  O.  P.  is  at  [No.  — , Street,  London,  or  as  the 

case  may  be  {0)1. 

Entered  the day  of ,  18—. 

By  order  of  Mr.  [Justice  or  Baron] ,  dated  the day  of ,  18—.  {Or, 

By  rule  of  court,  dated  the day  of ,  18—.] 


197.  Notice  of  Appearance  by  the  Attorney  of  a  Landlord  or  other  Person  not 
named  in  the  Writ  {ante,  844,  845). 

[Title  of  court  and  cause,  as  ante,  No.  184.] 

Take  notice,  that  I  have  entered  an  appearance  in  this  action  for  O.  P.  [as  land- 
lord of  the  defendants,  or  of  the  defendant  C.  D.,  as  the  case  may  be],  by  leave  of 
the  Honorable  Mr.  [Justice  or  Baron] (p). 

Dated  the day  of ,  18—. 

Yours,  &c. 
To  Mr.  E.  F.,  the  plaintifF's  )  N.  M.,  of , 

attorney  [or  agent].  J  Attorney  for  the  said  O.  P. 


198.  Notice  of  such  Appearance'in  Person  {ante,  845). 

[Title  of  court  and  cause,  as  ante,  No.  184.] 

Take  notice,  that  I,  the  undersigned  O.  P.,  have  entered  an  appearance  in  this 
action  [as  landlord  of  the  defendants,  or  of  the  defendant  C.  D.,  as  the  case  may 
be,  or  omit  these  loords  where  O.  P.  appears  as  a  tenant  in  possession],  by  leave  of 
the  Honorable  Mr.  [Justice  or  Baron] {q). 

Dated  the day  of ,  18 — . 

Yours,  &c. 
To  Mr.  E.  F.,  the  plaintiff's  |  O.  P.  of . 

attorney  [or  agent].  > 

199.  Notice  by  the  Attorney  of  a  Defendant  who  has  appeared  in  Person,  that  he 
is  authorized  to  act  as  the  Attorney  for  such  Defendant  {ante,  844). 

[Title  of  court  and  cause,  as  ante.  No.  184.] 

Take  notice,  that  I  am  authorized  to  act  in  this  cause  as  attorney  for  the  defendant 
[C.  D.] 

Dated  the day  of ,  18 — . 

Yours,  &c. 

G.  H.  of , 

To  Mr.  E.  F.,  the  plaintiflF's  >  Agent  for  I,  K.  of 

attorney  [or  agent].  )  Attorney  for  the  defendant  [C.  D.]. 


200.  Notice  to  defend  for  part  only  (r)  {ante,  843,  845). 

[Title  of  court  and  cause,  as  ante.  No.  184.] 

Take  notice,  that  the  defendant  [or  the  defendant  C.  D.,  if  there  be  other  defend- 
ants], having  appeared  in  this  action,  hereby  limits  his  defence  to  [describe  the 

(0)  The   landlord's   address   for  service  may  be  added  thus: — "And  take  notice, 

within    three    miles    of    the    General    Post  that    I    hereby    limit   my   defence  to    [de- 

Office,  London,  must  also  Le  entered  in  the  scribe    the  part  with   reasonable    certainty'], 

address-book  kept   at   tlie  master's  office  ;  with    the    appurtenances,    situate    in    the 

Reg.  Prac,  H.T.  1852,  No.  166;  ante,  843.  parish    of   ,    in    the    county    of    -, 

It  need  not  be  the  same  address  as  that  [and    now  in    the    possession    of  the   said 

mentioned  in  the  appearance.  C.  D.  or  in  my  possession,  and]  being  part 

{p)  A  notice  to  defend  for  part  only  may  only  of  the  property  mentioned  in  the  writ, 

be  added,  as   ante.  No.   193;  or  it  may  be  Dated,  &c.;"  or  such  notice  may  be  given 

given  subsequently  in  due  time  ;    see  post,  subsequently  in  due  time. 
No.  201.  {r)  Or  this  notice  may  be  added  to  the 

{q)    A  notice   to   defend   for   part  only  notice  of  appearance,  as  ante,  No.  193. 
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Chap.  XXX.    part  with  reasonable  certaintj/'],  with  tlie  appurtenances,  situate  in  the  parish  of 

Sect.  8.        ,  in  the  county  of ,  and  [now  in  the  possession  of  the  said  defendant], 

being  a  part  only  of  the  property  mentioned  in  the  writ. 

Dated  this day  of ,  18 — . 

Yours,  &c. 

To  Mr.  E.  F.,  the  plaintiff's  )  G.  H.  of ,  attorney  [or  agent] 

attorney  [or  agent].  )  for  the  defendant  [C.  D.]. 


201.  Notice  to  defend  for  part  only,  Iry  a  Landlord  or  other  Person  not  named  in 

in  the  Writ  {ante,  845). 

[Title  of  court  and  cause,  as  ante,  No.  184.] 

Take  notice,  that  O.  P.  has  appeared  in  this  action  [as  landlord  of  the  defendant 

C.  D.,  or  as  the  case  may  be'\,  by  leave  of  the  Honorable  Mr.  [Justice  or  Baron] 

,  and  that  the  said  O.  P.  hereby  limits  his  defence  to  [desci'ibe  the  part  with 

reasonable  certainty^  with  the  appurtenances,  situate  in  the  parish  of ,  in  the 

county  of ,  and  now  in  the  possession  of  the  said  [C.  D.  or  O.  P.]  and  being  a 

part  only  of  the  property  mentioned  in  the  writ. 

Dated  this day  of ,  18 — . 

Yours,  &c. 
To  Mr.  E.  F.,  the  plaintiff's  ^  N.  M.  of ,  attorney  for 

attorney  [or  agent].  J  the  above-named  of  O.  P. 


202.  Incipitur  of  a  Judgment  in  Ejectment. 

[At  the  top  of  the  paper  state  concisely  the  nature  of  the  judgment,  ex.  gr.:^ 

Judgment  in  ejectment  for  want  of  appearance  against . 

Judgment  in  ejectment  upon  a  verdict  against . 

Judgment  in  ejectment  by  confession  against . 

In  the  [Q.  B.,  C.  P.  or  Exch.]. 

The  [date  ofwriti  day  of ,  a.d.  18 — . 

[Venue  (s)]  ^      On  the  day  and  year  above  written  a  writ  of  our  lady  the  Queen 

to  wit.  S  issued  forth  of  this  court  in  these  words,  (that  is  to  say,)  Victoria, 
by  the  grace  of  God  [here  copy  the  writ  to  the  words  "and  to  eject  all  other  per- 
sons therefrom,"  inclusive  {t)]. 


203.  Judgment  in  Ejectment  where  no  Defendant  appears  (m)  {ante,  846). 

In  the  [Q.  B.,  C.  P.  or  Exch.]. 

The  [dale  of  the  writ"] day  of ,  a.d.  18 — . 

[Venue  {x)'\  \      On  the  day  and  year  above  written  a  writ  of  our  lady  the  Queen 
to  wit.      S  issued  forth  of  this  court  in  these  words,  (that  is  to  say,)  • 
Victoria,  by  the  grace  of  God  [here  copy  the  writ]  :  And  no  appearance  has  been 
Judgment  signed  entered  or  defence  made  to  the  said  writ :  Therefore  it  is  considered  that  the  said 

on  the day      [here  insert  the  names  of  the  persons  in  whom  title  is  alleged  in  the  writ]  do  recover 

~  possession  of  the  [land  or  tenements  or  property  or  premises]  iu  the  said  writ  men- 

tioned, with  the  appurtenances. 


of ,  18—. 


204.  Judgment  for  want 'of  Appearance  as  against  some  of  the  Defendants,  and 
Issue  as  to  the  others  ( y)  {ante,  846). 

[Commence  as  ante,  No.  203,  to  the  end  of  the  tcrit ;]  And  C.  D.  has,  on  the  — ;- 

day  of ,  A.D.  18 — ,  appeared  by his  attorney  [or  in  person]  to  the  said 

writ,  and  defended  for  the  whole  of  the  [land  or  tenements  or  property  or  premises] 

{s)  The  venue  is  local ;  Cole  Ejec.  135,  c.  76,  s.  177,  Schedule  A.,  No.  14 ;  see  Cole 

739  (a) ;   ante,  847.  Ejec.  739. 

(<)  This  is  sufficient  for  the  purpose  of  (a)  The  venue  is  local;  Cole  Ejec.  135, 

signing  judgment.     The  remainder  of  the  739(m);  ante,  847. 

entry  may  be  made  when  necessary  for  the  (ij)  This  form  is  given  in  Chitty's  Forms, 

purpose  of  evidence,  or  of  proceedings  in  553   (9th    ed.).     See  another   Form,  Cole 

error,  or  the  like.  Ejec.  740. 

{u)  This  form  is  given  by  15  &  16  Vict. 
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therein  mentioned;  and  no  appearance  had  been  entered  or  defence  made  to  the  Chap.  XXX. 

said  writ  by  the  said  [names  of  defendants  who  have  not  appeared^  ;  wherefore  the  Sect.  8. 

said  A.  B.  ought  to  recover  against  the  said  [names  of  defendants  who  have  not  

appeared  {zy]  possession  of  the  [land,  or  tenements,  or  property,  or  premises]  in  the  o"'^th"^°^  ^da"^*^ 

said  writ  mentioned;  but  let  all  further  proceedings  against  the  said  [names  of  de-  of ,  18— . 

fendants  who  have  not  appeared^  be  stayed  until  the  trial  and  determination  of  the 
issue  herein  between  the  said  A.  B.  and  the  said  C.  D. ;  and  to  try  that  issue  let  a 
jury  come,  &.c. 

205.  Judgment  for  Non-appearance  as  to  part,  and  Issue  as  to  the  Residue  (a) 

(ante,  846). 

[Commence  as  ante,  No.  203,  to  the  end  of  the  writ:']  And  C.  D.  has,  on  the- 


I  day  of ,  A.D.  18 — ,  appeared  by  his  attorney  [or  in  person]  to  the  said 

I  writ,  and  has  defended  for  a  part  of  the  land  [oi'  tenements,  or  premises,  or  property] 
in  the  writ  mentioned ;  that  is  to  say  [here  state  the  part]  ;  and  no  appearance  has 
been  entered  or  defence  made  to  the  said  writ,  except  as  to  the  said  part :  Therefore  Judgment  signed 
'.  it  is  considered  that  the  said  A.  B.  [the  claimanf]  do  recover  possession  of  the  land  °"  ^'^^  'YT  ^^^ 
[or  tenements,  or  premises,  or  property]  in  the  said  writ  mentioned,  except  the  said 
part,  with  the  appurtenances,  and  that  he  have  execution  thereof  forthwith ;  and  as 
to  thjB  rest  let  a  jury  come,  &c. 


206.  Issue  in  an  Ejectment  ichere  the  Defendant,  or  all  the  Defendants,  appear, 

and  defend  for  the  whole  (b). 

[Commence  as  ante.  No.  203,  to  the  end  of  the  wj-it:]  And  C.  D.  has,  on  the  ■ 


day  of A.D.  18 — ,  appeared  by  his  attorney  [or  in  person]  to  the  said 

writ,  and  defended  for  the  whole  of  the  land  [ar  tenements,  or  property,  or  premises] 
therein  mentioned  :  Therefore  let  a  jury  come,  &c. 


207.  Issue  in  Ejectment  where  there  are  Defences  by  several  Defendants  as  to 

different  Parts. 

[Commence  as  ante,  No.  203,  to  the  end  of  the  writ ;]  And  C.  D.  has,  on  the  ■ 


day  of ,  A.D.  18 — ,  appeared  by his  attorney  [or  in  person]  to  the  said 

•writ,  and  has  defended  for  part  of  the  land  [or  tenements,  ar  premises,  or  property] 
in  the  said  writ  mentioned ;  that  is  to  say  [here  state  the  part]  :  And  G.  H.,  I.  K. 

and  L.  M.  have,  on  the day  of ,  a.d.  18 — ,  appeared  by their  attorney 

[or  in  person]  to  the  said  writ,  and  have  defended  for  other  parts,  being  the  residue 
of  the  land  [or  tenements,  or  premises,  or  property]  in  the  said  writ  mentioned  ;  that 
is  to  say,  [here  state  the  part]  :  Therefore  let  a  jury  come,  &c. 


208.  Isstie  in  Ejectment  lohere  all  the  Defendants  appear,  but  limit  their  Defence 

as  to  part  only  (c) . 

[Commence  as  ante.  No.  203,  to  the  end  of  the  writ :]  And  C.  D.  has,  on  the 
day  of ,  A.D.  18 — ,  appeared  by his  attorney  [or  in  person]  to  the 


said  writ,  and  has  defended  for  a  part  of  the  land  [or  tenements,  or  premises,  or 
property]  in  the  said  writ  mentioned ;  that  is  to  say  [here  state  the  part],  and  no 
appearance  has  been  entered  or  defence  made  to  the  said  writ,  except  as  to  the  said 
part :  Therefore  it  is  considered  that  the  said  A.  B.  [the  claimant]  do  recover  pos-  judgment  sl^nied 

session  of  the  land  [or  tenements,  or  premises,  or  property]  in  the  said  writ  men-  on  the day 

tinned,  except  the  said  part,  with  the  appurtenances,  and  that  he  have  execution  '^^       >  is— . 
thereof  forthwith ;  and  as  to  the  rest  let  a  jury  come,  &c. 

(«)  If  they  have  not  been  served  with  the  "land  "  only  is  therein  mentioned, 
writ;  see  post,  No.  209.  (c)  This  form  is  given  by  15  &  16  Vict. 

(a)  This  form  is  given  by  15  &  16  Vict.  c.  76,   s.   177,  Sched.   A.,  No.    15,  except 

,  76,  s.  177,  Schedule  A.,  No.  15.  that  the  word  "  land"  only  is  therein  men- 

(6)  This  form  is  given  by  15  &  16  Vict.  tioned. 
.  76,  s.  178,  Sched.  A.,  No.  16,  except  that 
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Chap.  XXX.    209.  Tsstie  in  Ejectment  ngninst  some  of  the  Defendants  toho  defend  for  the  whole, 
Sect.  8.  and  the  Plaintiff' ahandons  all  further  Proceedings  against  other  Defendants 
■           who  have  not  been  served  ivith  the  Writ  (d). 

[As  in  No.  206,  to  the  end,  and  then  proceed  thus:"]  And  the  said  [naynes  of  the 
other  defendants]  not  having  been  served  with  the  said  writ,  and  not  having  ap- 
peared or  made  any  defence  to  the  same,  the  said [iiames  of  claimants']  abau- 

don  all  further  proceedings  against  [them]. 


210.  Issue  in  Ejectment  where  the  Defendants  appear,  and  also  their  Landlord 

{ante,  844). 

[Commence  as  ante,  No.  203,  to  the  end  of  the  vrritf]  And  C.  D.,  I.  K.  and 

L.  M.  have,  on  the day  of ,  in  the  year  aforesaid  [or  in  the  year  of  our 

Lord  18 — ]  appeared  by  their  attorney  [or  in  person]  to  the  said  writ,  and 

defended  for  the  whole  of  the  [land,  or  tenements,  or  premises,  or  property]  therein 

mentioned  :  and  O.  P.  has  also,  on  the day  of ,  a,  d.  18 — ,  by  leave  of  the 

Hon.  Sir ,  knight  [one  of  the  judges  or  barons  of  this  court,  or  one  of  her  Ma- 
jesty's justices  of  the  Court  of  Queen's  Bench  or  Common  Pleas,  or  one  of  the 

barons  of  her  Majesty's   Exchequer,  as  the  case  may  be],  appeared  by his 

attornej^  [or  in  person]  to  the  said  writ,  and  defended  as  landlord  of  the  said  C.  D., 
I.  K.  and  L.  M.  for  the  wliole  of  the  [land  or  tenements,  or  premises,  or  property] 
therein  mentioned :  Therefore  let  a  jury  come,  &c. 


on  the day 

of ,  18 


211.  Issue  in  Ejectment  tchere  the  Landlord  only  appears,  and  the  Defendants 
named  in  the  Writ  suffer  Judgment  by  Default, 

[Commence  as  ante.  No.  20.3,  to  the  end  of  the  writ :]  And  no  appearance  has 

been  entered  or  defence  made  to  the  said  writ  by  the  said  [names  of  defendants  ivho 

Judgment  signed   have  not  appeared]  :  Therefore  it  is  considered  that  the  said  [names  of  claimants]  do 

recover  possession  of  the  said  [land,  or  tenements,  or  property,  or  premises]  in  the 

said  writ  mentioned,  with  the  appurtenances,  against  the  said  [jiames  oj' defendants 

who  have  not  appeared]  :  And  [na7ne  of  landlord]  has  on  the day  of , 

A.  D.  18 — ,  by  leave  of  the  Hon.  Sir  ,  knight  [one  of  the  judges  or  barons  of 

this  court,  or  one  of  her  Majesty's  justices  of  the  Court  of  Queen's  Bench  or  Com- 
mon Pleas,  or  one  of  the  barons  of  her  Majesty's  Exchequer,  as  the  case  may  be], 
appeared  by his  attorney  [or  in  person]  to  the  said  writ  and  defended  as  land- 
lord of  the  said  [defendants  named  in  the  writ,  or  some  of  them,  as  the  case  may 
he]  for  the  whole  (e)  of  the  [land,  or  tenements,  or  premises,  or  property]  therein 
mentioned  :  Therefore  let  all  further  proceedings  against  the  said  [names  of  defend- 
ants ivho  have  not  appeared]  be  stayed  until  the  trial  and  determination  of  the  issue 
herein  between  the  said  [claimants]  and  the  said  [landlord] :  And  to  try  that  issue 
let  a  jury  come,  &c. 


212.  Postea  in  Ejectment  on  a  Terdictfor  the  Claimant  {f)  {ante,  861). 

Afterwards,  on  the day  of ,  a.d.  18 — ,  before and ,  justices 

of  our  lady  the  Queen  assigned  to  take  the  assizes  in  and  for  the  within  county, 
come  the  parties  within  mentioned  ;  and  a  jury  of  the  said  county  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon  their  oath  say.  That  A.  B. 

[the claimant]  within  mentioned,  on  the day  of ,  a.d.  18 — ,  was  and  still 

is  entitled  to  the  possession  of(^)  the  [land]  within  mentioned,  as  in  the  writ 
alleged  :    Therefore,  &c, 

213.  Postea  for  Landlord  with  Damages  assessed  for  Mesne  Profits  {ante,  756, 

826,  857). 

[As  ante.  No.  212,  to  the  end,  but  omit  the  words  '^therefore,  ^c."  and  proceed 
thus :]  And  it  appearing  in  evidence  to  the  jurors  aforesaid,  that  this  action  was 
brought  by  and  at  the  suit  of  the  said  A.  B.,  as  landlord  of  the  said  [land,  or  teue- 

{d)  See  Chitty's  Forms,  553  (9th  ed.);  see  Cole  Ejec.  777-779. 

Cole  Ejec.  743.  (g)  If  part  only  find  accordingly,  and 

(e)   If  for  part  only,  see   No.  207.  for  the  defendant  as  to  the  residue;  ante, 

(/)  This  is  form  No.  17  in  the  schedule  861  {t)  ;  see  No.  217. 

to  15  &  16  Vict,  c.  76.     For  other  forms 
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ments],  with  the  appurtenances,  against  the  said  C.  D.  as  his  tenant  thereof,  under    Chap.  XXX. 

a  lease  [or  agreement]  in  writing  [for  a  term  of  years  which  expired  on  the Sect.  8. 

day  of ,  A.  D.  18 — ,  or  from  year  to  year,  which  tenancy  was  determined  on  ~ 

the day  of ,  a.d.  18 — ,  by  a  regular  notice  to  quit]  ;  And  that  the  said 

attorney  in  this  action  of  and  for  the  said  C.  D.  hath  been  served  with  due  notice  of 
trial  in  this  action  ;  the  jury  aforesaid,  upon  their  oath  aforesaid,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  find  and  assess  the  damages  of  the  said 
A.  B.  for  the  mesne  profits  of  the  said  [land  or  tenemeuts],  with  the  appurtenances, 
from  the  said day  of ,  a.d.  18 — ,  being  the  day  of  the  [expiration  ar  deter- 
mination] of  the  said  C.  D.'s  interest  in  the  said  [land  or  tenements]  with  the  ap- 
purtenances, down  to  the  time  of  giving  their  verdict  in  this  action  \_or  down  to  the 

day  of ,  A.D.  18 — ,  when  the  said  C.  D.  quitted  and  delivered  up  the 

possession  of  the  said  [land  or  tenements],  with  the  appurtenances,  to  the  said  A.  B.] 
at  the  sum  of  £ over  and  above  his  costs  of  suit :  Therefore,  &c. 


214.  Postea  where  the  Plaintiff's  Title  expired  after  the  TFri?  was  served 

{ante,  852(772)  ). 

[Commence  as  ante,  No.  212:]  Upon  their  oath  say,  that  A.  B.  [the  claimanf] 

within  mentioned,   on  the   [day  nam'' d  in  the  icrit]  day  of ,   a.d.  18 — , 

and  from  thence  until  and  at  the  bringing  of  this  action  and  the  service  of  the  writ 
within  mentioned  was  entitled  to  the  possession  of  the  [land]  within  mentioned,  as 
in  the  said  writ  alleged  ;  but  that  the  said  title  of  the  said  A.  B.  expired  after  such 
service  and  before  this  day;  and  that  the  said  A.  B.  is  not  now  entitled  to  the  pos- 
session of  the  said  [land]  or  any  part  thereof:  Therefore,  &c. 


215.  Postea  on  a  Xonsuit  {ante,  861). 

[Commence  as  ante,  No.  212  :]  And  a  jury  of  the  said  [county  or  city]  being 
sworn  to  try  the  matters  in  question  between  the  parties  within  mentioned,  the  said 
A.  B.  [the  claimanf],  although  solemnly  called,  comes  not,  nor  does  he  further 
prosecute  his  suit  in  this  behalf  against  the  said  [defendants'  names]  :  Therefore,  &c. 


216.  The  like,  where  Plaintiff  nonsuited  after  Evidence  given. 
[Commence  as  ante,  No.  212,  to  the  words  "upon  their  oath  say,"  hut  omit 
those  words  and  proceed  thus ;]  After  evidence  being  given  to  them,  thereupon 
•withdrew  from  the  bar  here  to  consider  of  the  verdict  to  be  by  them  given  upon  the 
premises ;  and  after  they  had  considered  thereof,  and  agreed  among  themselves, 
they  returned  to  the  bar  here  to  give  their  verdict  in  this  behalf:  Whereupon  the 
said  A.  B.  [the  claimant]  being  solemnly  called,  comes  not,  nor  does  he  further  pro- 
secute his  suit  in  this  behalf  against  the  said  [defendants'  names]  :  Therefore,  &c. 


217.  Postea  on  a  Verdict  for  the  Defendant  {ante,  861). 

[Commence  as  ante,  No.  212  :]  Upon  their  oath  say,  that  [riaines  of  all  the  claim- 
ants'] within  mentioned,  or  any  or  either  of  them,  were  not  nor  was  [if  only  one 
claimant,  say,  "was  not"]  on  the  said day  of ,  18 — ,  entitled  to  the  pos- 
session of  the  said  [land,  or  tenements,  or  premises,  or  property]  within  mentioned,  or 
any  part  thereof,  as  in  the  said  writ  alleged  :  Therefore,  &c. 


For  other  Forms  in  Ejectment,  see  the  Appendix  to  Cole  on  Ejectment. 
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Chap.  XXX.    Sect.  9. — Forms  in  Actions  for  the  recovery  of  Small  Tenements  in  the 
Sect.  9.  County  Courts. 

218.  Summons  to  a  Tenant  or  other  Person  holding  over  (ante,  866). 

No.  of  plaint. 

In  the  county  court  of ,  at . 

(Seal.) 

Between  A.  B.  plaintiff. 

[address], 

\description\ 

and 
C.  D.  defendant. 

\address'], 
[description'] . 

You  are  hereby  summoned  to  appear  at  a  county  court  to  be  holden  at on 

the day  of  ,  IB — ,  at  the  hour  of in   the noon,  to  answer  the 

plaintiff,  wherefore  you  neglect  or  refuse  to  deliver  up  to  him  possession  of  a  certain 
[messuage  with  appurtenances  or  part  of  a  house,  Sfc,  or  as  the  case  may  l)e], 

situate  at . 

And  take  notice,  that  the  plaintiff  claims  of  you  for  rent  [or  mesne  profits]  [or 

for  rent  and  mesne  profits]  the  sum  of  £ for  a  period  from  the  day  of 

,  18 — ,  to  the day  of ,  18 — . 

And  further  take  notice,  if  you  do  not  appear  at  the  said  court,  and  show  cause 
why  you  do  not  deliver  up  possession  as  aforesaid,  the  judge  of  the  said  court  may 
order  that  possession  of  the  said  premises  be  given  by  you  to  the  plaintiff  forthwith, 
or  on  or  before  such  day  as  the  judge  shall  name,  and  that,  if  such  order  be  made 
and  be  not  obeyed,  a  warrant  may  issue  to  give  possession  to  the  plaintiff". 

Dated  the day  of ,  18 — . 

To  the  defendant.  I.  K., 

Registrar  of  the  court. 
£    s.    d. 

Costs  of  this  summons :       : 

Claim  for :       : 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from  ten  till 
four,  except  on  [here  insert  the  day  on  which  the  office  will  be  closed],  when  the 
office  will  be  closed  at  one. 

On  Back. 
Take  notice. — If  the  plaintiff  in  this  action  be  not  your  immediate  landlord, 
-  YOU  MUST,  upon  your  being  served  with  this  summons,  or  if  this  summons  shall 
come  to  your  knowledge,  forthwith  give  notice  thereof  to  your  immediate 
LANDLORD,  and  if  you  do  not  give  such  notice  you  will  be  liable,  under  sect.  53 
of  19  &  20  Vict.  c.  108,  to  forfeit  to  your  immediate  landlord  three  years'  rack 
RENT  of  the  premises  held  by  you  of  him  in  respect  of  which  the  summons  shall 
have  issued  {g). 

219.  Summons  under  Sect.  52  of  19  ^  20  Vict.  c.  108,  for  Non-payment  of  Rent 

(ante,  874). 

[Title  of  court  and  cause,  as  ante.  No.  218.] 

You  are  hereby  summoned  to  appear  at  a  court  to  be  holden  at on  the  

day  of ,  18 — ,  at  the  hour  of in  the noon,  to  answer  the  plaintiff  wliy 

possession  of  a  certain situate  at should  not  be  given  up  to  the  plaintiff, 

by  reason  of  the  rent  payable  in  respect  thereof  by  you  being  half  a  year  in  arrear, 
and  the  plaintiff  having  right  by  law  to  re-enter  for  the  non-payment  thereof.  If 
you  shall  pay  to  the  registrar  the  rent  in  arrear  and  the  costs  of  this  action,  as  stated 
at  the  foot  of  ihe  summons,  five  clear  days  before  the  day  you  are  required  to  appear 
to  this  summons,  this  action  will  cease. 

And  take  notice,  that  if  you  do  not  pay  such  rent  in  arrear  and  costs,  or  appear 
at  the  said  court  and  show  cause  why  possession  of  the  said  should  not  be  re- 
covered against  you,  you  may  be  ordered  by  the  court  to  give  possession  of  such 

(g)  See  ante,  879  (s), 
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premises  to  the  plaintiff,  and  that  if  such  order  be  not  obeyed  a  warrant  may  issue    Chap.  XXX. 
to  ^ive  possession  to  the  plaintiff.  Sect.  9. 

Dated  this day  of ,  18 — . 

I.  K. 
Registrar  of  the  court. 
£     s.    d. 
Costs  of  this  summons :       : 

Hours  of  attendance,  [&c.  as  in  No.  218]. 

On  Back. 
Take  notice  [as  in  No.  218]. 


220.  Summons  to  Witnesses,  as  ante,  No.  111. 


221.  Notice  to  produce,  as  ante,  No.  112. 


'222.  Notice  to  admit,  as  ante,  No.  113. 

223.  Notice  desiring  an  Inspection  of  Documents,  as  ante,  No.  114. 
224.  Appointment  to  inspect,  as  ante,  No.  115. 

225.  Order  for  Recovery  of  Tenement  {ante,  873,  877). 
No. 

In  the  county  court  of ,  at . 

(Seal.) 

Between  A.  B.  plaintiff, 
and 
C.  D.  defendant. 
Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  ordered  that  the 

defendant  do  give  to  the  plaintiff  possession  of  a  certain  [or  messuage  or  part 

of  a  certain  house  with  appurtenances  or  as  the  case  may  Z»e]  situated  at forth- 
with \^or  on  the day  of ]  :  And  it  is  adjudged  that  the  plaintiff  do  recover 

against  the  defendant  the  sum  of  £ for  rent  {or  mesne  profits],  [or  for  rent  and 

mesne  profits],  and  £ costs.     And  it  is  ordered,  that  the  defendant  do  pay  to 

the  registrar  of  the  court  the  sum  [or  sums]  above  mentioned  on  or  before  the 

day  of ,  18—. 

Given  under  the  seal  of  the  court  this day  of ,  18 — . 

By  the  Court, 
I.  K. 
To  the  defendant.  Registrar  of  the  court. 

Take  notice,  that  if  you  do  not  give  such  possession  a  warrant  may  issue  re- 
quiring the  bailiff  of  the  court  to  give  possession  of  the  said to  the  plaintiff, 

and  to  levy  the  sum  above  mentioned  together  with  further  costs. 
Hours  of  attendance  [as  ante.  No.  218]. 


226.  Wat^ant  for  giving  Possession  of  Tenement  {ante,  874,  878,  879). 

No.  of  plaint  — . 
No.  of  warrant  — . 

In  the  county  court  of ,  at . 

(Seal.) 

Between  A.  B.  plaintiff, 
and 
C.  D.  defendant. 

Whereas  at  a  court  holden  at on  the day  of 18 — ,  it  M'as  ordered 

by  the  court,  that  the  defendant  should  give  the  plaintiff  possession  of  a  certain 
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Chap.  XXX.     [as  in  summons'},  situate  at [and  that  the  plaintiff  should  recover  against  de- 

Sect.  9.       Jendanf}  the  sura  of  £ for  rent  [or  mesne  profits],  [or  rent  and  mesne  profits] 

and  costs: 

And  whereas  the  defendant  has  not  obeyed  the  said  order :  These  are  therefore 
to  authorize  and  require  you  to  fortliwith  give  possession  of  the  said  hereinbefore- 
mentioned  premises  to  the  phiintiff :  And  these  are  therefore  further  to  require  and 
order  you  forthwith  to  make  and  levy  by  distress  and  sale  of  the  goods  and  chattels 
of  the  defendant,  wheresoever  they  may  be  found  within  the  district  of  this  court 
(excepting  the  wearing  apparel  and  bedding  of  the  defendant  or  his  family  and  the 
tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  said  sura 
and  the  costs  of  this  warrant  and  execution,  and  also  to  seize  and  take  any  money  or 
bank  notes  (whether  of  the  Bank  of  England  or  any  other  bank),  and  any  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  specialties  or  securities  for  money  of  the 
defendant,  which  may  be  there  found,  or  such  part  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  this  execution  and  the  costs  of  making  and  executing  the  same, 
and  to  pay  the  amount  so  levied  to  the  registrar  of  this  court,  and  make  return  of 
what  you  have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court  this day  of ,  18 — . 

By  the  court, 
I.  K. 


To  the  high  bailiff  of  the  said  court. 


Rent  [or  mesne  profits],  [or  rent 
and  mesne  profits]    .... 

Costs 

Poundage  for  issuing  this  warrant 

Total  amount  to  be  levied  - 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of  five  days  next 
following  the  day  on  which  they  were  seized,  unless  they  be  of  a  perishable  nature, 
or  at  the  request  of  the  defendant. 


Registrar  of  the  court. 


d. 


19  &  20  Vict. 
c.  108,  s.  46. 


Application  was  made  to  the  registrar  for  this  warrant  at minutes  past  the 

hour  of in  the noon  of  the day  of ,  18 — . 


M. 


f 
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ABANDONMENT  of  distress,  396,  397. 

ABBREVIATIONS  of  references  to  cases,  &c. 
See  List  and  explanation  of  such  abbreviations  at 
the  end  of  the  Table  of  Cases. 

ABROAD.     Goods  wrongfully  taken  abroad  can- 
not be  replevied,  IQ'i:. 

ACCEPTANCE  OF  RENT. 

By  a  remainderman — when  a  confirmation  of 

an  invalid  lease  under  a  power,  158,  94-2. 
When  a  waiver  of  a  forfeiture,  283 — 286. 

of  a  notice  to  quit,  306. 

of  double  rent,  558. 

ACCIDENTAL  FIRE.    5'ee  post,  Fire. 

ACCORD  AND   SATISFACTION,  plea  of  (in 
covenant),  651. 

ACCUSTOMED  RENT  in  leases  under  powers, 
331. 

ACKNOWLEDGMENT  of  title  to  bar  the  Sta- 
tute of  Limitations  (form),  1003. 

ACT  OF  PARLIAMENT,  discharge  of  covenants 
by,  115. 

ACTIONS,     See  post,    Declarations,   Pleas, 
AND  Forms. 
Covenant,  632. 
Debt  for  rent,  65Q. 
Use  and  occupation,  663. 
Assumpsit  (special),  718. 
Case,  trespass,  trover  and  detinue,  727. 

By  occupier,  id. 

By  reversioner,  730. 
For  nuisances,  733. 

waste,  736. 

not  repairing  fences,  737. 

not  removing  tithes,  738. 

illegal  distresses,  739. 

excessive  distresses,  748,  753. 

irregular  distresses,  750,  753. 

mesne  profits,  756. 

slander  of  title,  757. 
Replevin,  758. 
Ejectment,  820. 

For  recovery  of  small  tenements  in  the  county 
courts,  865. 

not  granting,  or  not  taking  a  lease,  895  (a), 
896(p),  903(;)). 

not  giving  possession,  719,  896,  897. 

ADHESIVE  STAMP. 
On  agreements,  956. 
How  cancelled,  id. 


ADHESIVE  ST XMV—confimied. 

On  lease  of  a  furnished  house,  959. 

How  cancelled,  id. 
May  be  affixed  and  cancelled  by  officer  of  in- 
land revenue  in  certain  cases,  id. 
Caution  against,  956  (i),  959  {p). 

ADMINISTRATORS.      See    post,   Executors 
AND  Administrators. 
Leases  by,  48. 
What  property  goes  to,  226. 
Effect  of  letters  of  administration,  227. 
Assent  of  administrator,  225,  228. 
Rights  of,  228. 
Liabilities  of,  229—235. 
Actions  by,  for  use  and  occupation,  670, 
Form  of  declaration,  1010. 

ADMIRALTY. 
Leases  by,  16. 
Notice  to  sheriff  of  rent  due  when  tenants' 

goods   taken   under  Admiralty  execution 

(24  Vict.  c.  10,  s.  16),  428. 

ADMISSIONS    of    contents   of    written   instru- 
ments. 

When  evidence,  702. 
See  post.  Notice  to  admit. 

ADVOWSONS,  Leases  of,  71. 

AFFIDAVIT  (Forms). 

By  one  deponent  (with  notes),  1004. 
By  two  or  more  deponents,  1005. 
Form  of  jurat,  1004,  1005. 

No  erasures,  &c.,  1005  (s). 
Exhibits,  how  marked,  1004  (z). 
Of  justification— by  sureties  in  replevin,  773. 

Form,  1029. 
For  certiorari  to  remove  a  replevin  from  a 

county  court  into  a  superior  court,  1047. 
Of  service  of  a  writ  of  ejectment  on  the  de- 
fendant personally,  1052. 

The  like,  on  defendant's  wife,  id. 
The  like,  on  defendant's  servant  or  some 
member  of  his  family,  id. 

AGENTS, 

Leases  by,  57. 

How  executed,  58. 

How  authorized,  57. 

Subsequent  ratification,  id. 
See  post.  Ratification,  Revocation 
OF  Authority. 
Leases  to,  69,  928. 
Distresses  by,  376. 
Notice  to  quit  given  by,  294,  304. 
How  he  should  sign  a  contract,  58. 
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AGENTS — continued. 

lmi)lied  warranty  as  to  his  authority,  58. 

When  agent  personally  liable,  id. 

Parol  evidence  admissible,  not  to  exonerate 
agent,  but  only  to  change  or  benefit  prin- 
cipal, id. 

Misrepresentations  by,  id. 

Action  for  deceit  by,  id. 

House  agents  must  be  licensed,  59. 
Exceptions,  60. 

Name  of  lessor  or  his  agent  must  be  men- 
tioned in  a  contract  for  a  lease,  900  (t). 
Also  name  of  lessee  or  his  agent,  900  (n). 

When  goods  in  the  hands  of  a  factor  or  agent 
are  exempt  from  a  distress  for  rent  due 
from  him,  385. 

AGREEMENT, 

For  a  lease,  143. 

Forms,  967—973. 
Stamp,  955. 
When  a  lease  or  an  agreement  only,  143,  718. 
Effect  of  entry  and  payment  of  rent  under  a 

mere  agreement  for  a  lease,  145. 
Maybe  used  as  evidence  of  amount  of  rent,  in 

an  action  for  use  and  occupation,  702. 
Specific  performance  of,  894. 
What  writing  is  sufficient  to  satisfy  the  Sta- 
tute of  Frauds,  899. 
I  nsufficient  writing  with  part  performance,  903. 
Complete  agreement  necessary  to  support  an 
action  for  not  granting  or  not  accepting  a 
lease,  719,  903  (s). 
Will  not  support  an  action  for  not  giving  pos- 
session, unless  it  amounts  to  an  actual  de- 
mise, 719,  896. 
Actions   on   implied  tenancies  under  agree- 
ments, 719,  720. 
No  implied  contract  for  title  by  intended  les- 
sor, 116  (h),  240. 

Nor  on  sale  of  a  mere  agreement  for  a 

lease  240  (z). 
Otherwise  on  sale  of  an  existing  lease,  in 
the  absence  of  an  express  stipulation  to 
the  contrary,  240. 
Rescinding,  723. 
How  to  declare  on,  725. 

AGRICULTURAL  LEASE. 

A  neat  concise  form,  983. 
Other  forms  referred  to,  988. 

ALIENS,  leases  to,  64. 

ALLOTMENTS  (on  inclosure  of  commons),  594, 

ALTERATIONS. 

Indorsed  on  a  lease  before  the  execution 
thereof,  126. 

Should  be  marked  with  initials  or  men- 
tioned in  attestation,  id. 
After  execution,  id. 
Effect  of,  on  the  stamp,  128. 

AMENDMENT. 

Of  variances,  658. 

Of  avowries,  &c.,  789. 

In  county  courts,  879. 

Suit  to  correct  an  erroneous  lease,  &c.,  926. 

AMENDS. 

Tender  of,  before  action  for  a  wrongful  dis- 
tress,  747,  755. 


AMENDS— continued. 

If  refused,  the  money  need  not  be  paid  into 

court,  755. 
May  be  proved  under  not  guilty  (by  statute) 

756  (k). 
Plea  of,  in  bar  to  an  avowry  or  cognizance  for 

damage  feasant,  806. 
Forms,  1044. 

ANCIENT  RENTS,  effect  of  apportionment  of 
25. 

ANIMALS. 

Ferae  naturae,  not  distrainable,  383. 
Cattle,  beasts  of  the  plough  and  sheep,  381. 
Sheep  of  under-tenant,  when  privileged  from 

distress,  382. 
Cattle  agisting  may  be  distrained,  id. 
Cattle  trespassing  through  defect  of  fences, 

383. 
Distress  on  commons,  id. 
Food  and  water  to  be  supplied  to  animals  im- 
pounded, 406. 

Power  to  third  persons  to  supply  same, 

407. 
Expenses  of,  how  recovered,  id. 

ANNUITIES. 

Leases  of,  75. 

Value  of,  for  a  single  life,  249. 

for  99  years  or  less,  250. 
Distresses  for,  370. 

ANY  EVIDENCE  to  go  to  the  jury,  a  question 
of  law,  858. 

APARTMENTS.     See  post,  Lodgings. 
Unfurnished,  172. 
Furnished,  id. 

Form  of  agreement  for,  970. 
Notice  to  quit,  174,  290,  291,  303. 

Forms  (two),  999. 
In  weekly  tenancies,  303. 
Distress  for  rent,  359. 

APPEAL. 

In  replevin,  from  decision  of  a  county  court, 
where  the  amount  of  rent  or  damage  ex- 
ceeds 20/...  784. 

From  refusal  of  a  judge  to  grant  a  certiorari 
to  remove  a  replevin  from  county  court 
into  a  superior  court,  814,  880. 

From  decision  of  a  county  court,  in  an  action 
for  recovery  of  small  tenements,  880. 

From  decision  of  justices  as  to  deserted  pre- 
mises, 885. 

APPEARANCE. 

In  ejectment,  by  defendants  named  in  the 
writ,  841. 

Forms,  1054. 
By  persons  not  named  in  the  writ,  841. 

Forms,  1054,  1055. 
When  and  how  entered,  843. 
In  person,  id. 
Address  for  service,  id. 

Subsequent  employment  of  an  attorney,  and 
notice  thereof,  844. 

Form,  1055. 
By  landlord,  844. 

Forms,  1054,  1055. 
Defences  as  landlord,  844. 
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APPEARANCE— coH/i««e<f. 

Notice  of  appearance,  845. 

Form,  1055. 
At  the  trial  of  an  ejectment,  849. 
On  removal  of  a  replevin  by  certiorari,  815. 
Notice   thereof  and   demand   of  declaration, 
1049. 

APPENDANT  (common),  588. 

APPOINTMENT. 

Of  new  trustees,  and  assignment  of  leaseholds, 
&c.  to  them  and  continuing  trustees  (in  one 
deed),  195. 

To  inspect  documents  pursuant  to  notice  (in 
county  court),  1034. 

APPORTIONMENT  of  rent,  346. 

When  it  takes  place  by  act  of  law,  id. 
On  alienation  of  part  by  the  lessor,  id. 
by  the  lessee,  id. 
On  a  surrender  of  part,  id. 
On  an  eviction  from  part,  id. 
Where  realty  and  personalty  are  let  together, 

348. 
Where  lessee  is  evicted  in  the  middle  of  a 

quarter,  id. 
Where  land  is  lost  by  overflowing  of  the  sea, 

id. 
Under  11  Geo.  2,  c.  19,  s.  15.. id. 
Under  4  &  5  Will.  4,  c.  22,  ss.  1,  2,  3.. 350. 

How  made,  352. 
Under  22  &  23  Vict.  c.  35,  s.  3 . .  195. 
Under  39  &  40  Geo.  3,  c.  41  (ancient  rents), 

25. 

APPRAISEMENT. 

On  a  distress  for  rent,  412. 

By  and  before  whom  appraisers  to  be  sworn, 

id. 
Appraiser's  oath  and   memorandum  thereof, 
id.  413. 

Form,  1026. 
Act  of  appraisement,  413. 
Form,  1027. 
Stamp,  413. 
Action  for  selling  goods  under  a  distress,  with- 
out a  previous  appraisement,  751. 
Form  of  declaration,  1018. 
See  post,  Valuations. 

APPROVEMENT  (of  common),  592. 

APPURTENANCES,  meaning  of,  89. 

APPURTENANT  (common),  588. 

ARCHBISHOPS.      See    post,    Ecclesiastical 
Corporations. 
Leases  by,  IS. 

ARREARS  of  rent. 

Go  to  executors,  226,  670. 
May  be  recovered  in  debt  against  executors 
or  administrators,  659. 

ARSON,  931. 

ASSENT  of  executors  to  a  bequest,  225. 

ASSESSED  taxes,  449. 


ASSIGNEES   of  bankrupts.     See    post.   Bank- 
ruptcy. 

Leases  by,  48. 

Leases  to,  69. 

Cannot  be  lessees  of  bankrupt's  property,  id. 

Election  by  them  to  take  or  reject  a  lease, 

213—216,917. 
Liability  after  election  to  take,  215. 

How  determined,  216, 
Use  and  occupation  against,  684. 
Specific  performance  at  their  suit,  917. 

ASSIGNMENT  OF  REVERSION,  193,  195. 
By  way  of  mortgage,  196. 
Actions  by  assignee  of  reversion — covenant, 
639. 

Debt  for  rent,  657. 
Use  and  occupation,  670,  689,  693. 
See  post,  Reversioner. 

ASSIGNMENT  OF  TERM,  193,  196. 
Forms,  992—994. 
Stamp,  963. 

What  amounts  to,  2,  196. 
Nature  and  description  of,  193. 
Distinction    between  an    assignment  and  an 

underlease,  197,  204. 
How  made,  194. 

By  what  words,  198. 
Forms  by  indorsement.  992. 
Not  by  indorsement,  994. 
29  Car.  2,  c.  3,  ss.  3,  4..  194. 
22  &  23  Vict.  c.  35,  s.  21,  id. 
What  are  proper  covenants  in  an  assignment, 

198. 
General  liability  of  lessee  and  assignee,  104, 

199,637. 
On  what  covenants  in  a  lease  the  assignee  is 

liable,  199,  637. 
When  bound  although  not  mentioned,   106, 

109. 
When  not  bound  although  mentioned,  106. 
"  Assigns"  should  generally  be  mentioned,  id. 
Liability  for  breaches  whilst  assignee,  638. 
Possession  of  assignee,  id. 
Use  and  occupation  against,  683. 
Assignment  of  part  only  of  the  land,  202. 
Rights  of  assigns  generally,  id. 
For  benefit  of  creditors,  203. 
Liability  of  mortgagees   under  assignments, 
202. 
of  lessee  after  an  assignment,  353. 
of  assignee,  after  an  assignment  over, 
653. 
Assignment  to  defendant,  how  proved,  706,  855. 
Covenant  not  to  assign  or  underlet  without 

licence,  525,  967,  978. 
Licence  to  assign  (Form),  994,  995. 

ASSIGNMENT    FOR    BENEFIT    OF    CRE- 
DITORS, 203. 

When  an  act  of  bankruptcy,  id. 

Trustees  may  elect  to  accept  or  disclaim  a 

lease,  204. 
What  property  passes  by  general  words  in 
such  assignment,  id. 

ASSIGNS,  meaning  of,  193,  637. 

ASSUMPSIT  (action  of),  718. 

On  contracts  within  the  Statute  of  Frauds,  id. 
On  an  agreement  for  a  lease,  id. 
For  not  granting  or  not  taking  a  lease,  895  (a), 
896  (p),  90S  {p). 
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ASSUMPSIT  (action  oi)— continued. 

For  not  giving  possession,  719,  896,  897. 
On  implied  tenancies,  719. 
For  not  repairing,  or  not  cultivating,  as  agreed, 
720. 
breaches  of  husbandry,  id. 
money  paid  on  a  distress,  721. 

When  action  for  money  had  and  re- 
ceived not  maintainable,  id. 
money  paid,  722. 
other  things,  723. 
Pleadings,  725. 

When  the  plaintiff's  title  must  be  stated,  id. 
What  pleas  may  be  pleaded  generally,  id. 
Damages  recoverable,  726. 

ATTAINTED  PERSONS. 

Leases  by,  47. 
Leases  to,  64. 

ATTESTATION. 

Of  a  lease,  &c.,  126,  132. 

Form,  975. 
Where  there  are  alterations,  126. 
Under  a  power,  157. 
Defects  in,  how  cured,  158. 

ATTESTING  WITNESS  (17  &  18  Vict.  c.  125, 
s.  26),  852. 

ATTORNMENT,  206. 

Statutes  relating  to,  id. 

No  stamp  necessary,  unless  the  writing  amounts 

to  sometning  more  than  an  attornment,  207. 
Efi'ect  of,  as  an  estoppel,  id. 
What  amounts  to,  208. 
To  a  prior  mortgagee  by  compulsion,  710. 
Form  of  attornment  to  a  receiver,  1002. 
Effect  of  attornment  to  a  receiver  in  chancery, 

51. 

AUCTION,  sales  by,  238. 

Within  the  Statute  of  Frauds,  id. 
"  Without  reserve,"  id. 

Action  not  maintainable  by  auctioneer,  for 
use  and  occupation,  678. 

AUTRE  VIE.     Leases  by  tenant  pur  autre  vie,  8. 
Distresses  by,  371. 

Production  of  cestui  que  vie  (how  com- 
pelled), 8. 

AVOWRIES  AND  COGNIZANCES,  751,  791 

— 797._ 

Distinction  between  them,  791. 

Forms,  1038—1040.     See  post,  Forms  (6). 

AWAY-GOING  CROP,  565. 

Declaration  by  out-going  tenant  against  in- 
coming tenant  or  landlord  for  cultivations, 
growing  crops,  &c.,  1012. 

BAILIFF,  leases  by,  60. 

Distress  warrant  to,  393.     See  post.  Brokers. 

Form,  1024. 
His  authority  may  be  traversed  (in  replevin), 
794,  802. 
Form,  1041. 
His  authority  should  not  be  involved  in   a 

general  traverse,  802. 
Subsequent  ratification  equivalent  to  a  prior 

command,  id. 
Liability  of  landlord  for  irregular  acts  of,  393, 
Not  for  unauthorized  illegal  acts,  id. 


BANKRUPTCY. 

Effect  of,  on  leases,  212, 

Election  by  assignees  to  take  or  reject  a  lease, 

213—216. 
Liability  of  assignees  after  election  to  take, 
215. 
of  bankrupt,  216. 

How  determined,  id. 
Proviso  for  cesser  of  lease  on  bankruptcy  of 

lessee,  id. 
Trust  estates  remain  in  the  bankrupt,  217. 
Not  where  he  has  any  beneficial  interest, 
id. 
Distress  for  rent  after  bankruptcy  of  tenant, 
374. 

12  &  13  Vict  c.  106,  s.  129,  id. 
Effect  of  landlord's  neglect  to  distrain,  375. 
Actions  by  bankrupts  for  use  and  occupation, 

674. 
Actions  against  bankrupts  for  use  and  occupa- 
tion, 6S5. 
Plea  of  bankruptcy  of  lessee  ( in  covenant),  652. 

(in  action  for  use 

and  occupation),  699. 

Delivery  up  of  lease  within  fourteen  days,  700. 

BATHS  AND  WASHHOUSES,  leases  for,  67. 

BEASTS  of  the  plough. 

Distress  of,  when  illegal,  381. 

Action  for,  744. 

Form  of  declaration,  1017, 

BEDFORD  LEVEL,  registry  of  deeds  in,  135. 

BEER,  covenant  to  purchase  from  lessor,  537. 

BENEFICIAL  OCCUPATION,  unnecessary  to 
render  tenant  liable  for  the  rent,  712,  714. 

BEST  RENT  in  leases  under  powers,  331. 

BILL  OR  NOTE  taken  for  rent,  effect  of,  360. 

BISHOPS.     See  post.  Ecclesiastical  Corpo- 
rations. 

Leases  by,  18. 

BOILERY  of  salt,  includes  the  land,  88. 

BOND. 

Form  of,  1030. 

A  covenant  with  a  penalty,  165. 

For  performance  of  covenants,  &c.,  id. 

For  rent  in  arrear,  effect  of  taking  it,  360. 

On  a  replevy,  where  the  action  of  replevin  is 
to  be  brought  in  a  superior  court,  770. 
Form,  1031. 

The  like,  where  replevin   to  be  brought  in 
county  court,  771. 
Form,  1030. 

The  like,  on  removal  of  a  replevin  by  cer- 
tiorari, 771,  815. 
Form,  1048. 

May  be  given  by  joint  stock  companies  or  in- 
fants, 772. 

On  appeal  from  decision  of  a  county  court  in 
an  action  for  recovery  of  small  tenements, 
881. 

BOROUGH  RATES,  451. 

BOTES.     See  post,  Estovers. 
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BOX.      Borders  of,   not    removable    by   tenant, 
490(c). 

BREACHES  of  covenant. 
How  pleaded,  645. 
Form,  1009(c). 
For  quiet  enjoyment,  543,  646. 
Form  of  declaration,  1012.     aScc  post.  Quiet 

Enjoyment. 
"  But  on  the  contrary  thereof;  "  these  words 

always  may  and  generally  should  be  avoided, 

469(j),  645,646. 

BREACHES    OF   TRUST.      Contract  for,  will 
not  be  specifically  enforced  in  equity,  911. 

BREWERS  (Leases  by).     Covenant  to  deal  with 
lessors  for  all  beer,  &c.,  537. 

BROKERS.     See  Bailiff. 

Appraisement  and  sale  of  a  distress,  412. 
Act  of  appraisement,  413. 
Form,  1027. 
Stamp,  413. 
Expenses  of  distresses  for  20Z.  or  less,  414,  416. 
for  more  than  20/.,  416. 
Copy  of  broker's  charges,  &c.  to  be  delivered, 
id. 

Declaration    for    non-delivery     thereof, 
1019. 

BUGS,  713  (s). 

BUILDING  ACTS. 

14  Geo.  3,  c.  78,  how  far  repealed,  629. 
7  &  8  Vict.  c.  84.. 630. 
18  &  19  Vict.  c.  \22.. id. 

BUILDINGS,  &c. 

Consent  of  landlord  to  erection  of,  pursuant  to 
14  &  15  Vict.  c.  25,  s.  3..  502. 
Form,  1003. 
Notice  to  landlord   of  tenant's  intention  to 
remove  such  buildings,  &c.,  502. 
Form,  1003. 
Notice  by  landlord  of  his  election  to  purchase 
all  or  part  of  such  buildings,  &c.,  502. 
Form,  1003. 
Injuries  to,  by  tenants — when  punished  crimi- 
nally (24  &  25  Vict.  c.  97,  s.  13),  930. 
Arson,  931. 

Proviso  for  lessee  to  give  up  part  of  land  when 
required  for  building  purposes  (Form),  985, 
991. 

Notice  requiring  to  take  part  of  the  land 
pursuant  to  such  covenant  (Form),  991. 

BUSHES  belong  to  the  tenant,  490  (a;). 

BUT  ON  THE  CONTRARY  THEREOF,  &c. 

These  words  always  may,  and  generally  should 
be  avoided  in  assigning  a  breach,  469(3),  645, 
646. 


CANAL  and  railway  companies,  leases  to,  QQ. 
CANCELLATION  of  lease,  effect  of,  80, 142,  314. 
CAPITULAR  and  episcopal  estates,  leases  of,  30. 
CASE.    See  Actions. 


CATTLE.    See  Animals. 
Leases  of,  70. 

Distress   on,    381,  382.     See  post.  Food  and 
Water. 
on  commons  (11  Geo.  2,  c.  19,  s.  8), 
383,  39.3. 
Agisting,  may  be  distrained,  382  (s). 

CEPIT  IN  ALIO  LOCO,  790. 
Forms  of  plea,  1037,  1038. 

CERTAINTY  in  a  term,  97.      ^ee  post.  Com- 
mencement,  Duration. 

With  reference  to  collateral  matters,  98. 
Where  there  is  an  optional  number  of  years 

fixed,  99. 
Where  there  is  a  recurring  number  of  years, 

100. 
Where  the  term  depends  on  a  contingency, 
101. 

CERTIFICATE  for  costs  of  special  jury,  862. 
That  refusal  to  admit  documents  was  reason- 
able, 863. 

CERTIORARI  to  remove  replevin  from  county 
court,  813. 

How  applied  for,  814. 

No  renewed  application,  except,  &c.,  id. 

Affidavit  for  certiorari,  id. 

Form,  1047. 
Judge's  order  for  the  writ,  814. 

Form,  1047. 
Bond  on  removal,  771,  815. 

Form,  1048. 
Deposit  and  memorandum  thereof  in  lieu  of  a 
bond,  771,  772,815. 
Form,  1048. 
Writ  of  certiorari,  814. 
Form,  1048. 
Return  thereto,  1049. 
Notice  of  filing  certiorari  and  demand  of  de- 
claration, 815. 
Form,  1049. 
Declaration  in  replevin  after  removal  by  cer- 
tiorari (Form),  1050. 
Subsequent  proceedings,  815. 

CESSER  OF  TENANCY.    Rights  and  liabilities 
thereon,  549. 

CESTUIS  QUE  TRUST.     See  post.  Trustees. 
Not  liable,  even  in  equity,  on  leases  to  their 

trustees,  69. 
Actions  by,  for  use  and  occupation,  677. 

CESTUI  QUE  VIE.     Production  of  (how  com- 
pelled), 8— 11. 

CHALLENGE  OF  JURORS,  848. 
How  avoided  in  practice,  id. 

CHAMBERS  in  inns  of  court,  90. 

Leases,  how  settled  in,  after  a  decree  for  a  spe- 
cific performance,  917. 

CHARITIES. 

Leases  by  trustees  of,  37.    • 

To  trustees  of,  62. 
Official  trustee  of  charity  lands,  38. 

CHATTELS,  leases  of,  70. 
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CHIMNEY  ON  FIRE. 

Rewards  to  firemen  and  turncocks  under  old 

building  act,  629. 
Suggestions  where  such  rewards  are  claimed 

in  disputed  cases,  630. 

CHURCH.     Leases  in  right  of,  3  («).     .See  post, 
Ecclesiastical  Corporations. 

CHURCH  RATES,  454. 

CHURCHWARDENS  and  overseers. 
Leases  by,  34. 
Leases  to,  66. 
Distresses  by,  373. 
How  described  in  a  writ,  676. 
Actions  by,  for  use  and  occupation,  675.' 
Actions  against,  for  use  and  occupation,  686. 
Summary  proceedings  by  them  before  justices 
to  recover  parish  property,  890. 
Or  cottage  allotments,  892. 

CLOSE  IN  WHICH,  &c.  (meaning  of),  587. 

COGNIZANCES.  See  Replevin,  758,  79.1— 797. 
See  post,  Forms  (6). 

Distinction   between  an   avowry  and   cogni- 
zance, 791. 

COLLEGES.     See  post,  Universities. 
Leases  by,  33. 
Sales  and  exchanges  by,  id.,  note  (a). 

COMMENCEMENT  of  leases  for  lives,  92. 
Of  terms  for  years,  93.     See  Certainty. 
From  date  of  lease,  94. 

a  prior  day,  95. 

middle  of  a  quarter,  id. 

determination  of  a  prior  lease,  94. 
On  happening  of  a  contingency,  96. 

COMMENCEMENT  (Forms  of). 

Of  an  affidavit  by  one  deponent,  1004. 

By  two  or  more,  1005. 
Of  a  declaration,  id. 

By  an  administrator,  1010. 
Of  a  first  or  only  plea,  1020. 
Of  a  second  or  subsequent  plea,  id. 
Of  a  first  plea,  avowry  or  cognizance,  1037. 
Of  a  second  or  subsequent  plea,  avowry   or 

cognizance,  id. 
Of  a  first  plea  in  bar,  1041. 
Of  a  second  or  subsequent  plea  in  bar,  id. 

COMMISSIVE    WASTE. 

918-921. 


Injunction    against. 


COMMITTEES  OF  LUNATICS. 

Leases  by,  46. 
Leases  to,  64. 

Specific  performance  for  or  against  lunatics, 
917. 

COMMONS,  leases  of,  52,  72. 

Distresses  on  (11  Geo.  2,  c.  19,  s.  8),  383, 393. 

Avowry  or  cognizance  thereof,  797. 
Distresses  by  commoners,  369. 
Rights  of  common  generally,  576. 
Prescriptive  rights  at  common  law,  577. 
Under  2  &  3  Will.  4,  c.  71  ..578— 581. 
Remedies  for  disturbance  of  common,  581. 

Declaration,  how  proved,  583. 
How  right  pleaded  by  defendants,  584. 

Replications,  585.  j 

Evidence,  586. 


COMMONS,  leases  oi— continued. 
Of  pasture,  587. 

Description  and  kinds  of,  id. 

Appendant,  appurtenant,  or  in  gross,  588. 

By  vicinage,  589. 

In  common  fields,  590. 
Of  turbary,  id. 
Of  estovers,  591. 
Of  piscary,  592. 
Approvement  of  commons,  id. 
Encroachments  on  the  waste,  594. 

For  whose  benefit,  551,  594. 
Inclosure  of,  594. 

Mode  of  proceeding  under  Inclosure  Acts, 
595. 

CONCEALMENT  of  title  deeds  (22  &  23  Vict, 
c.  25,  s.  34),  244. 

Of  material  facts,  effect  of  in  equity,  909. 

CONCURRENT  LEASES,  160. 

CONDITIONAL  limitations,  252. 
Surrenders,  253. 

CONDITIONS  AND  PROVISOES,  123. 

Precedent  or  subsequent,  id. 

Construction  of,  id. 

By  <?hat  instrument  created,  id. 

words,  124. 
Between  what  parties  binding,  125. 
Form  of  general  allegation  by  plaintiff  of  per- 
formance of  condition  precedent,  &c.,  1008, 
1009,  1012  (No.  37). 
Plea  of  non-performance  by  plaintiff  of  a  con- 
dition precedent,  649. 

Reduction  of  damages  for,  in  action  for 
use  and  occupation,  707,  714. 

CONDITIONS  OF  SALE,  238. 

Title  of  vendor,  240.     See  post,  Title. 

CONFIRMATION  OF  LEASES. 
By  issue  in  tail,  5. 

remainderman,  7,  158,  942. 
patron,  &c.,  19—22. 
Of  archbishop's  and  bishop's  leases,  20. 

When  unnecessary,  23. 
By  infants,  when  of  age,  40. 

CONSENT. 

Of  tenant  to  the  landlord  or  his  bailiff  con- 
tinuing in  possession  under  a  distress  for 
more  than  five  days,  401,  402. 
Form,  1026. 

CONSIDERATION  or  premium  for  a  lease. 
Must  be  stated  in  words  at  length,  976  (m). 

Form,  976. 
Form  of  receipt  for,  126,  975. 

CONSTRUCTIVE  OCCUPATION,  679. 

CONTINGENT  TERM,  101. 

CONTINUANCE. 

Of  lessee's  liability,  353,  634. 

After  assigning  the  premises,  id. 
After  quitting  possession,  353,  679. 
When  the  premises  are  destroyed  by  fire, 

354,  713. 

Where  there  is  no  beneficial  enjoyment, 

355,  712,  713. 
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COiiTlNVANCE— continued. 

Of  lessee's  liability — continued. 

After  eviction.     See  post,  Eviction, 
After  cesser  of  the  tenancy,  549,  551. 
Notwithstanding  a  nuisance  rendering  the 
premises  uninhabitable,  713. 

CONTRIBUTION,  actions  for,  725. 

CONVEYANCE,  stamp  on,  960,  961. 

COPARCENERS. 

Leases  by,  12. 
Distresses  by,  368. 

After  partition,  371  («)• 
Must  join  in  an  avowry  for  rent,  795. 

COPYHOLDERS. 

Leases  by,  53. 

Wiiat  creates  a  forfeiture,  54. 
Effect  of  leases  made  without  licence,  55. 

CORN  AND  GROWING  CROPS,  distresses  on, 
380. 

CORNWALL  (Duchy  of),  leases  by,  15. 

CORPORATIONS. 

Leases  by,  16. 

Not  to  their  own  members,  66. 
Leases  to,  id. 
Municipal,  leases  by,  17. 
Appointment  of  attorney,  id. 
Name  of  corporation,  16. 

How  to  be  described  in  writs  either  as 
plaintiffs  or  defendants,  690. 
Ecclesiastical,  leases  by,  18. 
Distresses  by,  373. 
Entry  by,  for  a  forfeiture,  279. 
Actions  by,  for  use  and  occupation,  675. 
Actions  against,  for  use  and  occupation,  686. 

CORPOREAL  HEREDITAMENTS.    .See  post. 
Incorporeal  Herediiaments. 
Leases  of,  70. 

CORPtECTION  in  equity  of  an  erroneous  lease  or 
other  deed,  926. 

CORRODIES,  leases  of,  74. 

COSTS. 

Of  lease  and  counterpart,  137. 
Form  of  agreement  respecting,  968,  972,  973. 
Full  costs  and  charges  (in  lieu  of  double  costs), 
812. 

COTTAGE  ALLOTMENTS. 

Recovery  of,  before  justices,  892. 
Gardens  under  General  Inclosure  Act,  id. 

COUNT  FOR  MONEY  PAYABLE,  687,  688, 
1006. 

Now   only  one    count,   nlthough   for   several 
causes  of  action,  1020  (g^). 

COUNTERPART. 
Of  lease,  79. 

Stamp  on,  79,  962,  975(f). 
No  denoting  stamp  necessary,  854,  962. 
Otherwise  on  a  duplicate  lease,  id. 
Distinction  between  a  duplicate  and  counter- 
part, 975  (/). 


COUNTERV  ART— continued. 
Costs  of  counterpart,  80,  137. 

Form  of  agreement  as  to  such  costs,  968, 
972,  973. 
When  evidence  of  contents  of  lease,  6,  662  M, 

702.  ^ 

Evidence  of  execution  of  counterpart,  6. 
Form  of  receipt  for  counterpart,  986. 

COUNTY  COURTS. 

Action  for  use  and  occupation,  668. 
Actions  for  recovery  of  small  tenements,  805 
(where  see  a  full  Index). 
Forms,  1060—1062. 
Replevy  in  (before  action  of  replevin),  767. 
Bond  or  deposit  and  memorandum,  id. 
Practical  directions,  774. 
Forms,  1028—1032. 
Fees  on  a  replevy,  776. 

Action  of  replevin,  and  proceedings  therein, 
777. 

Forms,  1032—1034. 
Removal  thereof  by  certiorari  into  a  superior 
court,  813. 

Forms,  1047—1050. 
Allowance  to  witnesses,  867. 
Fine  for  non-attendance  of  a  witness,  id. 
Forms  of  proceedings.     See  post,  Forms  (5). 

COUNTY  RATES,  450. 

COURT  ROLLS,  inspection  of,  139. 

COVENANT  (Action  of),  632. 
Form  of  declaration,  1008. 
For  rent,  1006. 

COVENANTS,  EXPRESS,  102. 

What  is  a  covenant  generally,  id. 

By  what  words,  103. 

Construction  of,  id. 

Negative  and  passive  covenants,  breaches  of 

id. 
Joint  or  several,  104. 
Breaches  before  lease  executed,  id. 
after  death  of  lessor,  225. 
Liability  of  lessee  and  his  assigns,  104,  199 
>See  Continuance  of  Lessee's  Liability, 
Liability  of  assignee,  199. 
Divisibility  of  covenants,  104. 
When  void  or  nugatory,  105. 
Real  or  personal,  id. 
What  "run  with  the  land,"  105—109. 

with  the  reversion,  105. 
When  "assigns''  should  be  mentioned,  106. 
Divisibility  of  liability  on  covenants,  109. 
Dependent  or  independent,  110. 
Decisions  on  the  effect  of  various  covenants. 

113. 
How  discharged  generally,  115. 

By  act  of  parliament,  id. 
In  assignments,  198. 

Form,  993. 
In  a  void  or  voidable  deed,  633. 
Effect   of  a  condition  precedent,   633.      See 

Conditions  and  Provisoes. 
Proper  parties  to  sue,  635. 
To  cultivate,  477.     See  post.  Cultivation. 
As  to  tillage,  478.     See  post.  Tillages. 
manure,  479.     See  post.  Manure. 
straw,  &c,,  how  affected  by  an  execu- 
tion,  480. 
To  repair  fences,  487,  737. 
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COVENANTS,  EXPRESS— contivued. 

As  to  trees,  Sec,  491.     See  post,  Trees. 

fixtures,  506 — 511.  deepest,  Fixtures. 

To  insure  against  fire,  520.     See  post,  Fire. 

Not  to  assign  [or  underlet]  without  licence, 
525 — 531.     See  post,  Licence. 
Form,  967,  978. 

For  residence  on  the  premises,  532. 

Against  particular  trades,  533. 
Forms,  969,  975,  977,  980. 

To  work  mines,  535. 

Other  covenants,  536,  984. 

To  deal  with  particular  persons,  537. 

Not  to  trade  within  a  certain  distance,  538. 

To  re-deliver  goods,  fixtures,  land,  &c.,  539. 

For  quiet  enjoyment,  540. 
Implied,  id. 
Express,  543. 
Forms,  978,  983. 
See  post.  Quiet  Enjoyment. 
Forms  of  Covenants,  <^c. 

Concise  forms  pursuant  to  8  &  9  Vict.  c.  124, 
938,  940,  974,  975. 

To  pay  rent,  976,  979,  982,  984. 

And  interest  thereon  when  in  arrear  for 
one  calendar  month,  977. 

Te  pay  rates  atid  taxes,  977,  979,  984. 

To  repair,  id. 

To  paint  outside,  977,  979. 
inside,  id. 

To  re-colour  and  re-joist  outside  stucco,  &c., 
979. 

To  insure,  977. 

To  rebuild  in  case  of  fire,  id. 

Proviso  for  cesser  of  rent  in  case  of  fire  until, 
&c.,  968,  980. 

That  lessor  may  enter  to  view  fixtures  and 
state  of  repair,  977,  980,  984. 

Lessee  to  repair  according  to  notice,  977,  980. 

Premises  to  be  used  only  as  a  private  dwelling- 
house,  and  not  as  a  shop,  &c.,  id. 

Against  particular  trades  and  businesses  (spe- 
cifying them),  969. 

Against  nuisances,  980. 

Not  to  assign  [or  underlet]  without  leave,  978. 

To  leave  in  good  repair,  978,  980. 

Not  to  build  in  front  garden  without  licence, 
979. 

Not  to  make  other  erections  of  a  specified 
nature,  id. 

Not  to  alter  plan,  elevation,  &c,,  without  li- 
cence, id. 

To  contribute  to  repair  of  roads,  ways,  &c.,  id. 
And  of  cleansing  drains,  &c.,  id. 

Power  to  workmen  of  lessor  to  enter  to  repair 
adjoining  houses,  980. 

To  perform  covenants,  &c.  in  original  lease, 
and  indemnify  lessor  therefrom,  980,  982. 

Proviso  for  determination  of  term  at  the  end 
of  the  first  seven  or  fourteen  years,  967,  981, 
985. 

Proviso  enabling  lessor  to  determine  the  term 
as  to  part  of  the  land,  upon  equitable  terms, 
985,  991. 

By  lessor  for  quiet  enjoyment,  978,  983.  See 
post.  Quiet  Enjoyment. 

By  lessor  to  pay  rent  reserved  on  original  lease 
and  indemnify  under-lessee  therefrom,  983. 

By  lessor  to  produce  original  lease,  id. 

By  lessor  to  produce  his  title  deeds,  &c.  sub- 
ject to  usual  defeasance,  992, 


COVENANTS,  IMPLIED,  116. 
By  lessor,  116,  472. 
By  lessee,  117. 

Excluded  by  express  covenants,  117,  469. 
When  implied  from   express  words  of  other 

covenants,  118. 
When  implied  from  recitals,  119. 
No   implied   covenant  for   title    by  intended 

lessor,  240. 
On  sale  of  a  lease,  implied  undertaking  as  to 

lessor's  title,  id.     See  post,  Title. 

CREDITORS. 

Assignments  for  benefit  of,  203. 
General  words  in,  204. 

CRIMINAL  LAW,  930. 

Larceny  by  tenants  or  lodgers,  id. 

Injuries  to  buildings  by  tenants,  id. 

Arson,  931. 

Spring-guns  and  man-traps,  932. 

Forcible  entry  and  detainer,  id. 

Poaching.     See  post.  Game. 

Title  deeds,  &c.     See  post,  Deeds. 

CROPS. 

Distress  on,  380. 
Executions  on,  388,  480. 

Subsequent  rent,  389. 
Away-going  crops,  565. 

Declaration  for,  1012. 

CROWN,  leases  by,  14. 

CULTIVATION. 

Obligations  to,  477. 

Forms,  984,  988. 
Under  what  circumstances  the  liability  arises, 

477. 
Mode  of  tillage,  478. 

Manure,  479. 
Remedies  for  breaches  of  husbandry  contracts, 
480. 

Forms  of  declarations,  1008,  1010. 

CURTESY. 

Leases  by  tenants  by  the  curtesy,  11. 
Distresses  by,  369. 

CUSTODY  of  expired  lease,  243,  551. 

CUSTODY  OF  THE  LAW. 

Goods  in,  cannot  be  distrained  for  rent,  387. 

Nor  rescued,  420,  739. 

Nor  replevied,  764. 
Notice  to  sheriff  of  rent  due,  421. 

Form,  1027. 
Notice  from  sheriff  to  execution  creditor,  426. 

Form,  1027. 
Notice  to  high  bailiff  of  a  county  court,  427. 

Form,  1028. 
Notice  when   goods  seized  under  admiralty 
process,  428. 

CUSTOM  OF  THE  COUNTRY. 

As  to  repairs,  cultivation,  &c.,  469. 

How  pleaded,  id. 

Proof  of  custom,  id. 

Various  customs  in  different  counties,  470  (t), 

477. 
What  trees  are  timber  by  the  custom  of  the 

country,  489. 
To  grind  corn  at  manor  mill,  619. 
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DAMAGE  FEASANT. 

Distress  for,  (j20. 

Time  and  manner  of  taking,  622. 

Disposition  of,  (i2;3. 

Remedies  for  pound-breach  and  rescue, 

id. 
Avowry  for,  797. 

Forms,  1039,  lOiO. 
Pleas  in  bar,  806. 

Forms,  lOW,  1045. 
Tender  of  amends  before  the  distress,  or 
before  the  impounding,  806. 
Forms  of  pleas,  lOii. 
Judgment  in  county  court  for   tlie  de- 
fendant, 784. 
Form,  1034. 

DAMAGES. 

Measure  of,  for  breaches  of  contract,  726. 

In  covenant,  654. 

In  debt  for  rent,  662. 

In  use  and  occupation,  706,  713. 

Extra  rent  for  additions  and  improvements, 

716. 
In  assumpsit  (special),  726. 
Special  damages,  how  alleged  and  proved,  726, 

754(r). 
In  actions  for  wrongful  distresses,  747,  750  (/), 

750  (9),  751  (/),  755,  1017,  1018. 
In  replevin,  765. 
In  suits  in  equity  for  a  specific  performance, 

895. 

DATE  OF  LEASE,  94. 

Effect  of  an  impossible  date,  id. 

From  date  or  from  henceforth,  id. 

Term  how  computed,  95. 

Breaches  of  covenants  after  the  date,  but  before 
execution  of  the  lease,  104. 

In  a  suit  for  specific  performance,  lease  some- 
times ordered  to  be  ante-dated,  915. 

DEAN  AND  CHAPTER. 

Leases  by,  20. 
Leases  to,  66. 

DEATH. 

Of  parties  to  a  lease,  225—235,  313. 

Of  cestui  que  vie,  313. 

How  ascertained,  8,  9. 

When  the  term  is  limited  conditionally,  313. 

DEBT  FOR  RENT. 
Action  of,  656. 
When  maintainable,  id. 

When  preferable  to  an  action  for  use  and  occu- 
pation, 690. 
When  necessary  to  declare  specially  for  the 

rent,  691. 
Effect  of  an  assignment  of  the  interest  of  the 

parties,  657. 
Declaration,  658. 

Forms,  lOOiJ,  1007. 
What  is  a  variance,  659. 
When  the  title  of  plaintiff  must  be  alleged, 

id. 
Action   against   executors  or  administrators, 

id. 
Form  of  declaration  by  an  administrator,  1010. 
,  Pleas,  659— 661. 

Never  indebted,  659. 
Form,  1020, 1021. 


DEBT  FOR  REl'iT— continued. 
Pleas — continued. 

Payment  into  court,  659. 

Form,  1023. 
Nil  habuit  in  tenementis,  659,  1021. 
Statute  of  Limitations,  660. 

Form,  1021. 
Riens  in  arrere,  660. 
Payment,  id. 

Form,  1021,  1022. 
Tender,  660, 

Form,  1022. 
Set-off",  660. 

Form,  1022. 
Release,  661. 
Entry  and  eviction,  id. 
Infancy,  id. 

Other  special  pleas,  id. 
Replications,  662, 1023. 
Evidence,  662. 
Debt  and  damages,  id. 

DECEIT. 

Action  for,  58. 

Eff'eet  of  in  equity,  909. 

DECLARATIONS. 

Form  of  commencement  and  conclusion  of, 

1005. 
In  covenant,  641. 
Forms,  1008. 
In  debt  for  rent,  658. 

Forms,  1006. 
In  use  and  occupation,  687. 

Forms,  1 006. 
In  assumpsit  (special),  725. 
Forms,  1006,  1007. 
Sufficient  to  state  agreement  according  to 

its  legal  eff'eet,  725. 
When  advisable  to  set  out  the  contract 

verbatim,  id. 
When  there  are  both  express  and  implied 
covenants  or  promises,  how  to  declare, 
id. 
In  replevin,  785. 

Form,  1035,  1036. 

The  like,  in  the  detinet,  1036. 
After  removal  by  certiorari,  1050. 
For  rent  and  non-repair,  1007. 
For  non-repair  and  non- cultivation,  &c.     Se- 
cond count  upon  a  renewed  tenancy,  1008. 
For  not  keeping  a  house  in  tenantable  repair, 

1009. 
For  using  premises  in  an  untenantlike  and 

improper  manner,  id. 
TheJike,  and  for  not  cultivating  according  to 

custom,  &c.,  1010. 
By  administrator  of  lessor  against  lessee,  for 
rent,  and  for  use  and  occupation  before  and 
after  intestate's  death,  id. 
For  not  giving  up  possession  at  end  of  term, 

1011. 
For  double  value,  id. 
For  double  rent,  id. 

By  tenant  against  landlord,  for  breach  of  a 
covenant  or  agreement  for  title  to  demise, 
1012. 

I"or  breach  of  covenant  for  quiet  enjoy- 
ment, id. 
By  outgoing  tenant  against  incoming  tenant 
or  landlord  for  cultivations,  growing  crops, 
&c.,  id. 
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DECLARATIONS— con<«n«erf. 

For  a  trespass  to  land,  1013. 

For  an  expulsion,  &c.,  with  special  damage, 

id. 
In  trespass  for  distraining  and  impounding  the 

plaintiff's  cattle,  id. 

For  seizing  and  taking  away  the  plaintiff's 
goods,  1014. 
In  trover,  id. 
In  detinue,  id. 
For  distraining  and  selling  when  no  rent  was 

due,  1015. 
For  an  excessive  distress,  id. 
The  like,  where  amount  of  rent  is  disputed, 

id. 
For  a  distress  made  after  tender  of  the  rent 

due,  1016. 
For  proceeding  with  a  distress  after  tender  of 

the  rent  with  expenses  before  impounding, 

id. 
For  selling   goods   under  a  distress   after  a 

tender  of  the  rent,  with  expenses  made  after 

the  impounding,  but  within  the  five   days 

allowed  to  replevy,  id. 
For  distraining  tools   and  utensils   of   trade, 

there  being  other  sufficient  distress,  id. 
For  distraining  beasts  of  the  plough  and  sheep, 

there  being  other  sufficient  distress,  1017. 
For  driving  a  distress  out  of  the  hundred,  and 

above  three  miles,  id. 
For  selling  a  distress  without  five  days'  pre- 
vious notice,  id. 
For  not  giving  notice  of  the  place  to  which  a 

distress  has  been  removed  and  impounded, 

1018. 
For  selling  a  distress  without  a  proper  ap- 

praisement,  id. 
For  not  selling  for  the  best  price,  id. 
For  not  leaving  the  overplus  in  the  hands  of 

the  sheriff,  &c.,  id. 
For  a  vexatious  second  distress  for  the  same 

rent,  1019. 
For  impounding  a  distress,  in  an  unfit  and 

improper  pound,  id. 
Against  a  broker,  for  not  giving  a  copy  of  his 

charges,  &c.,  id. 

DEDUCTIONS. 

From  rent,  when  allowed  (even  by  mistake), 
operate  as  payment,  342,  360,  435  (u),  695. 
For  ground  rent,  rates,  taxes,  &c.,  345. 

Frequently  only  a  proportion  of  taxes, 
&c.  can  lawfully  be  deducted,  435,  802. 
Other  payments,  345. 

DEED  POLL,  79,  80. 
Forms,  995,  99(i. 

DEEDS. 

How  pleaded,  643. 

Form  of  covenant  to  produce,  &c.,  992. 
Rights  and  liabilities  as  to  title  deeds,  242. 
When  several  persons  are  interested  in  a  deed, 

id. 
Vendor  no  lien   on    conveyance    for   unpaid 

purchase-money,  id. 
Where  vendor  conveys  only  part,  and  there  is 

no  express  grant  of  all  deeds,  &c.,  id. 
Rights  in  equity  to  deeds,  243. 
Effect  of  a  mortgagee  permitting  mortgagor  to 

retain  the  title  deeds,  id. 


DEEDS — continued. 

Solicitor  personally  liable  for  wrongful  deten- 

tion  of  deeds  under  claim  of  a  lien  thereon, 

243. 
A  lien  on  a  lease  will  not  prevent  an  assio'n- 

ment,  id. 
Custody  of  an  expired  lease,  243,  551. 
Title  to  land,  frequently  tried  in  an  action  for 

the  title  deeds,  244. 
Punishment  of  vendors  and  mortgagors  and 

their  solicitors  and    agents  for   fraudulent 

concealment  of  deeds,  &c.  (22  &  23  Vict.  c. 

35,  s.  24),  id. 
Larceny  of  title  deeds,  &c.,  245. 
Inducing  persons  by  fraud  to  execute  deeds  or 

other  valuable  securities  (22  &  23  Vict.  c.  35, 

s.  90),  id. 

DEFECTS  IN  LEASES,  under  powers. 
How  cured,  158,  940,  942. 
Sometimes  by  time  and  events,  158. 
Confirmation  by  remainder-man  of  a  defective 
lease  under  a  power,  158,  942. 

DELIVERY  OF  DEED,  131,  132. 

A  memorial  for  registration  requires  to  be 
signed  and  sealed,  but  not  delivered, 
996(0- 

DEMAND  OF  POSSESSION. 

When  necessary  before  commencing  an  eject- 
ment, 828. 
Under  15  &  16  Vict.  c.  76,  s.  213,. 821,  822. 
Form,  1000. 

DEMAND. OF  RENT,  280. 

According  to  the  common  law,  282. 
When  unnecessary,  280,  828. 
Express  proviso,  id. 
Form,  978  («). 
Under  15  &  16  Vict.  c.  76,  s.  210.. 280. 

DEMISE. 

This  word  creates  an  implied  covenant  or  pro- 
mise for  quiet  enjoyment,  540. 
So  does  the  word  "let"  or  "lease,"  or  any 

equivalent  word,  id. 
But  a  mere  agreement  to  demise  or  let  does 
not  have  that  effect,  id. 
See  post.  Title. 
Cesser  of  implied  covenant,  542. 
Any  express  covenant  (however  qualified)  ex- 
cludes an  implied  one,  544. 

i>ee  post,  Implied  Covenants. 

DENIZENS,  leases  to,  65. 

DENOTING  STAMP, 

Not  necessary  upon  a  counterpart  of  lease, 

962. 
Sometimes  necessary  upon  a  duplicate  lease, 

854,  962. 

DEPENDENT  or  independent  covenants,  110. 

DEPOSIT, 

Of  lease  as  a  security,  203. 
No  breach  of  a  covenant  not  to  assign  or  under- 
let, 529. 
With  a  memorandum  (in  lieu  of  a  bond)  on  a 
replevy,  772. 

Forms,  1030,  1031. 
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IFOSlT—covtinued. 

On  removal  of  a  replevin  by  certiorari, 
771,815. 
Form,  1018. 
On  an  appeal  from  the  decision  of  a  county 
court,  in  an  action  for  the  recovery  of 
small  tenements,  881. 

5SERTED  PREMISES. 

Proceedings  before  justices  to  recover  posses- 
sion, 884. 

When  premises  are  "deserted,"  887. 
And  see  post,  Vacant  Possession. 

ETAINER.     See  post,  Forcible  Entry  and 
Detainer. 

A  mere  wrongful  "  detention"   of  goods  will 
not  support  a  replevin,  760. 

5TINUE. 

Action  of,  when  maintainable  for  a  wrongful 
distress,  740. 

Form  of  declaration,  1014. 
When  the  plaintiff  in  replevin  should  declare 
in  the  detinet  (instead  of  in  the  detinuit), 
776. 

Form,  1036  (No.  121). 

EVISE. 

What  may  be  devised  (1  Vict  c.  26),  225. 

Assent  of  executors  to  a  bequest,  id. 

What  goes  to   executors   and    administrators 

generally,  226. 
Effect  of  probate,  227. 

IGNITIES  and  honours. 
Cannot  be  leased,  73. 
How  stated  in  a  writ  of  ejectment,  830  (  k). 

ILAPIDATIONS.     5ee  post,  Repairs. 

ISABLING  STATUTES,  22—32,  951. 

ISCLAIMER,  310. 

By  a  lessee  for  years,  id. 

By  tenant  from  year  to  year,  id. 

What  amounts  to,  311. 

Renders  any  notice  to  quit  unnecessary,  294, 

310. 
But  does  not  determine  a  term  for  years,  310. 
Must  be  he/ore  ejectment.  312. 
Waiver  of  disclaimer,  313. 

ISPOSE  OF. 

Meaning  of,  4. 

A  lease  is  a  disposition  pro  tanto,  id. 

ISTRESS  FOR  DAMAGE  FEASANT,  620. 
Avowry  or  cognizance  for,  797. 

Forms,  1039,  1040. 
Pleas  in  bar,  806. 
Forms,  1044. 

See  Damage  Feasant. 

ISTRESS  FOR  RENT. 

Definition  of  a  distress,  357. 
Origin  and  progress  of  distresses,  id. 
To  what  rents  distress  incident,  358. 
Right  to  distrain  may  be  postponed,  id. 

Form  of  agreement,  971 — 992. 
For  rent  generally,  357. 
Forehand  rent,  322  (t). 


DISTRESS  FOR  RE^T—coyiiinued. 

Rent-service  (12  Car.  2,  c.  24,  s.  5),  322. 
Rent-seek  (4  Geo.  2,  c.  28,  s.  5),  322,  371, 

373. 
Rent  due  from  a  tenant  at  will,  359. 
Not  for  sums  reserved  as  rent  in  a  mere  agree- 
ment for  a  lease,  359,  363. 

Otherwise  where  an  implied  tenancy  has 
been  created  by  entry  and  payment  of 
rent,  365. 
Rent  reserved  in  an  assignment  of  a  term, 

359. 
Fee  farm  rents,  id. 

Rent  of  incorporeal  hereditaments,  id. 
Furnished  apartments,  id. 
Nomine  pcense,  id. 
Double  rent,  id. 
Manual  services,  id. 

Right  to  distrain  until  payment,  &c.,  360. 
Allowances  of  deductions  from  rent  operate 
as  payment,  3^'2,  360,  435  (a),  695. 
Although  made  by  mistake,  342,  695. 
Effect  of  taking  a  bond,  bill,  note,  &c.  for 

rent,  360. 
Agreement  to  take  interest  on  rent,  id. 
Set- off  does  not  take  away  right  to  distrain,  irf. 
But  may  be  pleaded  to  an  action  of  cove- 
nant, 649. 
Or  to  debt  for  rent,  659. 
Or  in  an  action  for  use  and  occupation, 

698. 
Form  of  plea,  1022. 
See  post,  Set-off. 
After  bankruptcy  of  lessee,  357. 
Effect  of  a  tender  before  distress,  360,  741, 
761.     See  post,  Tender. 

before  impounding,  360,  742,  761. 
after  impounding,  361,  742,  762. 
What  amounts  to  an  impounding,  361,  742. 
Payment  of  rent  makes  a  subsequent  distress 

for  it  illegal,  761. 
Detention  of  distress  after  payment,  363. 
Property  in  goods  or  cattle  distrained,  id. 
Who  may  distrain,  id. 
There  must  be  an  actual  demand  at  a  fixed 

rent,  id.,  741. 
Agreement  for  a  lease  (without  more)  insuffi- 
cient, 365. 
Acknowledgment  of  tenancy,  when  sufficient, 

366. 
After  eviction,  id. 
After  notice  to  quit  expired,  id. 
Custom  of  the  country,  id. 
Incident  to  reversion,  id.,  371. 
By  ichom  a  distress  may  or  may  not  be  made,  363. 
By  joint  tenants,  367. 

tenants  in  common,  368. 
heirs  in  gavelkind,  id. 
coparceners,  id. 
tenants  in  tail,  369. 
tenants  by  the  curtesy,  id. 
tenants  in  dower,  id. 
tenants  under  execution,  id. 
lords  of  manors,  id. 
commoners,  id. 
mortgagees,  370. 
annuitants,  id. 
guardians,  371. 

persons  not  having  the  reversion,  id. 
On  exchanges  and  partitions,  id. 
For  jointures,  id, 
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DISTRESS  FOR  RENT— continued. 
By  owner  of  a  rent -charge,  371. 
rent-seek,  id. 
tenants  pur  autre  vie,  id. 
executors  and  administrators,  id.,  372. 
husbands,  372. 
corporations,  373. 
churchwardens  and  overseers,  id. 
persons  having  special  powers,  id. 
For  rent-charge,  id. 
Rent-seek,  id. 
In  other  cases,  374. 
receivers  and  agents,  376. 
sequestrators,  377. 
What  may  or  7iot  be  distrained ,  id. 
General  rule,  id. 
Fixtures  exempt,  378,  742. 
Corn  and  growing  crops,  380. 
Cattle,  beasts  of  the  plough  and  sheep,  when 
there    is   other    sufficient   distress    on   the 
premises,  381,  744. 
When  cattle  may  be  distrained,  382. 
Defect  of  fences,  383. 
Animals  feeding  on  commons,  id. 

ferae  nature,  id. 
Goods  delivered  to  a  person  in  the  way  of  his 

trade,  384,  743. 
Goods  in  the  hands  of  a  factor  or  agent,  385. 

at  an  inn,  id. 
Things  in  actual  use,  386,  743. 
Goods  in  the  custody  of  the  law,  387. 

8  Ann.  c.  14,  s.  1.  .id. 
Fraudulent  and  irregular  executions  will  not 

prevent  a  distress,  id. 
In  cases  of  extents,  388. 

Growing  corn  seized  and  sold  under  a  fi.  fa.,  id. 
Proceedings  in  distress,  389. 
When  to  be  made,  id. 

Between  sunrise  and  sunset,  id.,  742. 
On  what  day,  390. 
After  lease  determined  (8  Ann.  c.  14,  ss.  6,  7), 

id. 
Within  six  years,  391. 

Where  to  be  made  (52  Hen.3,  c.  \5),id.,  742. 
On  commons  (11  Geo.  2,  c.  19,  s.  8),  393. 
How  made  in  ordinary  cases,  id. 
By  landlord  or  his  bailiff,  id. 
Who  may  be  bailiff  to  distrain,  id. 
Liability  of  landlord  for  irregular  acts  of  his 
bailiff,  id. 

But  not  for  unauthorized  illegal  acts,  id. 
Distress  warrant,  id. 

Form,  1024. 
Indemnity  to  broker,  394. 
Outer   door   may    not    generally   be   broken 

open,  395,  742. 
Practical  directions,  397- 
Things  privileged  not  to  be  taken,  398. 
Nor  an  excessive  quantity,  id.,  748. 
Amount  of  rent  to  be  distrained  for,  id. 
Impounding,  399,  406. 
Inventory,  400. 

Form,  1024. 
Notice  of  distress,  400,  410. 

Form,  1025. 
In  case  of  fraudulent  removal,  401,  1023. 
11  Geo.  2,  c.  19,  ss.  1,  2,  7.. 401. 
What  cases  are  within  the  statute,  402. 
Aiding  in  fraudulent  removal  (ss.  3  —  6),  403. 
Decisions  on  sect.  3.. 404. 
on  sect.  4.. 405. 


DISTRESS  FOR  RENT— con/»mcrf. 
How  impounded,  406. 

At  common  law,  id. 
Persons  impounding  animals  to  provide  food 

and  water  (12  &  13  Vict.  c.  92,  s.  5),  id. 
Power  to  third   persons  to  supply  food  and 

water  (sect.  6),  407. 
Expenses  of  food  and  water — how  recovered 

by  distrainer  (17  &  18  Vict.  c.  60,  s.  1),  id. 
As  to  the  proper  pound  (1   &  2  Ph.  &  M. 

c.  12,  s.  1),  408. 
Fee  on  impounding  (sect.  2),  id. 
Impounding   on    the    premises    (11    Geo.   2, 

c.  19,  s.  10),  409. 
Corn,  &c.  may  not  be  removed  (2  Will.  &  M. 

sess.  1,  c.  5,  s.  3),  410. 
Crops  when  cut  must  not  be  removed  (11  Geo. 

2,  c.  19,  s.  8),  id. 
Notice  of  distress,  id. 

Form,  1025. 
Time  of  removing  and  selling  the  distress, 
411. 

Form  of  consent  by  tenant  to  landlord  or 
his  bailiff  remaining  in  possession  be- 
yond the  usual  time,  1026. 
Appraisement  and  sale,  412. 
By  and  before  whom  the  appraisers  are  to  be 

swtfrn,  id. 
Act  of  appraisement,  413. 
Form,  1027. 
Stamp,  413. 
Mode  of  selling  the  goods  distrained,  id. 
Expenses  of  distress  for  20/.  or  less  (57  Geo. 

3,  c.  93,  s.  1),  414,  415,  416. 
Remedy  for  extortion  (sect.  2),  415. 
Proviso  in  favour  of  landlord  (sect.  4),  id. 

Expenses  of  distress  for  more  than  20/.  .416. 
Copy   of    broker's   charges    to    be    delivered 
(sect.  6),  id. 

Form   of  declaration  for   not  delivering 
such  copy,  1019. 
Expenses  of  distresses  for  rates  and  taxes  not 

exceeding  20/.  (7  &  8  Geo.  4,  c.  17),  416. 
Surplus  proceeds  of  sale  (2  Will.  &  M.,  sess. 
1,  c.  5,  s.  2),  417,  753. 

Surplus  of  unsold  goods,  418. 
Action  for  not  leaving  surplus  in  the  hands  of 
the  sheriff,  &c.,  417,  753. 
Form  of  declaration,  1018. 
Second  distress  (17  Car.  2,  c.  7,  s.  4),  418,  744. 
When  vexatious,  illegal,  418,  744,  1019. 
Rescue  and  pound  breach,  419,  623,  739. 
Actions  for  wrongful  distresses,  738.     See  post, 
Replevin. 
Summary  remedy  within  the  metropolitan  po- 
lice district  (under  2  &  3  Vict.  c.  71),  738. 
For  illegal  distresses,  739. 

Forms  of  declaration,  1013,  1014. 
Replevin,   trespass,   trover,   case  or  detinue, 

739,  745. 
For  proceeding  with  a  distress  after  a  tender 
before  the  impounding,  740,  742,  761,  1016. 
For  acts  of  trespass  not  warranted  by  the  dis- 
tress, 740. 
Particular  instances  of  illegal  distresses,  741. 
No  tenancy,  id. 
Reversion  assigned,  id. 
No  fixed  rent,  id. 
No  rent  in  arrear,  id.,  1015. 
Distress  after  rent  tendered,  741,  761. 
Form  of  declaration,  1016. 
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DISTRESS  FOR  B.E'ST— con Itjiued. 

Particular   instances   of    illegal    distresses — 
continued. 

Distress   proceeded  with   after  a  tender 
before  the  impounding,  740,  742,  761. 
Form  of  declaration,  1016. 
Tender  after  the  impounding,  too  late  for 
most  purposes,  742,  764. 
Exception,  742,  762. 
Form  of  declaration,  1016. 
What   amounts   to  an  impounding,   361, 

742. 
Outer  door  broken  open,  742. 
Distress  for  rent  made  before  sunrise  or 

after  sunset,  id. 
Or  off  the  demised  premises,  id. 

Exceptions,  id. 
Or  on  fixtures,  id. 
Or  on  goods  protected  from  distress  for 

the  benefit  of  trade,  743. 
Or  on  tools  or  implements  of  trade,  id. 

Form  of  declaration,  1016. 
Or  on  beasts  of  the  plough  or  sheep,  744. 

Form  of  declaration,  1017. 
Vexatious  second  distress,  744. 
Form  of  declaration,  1019. 
On  goods  that  have  been  replevied,  745. 
Trespass,  trover  or  case  (at  election),  id. 

Forms  of  declarations,  1014. 
Against  whom  the  action  should  be  brought, 

746. 
For  excessive  or  irregular  distresses,  746 — 756. 
11  Geo.  2,  c.  19,  s.  19.. 746. 
Sect.  20,  tender  of  amends,  747,  755. 

See  post,  Tender  of  Amends. 
The  act  applies  where  any  rent  is  justly 

due,  747. 
Trespass  or  case  under  this  act  according 

to  the  nature  of  the  injury,  748. 
Actual  damage  necessary,  id. 
For  excessive  distresses,  id. 

Form  of  declaration,  1015. 
Not  for  distraining  for  more  rent  than  is  due, 

748. 
But  for  taking  an  excessive  quantity  of  goods 

or  cattle,  id. 
The  excess  must  be  considerable,  749. 
Whether  distress  excessive  a  question  for  the 

jury,  750. 
Measure   of  damages   for   an  excessive  dis- 
tress, id. 
EtTect  of  a  subsequent  arrangement  to  pre- 
vent the  sale  of  an  excessive  distress,  id. 
For  irregular  distresses,  id. 

Sale  without  five  days'  previous  notice,  id. 

Form  of  declaration,  1017. 
Sale  without  a  proper  appraisement,  751. 

Form  of  declaration,  1018. 
Sale  of  growing  crops  before   they  are  ripe, 

751. 
For  selling  at  less  than  the  best  price,  752. 

Form  of  declaration,  1018. 
Sale  under  improper  conditions,  752. 
For  not  removing  a  distress  within  a  reason- 
able time,  id. 
For  driving  cattle  distrained  more  than  three 
miles  and  out  of  the  hundred,  id. 
Form  of  declaration,  1017. 
For  not  leaving  the  overplus  in  the  hands  of 
the  sheriff,  &c.,  753. 

Form  of  declaration,  1018. 


DISTRESS  FOR  RENT— continued. 

Declarations   for    excessive    and    irregular   dis- 
tresses, 753. 

How  framed  genrrallv,  id. 
Forms,  1015—1019. 
Pleas,  754.     See  post,  Pleas. 
Damages  (11  Geo.  2,  c.  19,  s.  19),  755.     See 

Damages. 
Tender-  of  amends  before  action,  747,  755. 

See  post.  Tender  of  Amends. 
Payment  of  money  into  court,  756.     See  post, 
Payment  into  Court. 

DITCH  and  hedge. 

Property  in,  486. 
Rule  as  to  ditching,  id. 

DOOR-BELL,  use  of,  by  lodger,  173. 

DOUBLE  RENT,  558. 
Declaration  for,  101 1. 
May  be  distrained  for,  359,  558. 
Avowry  and  cognizance  for,  797  (t). 

DOUBLE  VALUE,  554. 
Declaration  for,  1011. 

DOWER. 

Leases  by  tenants  in  dower,  11. 
Distresses  by,  369. 
Emblements,  562. 

DRAINAGE. 

Allowances  for  at  end  of  term,  574. 
Reference  to  the  Drainage  Acts,  575. 
Artificial  cuts  or  drains,  616. 
Implied  grant  or  reservation  of  drains,  &c., 

617. 
Form  of  express  reservation  of  the  use  thereof, 

989. 
Licence  to  make  or  use  drains,  &c.,  617. 
Extinguishment  or  suspension  of  drains,  &c., 

618. 

DUCHY  OF  CORNWALL,  leases  by,  15. 

DUCHY  OF  LANCASTER,  leases  by,  15. 

DUNG.     See  post.  Manure. 

Allowance  for,  at  end  of  term,  568. 
Easement   to    mix    dung,    &c.    on    adjoining 
land,  620. 

DUPLICATE  LEASE.     See  Counterpart. 

DURATION. 

Of  terms  for  years,  97.     See  Certainty. 
Of  tenancy,  "  for  one  year  certain,  and  so  on 
from  year  to  year,"  98,  289,  971  (h). 

"  For  six   months,  and  so  on  from  six 

months  to  six  months,"  98. 
"  From  two  years  to  two  years,"  and  the 
like,  id. 

DURESS. 

Meaning  of,  46. 

Leases  by  persons  made  under  duress,  id. 

DURHAM,  county  of  (19  &  20  Vict.  c.  108,  s.  86), 
882. 

EASEMENTS. 
Commons,  576. 
Ways,  597. 
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EASEMENTS -eon<j»ue<f. 
Lights,  605. 
Watercourses,  610. 
Miscellaneous,  til9. 

Use  of  a  yard  for  certain  purposes,  620. 
Clothes  lines  to  dry  linen,  id. 
To  mix  dung,  &c.  on  adjoining  land,  id. 
Suspension  and  revival  of  necessary  easements, 
id. 

ECCLESIASTICAL    COMMISSIONERS,   28, 
30,  31. 

ECCLESIASn'ICAL  CORPORATIONS. 

Leases  by,  18. 

24  &  25  Vict.  c.  105.. 31,  32. 

25  &  26  Vict.  c.  52.. 951. 
Leases  to,  61. 

EFFLUXION  of  time. 

Expiration  of  lease  by,  251. 
Custody  of  expired  lease,  243. 

EJECTMENT. 

Action  of,  820.    (Where  see  a  full  Index.) 

Forms  in.     See  post,  Forms  (8). 

Recovery  of  small   tenements  in  the  county 

courts,  865.    (Where  see  a  full  Index.) 
Forms.     See  post,  Forms  (9). 
Summary   proceedings    before    justices.     See 

post.  Justices. 

ELECTION. 

By  infant  to  confirm  or  avoid  a  lease,  40. 
By   assignees  of  bankrupt  lessee,  to  take   or 

reject  a  lease,  213  —  216. 
To  proceed  at  law  or  in  equity,  897. 
No  stay  of  proceedings  at  law  merely  because 

there  is  a  suit  in  equity  for  the  same  cause, 

925. 

ELEGIT. 

Leases  by  tenants  under  an  elegit,  ol. 
How  writ  executed,  210.     See  post,  Execu- 
tions (Writs  of). 
Action  for  use  and  occupation,  677. 

EMBLEMENTS. 

Nature  of,  559. 
Incidental  rights,  560. 
Who  are  entitled  to,  id. 
14  &  15  Vict.  c.  25,  s.  1  ..id.,  942. 
"General  rule  as  to  persons  entitled,  561. 
Tenants  for  life  and  their  undertenants,  562. 
Clergymen  and  their  undertenants,  id. 
Tenants  in  dower  and  jointure,  id. 
Tenants  for  years,  not  entitled,  id. 
Tenants  from  year  to  year,  563. 
Strict  tenants  at  will,  id. 
Tenants  under  execution,  id. 
Devisees  and  legatees,  id. 

ENABLING  and  disabling  statutes,  22—32,  951. 

ENCROACHMENTS  by  tenants.  551,  594,  855. 

ENDOWMENTS  of  a  See,  leases  of,  30. 

ENTRY. 

Right  of,  may  be  disposed  of  by  deed,  3. 
Of  lessee,  139. 

Necessary  to  change  an  interesse  termini 
into  a  term,  139,  705. 


ENTRY— continued. 

Necessary  to  support  an   action  for  use  and 

occupation,  705,  707. 
Unnecessary  to  support  an  action  of  covenant 

or  debt  for  rent  under  a  deed,  638,  657. 

EPISCOPAL  and  capitular  estates,  leases  of,  30. 

EQUITY. 

Proceedings  in,  894. 

For  a  specific  performance,  id.  (Where 
see  a  full  Index. ) 

For  an  injunction,  918. 

Landlord  against  tenant,  id. 

Tenant  against  landlord,  920. 

Tenant  against  tliird  persons,  923. 

To  correct  an  erroneous  lease  or  other 
deed,  926. 

Where  trustees,  &c.  obtain  renewed  leases 
in  their  own  names,  927. 

Leases  obtained  by  stewards,  &c.,  928. 

No  stay  of  proceedings  at  law  merely  be- 
cause there  is  a  suit-in  equity  for  the 
same  cause,  925. 

Relief  against  forfeiture  for  nonpayment 
of  rent,  864. 

For  not  insuring,  523. 
Not  for  non-repair,  864. 

ERASURE. 

In  an  affidavit  should  be  marked,  1004. 
No  erasure  in  the  jurat,  id. 

ESCROW,  16  (p),  133,  666  (s),  905  {p). 

Will  not  defeat  an  action  for  use  and  occu- 
pation, 666  («),  707  (e). 

ESTOPPEL. 

Leases  by,  2,  161. 

Leases  by  a  mortgagor,  50. 

Nature  and  use  of  estoppels,  161,  709. 

Effect  of,  on  lessor,  162. 

on  lessee,  163,  709, 

on  validity  of  lease,  165. 

as  to  description  of  premises,  id. 

By  an  attornment,  207,  709  (m),  (n). 

A  tenant  is  estopped  from  denying  his  land- 
lord's title,  163,  709. 

ESTOVERS. 

Leases  of,  72. 
Common  of,  591. 

ETC.  When  an  &c.  does  or  not  render  a  contract 
too  uncertain  to  be  specifically  enforced  in 
equity,  901,  913. 

EVICTION. 

Effect  of,  355,  710. 

On  right  to  distrain,  366. 
From  part,  711 — 714. 
By  title  paramount,  346. 
Plea  of,  in  covenant,  650. 
In  debt  for  rent,  661. 
Use  and  occupation  not  maintainable  after  an 

eviction,  681,  692,  710. 
From  part,  711,  714. 
By  a  railway  company,  682. 

EVIDENCE  for  plaintiff". 
In  debt  for  rent,  662. 

In  actions  for  use  and  occupation,  701 — 707. 
In  replevin,  780,  808. 
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lEVIDENCE  for  ^Uintiff— continued. 
In  ejectment,  851 — 857. 
Mesne  profits,  756,  826,  857. 
In  actions  for  small  tenements  in  the  county 

courts,  868—872,  876. 
On  summary  proceedings  before  justices,  884 

—893. 
In  suits  for  specific  performance,  899,  903, 

905. 

EVIDENCE  for  defendant. 
In  debt  for  rent,  662. 

In  actions  for  use  and  occupation,  707 — 713. 
In  replevin,  781,  815. 
In  ejectment,  859. 

In  actions  for  small  tenements  in  the  county 
courts,  872,  877. 

EVIDENCE  in  reply,  860. 

EXCEPTIONS  and  reservations,  120. 
Forms,  989,  990. 
How  pleaded,  642. 

EXCESSIVE    DISTRESS.     See  Distress  for 
Rent. 

Declaration  for  an  excessive  distress,  1015. 
The  like,  where  amount  of  rent  is  dis- 
puted, id. 


EXCHANGES. 

equality,  371. 


Distress  for  rent  reserved  for 


EXECUTION  (of  a  deed),  131. 

What  signing  and  sealing  are  necessary,  id. 
Mode  of  execution  under  a  power,  157. 
As  an  escrow,  133,  666  (s). 
Effect  of,  905  (p). 

Will  not  defeat  an  action  for  use  and  oc- 
cupation, 666  (s),  707  (e). 
Of  a  memorial,  996. 

EXECUTIONS  (Writs  of). 
Fieri  facias,  209. 
Elegit,  210. 
Registration  of,  212. 
Growing  crops— subsequent  rent  (14  &   15 

Vict.  c.  25,  s.  2),  389,  943. 
Straw,  &c.  {56  Geo.  3,  c.  50,  s.  I),  480. 
Notice  to  sheriff  of  rent  due,  where  tenant's 
goods  have  been  taken  in  execution,  421, 
425. 

Form,  1027. 
Notice  from  sheriff  to  execution  creditor,  426. 

Form,  1027. 
Notice  to  high  bailiff,  427. 

Form,  1028. 
Notice  to  sheriff  where  tenant's  goods  seized 

under  admiralty  process,  428. 
No  replevy  of  goods  taken  in  execution,  764. 

EXECUTORS  AND  ADMINISTRATORS. 

Leases  by,  48. 

When  bound  by  covenants  in  a  lease  to  tes- 
tator, 107. 

Assent  of  executor  to  a  bequest,  225. 

What  goes   to   executors  and  administrators 
generally.  226. 

Terms  of  years,  228. 
Yearly  tenancies,  id. 

Effect  of  probate,  227. 

Extent  of  rights  of  personal  representatives, 
228. 


EXECUTORS    AND    ADMINISTRATORS— 

continued. 

Extent  of  their  liability,  229. 

For  costs,  229,  235. 
22  &  23  Vict.  c.  35,  ss.  27— 30.. 232. 
Actions  by,  for  breaches  of  contract  in  testa- 
tor's lifetime,  636. 

For  subsequent  breaches,  637- 

For  use  and  occupation,  670,  690. 
Actions  against,  debt  for  rent,  659. 

Use  and  occupation,  684,  690. 
Misjoinder  of  counts  against,  692. 
Suit  against  for  specific  performance,  916. 

EXHIBITS  to  an  affidavit,  how  marked,  1004  (a). 

EXPENSES  of  lease  and  counterpart,  137. 
Forms  of  stipulations  as  to,  968,  973. 
Of  distress  for  201.  or  less,  414. 

for  more  than  20^,  416. 
Of  food  and  water  supplied  to   animals   im- 
pounded, 407. 
Of  a  replevy  (before  action),  776. 

EXPIRED  LEASE,  custody  of,  243,  551. 

EXTENT,  effect  of,  on  a  distress,  388,  764. 

EXTRA  RENT  for  additions  and  improvements, 
how  recoverable,  716. 

FACTORS.     Goods  in  possession  of,  when  privi- 
leged from  distress  for  rent  due  from  him,  385. 

FAIR  AND  MARKET,  leases  of,  74. 
When  not  to  be  held,  id. 

FARM,  what  it  comprises,  88. 
Form  of  lease,  983,  988. 

FEES  payable  in  county  court  on  a  replevy,  776. 
The    like,    in   actions  for   recovery    of  small 
tenements,  882. 

FEE  SIMPLE.     Leases  by  tenants  in  fee,  3. 

FEE  TAIL.     Leases  by  tenants  in  fee  tail,  3. 

FELONS. 

Leases  by,  47. 
Leases  to,  64. 
No  specific  performance  at  their  suit,  917. 

FENCES,  486—489. 

Obligations  to  repair,  487. 
Remedies  for  non-repair  of,  737. 

FERJE  NATUR,^.     Distress  of  animals,  383, 

FERRY,  lease  of,  89. 

FIERI  FACIAS.     See  Executions  (Writs  of). 
Leases  under,  51. 
Sheriff's  duty  on  executing,  209. 
Registration  of,  212. 

FIFIELD  MANOR,  leases  of,  25. 

FINE.     See  post,  Premium  or  Fine. 

FIRE.  Subsequent  liability  of  lessee  to  rent,  354, 
713,715. 

Liability  to  repair  or  rebuild,  465,  519. 

14  Geo.  3,  c.  78,  s.  86.. 465,  519,  629, 
On  whom  loss  falls,  519. 
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FI  RE — continued. 

Contracts  to  insure,  520. 

Lessor  to  have  benefit  of  informal  insurance 

(22  &  23  Vict.  c.  35,  s,  7),  id. 
Protection  of  purchaser  against  forfeiture  in 

certain  cases,  id. 
Covenant  to  insure,  &c.  (Form),  974,  977. 
Runs  with  the  land,  521. 
What  amounts  to  a  breach,  id. 
Relief  against  forfeiture  for  not  insuring,  523. 
In  equity,  id. 
At  law,  524'. 
Proviso  for  suspension   of  rent  till  premises 
repaired  or  rebuilt  by  landlord  (Forms),  968, 
980. 
Suggestions  where  rewards  are  claimed    for 
a  chimney  on  fire,  630. 

FISHERY,  how  demised,  75. 

When  the  land  is  included,  89. 

Form  of  declaration   in    action  for    use   and 

occupation  of,  687  (x),  1006. 
Common  of  piscary,  592. 

FIXTURES,  meaning  of,  493. 
Tenant's,  494. 
Landlord's,  id. 
What  are  not  fixtures,  id. 
Between  what  classes  of  persons  questions  as 

to  fixtures  arise,  497. 
General  rule  as  to  fixtures,  id. 

as  to  annexations  by  a  tenant, 
498. 
Exceptions,  id. 
For  the  purposes  of  trade,  499. 

Decisions,  500. 
For  agricultural  purposes,  502,  503. 
14  &  15  Vict.  c.  25,  S.3..502. 
Form  of  landlord's  consent  under  this  act 
to  the  tenact  erecting   or  putting  up 
buildings,  engines  or  machinery,  1003. 
Form  of  notice  to  landlord  of  tenant's  in- 
tention to  remove  such  buildings, &c.,  id. 
Form  of  notice  by  landlord  of  his  election 
to  purchase  all  or  part  of  such  build- 
ings, &c.,  id. 
For  ornament  and  convenience,  503,  505. 
Contracts  as  to  removal,  506. 

on  other  points,  509. 
Removal  of,  511,  512. 
Do  not  pass  to  assignees  of  bankrupt  lessee, 

217. 
Exempt  from  distress  for  rent,  378. 
Remedies  respecting,  513—516. 
Survey  and  valuation  of  dilapidations  and  fix- 
tures, 516. 
Valuation  of  between  outgoing  and  incoming 

tenants,  518. 
Covenants  to  re-deliver  at  end  of  term,  539. 

Forms,  978,  980. 
Need  not  be  mentioned  in  a  declaration  for 
rent,  643  (m). 

FOOD  AND  WATER  to   be  supplied  by  dis- 
trainer to  animals  impounded,  406. 

Power  to  third  persons  to  supply  same,  407. 
How  expenses  recovered,  id. 

FORCIBLE  ENTRY  AND  DETAINER,  933 

—936. 

By  landlord  after  term  expired,  549,  550. 


FOREHAND  RENT,  322,  325. 
May  be  distrained  for,  322(<). 
Notice  thereof  to  sheriff,  423. 

FORFEITURE.    See  post,  Provisoes  and  Con- 

DITIONS. 

Generally,  270-286. 
How  incurred,  270. 

By  what  acts,  271. 
Breach  of  implied  or  express  condition,  270. 
Time  and  place  of  performance  of  condi  tion,27 1. 
Eflfect  of  the  Statute  of  Limitations,  272. 
Estate  of  party  entering,  id. 
Construction  of  provisoes  for  re-entry,  id. 
Who  may  avail  themselves  of  a  forfeiture,  276. 

Not  the  lessee,  id. 

The  lessor  or  his  assigns,  id. 

Assignee  of  the  reversion,  277. 

Assignee  of  part,  278. 
Past  forfeiture  not  assignable,  3. 
Entry  of  lessor  for  a  forfeiture,  279. 
by  corporations  aggregate,  id. 
Demand  of  rent,  when  necessary,  280. 

How  made,  282. 

Proviso   dispensing  with  such    demand, 
280,  828. 

Form,  978  (i). 

When  unnecessary  by  15  &  16  Vict.  c.  76, 

'  s.  210.. 828. 
Waiver  of,  283. 

With  notice  thereof,  284. 

By  distress  or  other  acts,  id. 

23  &  24  Vict.c.  38,  s.  6.. 286. 
Relief  against  forfeiture  for  non-payment  of 
rent,  at  law,  863. 

In  equity,  864. 
For  not  insuring,  523 — 525. 

Relief  against  forfeiture  in  equity,  523. 
at  law,  524. 
For  not  repairing,  864. 

No  relief  against  forfeiture  either  at  law 
or  in  equity,  id. 
Of  copyholds,  by  a  lease  without  licence,  54. 
Effect  of,  in  a  suit  for  a  specific  performance  of 
an  agreement  for  a  lease,  911,  915. 

Where  the  alleged  forfeiture  is  disputed, 
915. 

FORMS.     See  Precedents  of  Leases,  &c.,  966 
(where  see  a  List);   Covenants  (forms  of), 
1070. 
(1.)   Of  Notices  to  quit  and  other  Notices,  ^c. 
Notice  to  quit  signed  by  the  landlord  himself, 

998. 
by  his  agent,  id. 
by   the    tenant  himself, 

999. 
by  his  agent,  id. 
lodgings,  given  by  landlord,  «<f. 
by  tenant,  id. 
given  by  a  tenant  in  common,  id. 
Notice,  to  determine  a  lease  for  twenty-one 
years  at  the  end  of  the   first  seven  or  four- 
teen years,  id. 
Demand  of  possession  pursuant   to   15  &  16 

Vict.c.  76,  s.  213..  1000. 
Demand  of  possession  at  the  end  of  a  term  of 
years,    otherwise   double   rent   or    double 
value,  id. 
Notice  to  tenant  to  deliver  up  possession  pur- 
suant to  1  &  2  Vict.  c.  74..  1001. 
Notice  to  repair  (two  forms),  id. 
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FORMS— continued. 

Notice    of  mortgage  to    mortgagor's  tenant 

(two  forms),  1002. 
Attornment  to  a  receiver,  with  the  consent  of 

landlord  and  his  mortgagee,  id. 
Acknowledgment  of  title  to  bar  the  Statute  of 

Limitations,  1003. 
Landlord's  consent  pursuant  to  14  &  15  Vict, 
c.  25,  s.  3, 'to  tenant  erecting  or  putting  up 
buildings,  engines  or  mac'nnery,  id. 
Tenant's  notice   of  his   intention   to  remove 

such  buildings,  engines  or  machinery,  id. 
Notice  by  landlord  of  his  election  to  purchase 

all  or  part  thereof,  id. 
Notice  by  landlord   to  take  part  of  the  land 
for  building  or  other  purposes  pursuant  to 
a  proviso  in  the  lease,  991,  1004. 
(2.)  Proceedings  in  Actions  between  Landlord  and 
Te7iant  {except  Replevin  and  Ejectment). 
Affidavit  by  one    deponent   (general    form), 
1004. 

Thelike,  by  twoormore  deponents,  1005. 
Commencement  of  a  declaration,  id. 
Declaration  for  use  and  occupation,  1006. 
for  rent  (various  counts),  id. 
for  rent  and  non-repair,  1007. 
for  non-repairs  and  non-cultiva- 
tion, &c. — second  count  upon 
a  renewed  tenancy,  1008. 
for  not  keeping  a  house,  &c.  in 

tenantable  repair,  1009. 
for  using  tenements  in  an  unte- 
nantlike  and  improper  manner, 
id. 

The  like,  and  for  not  culti- 
vating the  land  according 
to  the  custom,  &c.,  1010. 
by  administrator  of  lessor  against 
lessee,   for   rent  and  use   and 
occupation  in   intestate's  life- 
time and  afterwards,  id. 
for  not  giving  up  possession   at 

end  of  term,  1011. 
for  double  value,  id. 
for  double  rent,  id. 
by    tenant    against   landlord    for 
breach  of  covenant  as  to  title, 
&c.,  1012. 
for  breach  of  covenant  for  quiet 

enjoyment,  id. 
by  out-going  tenant  against  in- 
coming tenant  or  landlord  for 
cultivations,     growing    crops, 
&c.,  id. 
for  a  trespass  to  land,  1013. 
for  an  expulsion,  &c.,  id. 
for   distraining   and   impounding 

plaintiil's  cattle,  id. 
for  seizing  and  taking  away  plain- 
tiff's goods,  1014. 
in  trover,  id. 
in  detinue,  id. 
for  distraining  and  selling  when 

no  rent  was  due,  1015. 
for  an  excessive  distress,  id. 

The  like,  where  amount  due 
for  rent  is  disputed,  id. 
for  distrainingafter  a  tender,  1016. 
for  proceeding  with  a  distress  after 
tender  made  before  impound- 
ing, id. 


YORMS—coyitinued. 

Declaration  for  selling  goods  after  tender  made 
after  the  impounding,  1016. 
for  distraining  tools  and  utensils 

of  trade,  id. 
for     distraining     beasts     of    the 

plough  and  sheep,  1017. 
for  driving  a  distress  above  three 
miles  and  out  of  the  hundred, 
id. 
for  selling  a  distress  without  five 

days'  previous  notice,  id. 
for  impounding  a  distress  off  the 
premises  without  due  notice  as 
to  the  place  where,  &c.,  1018. 
for  selling   a   distress  without  a 

proper  appraisement,  id. 
for  not  selling  for  the  best  price, 

id. 
for  not  leaving  overplus  in  hands 

of  sheriff,  &c.,  id. 
for  a  vexatious  second  distress  for 

the  same  rent,  1019. 
for  impounding  sheep  in  an  im- 
proper pound, id. 
against  a  broker  for  not  giving  a 
copy  of  his  charges,  &c.,  id. 
Pleas. 

Commencement  of  a  first  or  only  plea,  1020. 
The  like,   of  a  second   or  subsequent 

plea,  id. 
The  like,  as  to  part,  id. 
Non  est  factum,  id. 
Never  indebted,  id. 

The  like,  as  to  part,  1020,  1021. 
Non  assumpsit,  1021. 

The  like,  as  to  part,  id. 
Not  guilty,  id. 

■The  like  (by  statute),  id. 
Nil  habuit  in  tenementis,  id. 
Statute  of  Limitations,  id. 
Payment,  id. 

The  like,  as  to  part  (two  forms),  1022. 
Set-off,  id. 

The  like,  as  to  part  (two  forms),  id. 
Tender,  id. 

Replication  (two  forms),  1023. 
Payment  into  court,  id. 

The  like,  as  to  part,  id. 
Replication  (two  forms),  id. 
Justification  of  a  distress  for  rent,  id. 

The    like,    on    goods   fraudulently  re- 
moved, id. 
Justification  of  distress  for  damage  feasant, 
1024. 
(3.)  Proceedings  on  Distresses. 

Warrant  to  distrain  in  a  house  for  rent,  1024. 

on  a  farm,  id. 
Inventory  of  goods  distrained,  id. 
Notice  of  distress  for  rent,  1025. 

of  growing  crops,  &c.,  id. 
Request  of  a  tenant  to  his  landlord  to  with- 
draw a  distress  for  rent,  with  liberty  to  make 
a  second  distress,  1026. 
Consent  of  tenant  to  the  landlord  or  his  bailiff 
continuing  in  possession   under  a  distress 
for  more  tlian  five  days,  id. 
Appraiser's  oath,  and  memorandum  thereof,  id. 
The  ai)praisement,  1027. 

Notice  to  sheriff,  under  8  Ann.  c.  14,  s.  1,  of 
rent  due  to  landlord  of  execution  debtor,  id. 
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FORMS — continued. 

Notice  thereof  from  sheriff"  to  execution  cre- 
ditor, 1027. 
Notice  to  liigh  bailiff  of  a  county  court  pur- 
suant to  19  &  20  Vict.  c.  108,  s.  75..  1028. 
(4.)  Proceedings  on  a  Replevy  (before  action). 
Notice  of  sureties  (two  forms),  1028. 
The  like,  by  the  registrar,  1029. 
Affidavit   of  justification    by   sureties,    1029, 

1030. 
Bond  in   replevin  where  the  action  is  to  be 

brought  in  the  county  court,  1030. 
Memorandum  of  deposit  in  lieu  of  such  bond, 

id. 
Bond  in  replevin   where  the  action  is  to  be 

brought  in  a  superior  court,  1031. 
Memorandum  of  deposit  in  lieu  of  such  bond, 

id. 
Warrant  to  high  bailifiFto  replevy,  1032. 
(5.)  Proceedi7igs  in  Replevin  in  the  County  Court. 
Particulars  of  the  goods  distrained,  1032. 
Summons  to  witnesses,  id. 
Notice  to  produce,  1033. 
Notice  to  admit,  id. 

Notice  desiring  inspection  of  documents,  1034. 
Appointment  to  inspect,  id. 
Judgment  for  defendant  in  replevin  for  rent,  id. 
for  damage  feasant,  id. 
(G.)  Proceedings  in  Replevin  commenced  in  a  Su- 
perior Court. 
Writ  of  summons  in  replevin,  1035. 
Declaration.  1035,  1036. 

The  like,  where  the  goods  or  cattle  have 
not  been  redelivered  to  plaintiff",  1036, 
Commencement  of  a  first  plea,  avowry  or  cog- 
nizance, 1037. 
of  a  second  or  subsequent  plea, 
avowry  or  cognizance,  id. 
Plea  of  not  guilty,  id. 
non  cepit,  id. 

cepit  in  alio  loco,  with  or  without  an 
avowry  for  rent,  1038. 

Or  for  damage  feasant,  id. 
denying  plaintiff"'s  property,  and  claiming 
property  in  defendant  or  a  third  per- 
son, id. 
denying  plaintiff"'s  property  simply,  id. 
Avowry  for  rent  under  11  Geo.  2,  c.  19,  s.  22,  id. 
Cognizance  for  rent  under  11  Geo.  2,  c.  19, 

s.  22..  1039. 
Avowry  and  cognizance  for  rent  under  11  Geo. 

2,  c.  19,  s.  22,  id. 
Avowry  for  an  ancient  quit  rent,  payable  to 

the  lord  of  a  manor,  id. 
Avowry  or  cognizance  by  a  freeholder  or  his 
bailiff"  for  damage  feasant,  id. 

The  like,  by  a  tenant  or  his  bailiff",  1040. 
Other  avowries  and  cognizances  (various),  id. 
Commencement  of  a  first  plea  in  bar,  1041. 
The  like,  of  a  second  or  subsequent  plea 
in  bar,  id. 
Plea  in  bar. 

Joinder  of  issue,  id. 

Non  tenuit,  id. 

No  reversion  in  landlord,  id. 

Defendant  not  bailiff",  id. 

Riens  in  arrere,  id. 

The  like,  as  to  part,  and  a  tender  as 
to  the  residue  before  the  distress, 
1042. 
Or  before  the  impounding,  id. 


YOTiU^  — continued. 

Plea  in  bar  —  continued. 

A  tender  of  the  rent  before  distress,  1042. 
The  like,  with  expenses  before  im- 
pounding, id. 
The  Statute  of  Limitations,  1043. 

The  like,  as  to  part,  and  a  tender  as 
to  the  residue,  id. 
A  release,  id. 

The  like,  as  to  part,  and  a  tender  as 
to  the  residue,  id. 
Payment  of  money  into  court,  id. 
Replication,  1044. 
The  like,  as  to  part,  and  riens  in 
arrere  as  to  the  residue,  id. 
Replication,  id. 
To  avowr^r  or  cognizance  for  damage  feasant. 
Joinder  of  issue,  1044. 
A  traverse  of  the  title  (two  forms),  id. 
Defendant  not  bailiff",  id. 
Tender  of  amends  before  distress,  id. 

The  like,  with  expenses  before  im- 
pounding, id. 
Payment  into  court,  1045. 
Replication,  id. 
Other  pleas  in  bar  (various),  id.     . 
Judgments  and  posteas  in  replevin,  id. 
Writs  of  retorno  habendo,  &c.,  1046. 
Writ  of  second  deliverance,  id. 
Return  thereto,  id. 
(7.)  Forms  in  mictions  of  Replevin  removed  from,  the 
County  Court  into  a  Superior  Court. 
Affidavit  for  certiorari  (two  forms),  1047^ 
Judge's  order  for  certiorari,  id. 
Bond  on  removal,  1048. 
Memorandum  of  deposit  in  lieu  of  such  bond, 

id. 
Writ  of  certiorari,  id. 

Return  thereto,  1049. 
Notice  of  filing  certiorari,  and  demand  of  de- 
claration, id. 
Declaration  in  replevin  after  removal  by  cer- 
tiorari, 1050. 
(8.)  Forms  in  Ejectment. 

Retainer  of  attorney  for  claimants,  1050. 
Praecipe  for  writ  of  ejectment,  id. 
Writ  of  ejectment,  id. 

The  like,  with  notice  to  find  bail,  1051. 
The  like,  pursuant  to  15  &  16  "Vict.  c.  76, 
s.2\7,  id. 
Notice  by  attorney  of  a  claimant  suing  in  per- 
son, that  he  is  authorized  to  act  for  him, 
1052. 
Affidavit  of  service  of  writ  on  defendant  per- 
sonally, id. 

On  his  wife,  id. 

On  his  servant  or  some  member  of  his 
family,  id. 
Notice  from  defendant  to  his  landlord  or  bailiff" 

or  receiver,  of  the  writ,  1053. 
Particulars  of  property  claimed,  id, 

of  breaches,  id. 
Appearance  by  attorney  of  one  or  more  de- 
fendants named  in  the  writ,  1054. 
The  like,  in  person,  id. 
Notice  of  such  appearance,  id. 
Affidavit  for  leave  to  appear  and  defend,  id. 
Appearance    by   attorney    of  a   landlord   not 
named  in  the  writ,  id. 

The  like,  iu  person,  1055. 
Notice  of  such  appearance  (two  forms),  id. 
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Notice  by  attorney  of  a  defendant  in  person, 

that  he  is  authorized  to  act  for  him,  1055. 
Notice  to  defend  for  part  only,  id. 

The  like,  by  a  landlord  not  named  in  the 
writ,  105(). 
Incipitur  of  a  judgment  in  ejectment,  id. 
Judgment  where  no  defendant  appears,  id. 

against  some  of  the  defendants,  and 

issue  against  others,  id. 
for  non-appearance  as  to  part,  and 
issue  as  to  the  residue,  1057. 
Issue  where  the  defendants  all   appear  and 
defend  for  the  whole,  id. 
where  there  are  defences  by  several  de- 
fendants as  to  different  parts,  id. 
where  all  the   defendants  appear,   but 

limit  their  defence  to  part  only,  id. 
where  some  of  the  defendants  defend 
for  the  whole,  and  plaintiff  abandons 
all  further  proceedings  against  those 
who  have  not  been  served  with  the 
writ,  1058. 
where  defendants  appear,  and  also  their 

landlord,  id. 
where  the  landlord  only  appears,  id. 
Postea  on  a  verdict  for  the  claimant,  id. 

for   landlord,   with  mesne  profits    as- 
sessed, id- 
where  plaintiff's  title  expired  after  the 

writ  was  served,  1059. 
on  a  nonsuit  (two  forms),  id. 
on  a  verdict  for  the  defendant,  id. 
(9.)   In  Actions  for  the  Recovery  of  Small   Tene- 
ments in  the  County  Courts. 
Summons  to  a  tenant  or  other  person  holding 
over,  1060. 
The  like,  for  non-payment  of  rent,  id. 
Summons  to  witnesses,  1032,  1061. 
Notice  to  produce,  1033,  1061. 
Notice  to  admit,  id. 
Notice  desiring  an  inspection  of  documents, 

1034,  1061. 
Appointment  to  inspect,  id. 
Order  for  recovery  of  tenements,  1061. 
Warrant  for  giving  possession  of  tenement,  id. 

FRANCHISES,  leases  of,  74. 

FRAUDS '(Statute  of).      See  post,  Statute  of 
Frauds. 

FRAUDULENT    REMOVAL    to   avoid   a   dis- 
tress, 401. 

8  Ann.  c.  14,  s.  2,  id. 
11  Geo.  2,  c.  19,  ss.  1,  2,  7,  id. 
What  cases  are  within  the  statute,  402. 
Aiding  in  fraudulent  removal,  403. 
11  Geo.  2,  c.  19,  ss.  3—6,  id. 
Decisions  on  sect.  3.  .404. 
on  sect.  4.  .405. 
Avowry  or  cognizance  for  vent  after  a  fraudu- 
lent removal.  402(0,  Ti)l. 
Form,  1040. 
Justification  in  trespass,  1023. 

FRAUDULENT  REPRESENTATIONS. 

Lease  obtained  by,  142,  143. 

Effect  of    misrepresentations  and  deceit    by 

plaintiff"  in  a  suit  for  a  specific  performance, 

909. 
FREE  PUBLIC  LIBRARIES,  leases  for,  68. 


FROM,  meaning  of  (exclusive  or  inclusive),  94. 

FURNISHED     APARTMENTS.        See    post, 
Lodgings. 

Rent  of,  may  be  distrained  for,  359. 
Form  of  agreement  for  lease  of,  970. 

FURNISHED  HOUSE. 

Concise  agreement  for  letting,  969. 
Stamp  (24  &  25  Vict.  c.  21),  958. 

GALE,  meaning  of,  658. 

GAME,  524—629. 

What  is,  624. 

Statutes  relating  to,  625. 

Exceptions  and  reservation  of,  122,  624. 
Form,  989. 

Grant  of,  to  the  tenant,  983. 

Contracts  relating  to,  not  interfered  with  by 
statute,  625. 

Landlord  entitled  to,  may  authorize  other  per- 
sons, id. 

When  tenant  may  not  kill  game,  nor  autho- 
rize other  persons  to  do  so,  id. 

Summary  proceedings  against  trespassers,  626. 

Gamekeeper,  627. 

Arrest  by  tenant  of  trespassers  and  poachers, 
id. 

Actions  by  tenant  against  trespassers,  628. 

Damage  to  crops  by  game,  id. 

Game  licence  to  tenants,  id. 

Stealing  hares  and  rabbits  in  warrens,  id. 

Poaching  act  (25  &  26  Vict.  c.  114),  629. 

GAS  RATES  in  the  metropolis,  459. 

GAVELKIND. 

Distress  by  heirs,  368. 
Avowry  by,  795  (r). 

GENERAL  ISSUE. 
In  covenant,  647. 

Form,  1020  f  No.  65). 
In  debt  for  rent,  659. 

Forms,  1020,  1021. 
In  actions  for  use  and  occupation,  692. 

Forms,  1020,  1021. 
Evidence  for  plaintiff,  701. 

for  defendant,  707. 
In  assumpsit,  725. 

Form,  1021. 


GENERAL  ISSUE  (by  statute). 
Form,  1021. 


'54. 


GIVE.    No  covenant  to  be  implied  from  this  word, 
541, 

GOODS.     Leases  of,  70. 

GRANT. 

Lease  or  conveyance  by,  139. 
No  covenant  to  be  implied  from  this  word, 
541. 

GROUND  RENT.    Effect  of  payment  of,  696(e), 
801. 

GROWING  CROPS. 

Distress  on,  for  rent,  380. 

Taken  in  execution  liable  to  a  distress  for  sub- 
sequent rent  (14  &  15  Vict.  c.  25,  s.  2),  389. 

Must  be  delivered  up  at  end  of  tenancy,  549. 
See  Emblements. 
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GUARDIANS  (of  infants). 
Different  sorts  of,  40—42. 
Leases  by,  42. 
Distresses  by,  371. 

GUARDIANS  OF  UNIONS  may  hire  buildings 
for  union  workhouses,  67. 


HABENDUM,  90. 

Forms  of,  974,  976. 

Terms  for  life,  91. 

Commencement  of  terms  for  years,  93. 

Duration  of  terms  for  years,  97.  See  Dura- 
tion. 

What  certainty  is  requisite  generally,  97. 

Certainty  with  reference  to  collateral  matters, 
98. 

Where  an  optional  number  of  years  is  fixed,  99. 

Where  there  is  a  recurring  number  of  years, 
100. 

Where  the  term  depends  on  a  contingency, 
101. 

HARES.     See  Game. 

HAY  (at  end  of  term),  568. 

HAY-BOTE,  leases  of,  73. 

HEDGE  AND  DITCH,  property  in,  486. 

HEIRS,  225. 

HIGH  BAILIFF  of  County  Court. 

Notice  to  him  of  rent    due  from  execution 
debtor,  427. 
Form,  1028. 
Warrant  to  him  to  replevy,  776. 
Form,  1032. 
Return  thereto,  id, 

HIGHWAY  RATES,  451. 

HOLDING  OVER. 

Consequences  of,  549,  551,  680,  716. 
Special  damages  for,  726  (5). 

HOSPITALS,  leases  by,  17  (<z),  25. 

HOUSE. 

What  it  comprises,  88. 
Form  of  lease,  976,  978. 
Underlease,  981. 

HOUSE  AGENTS. 

Must  be  licensed,  59. 
Exceptions,  60. 

HOUSE-BOTE,  leases  of,  73. 

HOUSE-TAX,  449. 

HUNTING,  shooting  and  fishing,  how  demised, 

75. 

HUSBAND  AND  WIFE. 

Leases  by,  of  wife's  freeholds,  42. 

Of  her  leaseholds,  45. 
Leases  to  married  women,  63. 

to  husband  and  wife,  id. 
Interest  of  husband  in  wife's  freeholds,  42, 218. 

In  her  leaseholds,  45,  223. 
In  arrears  of  annuity,  and  breaches  of  cove- 
nant before  marriage,  219. 


HUSBAND  AND  IVIYY. -continued. 

Mortgage  by  husband  of  wife's  land,  and  re- 
conveyance, 222. 
Joinder  of  counts  against,  220. 
Actions  not  to  abate  on  marriage,  id. 
Improvements  by  husband  of  wife's  land,  222. 
Specific  performance  against,  916. 

HUSBANDRY. 

Contracts  relating  to,  477. 

Remedies  for  breaches,  480. 

Form  of  an  agricultural  lease,  983,  988. 


See   Distress    for 


ILLEGAL    DISTRESS. 
Rent. 

ILLEGALITY. 

Flea  of,  143  (r),  700. 
Effect  of  in  equity,  910. 


IMPLIED. 

Covenants  and  agreements,  116. 
By  lessor,  id. 
By  lessee,  117. 
Excluded  by  express  stipulations,  id. 
When   implied  from  express  words  in  other 
covenants,  118. 

from  recitals,  119. 
As  to  lessor's  title  on  sale  of  a  lease,  240. 
What  is  incumbent  on  the  seller  to  perfect  it, 

241. 
How  pleaded,  643. 

How  to  declare  on  both  express  and  implied 
stipulations  in  the  same  contract,  126. 

IMPOUNDING  a  distress,  399,  406. 

What  amounts  to  an  impounding,  361,  742. 
Tender  before,  360,  741,  761,  803.     See  post. 

Tender. 
Tender  after,  361,  742,  761,  803. 

INCIPITUR  of ajudgment  in  ejectment — (form), 
1056. 

INCLOSURE  of  commons,  594. 

INCOME  TAX.     See  post,  Property  Tax. 

Payable  upon  royalties  reserved  in  a  demise  of 
brick  earth,  &c.,  438. 

But  not  on  instalments  of  the  purchase 
money  of  a  mine  sold,  439. 
No  deduction  from  succession  duty  in  respect 
of,  id. 

INCOMING  TENANT.      See  post,  Outgoing 
and  Incoming  Tenant. 

INCORPOREAL  HEREDITAMENTS. 

Leases  of,  70. 
Advowsons,  71. 
Tithes  an.l  tolls,  id. 
Commons  and  estovers,  72. 
Ways,  73. 
Offices,  id. 

Franchises,  corrodies  and  pensions,  74. 
Annuities,  75. 
Miscellaneous,  id. 
Demise  by  deed,  id. 

Action    for    use    and    occupation    of,    689, 
1006  Qi). 


f 


INDEX. 


1083 


INCUMBENTS. 

Leases  by,  27. 

Of  copyholds,  31,951. 
Actions  by,  for  use  and  occupation,  67-5. 
Actions  against,  for  not  removing  tithes,  738. 

INDEMNITY. 

To  broker  on  distraining,  395. 

Against  rent   payable    to   superior  landlord, 

971. 
Undertaking  by  landlord  not  to  distrain  on  a 

lodger's  goods,  358. 
Form,"992. 
Power  to  a  lodger  to  quit  without  notice  in 

case  of  any  danger  of  a  distress  by  superior 

landlord,  or  for  rates,  taxes,  &c.,  971. 

INDENTURE. 

Meaning  of,  79,  632. 
Leases  by,  79. 

INDEPENDENT  or  dependent  covenants,  &c., 
111. 

INDORSEMENTS  on  lease,  126. 
Memorandum  of  attestation,  975. 
Concise  form  of  receipt   for  premium,   126, 
975. 

INFANTS. 

Leases  by,  39. 

Confirmation  of,  when  of  age,  40. 
Leases  to,  62. 

Plea  of  infancy  (in  covenant),  652. 
No  specific  performance  against,  916. 
Production  of  infant  cestui  que  vie  (6  Ann. 
c.  18),  9. 

INHABITANTS  of  parishes,  townships,  &c.,  can- 
not as  such  be  lessees,  68. 

INJUNCTIONS  (at  law). 

To  restrain  the  repetition  or  continuance  of 
breaches  of  contract  or  other  injuries  (17  & 
18  Vict.  c.  125,  ss.  79—82),  923—925. 

Form  of  writ  of  summons  and  indorsement 
thereon,  924. 

Form  of  proceedings  and  judgment,  id. 

May  be  applied  for  at  any  stage  of  the  cause, 
id. 

No  injunction  in  ejectment,  925. 

Mode  of  enforcing  injunction  against  corpora- 
tions, id. 

Stay  of  proceedings  contrary  to  an  injunction, 
rule  or  order,  id. 

No  stay  of  proceedings  at  law  merely  because 
there  is  a  suit  in  equity  pending  for  the 
same  cause,  id. 

INJUNCTIONS  (in  equity),  918. 

By  landlord  against  tenant  to  restrain  waste, 

486,918. 
Where  lease  made  "without  impeachment  of 

waste,"  919. 
ASidavit  for  injunction,  920. 
By  tenant  against  landlord,  id. 
To  restrain  the  cutting  of  ornamental  timber 

in  a  lawn  on  special  grounds,  id. 
To   restrain   obstruction  of  sea  view,  against 

good  faith,  &c.,  921. 
To  restrain  destruction  of  adjoining  plantation 

of  lessor,  id. 
To  prevent  pollution  of  water,  id. 


INJUNCTIONS  (in  equity)— continued. 

To  restrain  an  ejectment  brought  to  defeat  a 

valid  agreement  for  a  lease,  921. 
Where  ejectment  brought  by  heir  or  remainder- 
man to  defeat  a  lease  made  under  a  power, 
922. 
To  restrain  ejectment  for  non  payment  of  rent, 
id. 

For  not  insuring,  923. 
For  not  repairing  (no  injunction),  id. 
By  tenant  against  third  persons,  id. 

INN,  distress  of  goods  at,  385. 

INROLMENT. 

Of  leases  by  tenant  in  tail,  4. 
Exception,  id. 

INSOLVENTS,  no  specific  performance  at  their 
suit,  917. 

INSPECTION. 

Of  lease  or  counterpart,  80,  138. 
Of  other  instruments,  138. 
Of  court  rolls,  139. 

Of  documents  in  actions  in  county  court,  no- 
tice desiring  such  inspection,  780. 
Form,  1034. 
Appointment  to  inspect,  1034. 

INSURANCE.     See  Fire. 

Usual  form  of  covenant  to  insure,  520,  977. 

Proviso  for  cesser  of  rent,  in  case  of  fire,  until 
premises  rebuilt  or  repaired  by  landlord, 
968,  980, 

Covenant  to  insure  runs  with  the  land, 521. 

Lessor  to  have  benefit  of  informal  insurance, 
520. 

Purchaser  protected  against  non-insurance  in 
certain  cases,  id. 

What  amounts  to  a  breach  of  covenant  to  in- 
sure, 521. 

Relief  against  forfeiture  for  not  insuring,  in 
equity,  523. 
At  law,  524. 

INTENDED  LESSEE,  when  not  liable  for  use 
and  occupation,  686,  708. 

INTENDED  PURCHASER,  when  not  liable  for 
use  and  occupation,  687,  708. 

INTERESSE  TERMINI,  93,  139,  705. 

INTEREST. 

When  recoverable  for  rent,  726  (r). 
Agreement  for  interest  does   not  take  away 

the  right  to  distrain,  360. 
Form    of  covenant    to  pay  interest  on   rent 

when  in  arrear  for  more  than  one  month, 

977. 
The  like,  in  agreement  for  a  lease,  967,  968. 

INTERLINEATIONS.  See  Alterations. 
In  an  affidavit  (to  be  marked),  1004  («). 
None  in  jurat,  id. 

INTOXICATED  PERSONS,  leases  by,  46. 

INTRUDERS. 

Not  entitled  to  notice  to  quit,  293. 

Demand  of  possession  sometimes  advisable, 

294. 
Not  liable  to  action  for  use  and  occupation, 

678  (u). 
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INVENTORY. 

On  a  distress,  400. 
Form,  1024. 

IRREGULAR  DISTRESSES.  See  Distresses 
FOR  Rent. 

IRREGULARITIES   and  informalities,  in  pro- 
ceedings in  the  county  courts. 
Consequences  of,  880. 

ISSUABLE  TERM.  Ejectment  where  right  of 
entry  accrues  in  or  after,  824. 

JOINDER.     5<?c  post,  Misjoinder. 

Of  plaintift's  in  actions  of  covenant,  635. 

Of  defendants,  id. 

Replevin  cannot  be  joined   with   any  other 

cause  of  action,  765. 
Of  issue,  799. 
Form,  1041. 

JOINT  STOCK  COMPANY  (provisionally  re- 
gistered). Use  and  occupation  against  the  pro- 
moter, 686. 

JOINT  TENANTS. 

Leases  by,  11. 
Distresses  by,  367. 
Avowries  by,  795. 

JOINTURE. 

Leases  by  tenants  in,  11. 
Distresses  by,  371. 
Emblements,  562. 

JUDGMENT. 

In  action  for  use  and  occupation,  when  evi- 
dence of  tenancy  in  a  subsequent  action,  703. 
Efl'ect  of  a  judgment  by  default,  717. 
In  replevin,  1045. 

The  like,  in  county  court,  783,  784. 
Forms,  1034. 

JURAT  of  affidavit. 

Forms,  1004,  1005. 

No  interlineation  or  erasure  in,  1004  («). 

JUSTICES. 

Summary  proceedings  before  them,  884. 
For  deserted  premises,  id. 

small  tenements  wrongfully  held  over,  id. 
parish  property,  890. 
cottage  allotments,  892. 
Within  the  metropolitan  police  district,  885. 

the  city  of  London,  886. 
Before  stipendiary  magistrates,  id. 

KEYS,  effect  of  accepting,  260. 
KNOCKER,  use  of,  by  lodger,  173. 

LABOURING  CLASSES,  erection  of  dwelling- 
houses  for  (18  &  19  Vict.  c.  132),  943. 

LANCASHIRE  (19  &  20  Vict.  c.  108,  s.  86), 
882. 

LANCASTER  (duchy  of),  leases  by,  15. 

LANDLORD.     See  post.  Reversion. 

Not  liable  to  do  any  repairs  whatever,  472. 
Except  under  express  covenants  or  agree- 
ments, 467. 


LANDLORD— con^iwMerf. 

Notice  to,  of  writ   of  ejectment  served   on 

tenant,  837. 
Affidavit  for  leave  to  appear,  845. 

Form,  1054. 
Appearance  by,  in  ejectment  against  tenant, 
841,  844. 

Forms,  1054,  1055. 
Notice  of  appearance,  844,  845. 

Forms,  1055. 
Issue,   when   landlord  appears    (two   forms), 

1058. 
Defences  as  landlord,  845. 

LAND-TAX,  439. 
Tiie  acts,  id. 
How  charged,  id. 
How  levied,  id. 

Power  to  tenant  to  deduct  in  proportion,  440. 
Acquittance  of  rent  pro  tanto,  id. 
Commissioners  to  settle  disputes,  448. 
Express  contracts  as  to,  430,  440,  441. 
Tenant  liable  to  the  public,  440. 

With  power  to  deduct  a  proportion  from 
his  sent,  id. 
Express  contract  by  tenant  to  pay  land-tax, 
&c.,  441. 
by  landlord,  id. 
or  the  land-tax  is  excepted 
from   tenant's  covenant, 
id. 
Distress  for,  no  breach  of  the  usual  qualified 

covenant  for  quiet  enjoyment,  id. 
Appeal  to  exchequer  when  land-tax  assessed 
on  the  same  property  in  two  or  more  divi- 
sions, id. 
Redemption  of,  442. 
The  acts,  439. 

By  whom  and  upon  what  terms,  442. 
Advisable  before  building,  id. 
When  redeemed  it  becomes   payable   to  the 

purchaser  as  interest,  id. 
When  redeemed  by  a  bishop  to  be  added  to 
the  rent,  26. 

LARCENY. 

By  tenants  or  lodgers,  930. 
Of  lodger's  goods,  id. 

LAWN,  injunction  to  prevent  damage  to,  920. 

LEASE  OR  AGREEMENT,  143. 

Forms  of  agreements  for  leases,  967—973. 

LEASEHOLDS. 

Value  of,  245. 
Table  of  value,  246. 

LEASES. 

Generally,  76. 

Definition  of,  id. 

General  requisites,  77. 

Forms  of,  966  (where  see  a  list). 

8  &  9  Vict.  c.  124.-80,  937. 

Concise  forms,  974,  975. 

By  whom  granted,  1. 

To  whom,  61. 

Of  what  property,  70. 

How  made  (by  deed  or  writing),  76. 

Operative  words,  81. 

Construction  of,  82. 

Date,  parties  and  premises,  86. 
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Description  of  the  property,  87. 
Forms,  968,  970,  978,  983. 
When  description  untrue  in  part,  87. 
Term  granted,  90. 
Habendum,  id.     See  Habendum. 
Terms  for  life,  91. 
Commencement  of  terms  for  years,  93.     See 

Commencement  of  Leases. 
Duration  of  leases  for  years,  97.     See  Dura- 
tion. 
Reddendum,  102.     See  post,  Reddendum. 
Covenants  and  agreements,  express,  102. 

implied,  102,  116. 
generally,  102. 
By  what  words  covenants  may  be  made, 

103.     See  Covenants  (forms  of). 
Liability  of  the  parties  and  their  assigns, 

104. 
"When   covenants  are  void  or  nugatory, 

105. 
Real  or  personal,  id. 
What  covenants  run  with  the  land,  106. 
Divisibility  of  liability  on  covenants,  109. 
Dependent    or    independent   covenants, 

110. 
How  discharged,  115. 
Implied  covenants  and  agreements,  116. 
By  lessor,  117. 
By  lessee,  id. 
When    implied   from    express    words    or 
other  covenants,  118. 
From  recitals,  119. 
Exceptions,  120. 

Forms  of,  989,  990. 
Provisions   and   conditions,    123.      See   post. 

Provisions  and  Conditions. 
Indorsements,  schedules,  &c.,  125. 
Stamp,  127,  955-965. 
Execution,  131. 
Attestation,  132. 
Form  of  attestation,  975. 
Under  a  power,  157. 
Registry,  133. 
Form  of  memorial,  996. 
Stamp,  965. 

Costs  of  lease  and  counterpart,  137. 
Inspection,  138. 
Livery  of  seisin,  139, 
Entry  of  lessee,  id. 
Leases  under  powers,  145  —  159.      See  post, 

Powers. 
Leases  in  reversion,  159. 
Concurrent  leases,  160. 
Leases  by  estoppel,  161.     See  Estoppel. 
Bonds  for  performance  of  covenants,  165. 
Effect  of  loss  of  lease,  80. 

Of  cancellation,  id. 
Custody  of  expired  lease,  243,  551. 

LEGACY  DUTY  (16  &  17  Vict.  c.  51,  s.  31),  249. 
On  annuities  for  a  single  life,  id. 

for  any  number  of  years  not  exceeding 
ninety-nine,  250. 

LESSEE. 

Who  may  be,  61. 

Liability  of,  after  assigning  the  term,  104. 

After  ceasing  to  occupy,  679. 

Who  has  underlet,  id. 

After  term  expired,  549,  551. 

Consequences  of  holding  over,  549,  551,  680. 


LESSEE— continued. 

Entry  of,  when  unnecessary,  638,  657. 
Necessary  in  action  for  use  and  occupation, 

678. 
Or  to  change  an  interesse  termini  into  a  term, 
139,  705. 

LESSOR. 

Who  may  be,  1. 

Actions  by,  for  use  and  occupation,  668. 

By  a  surviving  lessor  (in  his  own  name,  not 

saying  as  survivor),  669. 
By  a  lessor  who  has  no  reversion  left,  id. 

LIBRARIES  AND  MUSEUMS,  leases  for,  68. 

LICENCE. 

To  demise,  by  lords  of  manors,  6,  54. 
To  assign  or  underlet,  527. 

Forms,  994,  995. 
Covenant  not  to  assign  [or  underlet]  without 
licence,  526. 

Forms,  967,  978. 
Upon  whom  binding,  526. 
What  is  a  breach  of  such  covenant,  528. 
Waiver  of  forfeiture,  531. 
House  agents  must  be  licensed,  59. 
Exceptions,  60. 

LIEN. 

On  deeds,  vendor  no  lien  on  conveyance  for 
unpaid  purchase-money,  242. 

Solicitor  personally  liable  for  wrongful  deten- 
tion of  deeds  under  a  claim  of  lien,  &c., 
243. 

On  lease,  will  not  prevent  an  assignment, 
id. 

LIFE. 

Leases  for,  91. 

Commencement  of,  92. 
Leases  by  tenants  pur  autre  vie,  8. 
Production  of  cestui  que  vie  (how  compelled), 
id. 

LIGHTING  RATES,  458. 

Gas  rates  in  the  metropolis,  459. 

LIGHTS. 

Under  2  &  3  Will.  4,  c.  71,  s.  3.. 605. 
At  common  law,  606. 
By  modern  grant,  607. 
How  lost,  by  alterations,  608. 
By  non-user  or  abandonment,  id. 
Declaration  for  obstructing,  609. 
Pleas,  id. 
Evidence,  id. 

Injunction  at  law,  610.  See  Injunction  (at 
law). 

In  equity,  610,  921,  923.     See  Injunc- 
tion (in  equity). 

LIMITATIONS.       See  post,  Statute  of  Limi- 
tations. 

LIQUIDATED  DAMAGES  (or  penalty),  335. 
Difference  between  them,  337. 
How  distinguished,  338. 
Action  for,  336. 

LIVERY  OF  SEISIN,  139. 
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LODGINGS.       See    Apartments,   Furnished 
Apartments. 
Meaning  of,  90. 
Caution  on  taking,  173. 
Rights  and  privileges  of  lodgers,  id. 
Form  of  agreement  for,  with  special  stipula- 
tions, 970. 
Notice  to  quit,  174,  290,  291. 

Forms  (two),  909. 
Distress  for  rent  of  furnished  apartments,  359. 
Undertaking  by  landlord  not  to  distrain  on 

lodger's  goods  (form),  992. 
Larceny  by  lodgers,  &c.,  930. 

of  lodger's  goods,  174,  930. 


See  Licence  to 


LORDS  OF  MANORS. 

Leases  by,  52,  72. 
Of  wastes,  id. 
Licence  to  demise,  6,  54. 
Demise. 

Stamp  on.  9(34. 
Distress  by,  369,  371. 

LUNATICS. 

Leases  by  them  or  their  committees,  46. 

Leases  to,  64. 

Specific  performance  for  or  against,  917. 

MACHINERY  AND  FIXTURES,  do  not  pass 
to  assignees  of  bankrupt  lessee,  217. 

MANDAMUS,  under  17  &  18  Vict.  c.  125,  s.  68. 
Inapplicable  to  contracts  for  leases,  897. 

MANORS.     See  Lords  of  Manors,  supra. 

MAN-TRAPS,  932. 

MANUAL  SERVICES. 

May  be  reserved  as  rent,  320  (c). 
May  be  distrained  for,  359. 

MAxNTURE.     See  Dung. 

Contracts  respecting,  479. 
At  end  of  term,  574. 

M\P  OR  PLAN,  reference  to  in  a  lease,  &c.,  974. 

MARKETS  AND  FAIRS. 

Leases  of,  74. 

When  not  to  te  held,  id. 

MARRIAGE. 

Of  female  lessor,  218. 
Of  female  lessee,  223. 
Actions  not  to  abate  on,  220. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT,  189. 

Legal  effect  of  occupation  by  servant,  id. 

MASTER  OF  THE  ROLLS,  16. 
MASTERS'  OFFICE,  where  situate,  833  (g). 

MAXIMS, 

A  man  may  distrain  for  one  cause  and  avow  or 

justify  for  another,  411  (w),  763,  791. 
Actio  personalis  raoritur  cum    persona  (but 
•    see  3  &  4  Will.  4,  c.  42,  s.  2),  229. 
Expressum  facit  cessare  taciturn,  469. 
Id  certum  est  quod  certum  reddi  potest,  323, 

33  L 


MAXIMS  —cotitimied. 

In  contractio  tacite  insunt  qtiae  sunt  imoris  et 

consuetudinis,  901. 
Modus  et  conventio  vincunt  legem,  506. 
Nemo  debet  bis  vexari  pro  eadem  causa,  766. 
Nemo  plus  juris  in  alium   transferre  potest 

quam  ipse  habet,  1. 
Nullum  simile  est  idem,  981  (a). 
Omnis   ratihabitio    retrotrahitur   et    mandate 

priori  aquiparatur,  802. 
Quod  fieri  non  debuit,  factum  valet,  765. 
Verba  relata  inesse  videntur,  981  (a). 

MEMORANDUM. 

On  a  deposit  in  lieu  of  a  bond  on  a  replevy, 
770-772. 

Forms,  1030,  1031. 
The  like,  on  removal  of  a  replevin  by  certio- 
rari, 771,  815. 
Form,  1048. 

MEMORIALS,  133. 

Forms,  996,  997. 
Stamp,  965. 
How  executed  and  attested,  996. 

MERGER,  268. 

MESNE  PROFITS,  &c. 

Trespass  for,  756. 

Recoverable  in  ejectment,  756,  826,  857. 

MESSUAGE. 

What  it  comprises,  88. 

Lease  of  (forms),  976,  978,  987. 

Underlease,  981. 

METROPOLITAN  BUILDING  ACT,  629. 

14  Geo.  3,  c.  78,  how  far  repealed,  629. 
7  &  8  Vict.  c.  84.. 630. 
18  &  19  Vict.  c.  122,  id. 

METROPOLITAN  POLICE  DISTRICT. 

Summary  remedy  for  unlawful,  excessive  and 
irregular  distresses  within,  738. 

MIDDLESEX,  registry  of  deeds  in,  133. 

MIDNIGHT. 

Terms  and  tenancies  expire  at,  299  (2). 
Otherwise  in  the  case  of  lodgings,  292  (6). 
Rent  not  in  arrear  till  after  midnight,  340. 

MILLS,  custom  to  grind  at  manor  mill,  619. 

MINES,  &c. 

Exceptions  and  reservations  of,  in  a  lease,  989, 

990. 
Mining  lease  (form),  988. 
By  bishops,  &c.,  30. 

MISJOINDER. 

Of  counts  against  executors,  692. 
No  other  form  of  action  can  be  joined  with 
replevin,  765,  777. 
Or  ejectment,  829. 

MISREPRESENTATIONS. 

By  agents,  58. 

Etfect  of  in  equity,  909. 

MISTAKES. 

In  allowances  of  deductions  from  rent,  342, 
360,  435  {ii),  695. 
See  Deductions  from  Rent. 
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MONTHLY  TENANCIES,  170,  291. 

See  Apartments,  Lodgings,  Weekly 
Tenancies. 

MORTGAGOR  AND  MORTGAGEE,  180. 
Nature  of  the  relation  of  the  parties,  id. 
Where  tenancy  expressly  agreed  on,  181. 
Leases  by  mortgagor  before  the  mortgage,  49, 

182. 
after  the  mortgage,  50, 

183. 
effect  of,  as  an  estoppel, 
50. 
by  mortgagor  under  a  power  to  demise 

contained  in  the  mortgage,  id. 
by  mortgagee,  49,  186. 
by  mortgagor  and  mortgagee,  50,  187. 
Form,  986. 
Effect  of  a  covenant  to  permit  mortgagor  to 

take  the  rents,  &c.,  187. 
Effect  of  a  mortgage  of  the  reversion,  196. 
Liability  of  mortgagee  to  rent  and  covenants, 

202. 
Mortgage  of  wife's  land  by  husband,  and  re- 
conveyance, 222. 
Distress  by  mortgagee,  370. 

By  mortgagor,  id. 
Actions  for  use  and  occupation  by  mortgagor, 
671. 

By  subsequent  mortgagee,  672. 
By  prior  mortgagee,  id, 

MORTMAIN  ACTS,  19. 

MUNICIPAL  CORPORATIONS. 

Leases  by,  17. 

Leases  to,  of  public  baths  and  washhouses,  67. 
See  Corporations. 

MUSEUMS  AND  LIBRARIES,  leases  for.  68. 


NEVER  INDEBTED. 

Plea  of,  659,  692. 

Forms,  1020,  1021. 

NEWGATE  MARKET,  leases  of,  25. 

NIL  HABUIT  IN  TENEMENTIS,  648,  659. 
693. 

Form,  1021. 

NOMINE  PGENiE.    5ee Liquidated  Damages. 

NON  ASSUMPSIT. 

Plea  of,  725. 

Form,  1021. 

NON  CEPIT. 
Plea  of,  789. 

Form,  1037. 

NON  EST  FACTUM. 

Plea  of,  647. 

Form,  1020. 

NON  TENUIT. 

Plea  of,  799. 

Form,  1041. 

NONSUIT,  861. 

Form  of  postea  in  ejectment,  1059. 

NOT  GUILTY,  form  of  plea,  1021. 


NOT  GUILTY  (by  statute). 
Plea  of,  754. 

Form,  1021. 

NOTICES    (miscellaneous).      See  post,   Notice 

TO  QUIT. 

Of  distress,  410. 
Form,  1025. 
To  sheriff  of  rent  due,  when  tenant's  goods 
taken  under  a  fi.  fa.,  421 — 427. 
Form,  1027. 
By  sheriff  to  execution  creditor  of  rent  due, 
426. 

Form, 1027. 
To  high  bailiff  of  county  court,  427. 

Form,  1028. 
To  sheriff  when  tenant's  goods  taken  under 

admiralty  process,  428. 
Of  sureties  on  a  replevy  (forms),  1028,  1029. 
To  admit  (in  county  court),  779. 

Form,  1033. 
To  produce  (in  county  court),  779. 

Form,  1033. 
Of  desire  to  inspect  (in  county  court),  780. 

Form,  1034. 
Of  appointment  to  inspect  accordingly,  id. 
To  landlord,  of  an  ejectment,  837. 

Form,  1053. 
Of  appearances  in  ejectment.      See  Appear- 
ances. 
To  landlord,  of  action  in  county  court  for  re- 
covery of  small  tenements,  878. 

Form,  similar  to  that  in  ejectment,  1053. 
Of  mortgage.  182,  672. 

Forms,  1002. 
To  repair,  466,  977. 

Forms,  1001. 
To  determine  a  lease   pursuant  to  a  power 
therein  contained,  308. 
Form,  999. 
To  take  part  of  the  land  for  building  or  other 
purposes  pursuant  to  proviso  in  lease  (form), 
991. 

NOTICE  TO  QUIT. 
Forms,  998,  999. 

Nature  and  operation  of,  286,  703.    ■ 
Special  stipulations  as  to,  286. 
Effect  of  an  insufficient  notice,  287. 
Operation  of  a  sufficient  notice,  id. 
When  necessary,  288. 

By  express  stipulation,  id. 
By  local  custom,  id. 
By  common  law,  id. 
On  implied  tenancies,  id. 
What  tenancies  are  determinable  by  no- 
tice at  the  end  of  the  first  year,  289. 
By  or  to  tenants  of  apartments  or  lodgings, 
290. 

Forms  (two),  999. 
By  husband,  290. 
By  infant,  id. 

After  death  of  lessor  or  lessee,  id. 
After  assignment  of  the  term  or  reversion, 

id. 
Subsequent  owners  of  reversion  may  avail 
themselves  of  previous  notice,  id. 
When  unnecessary,  id. 

Demise  for  a  specific  term,  id. 
Agreement  for  lease  for  a  specific  term, 

291. 
Term  limited  till  a  specified  event,  id. 
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NOTICE  TO  QV\T— continued. 
When  unnecessary — continued. 

Where  notice  is  expressly  dispensed  with, 
291. 

Lodgings  or  apartments,  id. 

Tenants  at  will,  292. 

Tenants  at  sufferance,  293. 

Intruders,  id. 

Mortgagors,  id. 

Tenants  of  mortgagor,  id. 

Corporations,  id. 

When  plaintiff  claims  by  title  paramount, 
294. 

After  a  disclaimer,  id. 
By  whom  given,  id. 

Landlord  or  tenant,  id. 

Agents,  294,  304. 

Forms,  998,  999. 

Assignees,  devisees,  heirs,  &c.,  294. 

Subsequent  mortgagee,  id. 

Partners,  id. 

Joint  tenants,  295. 

Tenants  in  common,  id. 
Form,  999. 

Receivers,  295. 
To  whom  given. 

By  landlord,  295. 

By  tenant,  296. 
Form  and  service,  id. 

Parol  notice  to  quit  generally  sufficient,  id. 

Notice  in  writing,  297.    • 
Forms,  998,  999. 

What  certdinty  of  intent  is  sufficient,  297. 

Must  extend  to  all  the  demised  premises, 
id. 

Misdescription    in    notice,   when    imma- 
terial, 298. 

When  the  notice  must  expire  in  ordinary 
cases,  id. 

Customary  half-year's  notice,  id. 
New  or  old  style,  td. 

Must  generally  expire  on  the  last  day  of 
some  year  of  the  tenancy,  299. 
Not  "at  noon,"  id. 

Need  not  mention  the  particular  day,  id. 

When  commencement  of  tenancy  is  un- 
known and  cannot  be  ascertained,  id. 

When  tenant  enters  in  the  middle  of  a 
quarter,  300. 

When  different  parts  of  the  premises  are 
entered  on  at  different  times,  301. 

Where  a  tenant  holds  over,  id. 

Where  there  is  a  possession  under  a  void 
lease,  id. 

Where  three  months'  notice  is  sufficient 
by  express  agreement,  302. 

Weekly  tenancies,  303. 

Date  of  notice,  id. 

To  whom  it  should  be  directed  and  given, 
id. 

Signature  by  agent,  304. 

Attestation  of,  id. 
When  and  how  served,  id. 

Indorsement  of  service,  305. 

Proof  of  notice,  id. 
Waiver  of  notice,  306. 

Consent  of  both  parties  necessary,  id. 

By  acceptance  of  rent,  id. 

By  giving  second  notice  to  quit,  id. 

By  other  acts,  307. 


NOTICE  TO  QUIT— continued. 

When  a  defence  to  action  for  subsequent  rent 
(use  and  occupation),  711. 

NUISANCES. 

Do  not  justify  a  tenant  in  quitting,  nor  exo- 
nerate him  from  subsequent  rent,  355,  713. 
In  public  ways,  &c.,  action  for,  733. 
Occupier  liable,  id.,  734. 
When  owner  liable,  735. 
To  connnons,  733,  734. 
Procedure  for  nuisances,  734. 
Public,  id. 
Private,  id. 
On  commons,  id. 
Effect  in  equity  of  a  public  nuisance  affecting 
the  property,  910. 

NURSERY  TREES,  &c.,  490. 


OCCUPATION  by  defendant. 

Proof  of  in  an  action  for  use  and  occupation, 
678,  705. 

Such    proof   unnecessary    in    actions    of 
covenant,  638. 

Or  in  debt  for  rent,  657. 
Continued  occupation  unnecessary,  679,  705, 

715.      . 
By  an  undertenant,  679,  706. 
No  beneficial  occupation,   not  a  defence   to 

action  for  rent,  712. 
Premises  uninhabitable  for  want  of  repairs, 

no  defence,  id. 
Premises  burnt,  no  defence,  713,  715. 

Express     stipulation     to     the     contrary 
(Forms),  968,  980. 
Premises  uninhabitable  by  reason  of  a  nui- 
sance, no  defence,  713. 
Special  stipulations  in  agreement  for  furnished 
lodgings,  970,  971. 

OCCUPIER,  actions  by,  for  torts,  727. 
Form  of  action,  id. 
Form  of  declaration,  1013,  1014. 
What  title  sufficient,  727. 
What  is  a  sufficient  possession,  728. 
What  acts  of  trespass,  &c.,  are  sufficient,  729. 
Liable  for  nuisances  in  public  ways,  &c.,  733. 

OFFER  to  grant  or  take  a  lease.     See  post,  Pro- 
posal. 

OFFICE  FOUND,  abolished,  47. 

OFFICES  (public),  leases  of,  73. 

OPINION  of  counsel. 

Before  commencing  a  suit  for  a  specific  per- 
formance, 897. 

Or  to  have  a  lease  or  other  deed  cor- 
rected, 926. 

OPTION. 

To  determine  a  lease  before  the  expiration  of 
the  term,  308. 

Form  of  proviso,  981,  985. 
Notice  to  determine  lease  accordingly,  999. 
To  purchase  in  contract  for  a  lease,  may  be 
specifically  enforced,  even  where  the  right 
to  a  lease  has  been  lost,  914. 

ORDERING  witnesses  out  of  court,  850. 
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OUTER-DOOR   may    not   generally    be  broken 
open  to  make  a  distress,  395. 

OUTGOING    AND    INCOMING    TENANTS, 

561'. 

Partial  occupation,  id. 

Crops,  &c.  on  the  land,  565. 

Right  to  crops  under  lease  or  custom,  id. 

Right  to  away-going  crop,  id. 

Against  whom  it  may  be  claimed,  566. 
Remedies  of  the  parties  as  to  crops,  &c.,  567. 

Form  of  declaration  between  them,  1012. 

OUTLAWS. 

I^eases  by,  47. 
Leases  to,  64. 

OVERPLUS  of  distress  for  rent,  417. 

Action    for   not   leaving   same    in    hands   of 
sheriff,  &c.,417,  753. 

Form  of  declaration,  1018. 
Not  for  money  had  and  received,  417  (q). 
Surplus  unsold  goods,  how  to  be  disposed  of, 
418. 


OVERSEERS. 

Overseers. 


See     Churchwardens     and 


See  Churchwardens 


PARISH   OFFICERS. 
and  Overseers. 

PAROCHIAL  ASSESSMENTS  (25  &  26  Vict, 
c.  103),  952. 

PAROL  EVIDENCE. 

Inadmissible  to  vary  deeds,  83. 
When  admissible  where  there  is  a  writing,  S3, 
84. 

PARSONS. 

Leases  by,  18,  27 — 29.     See  Ecclesiastical 

Corporations. 
Leases  of  parsonage  houses,  27. 

PART  OF  HOUSE,  demise  of,  970,  971,  988. 

PARTICULARS. 

Of  breaches  in  ejectment,  838. 

Form,  1053. 
Of  the  land  claimed,  838. 

Form,  1053. 
Of  goods  intended  to  be  replevied,  777. 

Form,  1032. 

PARTITION.     Distress    for   rent    reserved    for 
equality  of  partition,  371. 

PARTY  WALLS,  486.     See  Building  Acts. 
Liability  of  executor  or  administi-ator,  234. 

PASTURE,  common  of,  587. 

PAVING,  watching,  lighting,  &c.,  458. 

PAYMENT  (plea  of). 
In  debt  for  rent,  660. 

Forms,  1021,  1022. 
In  action  for  use  and  occupation,  694. 

Forms,  1021,  1022. 
Evidence  of,  694. 

In  money,  &c.,  id. 

In  bank  notes  or  cheques,  695. 

By  credit  in  account,  id. 
Allowances  by  landlord  in  accovaS  operate 
as  payment,  id. 


F  AY  ME'HT!— continued: 

In  discharge  of  the  particular  debt,  695. 

By  defendant  or  his  agent,  id. 

To  plaintiff  or  his  agent,  696. 

By  compulsion  to  an  incumbrancer,  id. 

Not  to  an  adverse  claimant,  697. 
By  paying  rates  and  taxes,  436,  697. 
Agent's  evidence,  697. 
Receipts,  id. 

Stamp  on  (one  penny),  695. 

PAYMENT  INTO  COURT  (plea  of),  700. 
Form  of  plea,  1023. 

Replication  where  the  sum  is  accepted  in  full, 
1023. 
where  the  plaintiff  proceeds  for. 
more,  id. 
In  actions  of  covenant,  652,  1023. 
In  debt  for  rent,  659,1023. 
In  actions  for  use  and  occupation,  700. 
Form,  1023. 
Replication,  701. 
Form,  1023. 
In  assumpsit  (special),  726. 
In  actions  for  wrongful  distresses,  where  no 
sufficient  tender  is  made  before  action,  756. 
In  replevin,  by  defendant,  798. 
by  plaintiff,  805. 
Form, 1043. 
Replication,  1044. 
The  like,  as  to  part,  and  riens  in  i 
arrere  as  to  the  residue,  80l.i, 
805. 

Form,  1044. 
Replication,  id. 

PENALTY.     See  Liquidated  Damages.-.  T 

Distress  for  rent  nomine  pcenae,  797. 
Avowry  for,  id. 

PENSIONS,  leases  of,  74. 

PERMISSIVE  WASTE,  481.    See  post,  Wastes^ 

PISCARY,  common  of,  592.    See  Fishery. 

PLAINT    in    replevin,   with   particulars   of  the. 
goods,  777. 
Form,  1032. 

PLANTATION.     Injunction  to  restrain  destruc- 
tion by  lessor  of  Ms  adjoining  plantation,  921, 

PLEAS. 

What  pleas  may  be  pleaded  generally  in;  a(;« 

tions  on  contracts,  647- 
In  confession  and  avoidance,  id. 
Non  est  factum,  id.,  648, 

Forip.,  1020. 
Deni?A  of  breach,  647. 
Never  indebted,  659,  692. 

Forms,  1020,  1021, 
Nil  habuit  in  tenementis,  648,  659,  662,  693. 

Form,  1021. 
Traverse  of  derivative  title,  649. 
Non-performance  of  a  condition  precedent,  id., 
Set-off,  in  covenant,  id. 
in  debt,  659. 

in  action  for  use  and  occupation,  698. 
Form,  1022. 
Eviction,  650,  661,  692. 
Accord  and  satisfaction,  651,  694. 
Satisfaction  under  a  prior  distress,  699. 
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PLEAS — co9itin7te(]. 

Tender,  651,659,  698. 
Form,  1022. 
Replications,  1023. 
Riens  in  arrere,  in  covenant,  6')2,  659. 
in  replevin,  801. 

Forms,  1041,  1042. 
Illegality,  700. 
Infancy,  652,661. 

Bankruptcy  of  lessee,  652,  699,  700. 
Payment,  660,  664. 

Forms,  1021,  1022. 
Evidence,  694. 
Payment  into  court,  652,  659,  700. 
Form,  1023. 
Replication,  701. 
Forms,  1023. 
In  replevin,  805. 

Forms,  1043,  1041'. 
Replication,  1014. 
Release,  661. 

In  replevin,  804. 
Forms,  1043. 
Statute  of  Limitations,  in  covenant,  652. 
in  debt,  659. 
in  actions  for  use  and 
occupation,  694. 
Form,  1021. 
In  replevin,  1043. 
Surrender  before  breach,  653. 
Parol  promise  not  to  sue  on  a  covenant,  insuf- 
ficient, 654. 
Deductions  for  repairs,  661. 
By  an  executor  when  sued  as  assignee  of  the 
term,   to  exonerate  him  from  personal  lia- 
hility  beyond  assets,  229. 
Other  special  pleas,  in  covenant,  653. 

in  debt  for  rent,  661. 
Pleas  in  actions  for  wrongful  distresses,  754. 
Not  guilty  (by  statute),  form,  1021. 


PLEAS  IN  BAR. 

In  replevin,  799,  1041—1045. 
Joinder  of  issue,  799. 

Form,  1041. 
Non  tenuit,  799. 
Form,  1041. 
Riens  in  arrere,  801. 

Form,  1041. 
as  to  part,  and  a  tender  as  to 
the  residue  before  the  dis- 
tress, 801,  1042. 
or    before    the    impounding, 
803,  1042. 
Defendant  not  bailiff,  802. 

Form,  1041. 
Payment,  803. 
Tender,  id. 

Forms,  1042  (Nos.  146,  147). 
Set-off  (inadmissible),  804. 
Release,  id. 

Form,  1043. 
as  to  part,  and  a  tender  as  to  the  re- 
sidue, 804. 
Form,  1043. 
The  Statute  of  Limitations,  id. 

The  like,  as  to  part,  and  a  tender  as  to 
the  residue,  id. 
Other  pleas  to  avowry  or  cognizance  for  rent, 
804,  1045. 


PLEAS  IN  B \R—co7ifinued. 

Payment  into  court  under  23  &  24  Vict.  c.  12G, 
s.  23,.  805. 
Form,  1043. 
Replication,  10 14. 
Payment  as  to  jiart,  and  riens  in  arrere  as  to 
the  residue,  801,  805. 
Form,  1044. 
Replication,  id. 
The  like,  to  an  avowry  or  cognizance  for 
damage  feasant,  806. 
Several  pleas  in  bar,  807. 

Forms,  1014,  1045. 
Subsequent  pleadings,  807. 

POLLARDS,  when  timber,  490. 

POORS'  RATES,  445-449. 
Origin  and  nature  of,  445. 
6  &  7  Will.  4,  c.  96,  s.  1.    Principle  of  rating, 

id. 

Now  altered  by  25  &  26  Vict.  c.  103..  952. 
Occupier  rateable  generally,  446. 
Occupation  by  a  servant,  id. 
Partial  occupation,  447. 
Proportion  as  regards  time  (17  Geo.  3,  c.  38, 

s.  12),  id. 
When  landlords  may  be  rated  (59  Geo.  3, 

c.  12,  S.  19),  448. 
Rating  of  small  tenements    (13  &   14   Vict. 

c.  99),  id. 
In  case  of  bankruptcy  of  tenant,  449. 
Appeal  under  17  Geo.  2,  c.  38,  s.  4.  .id. 
Recovery  of  several  rates  of  one  of  more  sorts 

under  one  warrant  (25  &  26  Vict.  c.  82), 

952.    ■ 
Avowry  for  poor  rates,  797. 

POSSESSION  OR  REVERSION. 

Leases  in,  150 — 152. 

Where  possession  of  part  of  the  demised  pre- 
mises is  withheld  by  a  previous  tenant,  140. 

POSTEA. 

In  ejectment  on  a  verdict  for  the  claimant, 
1058. 

The  like,  with  mesne  profits  assessed,  id. 
The  like,  where  plaintiff's  title  expired 
after  the  writ  was  served,  852. 
Form,  1059. 
The  like,  on  a  nonsuit,  861. 

Form,  1059. 
The  like,  after  evidence  given,  id. 
The  like,  on  a  verdict  for  the  defendant, 

id. 
In  replevin,  1045. 

POSTHUMOUS  HEIR,  not  entitled  to  rents  due 
before  his  birth,  226. 

POUND. 

Impounding  a  distress,  399. 
How  impounded,  406. 

Proper  pound  (1  &  2  Ph.  &  M.  c.  12,  s.  1), 
408. 

Fee  on  impounding  (sect.  2),  id. 

Impounding  on  the  premises  (11  Geo.  2,  c.  19, 
s.  10),  409. 

What  amounts  to  an  impounding,  id. 

Corn,  &c.  may  not  be  removed,  410. 

Crops,  when  cut,  must  not  be  removed,  id. 

Remedies  for  pound  breach,  419,  420. 

Declaration  for  impounding  sheep  in  an  im- 
proper pound,  1019. 
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POWERS. 

General  description  of,  55. 

Leases  under,  irl.,  115. 

By  tenant  for  life,  6,  56. 
Form,  985. 

Rules  for  construction  of  powers,  145. 

Usual  requisites  of  leases  under  powers,  56, 
146. 

What  sort  of  leases  may  be  granted,  id. 
For  what  lives  or  years,  id. 

In  whom  powers  may  vest,  149. 

Usual  covenants,  id.,  153. 

Proviso  for  re-entry,  149,  154. 

In  possession  or  reversion,  150,  152,  159. 
What  is  a  lease  in  reversion,  151. 

On  what  land  powers  attach,  id. 

Effect  of  existing  leases,  152. 

Lands  usually  let,  154. 

Whether  lands  not  before  in  lease  may  be  de- 
mised, 156. 

When  leases  under  powers  are  good  for  part 
only,  157. 

Mode  of  execution,  id. 

Defects  in  leases  under  powers,  how  cured, 
158. 

When  a  writing  is  good  in  equity  as  an  agree- 
ment for  a  proper  lease  pursuant  to  power, 
id. 

Leases  in  possession  or  reversion,  159. 

Reddendum,  .331. 

General  restriction  as  to  rent,  id. 

What  is  a  sufficient  execution  of  a  power 
generally,  id. 

To  whom  the  reservation  may  be  made,  id. 

Construction  of  "  the  ancient  and  accustomed 
rent"  as  to  amount,  id. 

As  to  the  manner  of  reservation,  332. 
As  to  the  time  of  payment,  id. 

Construction  of  "  best  rent,"  333. 

As  to  fines  or  premium,  334. 

Effect  of  improvement  of  the  estate,  335. 

PRECEDENTS. 

Of  leases,  &c.,  966  (where  see  a  I,ist). 
Of  covenants.     -See  Covenants. 
Other  forms.     See  Forms. 

PREMISES  in  a  lease,  87. 

PREMIUM  OR  FINE. 

Must  be  stated  in  words  at  length,  961  (q), 
976  (m). 

Forms,  974  (s),  976. 

Consequences    if     untruly    stated,    127, 
976  (m). 
Concise  form  of  receipt  (indorsed),  126,  975. 
In  ecclesiastical  leases,  28,  29. 

PRESCRIPTION  at  common  law,  577. 
Under  2  &  3  Will.  4,  c.  71.. 578— 587. 
Rights  of  common,  576. 
Generally,  id. 
Of  pasture,  587. 
Of  turbary,  590. 
Of  estovers,  591. 
Of  piscary,  592. 
Approvement  of  common,  id. 
Inclosure  of  commons,  594. 
Right  of  way,  597. 

Disturbance  of  ways,  604. 
Lights,  605.      [See  Cooper  v.  Huhback,  12 
C.  B.,  N.  S.  456,    mentioned  in   Ad- 
denda.] 


PRESCRIPTION  at  common  \aw—conti?med. 
Under  2  &  3  Will.  4,  c.  71— continued. 
Watercourses,  610. 

Artificial  cuts  or  drains,  616. 
Implied    grant    or     reservation    of 

drains,  Sec,  617. 
Licence  to  make  or  use  drains,  &c.,?(/. 
Extinguishment    or    suspension    of 

drains,  &c.,  618. 
Underground  water,  id. 
Surface  water,  619. 
Miscellaneous  easements,  id. 

PRINCIPAL,     ^fee  Agents. 

Authority  of,  must  be  proved,  794,  802. 
Liability  of,  for  irregular  acts  of  broker,  393. 
Not  for  unauthorized  illegal  acts,  id. 

PRIOR    DISTRESS.     See  post.   Second    Dis- 
tress. 

Plea  of  satisfaction  under  (to  action  for  use 

and  occupation),  699. 
Whenprima  facie  evidence  of  tenancy  in  a  sub- 
sequent action  for  use  and  occupation,  703. 

PRIVATE  IMPROVEMENT  RATES,  453. 

PROBATE,  efi'ect  of,  227. 

PRODUCTION. 

Of  cestui   que  vie,   infants,  married   women, 

&c.  (how  compelled),  8,  9. 
Of  lease  or  agreement  in  action  for  use  and 

occupation,  703,  707. 
Notice  to  produce  (in  county  court),  779. 
Form,  1033. 

PROGRESSIVE  DUTY,  963. 

PROMISSORY  NOTE  taken  for  rent,  effect  of, 
360. 

PROPERTY  TAX,  437. 
The  acts,  437  (0- 
Tenant  entitled  to  deduct  amount  paid  from  his 

next  rent,  437,  438. 
All  landlords  to  allow  of  such  deduction,  437. 
Penalty  for  refusal  50/.,  id. 
Express  covenants  not  to  make  such  deduc- 
tion void,  438. 

But  a  larger  rent  may  be  reserved  ;  to  be 

reduced  when  no  property  tax  payable, 

Colbron  v.  Travers,  12  C,  B.,  N.  S.  181. 

Action  or  information  for  penalty  and  costs, 

438. 
Income  tax  payable  upon  royalties  reserved 
in  a  demise  of  brick  earth,  &c.,  id. 

But    not    on    instalments    of    purchase- 
money  for  a  mine  sold,  439. 

PROPOSAL  for  a  lease,  905. 

An  unaccepted  proposal  or  offer  is  no  con- 
tract, id. 

What  acceptance  is  sufficient,  id. 

Revocation  of  proposal,  id. 

Effect  of  acceptance  of  proposal,  906. 

Counter- proposal,  id. 

No  stamp  necessary  on  a  mere  proposal  or 
counter-proposal,  id. 

After  a  counter-proposal  the  original  offer 
cannot  be  accepted,  id. 

Correspondence  after  a  proposal,  907. 

A  signed  proposal  is  binding  after  it  has  been 
accepted  orally,  id. 
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PROPOSAL  for  a  ]ease—co7iti>iued. 
It  need  not  be  stamped,  907. 
A  written  acceptance  of  an  oral  proposal  must 

be  stamped,  id. 
If  terms  agreed  on  only  as  a  basis,  or  subject 

to  further  alterations  or  negociations,  there 

is  no  contract,  id. 

PROVISOES  AND  CONDITIONS,   123.      See 

FOKFEITURE. 

For  re-entry  on  non-payment  of  rent  or  non- 
performance of  covenants,  270  —  286. 
Forms,  978,  982. 

The  like,  in  a  lease  under  a  power,   154, 
986. 

May  be  specially  framed,  550. 

For  cesser  of  term  on  bankruptcy  of  lessee, 
216,  275. 

To  determine  a  lease  at  the  end  of  the  first 
seven  or  fourteen  years  (Forms),  967,  981, 
985. 

That  lessee  may  quit  possession  and  deter- 
mine the  lease,  if  certain  alterations  and 
repairs  not  done  within  a  specified  time, 
969. 

For  resumption  by  lessor  of  part  of  the  land 
on  notice  and  equitable  terms,  as  agreed, 
985,  991. 

PUBLIC  BATHS  AND  WASHHOUSES. 

Leases  for,  67. 

PUBLIC    FREE    LIBRARIES  AND    MUSE- 
UMS, purchase  or  hire  of  land  for,  68. 

PUBLIC  HOUSE. 

Lease  of,  9S8. 

Covenant  to  purchase  all  beer,  &c.  from 
lessor,  537. 

PUBLIC  IMPROVEMENTS,  leases  for  (to rate- 
payers), 68. 

QUARTERLY  TENANCIES,  170. 
Stamp  on  lease,  958  (n). 

QUESTIONS  at  the  trial  of  an  ejectment,  851. 

QUIET  ENJOYMENT,  covenant  or  agreement 
for,  540. 

Implied,  id. 

From  the  word  "  demise,"  id. 
On  a  parol  demise,  id. 
Not  implied  from  the  word  "give,"   or 
"grant"   (8  &  9  Vict.  c.  106,  s.  4), 
541. 
No  implied  covenant  or  promise  when 

there  is  an  express  one,  id. 
Cesser  of  implied  covenant,  542. 
Express,  543. 

Usual  form  of  qualified  covenant  for  quiet 

enjoyment,  543,  940,  978,  983. 
Unqualified  covenant,  543. 
Any  express  covenant  excludes  an  im- 
plied one,  544. 
Decisions  on  express  covenants,  id. 
Between  what  parties  such  a  covenant  is 
binding,  547. 
Breaches  of,  how  pleaded,  547,  646,  1012. 

QUIT  RENT,  321. 


QUITTING  POSSESSION.     Liability  of  lessee 
for  subsequent  rent,  &c.,  353.      See  Holding 

OVER. 

RACK-RENT,  322  (r). 

RAILWAY  COMPANY. 

Leases  to,  66. 

Eff'ect  of  leasehold  premises  being  taken  by, 

682. 
Where   premises   are   "  injuriously  affected" 

(but  not  taken),  717. 

RATE-PAYERS,  leases  to,  for  public  improve- 
ments, 68. 

RATES,  TAXES  AND  ASSESSMENTS,  430. 

Contracts  as  to,  id. 

Property  tax,  437.     See  Property  Tax. 

Land  Tax,  439.     See  Land  Tax. 

Sewers  Rates,  443.     5t'e  post.  Sewers  Rates. 

Poors'  rates,  445,  952.     See  Poors'  Rates. 
Economical  recovery  of,  952. 

Assessed  taxes,  449. 

County  rates,  450. 

Borough  rates,  451. 

Highway, rates,  id. 

Church  rates,  454. 

Watching  and  lighting  rates,  458. 

Water  rates,  id. 

Gas  rates  in  the  metropolis,  459. 

Of  small  tenements  (13  &  14  Vict.  c.  99,  s.6), 
430. 

In  what -proportion  rates  and  taxes  are  to  be 
paid,  433. 

Landlord's  remedy,  434. 

Tenant's  remedy,  by  deduction  from  rent,  id. 
By  action,  435. 

By  defence  to  action  for  rent,  436,  697. 
Caution  as  to  the  amount  to  be  deducted, 
697(9),  802(a). 

25  &  26  Vict.  c.  82,  For  more  economical  Re- 
covery of  Poor  Rales  and  other  Local  Rates 
and  Taxes,  952. 

25  &  26  Vict.  c.  103,  Act  to  amend  the  Law 
relating  to  Parochial  Assessments  in  Eng- 
land, 852. 

RATIFICATION  of  leases  made  by  unauthorized 
agents,  57,  901. 

By  receipt  of  rent,  &c.  (13  Vict.  c.  17,  s.  2), 

942. 
Evidence  of,  equivalent  to  a  prior  command, 

802,  902  {d). 
Maxim,  Omnis  ratihahitio  retrofrahitur  et  mafl- 
dato  priori  eequiparatur,  802. 

REAL  OR  PERSONAL  COVENANTS,  105. 
RECAPTION,  writ  of,  816. 

RECEIPTS. 

For  premium  or  fine  on  a  lease  (concise  form), 

126,975. 
For  rent,  when  evidence,  697. 
Stamp,  344,  697,  698,  965. 

RECEIVERS. 

Leases  by,  51. 
Attornment  to,  id. 

Form,  1002. 
Notice  to  quit  by,  52,  295. 
Distress  by,  52,  376. 
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RECITALS. 

When  covenants  implied  from,  119. 
Form  of  recital  of  a  lease,  981. 

And  of  contract  for  an  under-lease,  id. 
Form  of  recital  of  a  mortgage,  986. 

REDDENDUM,  102. 

Forms  of,  974,  976,  982. 

"  Yielding  and  paying"  create  a  covenant  to 
pay,  103. 

Formal  reddendum  unnecessary,  323. 

Entire  or  several  reservations,  324. 

Reservation  of  rent  on  alternate  days,  325, 
in  advance,  id. 

Corn  rent,  id. 

Construction  of  reservations,  326. 

Supply  of  words  in  the  construction,  id. 

Effect  of  inaccurate  expressions  as  to  the  par- 
ties in  the  reservation,  329. 

Where  a  sum  reserved  may  enure  by  way  of 
contract,  though  not  as  a  rent,  330. 

Sums  in  gross,  quasi  rent,  id. 

In  leases  under  powers,  331. 

RE-ENTRY. 

Proviso  for,  270—286. 

Forms,  978,  982. 
Into  part  upon   notice  and   eq\iitable  terms, 
98.5,  991. 

Notice  accordingly,  991. 

REGISTRATION. 

Of  judgments,  &c.,  211. 
Of  writs  of  execution,  212. 

REGISTRY  OF  DEEDS,  &c.,  133. 
In  Middlesex,  id. 

Memorials  for  registration,  id. 

What  leases  do  not  require  registration, 
134. 
In  West  Riding  of  Yorkshire,  id. 
In  East  Riding,  id. 
In  North  Riding,  id. 
In  Bedford  Level,  135. 
Cases  decided  under  the  Registry  Acts,  id. 
Forms  of  memorials,  996,  997. 

Stamp,  965. 

RELEASE. 

Plea  in  bar  in  replevin,  804. 
Forms,  1043. 

REMOVAL. 

Of  fixtures,  511.     aScc  Fixtures. 

Of  goods  to  avoid  a  distress  for  rent,  401,  1023. 

RENEWAL  OF  LEASES,  315. 

Covenant  to  renew,  whether  perpetual  or  not, 
id. 

What  amounts  to  a  breach  of  covenant  to  re- 
new, 316. 

Forfeiture  of  right  to  renew,  317. 

By  minors,  lunatics  and  married  women,  318. 

Without  surrender  of  under-lease  (4  Geo.  2, 
c.  28,  s.  6),  id. 

Tenant  right  of  renewal,  319. 

By  ecclesiastical  persons,  &c.,  26. 

By  municipal  corporations,  18. 

To  trustees  of  renewable  leaseholds,  69. 

Remedy  in  equity  where  trustees  or  exe- 
cutors obtain  renewed  leases  in  their  own 
names,  927. 

So  by  agents,  id. 


RENEWAL  OF  LEASES -continued.     " 

Remedy  in  equity  where  trustees  or  exe- 
cutors obtain  renewed  leases  in  their  own 
names — contimied. 

By  tenants  for  life,  927. 

By  a  person  jointly  interested  with  others, 

id. 
By  a  partner,  id. 
By  a  mortgagee,  id. 
By  a  mortgagor,  id. 

By  owner    of  lease    subject    to    incum- 
brances, id. 
Against  volunteers,  928. 
Or  purchasers  with  notice,  id. 
Not  against  a  quasi  tenant  in  tail  of  lease- 
holds, id. 
Nor  against  a  stranger,  id. 
Sale  of  right  of  renewal,  id. 
Nature  of  relief  in  equity,  and  upon  what 
terms,  id. 

RENT. 

May  be  demised,  75  (/;). 
Different  kinds  of,  320. 

Rent-service,  321. 

Rent-charges,  id. 

Rent-seek,  quit-rent  and  rack-rent,  id. 

Forehand  rents  or  fines,  322. 

Rent  payable  in  advance,  id. 
May  commence  before  enjoyment,  323. 
From  what  rent  must  issue,  id. 
Reservation  of.     See  Reddendum. 
Formal  reddendum  unnecessary,  323. 
When  rent  is  due,  310. 

At  what  time  of  the  day,  id. 

At  what  days,  341. 
Payment  of  rent,  342. 

Generally,  id. 

By  mistake  to  the  wrong  person,  id. 

Allowance  of  deductions  from  rent  operate 
as  payment  pro  tanto,  360. 

Even  where  allowed  by  mistake,  342. 
Where  rent  is  payable,  id. 
How  rent  may  be  paid,  343. 

By  bills  or  notes,  id. 
Receipts  for  rent  (stamp  on),  344,  965. 
W' hen  payment  of  ground-rent  or  rates,  taxes, 
&c.  operates  as  payment  pro  tanto  of  the 
rent,  345,  436,  697. 
Plea  of  payment.     See  Payment  (Plea  of). 
Apportionment.     See  Apportionment. 
Continuance  of  lessee's  liability  after  an  as- 
signment, 353,  364. 

After  quitting  possession,  353,  679. 

Where  premises  are  destroyed  by  fire,  35  !•, 
713. 

Where  there  is  no  beneficial  enjoymcnl, 
355,  712,  713. 

After  an  eviction,  355,  710.     See  Evic 

TION. 

Distress  for.     See  Distress. 

RENT-CHARGE,  321. 

By  tenant  for  years,  13. 
Distress  for,  371,  373. 

RENT-SECK,  321. 

Distress  for,  371,  373. 

REPAIRS,  460. 

(1.)  Express  covenants  to  repair  by  tenant,  460. 
Forms,  939,  977. 
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REPAIRS— covthiued. 

Breaches  before  execution  of  lease,  4C0. 
Covenant  to  repair  "  forthvvitli,"  461. 

to  repair  and  keep  in  repair  "  during 

the  term,"  4G1,  1)77. 
to  leave  in  good  repair,  978. 
General  covenant  to  repair,   how  construed, 

462. 
Buildings  erected  during  the  term,  464, 
In  case  of  fire,  465. 

14  Geo.  3,  c.  78,  s.  86,  id. 
Covenant  to  rebuild,  466. 

to  repair  after  notice,  466,  977. 
Form  of  notice,  1001. 
Conditional  or  qualified  covenants  to  repair, 

&c.,  467. 
Express  covenants  to  repair  by  landlord,  467, 

969. 
Landlord's  right  (U  any)  to  enter  to  repair, 
468,  473. 

Forms  of  reservation  of  such  right,  977, 
980,  984. 
(2.)  Implied  covenants  to  repair,  &c.  by  tenan-t, 
469. 
An  express  covenant  excludes  an  implied  one, 

id. 
Custom  of  the  country,  id. 
Proof  of  custom,  id. 
How  pleaded,  id. 

To  what  tenancies  applicable,  470. 
See  Custom  of  the  Country. 
When  implied  as  matter  of  fact,  470. 

How  declared  on,  id. 
On  implied  new  tenancies,  471. 

How  to  declare  on  implied  new  tenancies, 
id. 

Form,  1 009. 
On  tenancies  at  will,  or  from  year  to  year,  471. 
No  implied  covenants  by  landlord,  472. 
Liability  to  third  persons,  473. 
(3.)  Remedies  for  breaches  oi  contract  to  repair, 
474. 
By  action  for  damages,  id. 

Forms  of  declaration,  1007—1010. 
By  entry  or  ejectment,  475. 
By  suit  in  equity,  477. 

REPLEVIN. 

Action  of,  758.     (Where  see  a  full  Index.) 
Forms  of  proceedings  in  a  replevy  (before 
action).     See  Forms  (4). 
in  replevin   in  tlie  county  court. 

See  Forms  (5). 
in  replevin  commenced  in  a  supe- 
rior court.     See  Forms  (6). 
in  replevin  removed  into  a  supe- 
rior court.     See  Forms  (7). 

REPLICATIONS. 

Form  of  "joinder  of  issue,"  1041. 

To  a  plea  of  tender,  1023. 

To  a  plea  of  payment  into  court,  id. 

The  like,  in  replevin,  1044  (Nos.   153, 
155). 

RESCINDING  CONTRACT. 

For  fraud,  59. 

Revocation  of  an  agent's  authority,  902  (e). 

RESCUE  of  a  distress. 

What  amounts  to,  419. 


RESCUE  of  a  distress — continued. 
When  it  may  be  made,  420,  739. 

Not  after  impounding,  id. 
Remedies  for,  at  common  law,  420. 

Under  2  Will.  &  M.  sess.  1,  c.  5,  s.  4, 

420. 
Under  6  &  7  Vict.  c.  30.. 739. 

RESIDENCE  on  the  premises,  covenant  for,  532. 

RESTITUTION,  933. 

RESTRAINING  STATUTES,  22. 

RESTRAINT  OF  TRADE,  533—539. 

Form  of  covenants  against  certain  trades,  &c., 

969,  975,  977. 
Not  to  trade  within  a  certain  distance,  538. 
Covenant   in   lease    of  public   house  to  deal 

with  lessors  (brewers)  for  beer,  &c.,  537. 

RETORNO  IIABENDO. 

Writ  of,  812. 

Forms,  1046. 

How  executed,  813. 

REVERSION. 

Assignment  of  reversion,  195. 

Stat.  32  Hen.  8,  c.  34..  141. 

Effect  of  mortgage  of  reversion,  196. 

After  lessor  has  parted  with  reversion  he  can- 
not avoid  a  previous  lease  for  a  forfeiture, 
141. 

Distress  incident  to  reversion,  366. 

by  lessor  as  bailiff  of  his  mortgagee,] 
370. 

Table  of  present  value  of  reversions  in  years' 
purchase,  247. 

REVERSIONARY  LEASES,  150,  151,  159. 
Leases  of  reversions  of  offices,  74. 

REVERSIONER,  actions  by  (for  torts),  730. 
By  assignees  of  reversion,  639. 
Form  of  action,  730. 
What  title  sufficient,  id. 
What  is  a  sufficient  act  of  injury,  731. 

REVOCATION  of  agent's  authority,  902(e). 

RIENS  IN  ARRERE,  plea  of. 
In  covenant,  652. 
In  replevin,  801. 
Form,  1041. 

The  like  as  to  part,  and  a  tender  as 
to  the  residue,  10 12. 

RIGHT  OF  ENTRY. 

May  be  disposed  of  by  deed,  3. 

But  not  a  right  to  enter  for  a  previous 
forfeiture,  id. 

RIGHT  TO  BEGIN.     In  ejectment,  850. 

ROAD.     Form  of  grant  of  right  of  (in  a  lease),  989. 

ROLLS  ESTATE,  leases  of,  16. 

RUN  WITH  LAND.     What  covenants  so  run, 
106. 


SALE  OF  LAND,  235. 

Operation  of  the  Statute  of  Frauds,  235.     See 
post,  Statute  of  Frauds. 
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SALE  OF  J,\KD-conllimed. 
By  auction,  238. 

Withoi.it  reserve,  id.     • 
Title  of  vendor,  2 10. 

SATISFIED  TERMS. 

What  are,  267. 

Surrender  of,  unnecessary,  266. 

8  &  9  Vict.  c.  112,  ss.  1,  2,  3,  id. 

SCHEDULE  of  fixtures,  furniture,  &c.,  125,  539. 
When  part  of  the  lease.  125. 
When  a  separate  instrument,  id. 
When  not  annexed  by  mistake,  id. 
How  the  articles  should  be  described,  id. 
Form  of  reference  to  schedule,  968,  970,  980. 
Stamp  on  schedule  when  annexed,  964'. 
When  not  annexed,  but  referred  to,  id. 

SEA-VIEW.     Injunction  to  restrain  obstruction 
of,  921. 

SEALING   AND    DELIVERY    of  a  lease,  &c., 
131.     See  Escrow. 

A   memorial  need   not  be  "delivered"  as  a 
deed,  996  (<)• 

SECOND  DELIVERANCE. 
Writ  of,  816. 

Form,  1016. 
Return  thereto,  id. 

SECOND  DISTRESS. 

When  it  may  be  made  (17  Car.  2,  c,  7,  s.  4), 

418. 
When  vexatious  and  illegal,  id.,  744. 
Action  for,  744. 

Form  of  declaration,  1019. 
Plea    to    action    for    use   and    occupation — a 
prior  distress  for  the  same  rent,  699.     See 
Prior  Distress. 
Request  by  a  tenant  to  his  landlord  to  with- 
draw   a    distress  for  rent,   with   liberty  to 
make  a  second  distress,  418,  419. 
Form,  1026. 


SECURITY   FOR    RENT, 
bill  or  note,  &c.,  360. 


Effect   of  taking  a 


SEQUESTRATORS,  distress  by,  377. 

SERVANT,  occupation  by,  189. 

SET-OFF. 

Does  not  take  away  right  to  distrain,  360. 
Plea  of,  in  covenant,  649. 

Debt  for  rent,  659. 

Form,  1022. 
Use  and  occupation,  698, 
Form,  1022. 
Not  enforced  in  equity  by  injunction  to  restrain 
execution  on  a  judgment,  920. 

SETTLED  ESTATES. 

Leases  by  trustees  of,  35. 

19  6:  20  Vict.  c.  120.  .943. 
21  &  22  Vict.  c.  77.. 951. 

SEWERS  RATES,  443. 
The  acts,  id. 

Metropolitan  Sewers  Acts,  id. 
Sewers  within  the  districts  of  local  boards  of 

health,  id. 
Landlord  liable  for,  id. 


SEWERS  RATES -covtinued. 

Tenant  may  contract  to  pay  them,  430. 

must   pay    any    increase,    even    where 
landlord  agrees  to  pay   all  sewers 
rates,  444. 
Not  a  "parliamentary  tax,"  id. 

But  is  a  "  scot  or  outgoing,"  id. 
Appeal  against,  id. 

Rate  void,  if  made  without  a  presentment,  id. 
A  presentment  may  be  traversed,  445. 
Certiorari,  id. 
Payment  of,  how  enforced,  id. 

SHEEP,  distress  of. 
When  illegal,  381. 
Action  for,  744. 

Form  of  declaration,  1017. 

SHERIFF. 

Notice  to,  of  rent  due,  when  tenant's  goods 
are  taken  in  execution,  421 — 427. 
Form,  1027. 

His  duty  thereupon,  426. 
Notice  to  execution  creditor  of  rent  due,  426. 

Form.  1027. 
How  sheriff  should  act  if  such  notice  not  com- 
plied with,  426. 
Notice  to,  of  rent  due,  when  tenant's  goods 

are  taken  under  admiralty  process,  428. 
Action    against,    for    not   paying    landlord    a 
year's  rent  before  removing  tenant's  goods 
imder  an  execution,  422  {n),  427. 
Summary  application  in  such   case,  422  (o), 
427. 

SHOOTING,  hunting  and  fishing.    How  demised, 
75.     See  Game. 

SIGNING  AND  SEALING.     See  Escrow. 
A  lease,  &c.,  131. 
A  memorial,  996  (<). 

SLANDER  OF  TITLE,  action  for,  757. 

SPECIAL    CASE    on   appeal   from   decision   of 
county  court,  881. 

SPECIAL  DAMAGE. 

How  alleged  and  proved,  726,  754  (r). 
Necessary  to  support  an  action  for  an  irregular 

distress,  747,  750  (/),  750  (r/),  751  (/). 
Forms  of  declarations  stating  special  damage, 

1017,  1018. 
See  Damages. 

SPECIAL  JURY,  certificate  for  costs  of,  862. 

SPECIFIC    PERFORMANCE,    suit    for,   894. 
(Where  see  a  full  Index.) 

SPEECHES  TO  THE  JURY,  850. 

SPORTING.     See  Game,  Shooting,  &c. 

SPRING  GUNS  and  man  traps,  932. 

STAIRCASE,  use  of,  by  lodger,  173. 

STAMPS. 

On  leases.  Sic,  955.    (Where  see  a  full  Index.) 
On  a   mere  agreement  for  a  lease  for  more 

than  seven  years,  127,  854,  955. 
On  other  agreements,  127,  955. 
Ad  valorem  duty,  how  regulated,  127. 
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ST  AMTS— continued. 

Effect  of  alterations  on  stamp,  128. 

When  a  stamp  is  necessary  in  evidence,  129. 

At  what  time  documents   may  be  stamped, 

130,  956. 
Denoting  stamp,  when  necessary,  854,  962. 

Not  on  a  mere  counterpart,  962. 
Adhesive  stamp,  956,  959. 

Cautions  against,  95G  (0,  959  (  p). 
When  and  how  cancelled,  956,  959. 
Proof  of  ««c/^  cancellation,  id. 
May  be  affixed  and  cancelled  by  officer 
of  inland  revenue,  959. 

STATUTE  MERCHANT,  leases  under,  51. 

STATUTE  OF  FRAUDS  (29  Car.  2,  c.  3). 
Sect.  1.. 78,  899. 
Sect.  2.  .id. 
Sect.  3..194,  899. 
Sect.  4.. 78,  194,  238,  899. 

Effect  of  sect.  4  on  agreement  for  leases, 
899. 
Operation  of  on  sale  of  land,  235. 
Actions  for  nonperformance  of  contracts  within 

the  statute,  id. 
Cases  witliin  the  statute,  236. 
Cases  not  within  the  statute,  237. 
What  writing  is  sufficient  to  satisfy  the  sta- 
tute, 900. 
Defects  in  writing  sometimes  supplied  by  a 

supplementary  writing,  902. 
Effect  of  subsequent  alterations,  id. 
Oral  agreement,  or  imperfect  writing,  coupled 
with  part  performance,  903. 

What  acts  of  part  performance  are  or  not 

sufficient  in  equity,  id. 
Doctrine  inapplicable  to  actions  at  law, 
903  (s). 

STATUTE  STAPLE,  leases  under,  51. 

STATUTES,  printed  at  length  in  this  work,  937 
(where  see  a  list  of  them). 

STATUTES  CITED.  See  "Table  of  Statutes 
cited"  at  the  commencement  of  this  Work,  after 
List  of  Table  of  Cases,  &c. 

STATUTES  OF  LIMITATION,  3  &  4  Will.  4, 

c.  27.  ss.  2,  42.. 391,  694. 
Other  acts,  1021  (?). 
Plea  of,  in  covenant,  652. 
In  debt  for  rent,  660. 
In  action  for  use  and  occupation,  694. 

Form,  1021. 
In  replevin,  1043. 

STEWARDS,  &c. 

Lease    of  stewardship    of    a   court    baron   or 

court  leet,  73. 
Leases  obtained  by,  when  set  aside  in  equity, 
928. 

STRAW,  &c. 

Incase  of  executions  (56  Geo.  3,c.  50,  s,  1),  480. 
At  end  of  term,  568. 

STRAWBERRY  BEDS  may  not  be  removed  by 
tenant,  490  {d). 

STYLE. 

Old  or  new,  298. 

Old  style,  how  stated  in  pleading,  1039  (No. 
133). 


SUBSTITUTED  TENANT,  use  and  occupation 
against,  683,  708. 

SUCCESSION  DUTY  (16  &  17  Vict.  c.  51,  s. 
31),  249. 

Value  of  annuities  for  a  single  life,  id, 

for  any   number    of  years 
not  exceeding  99.. 250. 

SUFFERANCE. 

Tenants  on,  179. 

Not  entitled  to  notice  to  quit,  293. 
Removal  of  fixtures  by,  511,  549. 

SUMMONSES. 

To  witnesses  in  county  court,  778. 

Form,  1032. 
Writ  of,  in  replevin,  785. 

Form,  1035. 

SUNRISE  AND  SUNSET. 
When,  376. 

How  proved,  id. 
Distress  for  rent  before  sunrise  or  after  sunset 

wliolly  illegal,  id. 
Rent  demandable  at  sunset,  329. 

But  not  in  arrear  till  the  next  day,  id. 

SURETY  FOR  LESSEE. 

Bond  for  performance  of  covenants,  &c.,  165. 
Extent  of  his  liability  in  case  of  bankruptcy, 
218. 

SURFACE  WATER,  619. 

SURRENDER. 

Forms  of, 'by  indenture  indorsed,  995. 

not  indorsed,  996. 

By  deed  poll  indorsed,  995. 

not  indorsed,  996. 
Stamp  on,  963. 
What  is  a  Surrender,  253. 
How  made  generally,  id. 

On  condition,  id. 
When  it  may  be  made,  254. 
By  deed  or  note  in  writing,  id. 

What  writing  is  sufficient,  id. 

Particular  instances,  255. 
By  acceptance  of  a  new  lease,  256. 

What  is  a  sufficient  new  lease,  257. 

What  is  not  sufficient,  258. 

Effect  of  invalid  new  lease,  id. 

Effect  of  new  lease  of  part  only,  259. 
By  act  and  operation  of  law,  id. 

By  estoppel,  id. 

By  consent  and  acceptance  of  possession, 
id. 

Substitution  of  another  tenant,  261. 
Operation  of,  263. 

Will  not  prejudice  previous  underleases, 
id. 

On  rents  reserved  on  underleases,  id. 

On  rent  previously  due,  id. 

Accruing  rent  is  lost,  263,  711. 

Does  not  affect  mere  personal  covenants 
contained  in  the  lease,  109. 
By  whom  and  to  whom  made,  263. 

Who  are  capable  of  surrendering,  &c..  id. 
What  estate  a  surrender  may  operate  on,  264. 
How  pleaded,  265. 

In  action  for  use  and  occupation,  711. 
When  presumed,  265. 
When  unnecessary,  266. 
8  &  9  Vict.  c.  Ill,  ss.  1,  2,3,  id. 
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SURVEY  AND  VALUATION. 

Of  dilapidations  and  fixtures,  516. 

Of  dilapidations,  517. 

Of  fixtures,  id. 

Asbetween  outgoingand  incomingtenants,518. 

Remuneration  to  surveyor,  id. 

SURVIVING  LESSOR,  action  by  him  for  use 
and  occupation,  689. 


TABLES — of  Cases  cited.     See  Commencement 
OF  THIS  Work. 

Of  explanations  of  abbreviations  of  cases  cited 

(ditto). 
Of  statutes  cited  (ditto). 
Of  value  of  leases,  estates,  and  annuities,  246. 
Of  present  value  of  reversions,  247. 
Of  comparative  value  of  lifehold  and  lease- 
hold estates,  248. 
Of  value  of  annuities  according  to  Legacy  and 
Succession  Duty  Acts,  249. 
For  a  single  life,  id. 

For  any  number  of  years  not  exceeding 
99.. 250. 

TEAZLES,  559  (o). 

TEMPEST,  damage  by. 

Exception  of  in  covenant  to  repair,  &c.,  967, 

970. 
House  destroyed  by,  not  waste,  482. 

TENANCY  generallv. 

Evidence  of,  166",  701—705, 
When  implied,  166. 

TENANTS. 

On  sufferance,  179. 

Cannot  demise,  14. 

Not  entitled  to  notice  to  quit,  293. 

Removal  of  fixtures  by,  511,  549. 
At  will,  175. 

Cannot  demise,  14. 

What  constitutes  such  tenancy,  175. 

How  created,  id. 

How  determined,  176,  292. 

Demand  of  possession  before  ejectment, 
828. 

Notice  to  quit  unnecessary,  292. 

Rights  of  the  parties  on  determination, 
178. 

Rent  due  from,  may  be  distrained  for,  359. 
For  less  than  a  year,  leases  by,  14. 

Quarterly,  monthly,  and  weekly  tenants, 
170. 

Lodgings,  172.. 

Unfurnished  or  furnished  apartments,  id. 

Cautions  on  taking  an  underlease  or  lodg- 
ings, 173. 

Form  of  agreement  with  special  clauses, 
970. 

Rights  and  privileges  of  lodgers,  173. 

Notice  to  quit  lodgi;gs,  174. 
Forms,  999  (Nos.  3  and  6). 

Larceny  by  lodgers,  930. 
.  Larceny  of  lodger's  goods,  174,  930. 
From  year  to  year,  leases  by,  14. 

Nature  of  the  tenancy,  166. 

How  created  by  express  words,  77,  167. 

Form  of  lease  or  agreement,  971. 

By  entry  under  a  mere  agreement  for  a 
lease  and  payment  of  rent,  168. 


TEl<i  ANTS— continued. 

From  year  to  year,  leases  hy  — continued. 

By  entry  under  a  void  lease  and  payment 

of  rent,  169. 
Where  a  tenant  holds  over  and  pays  sub- 
sequent rent,  id. 
By  acceptance  of  rent  under  a  void  lease, 

by  the  remainderman,  169,  942. 
By  attornment  to  a  prior  mortgagee,  170. 
Not   by  agreement  to  pay  an   increased 

rent,  id. 
Underleases  by  tenants  from  year  toyear,?W. 
Vests  in  personal  representatives,  228. 
For  years,  leases  by,  13. 

Form  of  underlease,  981. 
For  life,  leases  by,  5. 
Form,  985. 

Pur  autre  vie,  leases  by,  8. 
Distresses  by,  371. 
In  fee,  leases  by,  3. 

In  fee  tail,  leases  by,  id. 

Distresses  by,  369. 
After  possibility,  &c.,  leases 
by,  5. 
In  dower,  leases  by,  11. 
Distresses  by,  369. 
By  the  curtesy,  leases  by,  11. 

Distresses  by,  369. 
In  common,  leases  by,  11. 
Notice  to  quit  by,  295. 
Distresses  by,  368. 
Avowry  by,  795. 

Actions  by,  for  use  and  occupation,  674. 
Joint,  leases  by,  11. 

Notice  to  quit  by,  295. 
Distresses  by,  367. 
Avowries  by,  795. 
Coparceners,  leases  by,  12. 
Distresses  by,  368. 
After  partition,  371  (i). 
Avowries  by,  795. 

TENDER. 

Before  distress  for  rent  (without  any  expenses) 
makes  distress  illegal,  360,  741,  761,  803. 
Form  of  declaration,  1016. 
Form  of  plea  in  bar,  1042. 
After  distress  taken,  but  before  itis-impounded, 
tender  of  rent  with  expenses  makes  it  illegal 
to  proceed  further  with   the  distress,  360, 
742,  761,  803. 

Form  of  declaration,  1016. 
Form  of  plea  in  bar,  1042. 
What  amounts  to  an  impounding,  361 ,  742. 
After  impounding  too  late  to  make  the  distress 
illegal,  361,  742,  762. 

But  if  tender  made  within  the  five  days 
allowed  to  replevy,  it  makes  the  sub- 
sequent sale  actionable,  id. 
Form  of  declaration,  1016. 
After  such  a  tender  the  landlord  should 
abstain  from  selling   the  distress,  and 
detain  it  merely  as  a  pledge  according 
to  the  common  law,  361,  762. 
To  whom  a  tender  of  rent  may  be  made,  362, 

762. 
How  made,  id. 
Plea  of,  in  covenant,  651. 
In  debt  for  rent,  659. 
In  action  for  use  and  occupation,  698. 
Form,  1022. 
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TEN  D'ER—co7itmued. 

Plea  of,  in  covenant — continued. 
Replications,  1023. 
In  replevin,  803. 
Forms,  1042. 

TENDER  OF  AMENDS  under  11  Geo.  2,  c.  19, 
s.  20. 

After  an  irregular  or  excessive  distress,  747, 

755. 
The  amount  tendered  and  refused  need  not  be 

paid  into  court,  755. 
May  be  proved  under  not  guilty  (by  statute), 

756. 
Plea  in  bar  to  an  avowry  for  damage  feasant, 
80(5. 

Forms,  1044. 

TENENDUM.     See  Habendum. 

TERMINATION  OF  CONTRACT  (of  tenancy), 
251. 

By  effluxion  of  time,  id. 
When  term  limited  conditionally,  252. 
By  surrender,  253. 
merger,  268. 
forfeiture,  270. 
notice  to  quit,  286. 
notice  to  determine  a  lease  pursuant  to  a 

power  therein  contained,  308. 
disclaimer,  310. 
death,  31?. 
Not  by  cancellation  of  lease,  314. 
Tenant's  duty  to  deliver  up  possession,  &c., 
549. 

Consequences  of  holding  over,  551,  680. 
Where  undertenant  holds  over,  551,  679. 
See  Double  Rent,  Double  Value. 

TERMS  FOR  YEARS,  commencement  of,  93. 
How  computed,  94,  95. 
Commencement  of  with  reference  to  time  of 

entry,  95. 
What  certainty  necessary,  97,  102. 

TESTATUM  EXISTET. 

May  be  so  alleged  in  a  declaration,  643. 
But  not  in  a  plea,  id. 

TILLAGES. 

Contracts  respecting,  478. 

At  end  of  term,  570. 
Valuation  of,  573, 

Declaration  by  outgoing  tenant  against  in- 
coming tenant  or  landlord  for  cultivations, 
growing  crops,  &c.,  1012. 

TIMBER.     5ce  Trees. 
Meaning  of,  489. 

What  trees  are  always  considered  as  timber, 
489. 
are  so  considered  by  custom  in 
certain  places,  id. 
Form  of  exception  and  reservation  (in  a  lease) 
of  timber  and  trees,  &c.,  984,  989. 

TITHES. 

Leases  of,  71. 

Actions  against  tithe-owner  for  not  removing 

tithes,  738. 
Distress  on,  after  a  reasonable  time,  622  (o). 

TITLE. 

A  tenant  cannot  deny  his  landlord's  title,  163, 
709. 

Nor  a  lessor  his  own  title  to  demise,  162. 


TITLE — continued. 

Of  claimant  in  an  ejectment,  828,  851. 
Where   claimant's    title   expires  after  service 

of  the  writ,  851. 
No  express  or  implied  covenant  by  lessor  as 
to  his  title,  116  (/t),  240. 

But  a  qualified  covenant  for  quiet  enjoy- 
ment, 543,  646. 
Forms  of  such  covenant,  940,  978,  983. 
Form  of  declaration  thereon,  1012. 
What  amounts  to  a  breach,  646. 
Implied  covenant  for  quiet   enjoyment, 

116,  540. 
Excluded   by  an   express  one    (however 
qualified),  117,  541. 
Implied    agreement    for    production,   &c.,  ot 
lessor's  title  on  sale  of  a  lease,  240. 

Unless  express  stipulation  to  the  contrary, 
id. 
Not  on  sale  of  a  mere  agreement  for  a  lease, 

240  (z). 
Right  to  title  deeds.     See  Title  Deeds,  infra. 
Slander  of  title,  757. 

TITLE  DEEDS.     See  Deeds. 

Covenant  to  produce,   with  usual  defeasance 
(form),  992. 
in   underlease  to  produce  original 
lease,  983. 

TITLE  OF  PLAINTIFF. 

In  an  ejectment,  828,  851. 

When  and  how  to  be  stated  in  a  declaration, 
644,  658,  725. 

Form,  1010  (No.  32). 

Traverse  of,  649. 

Action  for  use  and  occupation  maintainable 
although  plaintiff's  title  disputed,  667. 

In  actions  for  recovery  of  small  tenements  in 
the  county  courts  there  must  be  no  real  dis- 
pute as  to  the  plaintiff's  title,  869. 

TITLE  OF  DEFENDANT,  how  stated  in  a  de- 
claration, 645. 

TITLES    OF    DIGNITY,  how   stated  in  writs, 
pleadings,  &c.,  830  (A). 

TOLLS,  leases  of,  71. 

TOOLS  OF  TRADE. 

When  not  distrainable,  387,  743. 
Form  of  declaration,  1016. 

TRADES. 

Covenants  against  particular  trades,  533. 

Forms,  939  (No.  8),  967,969,977- 
Contracts   to    deal    with    particular    persons, 

537. 
Not  to  trade  within  a  certain  distance,  538. 

TREES,  ,S:c. 

Exceptions  of,  121. 

Forms,  }^S4,  9S9. 
What  description  of  trees  are  timber  under  all 

circumstances,  489. 
What  are  timber  by  the  custom  of  the  country 

in  certain  places,  id. 
When  pollards  are  timber,  490. 
Implied  right  as  to  trees,  id. 
Express  contracts,  491. 
Construction  of  covenants  as  to,  id. 
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TREIvS,  &c.—co7itiuucd. 
Waste  as  to,  492. 

For  wliat  purposes  trees  may  be  cut  with- 
out waste,  id. 
Effect   of  words  "  without   impeachment    of 

waste,"  483,  919. 
Injunction  by  landlord  against  tenant  to  pre- 
vent waste  as  to  trees,  &c.,  920. 
by  tenant  against  landlord  to  re- 
strain cuttingof  ornamental  trees 
in  a  lawn,  id. 

Or  destroying  an  adjoining 
plantation,  921. 

TRESPASS,  action  of. 

For  illegal  distresses,  740  (//). 

Form  of  declaration,  1013. 
By  tenant  against  landlord  for  an  expulsion, 

&c.  (Form  of  declaration),  1013. 
Not  maintainable  by  tenant  against  landlord 
for  a  forcible  expulsion  after  end  of  term, 
549,  550. 
For  mesne  profits,  &c.,  756. 

TRESPASSER  not  liable  to  be  sued  as  a  tenant 
for  use  and  occupation,  666,  708. 

TROVER. 

For  goods  illegally  distrained,  740  (x),  745. 
Form  of  declaration,  1014. 

TRUSTEES. 

Leases  to,  69. 

Of  settled  estates,  leases  by,  35.    Sec  Settled 

Estates. 
Of  charities,  leases  by,  37. 

Leases  to,  62. 
Of  renewable  leaseholds,  new  leases  to,  69. 
Where  trustees,  &c.  obtain  renewed  leases 
in  their  own  names,  927. 
Assignment  to  new  and  continuing  trustees, 

195. 
Actions  by,  for  use  and  occupation,  677. 

TURBARY,  common  of,  590. 


UNCERTAINTY  as  to  commencement  of  term, 
97,  102.     See  Certainty. 

UNDERGROUND  water,  drains,  &c.,  618. 

UNDERLEASE, 

How  framed,  13,  981  (a). 

Form  of,  981. 
If  for  the  whole  term,  an  assignment,  2,  196, 

204. 
Distinction    between   an   assignment  and   an 

underlease,  197,  204. 
Lessee  who  has  underlet,  liable  to  action  for 

use  and  occupation,  679. 
What  underleases  are  good,  205. 
Sale  of,  id. 
Covenant  not  to  underlet  without  licence,  525. 

Form,  981. 
Licence  to  underlet  or  assign  (forms),  982(c), 
994,  995. 

UNDER-LESSEE  liable  to  distress  and  eject- 
ment, but  not  to  covenants  in  original  lease,  13. 


UNDERTAKING. 

By  landlord  not  to  distrain  on  lodger's  goods, 
except,  &c.,  358. 
Form,  992. 

UNION  WORKHOUSES,  leases  for,  67. 

UNIVERSITIES. 

Are  civil  corporations,  33. 
Leases  by,  id. 

USE  AND  OCCUPATION. 

Action  for,  663.     (Where  see  a  full  Index.) 
Forms  of  declaration,  687,  1006. 
Pleas,  1020—1023. 

USUAL  COVENANTS. 

In  a  lease,  976-978. 

The  like,  when  granted  under  a  power, 
153. 

USUALLY  LET. 

What  lands  are  considered  (in  leases  under 

powers)  as  having  been  "  usually  let,"  154. 

Whether  lands  not  before  in  lease  may  be 

demised,  156. 
Whether  such  demises  are  good  for  part 
only,  157. 

UTENSILS  OF  TRADE. 

\\'hen  exempt  from  a  distress  for  rent,  387, 
743. 

Form  of  declaration,  1076. 


VACANT  POSSESSION. 
Meaning  of,  836. 

Service  of  writ  in  ejectment  where  premises 
vacant,  id. 

See  Deserted  Premises. 

VALUATIONS. 

Of  leaseholds,  reversions  and  annuities,  245. 
Table  of  value  of  leases,  estates,  or  reversions, 
id. 
present  value  of  reversions  in  years' 

purchase,  247. 
comparative    value   of  lifehold    and 

leasehold  estates,  248. 
value  of  annuities  according  to  the 
legacy  and  succession  duty  acts, 
249. 
value  of  annuity  of  lOOl.  per  annum 
held  for  a  single  life,  id. 

The   like,    for    any    number   of 
years,  not  exceeding  ninety- 
nine,  250. 
Survey    and    valuation    of  dilapidations    and 

fixtures,  516. 
Between  outgoing  and  incoming  tenants,  5 IS. 
Surveyor's  remuneration,  id. 
Away-going  crops,  565. 
Straw,  hay  and  dung  (at  end  of  term),  568. 
Tillages,  570,  573. 
Ploughing,  574. 

Unspread  manure,  bones,  lime,  marl,  &c.,  id. 
Draining  and  fixtures,  id. 
Appraisement  on  a  distress.     See  Appraise- 
ment. 

VARIANCES. 

Between  pleadings  and  evidence,  sometimes 
fatal,  658. 
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Y  ARIM^CES  — continued. 

Generally  cured  by  an  amendment,  658. 
Amendments  in  avowries,  &:c.,  789. 
in  county  courts,  879. 
Effectof  subsequent  variation  of  a  written  con- 
tract, 902. 
No  decree  for  specific  performance  of  a  con- 
tract with  variations  in  favour  of  the  plain- 
tifi",  912. 

Otherwise  at  the  instance  of  defendant, 
id. 

VENDOR  AND  PURCHASER,  190. 

Legal  effect  of  occupation  in  the  character  of 
vendee,  id. 

Not  liable  for  use  and  occupation,  687. 
Occupation  by  vendor,  192. 

Not  liable  for  use  and  occupation  after 
conveyance  executed,  687,  708. 
Operation  of  the  Statute  of  Frauds,  235.     See 
Statute  of  Frauds. 

Cases  within  the  statute,  236. 
Cases  not  within  the  statute,  237. 
Sales  by  auction,  238. 

"  Without  reserve,"  id. 
Particulars  and  conditions  of  sale,  id. 
Title  of  vendor,  2+0. 
No   implied   contract   for   title   by   intended 

lessor,  id. 
Implied  undertaking  as  to  lessor's  title  on  sale 
of  a  lease,  id. 

Not   of  a  mere   agreement  for  a  lease, 

240(«). 
What  is  incumbent  on  the  seller  to  per- 
fect it,  241. 
Rights  and  liabilities  as  to  title  deeds,  242. 

VENUE. 

General  rule  as  to,  641. 

In  what  cases  local,  and  in  what  transitory,  id. 
Venue  local  in  trespass  to  land,  1013. 
In  ejectment,  847. 
In  replevin,  785  (b). 
In  covenant  when  founded  on  privity  of 

estate,  641  (r). 
So  in  debt  for  rent,  658. 
Venue  transitory  in  covenant  when  founded 
on  privity  of  contract,  641  (<;). 
So  in  debt  for  rent,  658. 
In  actions  for  use  and  occupation,  688, 

1006  (e). 
In  trespass  to  goods,  1013  (g),  1014  (A). 
In  trover,  1014(7«). 
In  detinue,  1014  (q). 
In  Lancashire,  how  stated,  642. 
How  objected  to,  if  laid  erroneously,  id. 
Cured  after  verdict  by  the  Statute  of  Jeofails, 

id. 
Order  in  a  local  action  for  trial  in  an  adjoining 

county,  642  (/). 
Order  in  a  transitory  action  to  change  venue, 
642  {g). 

VERDICT. 

In  ejectment,  861. 

Entry  thereof,  862. 
In  replevin  for  plaintiff,  808. 

for  defendant,  809,  810. 

VEXATIOUS  SECOND  DISTRESS. 

Illegal,  418,  744. 


VEXATIOUS  SECOND  DISTRESS— co«<J«Merf. 

Action  for,  744. 

Form  of  declaration,  1019. 
See  Second  Distress. 

VICARS,  leases   by,   18.      See  Ecclesiastical 
Corporations. 

VICINAGE,  common  by,  589.     See  Commons. 

VOID  LEASES,  78. 

Effect  of  entry  under,  78,  143,  169. 
When  void  for  uncertainty,  97,  102. 
Void  and  nugatory  covenants,  105. 
Who  may  avoid  a  lease,  140. 

How,  id. 

When,  141. 

Not  after  forfeiture  waived,  id. 
What  matters  ex  post  facto  avoid  a  lease,  id. 

Alterations,  erasures,  &c.,  id. 
Not  mere  breaches  of  covenant,  unless  fortified 
by  a  proviso  for  re-entry,  828  (r). 

VOID  OR  VOIDABLE,  140. 

VOLUNTARY  WASTE,  481.    5te  post,  Waste. 


WAINSCOT,  removing,  is  waste,  482  (i). 

WAIVER. 

Of  a  forfeiture,  283. 

What  amounts  to  a  waiver  generally,  283,  531. 

Lessor  must  know  of  the  forfeiture,  284. 

By  distress  or  other  acts,  id. 

23  &  24  Vict.  c.  6  (Restriction   on   effect  of 

waiver),  532,  942. 
Of  notice  to  quit,  306. 
Of  a  disclaimer,  313. 

WARRANT  TO  DISTRAIN,  393, 
Form,  1024. 

To    high    bailiff  of  county   court  to  replevy, 
776. 

Form,  1032. 
For  possession  in  the  county  courts,  874,  879. 
Form,  1061. 

WASH-HOUSES  AND  BATHS,  leases  for,  67. 

WASTE,  481. 
What  is,  id. 

In  warrens,  parks,  &c.,  482. 
As  to  trees,  492. 
By  digging  mines,  &c.,  482. 

not  repairing  sea  walls,  &'c.,  483. 
changmg  tlie  nature  of  property,  id. 
"  Without  impeachment  of  waste  "  (how  con- 
strued, id. 
Remedies  for,  484,  736. 

Statutes  against— 32  Hen.  3,  c.  23,  s.  2.  .484. 
6  Edvv.  1,  c.  5  .  .id. 
3  &4WilL4,c.27,s.  36..?V/. 
Actions  for  waste,  736. 

By  whom   and  against  whom  maintain- 
able, 737. 
Injunction  at  common  law,  485. 
In  chancery,  486,  918. 

WASTES. 

Leases  of  parcels,  52,  72, 
Stamp,  958. 
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WASTES— continued. 

Eiicioachments  on,  551,  595,  855. 
Aijproveuieiit  of,  592. 
Inclosure  of,  594. 

WATCHING  AND  LIGHTING  RATES,  458. 

WATER-CLOSET,  use  of,  by  lodger,  173. 

WATERCOURSES,  610. 
Definition  of,  id. 

Nature  of  rights  in  natural  streams,  611. 
Declaration  for  injuries  to,  613. 
Pleas,  614. 
Replications,  id. 
Evidence,  id. 
Artificial  cuts  or  drains,  61 G. 
Implied  grant  or  reservation  of  drains,  &c., 

617. 
Form  of  express  reservation  of,  id. 
Licence  to  make  or  use  drains,  &c.,  id. 
Extinguishment  or  suspension  of  drains,  &c., 

618. 
Underground  water,  id. 
Surface  water,  619. 

Injunction  to  prevent  pollution  of  water  by 
landlord,  921. 

WATER  RATES,  454,  458. 

WAYS. 

Leases  of,  73. 
Rights  of,  597. 
Private  ways,  id. 
2&  3  Will!  4,  c.  71,  s.  2.. 593. 
How  pleaded,  599. 

[And  see  Cooper  v.  Hubback,  12  C.  B., 
N.  S.    456,     mentioned    in    Ad- 
denda.] 
By  grant,  600. 
Of  necessity,  602. 
Disturbance  of,  604. 
Remedies  for,  id. 

WEEKLY  TENANCIES,  170.     See  Lodgings. 
No  double  rent,  359  (c). 

WIFE.     See  Husband  and  Wife. 

WILL  (Tenants  at),  175.     &e  Tenants. 

Leases  at  will,  not  determined  by  marriage, 

221. 
Rent  due  from,  may  be  distrained  for,  359. 

WINDFALLS,  490. 

WINDMILL,  620. 


WINDOW  DUTIES,  abolished,  449. 
WITHDRAWING  THE  RECORD,  849. 

WITHOUT    IMPEACHMENT    OF    WASTE, 

483,  919. 

WITHOUT  RESERVE  (Sale  by  auction),  238. 

WITNESSES  in  county  courts. 
Summons  to,  778. 
Form,  1032. 
Allowance  to,  867. 
Fine  for  non-attendance,  10/.,  id. 

WOODS  AND  FORESTS  (Commissioners  of). 
Leases  by,  15. 
No  specific  performance  against  them,  917. 

WRITS  in  ejectment,  829. 
Form,  lOoO. 
With  notice  for  bail,  822,  833. 

Form,  1051. 
Pursuant  to  15  &  16  Vict,  c.76,  s.  217.. 824. 

Form,  1051. 
Of  summons  in  replevin,  785. 

Form,  1035. 
Of  retorno  habendo,  812. 

Form,  1046. 
Of  certiorari  to  remove  a  replevin  from  the 
county  court  into  a  superior  court,  814. 

Form,  1048. 

Return  thereto,  1049. 
Of  recaption,  816. 
Of  return  irreplevisable,  817. 
Of  second  deliverance,  816. 

Form,  1046. 

Return  thereto,  id. 

WRONGFUL  DISTRESS.     See  Distress. 


YEAR,  tenant  for.     See  Tenants. 

Not  entitled  to  notice  to  quit,  290. 

YEAR  TO  YEAR.     See  Tenants. 

Tenancy,  how  created  by  express  words,  77. 

Form,  971. 
Tenancy  for  one  year  certain,  and  so  on  from 
year    to   year,  creates    a   tenancy   for    two 
years  at  the  least,  289,  971  (h). 

YIELDING  AND  PAYING  create  a  covenant 
to  pay,  103,  656. 

YORKSHIRE,  registry  of  deeds  in,  134. 
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